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CHAPTER    XXIII. 

SETTING  DOWN   THE   CAUSE   FOR  HEARING. 

When  the  eAddeuce  is  closed,  the  next  step  is  to  set  the  cause  dowu 
for  hearing.^ 

Formerly,  the  cause  might  be  set  down  before  either  the  Lord  Chan- 
cellor or  the  Master  of  the  Rolls,  according  to  the  discretion  of  the 
plaintilf,  regulated  b}^  the  nature  and  importance  of  the  suit,  and  the 
arrear  of  cases  depending  before  each  of  them  respectively  ;^  but  we 
have  seen  ^  that,  according  to  the  present  practice,  it  is  incumbent  upon 
the  plaintiff,  at  the  time  when  he  files  his  biU,  to  signify  upon  the  record 
before  which  of  the  Judges  of  the  Court  he  intends  the  cause  to  be  heard. 
The  cause  may,  nevertheless,  either  before  or  after  it  is  set  down,  be 
transferred  to  the  Court  of  any  other  Judge,  by  special  order  of  the  Lord 
Chancellor,  or  of  the  Lords  Justices  ;  but,  unless  so  transferred,  it  must 
be  set  down  for  hearing  and  heard  before  the  Judge  for  whom  it 
is  *  marked.-^  Distinct  Usts  of  the  causes  and  other  matters  set  *964 
down  to  be  heard  before  each  Judge  are  kept  by  the  Registrars.^ 

1  The  English  Rules  hi  Chancery,  relating  2  For  the  practice  as  to  setting  down  a 
to  setting  down  a  cause  for  hearing,  have  not  cause  for  hearing,  where  the  bill  was  filed 
been  adopted  in  Massachusetts.  Charles  before  20  May,  1837,  or  11  Nov.,  1841,  see 
River  Bridge  v.  Warren  Bridge,  7  Pick.  344:;  Braithwaite's  Pr.  432;  and  for  a  list,  show- 
see  Pingree  v.  Coffin,  12  Cush.  600;  Mass.  ing  the  order  of  succession  among  the  Vice- 
Eq.  Rules,  33,  34.  Thev  are  inapplicable  in  Chancellors,  see  Vol.  IH. 
New  Jersey.  West  v.  "Paige,  1  Stockt.  (N.  s  ( )rd.  VI.  1 ;  ante,  p.  397. 
J.)  203.  In  this  latter  State  by  rule  of  Court,  i  Ord.  VI.  4.  As  to  the  transfer  of  causes, 
all  causes,   including  pleas   and   demurrers,  see  ante,  pp.  70,  3!)8. 

shall  be  set  down  for  hearing  for  the  first  day  2  Ord.  VI.  8.    As  to  the  power  of  a  Judge 

of  the  term,  if  there  is  sufficient  time  to  give  during  vacation  to  hear  a  motion  or  petition, 

the  required   notice,  if  not   time,  then  at  a  or  malce  special  orders,  in  a  cause  not  attached 

subsequent  day  in  the  term,  and  shall  have  to  his  (!!ourt,  sec  post,  p.  984;  Ord.  VI.   11; 

priority  according  to  the   date  of  the  issue.  and  Holloway  v.  I'hillips,  17  Jur.  875,  V.  C. 

Chancery  Rule,  flO.    See  Rev.  St.  Ch.  §§  47,  W. ;  Price  v. 'Gardner,  1  Jur.  N.  S.  975,  V. 

48;  Dickinson's  Pr.  214,  239;  Morris  t;.  tay-  C.  W.;  Bean  v.  GriiBths,  ib.  1045,  V.  C.  W. 

lor,  8  C.  K.  (ireen,   135.     In  Tennessee,  it  is  The  duties  of  the  Vacation  Judge  commence 

made  the  duty  of  the  Master  to  set  all  causes  as   each   ('ourt   rises,  although  the  vacation 

at  issue   for  hearing,  and  transfer  them    to  mav  not  have  actually  commenced.     Francis 

the  trial  docket.    Code,  §§  4431,  4401 ;  Chan-  v.  Browne,  8  Jur.  N.   S.  785;  10  W.  R.  811, 

eery  Rules,  rule  2,  §  4.]  L.  C. 
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*965  SETTING  DOWN  THE  CAUSE  FOE  HEAEING. 

A  cause  is  usualh-  set  down  for  hearing  b}'  the  plaintiff;  and,  as  we 
have  seen,**  if  the  plaintiff  neglects  to  set  down  the  cause  to  be  heard, 
and  obtain  and  serve  a  suhpcena  to  hear  judgment,  within  four  weeks 
after  the  evidence  has  closed,*  the  defendant  may  move  to  dismiss  the 
bill  for  want  of  prosecution,  or  ma}'  set  down  the  cause,  at  his  own  re- 
quest, and  obtain  a  subpoena  to  hear  judgment,  and  serve  the  same  on 
the  plaintiff.^  The  plaintiff  may  set  down  the  cause  for  hearing,  and 
obtain  a  suhpcena  to  hear  judgment,  on  any  day,  as  soon  as  the  evi- 
dence has  closed.® 

AVhere  either  party  has  obtained  an  order  enlarging  the  time  for 
taking  the  evidence,  the  cause  cannot  be  set  down  before  the  expiration 
of  such  enlarged  time,  except  b}^  consent  of  the  plaintiff,  and  all  the 
defendants  with  whom  issue  has  been  joined  :'  unless  the  order  enlarg- 
ing the  time  be  made  without  prejudice  to  the  cause  being  set  down,* 
or  direct  it  to  be  set  down  in  the  mean  time ;  and  the  order  is  fre- 
quently made  in  that  form.^  If  the  cause  is  thus  set  down,  the  parties 
are  not  precluded  from  continuing  to  take  their  evidence ;  but  they 
must,  of  course,  take/ care  that  the  evidence  is  completed  before  the 
time  for  taking  evidence  has  closed,  and  before  the  cause  is  put  into 
the  paper  for  hearing."  If  after  the  cause  has  been  set  down,  the 
time  for  taking  the  evidence  is  further  enlarged,  the  order  enlarging 
the  time  should  be  produced,  as  soon  as  it  is  entered,  to  the  Registrars' 
clerk  at  the  order  of  course  seat ;  and  he  will  notify  the  fact  against  the 
entr}^  in  the  cause-book,  to  prevent  the  cause  being  placed  in  the  paper 
for  hearing  prematurel}'.-'^ 

If  the  plaintiff,  instead  of  filing  replication,  desires  to  set  down  the 
cause  to  be  heai'd  upon  bill  and  answer,^'^  he  must  set  it  down  within 
the  same  time  that  is  allowed  him  for  fihng  replication,  that  is, 
*96o  within  four  weeks  after  the  answer.,  or  the  last  of  the  *answers 
required  to  be  put  in,  by  the  defendant  against  whom  it  is  pro- 
posed to  hear  the  cause  upon  bill  and  answer,  is  held  or  deemed  to  be 
sufficient :  ^  or,  if  the  plaintiff  has,  after  answer,  amended  his  bill  with- 
out requiring  an  answer  to  the  amendments,  he  must  set  the  cause 
down  within  one  week  after  the  expiration  of  the  time  within  which 
the  defendant  might  have  put  in  his  answer,  in  cases  where  the  defend- 

3  Ante,  p.  801.         '  "  Ihid. 

4  Hart  (;.  Roberts,  .32  Beav.  2-31 ;  and  see  "  See  ante,  p.  889,  n. 

Braithwaite'ss  Manual,  193,  n.  (135).  12  Where  an  answer,  if  true,  is  an  insuf- 

5  Ord.  XXI.  1 ;  XXXIII.  10  (3),  It  is  ficient  defence,  the  proper  course  is  to  set  the 
the  plaintiff's  dutv,  in  such  case,  to  serve  cause  down  for  hearing  on  the  bill  and  an- 
anv  co-defendants."  Clarke  «.  Dunn,  5  Mad.  swer  which  is  tantamount  to  a  denim-rer  at 
474;  Smith  v.  Wells,  C  Mad.  193.  Law.     Bridge  v.  Burns,  1  Morris,  287.     See 

6  Ord.  XXI.  1,  4;  Dowson  v.  Solomon,  4  infra,  982. 

Drew.  642;  Braithwaite's  Pr.   427;    Braith-  *  i  Ord.   XXXIII.    10    (1).     In  Elston    v. 

waite's  Manual,  94,  131.  Elston,  24  L  J.  Ch.  408;  3  W.  R.  .398,  V. 

V  For  form  of  consent,  see  Vol.  III.  C.  W.,  the  cause   was,  by  consent,   allowed 

8  Ellis?!.  King,  4  Mad.  126;  Langley  v.  to  be  set  down,  notwithstanding  the  defend- 
Fisher.  5  Beav.  588  ;  Dowson  v.  Solomon,  nbi  ant  had  not  answered  interrogatories  filed  to 
sup. ;  Braithwaite's  Pr.  427.  the  bill. 

9  Langley    v.   Fisher,   uU  sup.;    Braith- 
waite's Pr.  427. 
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ant  does  not  desire  to  answer  the  amendments ;  or  within  fourteen  daj-s 
after  the  refusal  to  allow  further  time,  in  cases  where  the  defendant, 
desiring  to  answer  the  amendments,  has  not  put  in  his  answer  within 
the  time  allowed  for  that  purpose,  and  the  Judge  has  refused  to  allow 
further  time :  or  within  fourteen  days  after  the  filing  of  the  answer,  in 
eases  where  the  defendant  has  put  in  an  answer :  unless  the  plaintiff 
has,  within  such  fourteen  days,  obtained  a  special  order  for  leave  to 
except  to  such  answer,  or  to  reamend  the  bill." 

A  defendant  who  has  not  been  required  to  answer  the  bill,  and  has 
not  answered  it,  uiax  apply  for  an  order  to  dismiss  the  bill  for  want  of 
prosecution,  at  any  time  after  the  expiration  of  three  months  ^  from  the 
time  of  his  appearance,  unless  a  motion  for  decree  has  been  set  down 
in  the  mean  time,  or  the  cause  has  been  set  down  to  be  heard.* 

A  cause  is  set  down  for  hearing  b}'  the  Registrars'  clerk,  at  the  order 
of  coui-se  seat,^  upon  being  furnished  with  a  certificate  of  the  proper 
oflBcer,  that  is  to  say,  the  Clerk  of  Records  and  Writs  in  whose  division 
the  cause  is,  that  the  same  is  in  a  fit  state  to  be  set  down  for  hearing.^ 
The  solicitor  of  the  part}'  setting  down  the  cause  must  indorse  the  cer- 
tificate with  a  memorandum,  stating,  if  there  be  any  infant  defendant, 
that  a  guardian  ad  litem  has  been  appointed  ;  or,  if  there  be  not,  stat- 
ing that  there  is  not  any  infant  defendant.^  The  Registi-ars'  clerk,  on 
the  cause  being  thus  set  down,  will  give  to  the  solicitor  a  note  of  the 
day  on  which  the  siibpcena  to  hear  judgment  is  to  be  made  re- 
turnable.* The  *  Record  and  AVrit  Clerk's  certificate,  that  the  *966 
cause  is  in  a  fit  state  to  be  heard,  will  be  gi-anted,  after  replica- 
tion, at  an}'  time  after  the  e\'idence  has  closed.  Where,  however,  the 
time  for  taking  e\ddence  has  been  extended :  unless  it  is  so  extended 
without  prejudice  to  the  cause  being  set  down,  or  all  parties  consent, 
the  certificate  will  not  be  delivered  out  until  such  extended  time  has 
expired.^  If  the  cause  is  set  down  b}' the  defendant,  the  words,  "at 
the  request  of  the  defendant,"  must  be  written  on  the  certificate."^  If 
there  are  any  formal  defendants,  a  memorandum  of  the  service  of  the 
bill  on  them  must  be  entered,  before  the  certificate  will  be  given  out.^ 

Where  it  is  desired  to  set  down  the  cause  on  bill  and  answer,  the  cer- 

2  Ord.  XXXIII.  12  (1-3);  Braithwaite's  V.  C.  W.  For  form  of  certificate,  see  Vol. 
Manual,  93.  156.  n.  (5);  ante,  pp.  765,  802.       III. 

Times  of  vacation  are  not  reckoned  in  com-  '^  Reg.  Regul.  15  March,  1860,  r.  7.     Tlie 

puting   the   times   under    this    order.     Ord.  certificate  must  be  marlied  with  tlie  designu- 

XXXIII.  13  (4) ;   Braithwaite's  Manual.  18G  ;  ti(m  of  the  .Judge  to  whose  Court  the  cause  is 

and  as  to  the  Vacations,  see  ante,  p.  .374.  attached:  Ord.  VI.  2.  3;  and  be  also  indorsed 

3  That  is,  twelve  weeks.  Ord.  XXXIII.  with  the  name  of  the  solicitor  by  wliom  it 
10.  The  three  months  run  during  vacations.  has  been  obtained,  and  of  his  client,  with  tiie 
Bothomlov  V.  .Squire.  7  De  G.,  M.  &  G.  246 ;  date  of  setting  down  the  cause.  A  fee  of  4s., 
but  see  Hraithwaite's  Manual,  186,  n.  (109).  in  Chancerv  fee  fund  stamps,  is   payable  on 

*  Ord.  XXXIII.  13;  see  ««/('.  p.  802.  bespeaking  the   certificate.     Kegul.  to   Ord. 

6  Keg.  Hogul.  15  March,  1860,  r.  1.  Sched.  4.     For  forms  of  certilicate  and  in- 

6  Ord.  XXI.   2:  and  see   Ord.   VI.  2,    3.  dor.sement,  see  Vol.  III. 

The  Record  and  Writ  Clerk  was  ordered  to  «  Hac  post,  p.  966. 

give  the  certificate,  notwithstanding  a  bare  1  Ante,  p.  963. 

trustee  defendant  had  not  appeared.     West-  ^  Hraithwaite's  Pr.  428. 

head  v.  Sale,  3  Jur.  N.  S.  1209 ;  6  W.  R.  52,  »  See  ante,  p.  429. 
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tificate  will  be  given  as  soon  as  the  answers  are  filed.  A  cause  cannot 
be  heard  on  bill  and  answer  against  a  defendant  against  whom  a  trav- 
ersing note  has  been  filed  ;  *  but  a  cause  may  be  set  down  to  be  heard 
on  bill  and  answer  against  one  or  more  defendants,  although  it  is  to  be 
heard  on  an  order  to  take  the  bill  pro  confesso  against  other  defend- 
ants.^ 

If  the  preliminary  order  has  been  obtained  to  take  the  bill  pro  con- 
fesso against  a  sole  defendant,®  the  cause  is  set  down  b}'  the  Registrars' 
clerk,  upon  production'of  the  order,  and  of  the  Record  and  Writ  Clerk's 
certificate.'^ 

Where  an  order  has  been  made  to  take  evidence  in  chief  vivd  voce  at 
the  hearing,^  the  Clerk  of  Records  and  Writs  makes,  upon  the  certifi- 
cate, an  entry  showing  that  such  an  order  has  been  made ;  and  the 
Registrar,  in  setting  down  the  cause,  marks  the  same  so  as  to  indicate 
that  the  taking  of  evidence  in  chief  vivd  voce  at  the  hearing  has  been 
ordered ;  and  the  cause  will  be  put  in  the  paper  to  be  heard  without  the 
special  direction  of  the  Court :  which  may  be  obtained  upon  an  appli- 
cation to  the  Com"t,  by  either  party,  upon  notice,  to  have  a  day  fixed 
for  the  hearing.^ 

The  practice,  as  to  setting  down  a  cause  to  be  heard  on  notice  of 
motion  for  a  decree,  has  been  before  stated.^" 

*  See  ante,  p.  514.  ante,  p.  911.   As  to  marking  a  cause  as  short, 

6  Braithwaite's  Pr.  429.  see  post,  p.  971.    As  to  setting  down  a  record 

6  Ante,  pp.  517-524.  for  trial  bj'  jury,  or  before  the  Court  without 

'  See  ante,    p.   485  ;    and  Braithwaite's  a  jury,    see  post.  Chap.  XXVII.,    Ti-ials  of 

Manual,   189,   n.  (121).     For  form  of  certifi-  Questions  of  Fact. 

cate,  see  Vol.  III.  "  Ante,  pp.  824,  825.   As  to  setting  down 

8  Ord.  5  Feb.,  1861,  r.  3;  awfe,  p.  844.  a  special   case  for  hearing,  see  joosi,   Chap. 

9  Ord.  5  Feb.,  1861,  r.  8.    For  Xhe  mode  XLIII.,  Sjjecial  Case. 
in  which  the  special  direction  is  obtained,  see 

924 


*  CHAPTER  XXIV.  *967 

THE    STJBPCENA    TO    HEAK    JUDGMENT. 

When  the  cause  has  been  set  down,  the  next  step  is  to  give  notice 
to  the  adverse  party  of  the  day  appointed  for  hearing.  This  is  done 
by  means  of  a  writ  called  a  subpoena  to  hear  judgment. 

The  plaintiff  must,  as  has  already  been  stated,  obtain  and  serve  a 
subpoena  to  hear  judgment,  as  well  as  set  his  cause  down  for  hearing, 
within  four  weeks  from  the  time  of  closing  the  evidence :  and  in  gen- 
eral, before  the  time  at  which  the  defendant  may  move  to  dismiss  the 
bill  for  want  of  prosecution.^  The  practice  is  to  issue  this  subpoena  at 
the  time  tlie  cause  is  set  down  ;  and  if  the  plaintiff  sets  his  cause  down 
without  then  suing  out  the  writ,  he  will  not  be  able  to  obtain  it  subse- 
quently without  a  special  application  to  the  Court  to  adjourn  the  cause ; 
so  that  the  subpoena  may  issue  and  bear  date  at  the  time  when  the  cause 
is  entered  for  hearing.-^ 

The  subpoena  must  be  obtained  and  served,  as  well  where  replication 
has  been  filed,  as  where  the  cause  is  set  down  on  bill  and  answer,  in- 
cluding the  case  where  a  traversing  note  has  been  filed,^  or  where  a 
defendant,  not  requu-ed  to  answer,  has  not  answered ;  *  but  it  is  un- 
necessary in  the  case  of  a  defendant  against  whom  the  bill  is  to  be 
taken  pro  confesso.^ 

The  subpoena  to  hear  judgment  is  prepared  by  the  solicitor  requiring 
it ;  ^  and  is  sealed  by  the  Clerk  of  Records  and  Writs  in  whose  division 
the  cause  is.  When  the  subpoena  is  presented  for  sealing,  a  note  from 
the  Registrar,  of  the  day  on  which  the  subpoena  is  made  returnable, 
called  a  ^'•subpoena  note"  and  a  prcecipe  must  be  left  with  the 
officer.*'  The  Registrar  will  not  *  give  the  subpoena  note,  until  *968 
the  cause  has  been  set  down  for  hearing.-' 

1  Ord.  XXI.  1;  XXXiri.  10  (2);  ante,  p.  5  Braithwaite's  Pr.  260. 
962;  Hraithwaite's  Manual,    137.     For  form            »  Ord.  III.  1. 

of    snhpmnn    to    hear    judgment,    see    Ord.  T  Ord.    XXI.   3  ;    XXVIIT.     1 ;    Braith- 

XXVllI.  2,  and  Sched.  K.,  No.  1;  and  Vol.  waite's   Pr.   258.      Each    svbpcena   must    be 

III.   [In  the  United  States,  the  general  theory  stamped  with  a  5s.  Chancery  fee  fund  stamp. 

of  the  law  is  that  the  parties  are  in  Court  Kegul.   to   Ord.    Sched.   4.     Fonns    of    the 

during  the  regular  tenns  of  the  Court,  and  no  prcecipe  may  be  had  at  the  Record  and  Writ 

notice  is  required   for  either  the  hearing  of  Clerks'  Otlice;  and  see  Vol.  III. 

the  cause,  or  any  motion  made  therein.  See  i  Ord.    XXI.   3.    The    subpmna   note    is 

Rentfroe  v.  Dickinson,  1  Tenn.  190. J  delivered  out  by  the  clerk   at   the   order  of 

2  Harvey  v.  Towle,  4  Hare,  166.  course  seat,  on  the  cause  being  set  down  with 
8  Braithwaite's  Pr.  2.59.  him. 

*  Lanham  v.  Pirle,  2  Jur.  N.  S.  1201,  V. 

c.  s. 
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A  subpoena  to  hear  judgment  ma}'  Tbe  served  and  returnable  on  any 
da}-,  as  well  out  of  as  in  term ;  ^  but  it  is  not  to  be  returnable  at  any 
time  less  than  one  month  ^  from  the  teste  of  the  writ ;  and  it  is  to  be 
served  at  least  ten  da^'s  before  the  return  thereof.*  It  is,  therefore, 
necessar}'  to  issue  the  subpoena  as  soon  as  the  cause  is  set  down  :  for  the 
date  inserted  in  the  subpoena  note  by  the  Registrar  seldom  exceeds 
twentj'-nine  or  thirt}'  da3's  from  the  time  it  is  granted  b}'  him.^  If  the 
subpoena  has  not  been  issued  in  such  time  as  will  allow  twenty-eight 
daj-s  between  the  teste  and  the  return  of  the  writ,  an  alteration  and 
extension  of  the  return  in  the  subpoena  note  must  be  procured  from  the 
Registrar :  otherwise,  the  subpoena  will  not  be  sealed.** 

Where  the  cause  is  set  down  by  the  defendant,  it  should  appear  in 
the  subpoena  that  the  cause  is  set  down  "  at  the  request  of  the  defend- 
ant." ''  In  such  a  case,  the  defendant  setting  the  cause  down  need  only 
serve  the  plaintiff:  it  being  the  latter's  duty  to  serve  the  other  defend- 
ants, if  any.® 

Upon  the  back  of  the  writ,  as  upon  other  proceedings,  must  be  in- 
dorsed the  name  and  place  of  business  of  the  solicitor  issuing  the  sub- 
poena^ and  of  his  agent,  if  any,  or  the  name  and  place  of  residence  of 
the  party  where  he  sues  it  out  in  person,  and,  in  either  case,  the  address 
for  service,  if  any ;  ^  and  an  affidavit  of  service  of  the  subpoena  must 
state  the  indorsement.  ■'° 

A  subpoena  to  hear  judgment  may  contain  three  names  where  neces- 
sary or  required  :  "  in  reckoning  which,  the  names  of  husband  and  wife 
are  counted  as  one. 

Service  upon  a  defendant's  solicitor  of  a  subpoena  to  hear  judgment, 
is  to  be  deemed  good  service  upon  such  defendant. ^-^  The  service  of 
the  subpoena  is  effected,  b}'  delivering  a  cop}'  of  the  writ,  and  of  the  in- 
dorsement thereon,  and  at  the  same  time  producing  the  original  writ.^^ 

The  service  of  the  subpoena  will  not  be  valid,  unless  made  at  least  ten 
days  before  the  return  of  the  writ.^* 
*9G9  *  In  the  interval  between  the  suing  out  and  service  of  any  sub- 
poena^ the  party  suing  out  the  same  may  correct  any  error  in  the 
names  of  parties  or  witnesses,  and  may  have  the  writ  resealed,  upon 
leaving  a  corrected  praecipe  of  such  subpoena,  marked  with  the  words 
''  altered  and  resealed,"  and  signed  with  the  name  and  addi'ess  of  the 
solicitor  suing  out  the  same,^ 

2  Orel.  XXI.  4.  W  Powell  v.  i\rartin,  1  -T.  &  W.  292  ;   Rigg 

3  That  is,  twenty-eight  davs.  Ord.  v.  Wall,  3  M.  &  C.  505;  2  .Tur.  1080;  and 
XXXVII.  10.  '                        see  form  of  affidavit  in  Vol.  III. 

4  Ord.  XXI.  5.  11  Ord.  XXVIII.  3. 

c  Braithwaite's  Pr.  258.  l-  Ord.  XXVIII.  7.      "Where  a  policitor  is 

0  IbkJ.  concerned   for  more   than  one  defendant,  a 

''   lb.  259;  the  words  are  usually  inserted  copy   of  the   stibjicenn  should   be   served   on 

immediately  after  the   recital  of  the  title  of  him  for  each  defendant.     Braithwaite's  Pr. 

the  cause:  ibid. ;  and  see  form  in  Vol.  III.  259. 

8  Clarke  j'.  Dunn,  5  Mad.  474;  Smith  v.  13  Ord.  XXVIII.  6. 

Wells,  G  Mad.  193.  1*  Ord.  XXI.  5. 

fl  Ord.  III.   2,    5;  see  ante,  pp.  4.5-3,  454.  i  Ord.  XXVIII.  5. 

For  a  form  of  indorsement,  see  Vol.  III. 
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If  an  irregularit}^  occurs,  either  in  the  writ  or  in  the  service  of  it,  the 
appearance  of  the  parties  in  pursuance  of  the  writ  will  waive  the  irregu- 
larity. And  where  a  defendant,  after  service  of  a  subpoena  to  hear 
judgment,  in  which  the  plaintiff's  name  was  misspelt,  appeared  upon  a 
motion  to  advance  the  cause,  and  opposed  it,  hut  did  not  appear  at  the 
hearing,  whereupon  a  decree  was  made  by  default,  it  was  held  that  the 
defendant  had  waived  the  objection,  by  appearing  upon  the  motion,  and 
not  then  objecting.^ 

When  a  cause  has  been  once  set  down,  and  a  suhpcena  to  hear  judg- 
ment served,  a  revivor  of  the  suit,  after  abatement  b}-  the  death  of  the 
plaintiff,  will  not  render  the  service  of  a  new  subpoena  to  hear  judgment 
necessary.^  In  Byne  v.  Potter,'^  however,  where  the  abatement  was  oc- 
casioned b.y  the  death  of  a  sole  defendant,  the  Registrar  considered 
that  service  of  a  new  suhpcenn  to  hear  judgment,  npon  the  executor, 
was  necessarj' :  though  Lord  Rosslyn  doubted  it,  and  appeared  to  think 
that  the  service  of  the  order  to  revive  was  sufficient  notice  to  the  de- 
fendant. But  it  seems  that,  where  a  cause  is  ordered  to  stand  over  for 
want  of  parties,  with  liberty  to  amend,  the  mere  service  of  the  order  to 
that  effect  will  not  prevent  the  necessity  of  serving  a  new  subpoena  to 
hear  judgment.^ 

AVhere  a  defendant  became  bankrupt  after  the  institution  of  the  suit, 
and  his  assignees  were  made  parties  by  supplemental  proceedings,  it 
was  held  to  be  unnecessary  to  bring  the  bankrupt  to  the  hearing,  by 
serving  him  with  a  subpoena  to  hear  judgment.® 

Where  the  plaintiff  was  unable  to  effect  serAace,  the  Conrt,  on  an 
ex  parte  motion  by  him,  allowed  the  subpoena  to  hear  judgment  to  be 
advertised.' 

Where,  upon  a  motion  to  dismiss  for  want  of  prosecution,  a  plaintiff 
undertakes  to  set  down  his  cause  for  hearing,  it  is  held,  that  his 
undertaking  extends  to  serving  a  subpoena  to  hear  *  judgment.^  *970 
Where,  however,  a  plaintiff,  who  had  replied  to  the  answer,  was 
permitted  to  withdraw  his  replication,  npon  his  undertaking  to  set  the 
cause  down  for  hearing  upon  bill  and  answer,  it  was  decided,  that  ser- 
vice of  the  order  made  thereon  was  equivalent  to  serving  a  subpoena  to 
hear  judgment ;  and  upon  the  plaintiff's  not  appearing  when  the  cause 
was  called  on,  the  bill  was  dismissed  with  costs. ^ 

I2ach  party,  as  well  the  one  served  as  the  party  serving  the  stibpoena, 
will  do  well,  before  the  day  of  hearing,  to  file  at  the  Record  and  Writ 

2  Carvick  v.  Yoiinf^,  Jac.  524.  6  Stahlschniidt  v.  Lett,  5  Hare,   595;  11 

3  lirav  V.  Woodraii,  6   Mad.  72;  Sparrow      Jur.  8S5;  and  ?ee  ante,  p.  159. 

V.  Ewiiiii,  1  W.  N.  191;  12  .Jur.  N.  S.  428,  '  ,k-nkin  v.  Vaushan.  24  L.  .T.  Ch.  495; 

v.  C.  W.  Lccluiiere  v.  Clamp,  .30  Bcav.  218;  9  W.  K. 

■»  5  Vcs.  .305;  see,  however,   Cockbnrn  v.  G25.  ^  For  form  of  motion  paper  in  such  case, 

Raphael,  4  Sim.    18.     The  correct   practice  sec  Vol.  III. 

would  seem  to  Ix;  to  serve  oiiiv  the  new  par-  i  Di-xon  v.   Shum,  18  Ves.  520;  and  see 

ties.     Hraithwaite's  Pr.  259.    "  Bartlett  v.  Harton,  17  Bear.  479. 

fi  Knowles    v.    Speiice,   Mos.    224.    225  ;  2  Kopers  v.  Goore,  17  Ves.  130. 
Davis  V.    I'roiit,   7  Bcav.   250;  Cockburn  v. 
Raphael,  iibi  sup. 
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Clerks'  office  an  affidavit  of  the  service  of  the  writ,  and  to  be  provided 
with  an  office  copy  of  it  r  to  be  made  use  of,  in  case  the  opposite  party 
do  not  appear  when  the  cause  is  called  on.^  Such  affidavit  should  be 
made  by  the  person  serving  the  writ,  or  served  with  it,  as  the  case  may 
be ;  and  must  state  when,  wliere,  how,  and  by  whom  the  service  was 
effected.*  The  affidavit  should  contain  a  statement  of  the  writ,  and 
should  show  that  it  was  dul}^  indorsed :  otherwise,  a  decree  taken  upon 
the  production  of  such  affidavit  will  be  irregular/  If  the  service  of  the 
subpoena  is  made  on  the  solicitor  on  the  record,®  it  is  sufficient  if  the  affi- 
davit states  that  such  solicitor  is  believed  to  be  the  solicitor  of  the  de- 
fendant.'^  Whenever  a  party  does  not  appear  at  the  hearing,  it  is  ad- 
visable to  get  the  affidavit  entered  by  the  Registrar,  in  order  that  the 
decree  may  be  taken  on  the  affidavit  of  service. 

8  See  Evans  v.  Evans,  2  Keen,  604;  Frost  v.  Wall,  3  M.  &  C.  505;  2  Jur.  1080;   ante, 

V.  Hilton,  15  Beav.  432 ;  and  post,  pp.  976,  p.  967.     For  forms  of  affidavit,  see  Vol.  HI. 
977.  6  See  Ord.  XXVIII.  7. 

<  Ord.  XXVIII.  8.  T  Marsden  v.  Blundell,  15  Jur.  809,  V.  C. 

6  Powell  V.  Martin,  IJ.  &  W.  292;  Rigg  K.  B. 
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HEARING   CAUSES. 

The  Registrars  keep  distinct  lists  of  the  causes  and  other  matters  set 
down  to  be  heard  before  each  Judge  ;  ^  and  from  these  lists,  the  paper 
of  causes  to  be  heard  on  each  day  of  heai'ing  is  made  out  by  them. 
UsuaU}',  twelve  causes  are  put  in  each  paper,  and  are  taken  from  the 
cause-books  in  the  order  in  which  they  have  been  set  down.  A  copy 
of  this  paper  is  put  up  in  the  Registrars'  office,  and  on  the  doors  of  the 
respective  Courts,  in  the  afternoon  of  the  previous  day.^ 

But,  although  causes  are  always  taken  from  the  Registrars'  books, 
for  the  pui'pose  of  being  entered  in  the  paper  for  hearing,^ 
*in  the  order  in  which  they  stand,  it  frequently  happens  that  *972 
the  Court,  upon  a  proper  ground  being  stated,  will  order  a  cause 
which  has  been  set  down  for  hearing  to  be  taken  out  of  its  turn :  for 
the  Court  holds,  that  a  defendant  has  no  right  to  object  to  a  cause 
being  heard,  at  any  time,  after  it  has  been  set  down  for  hearing.^ 
Thus,  where,  in  a  suit  for  the  specific  performance  of  an  agreement  to 
accept  a  lease  for  a  term  of  years,  the  plaintiff  applied  to  the  Court  to 
have  his  cause  advanced,  on  the  ground  that  the  term  of  years  would 
expire  before  the  case  could  come  on  in  its  regular  course,  the  order 
was  made-:  on  the  plaintiff's  undertaking  to  give  due  notice  of  the  ad- 
vancement to  the  defendant ;  ^  and  if  in  such  a  suit  the  plaintiff  does 
not  apply  to  have  the  cause  advanced,  and  by  his  delay  allows  the  time 
to  exi^ire  before  the  hearing  of  the  cause,  the  Court  will  not  direct  an 
inquiry  as  to  damages.^     So,  where  an  annuity,  claimed  by  the  bill, 

1  Ord.  VI.  8;  see  Chancery  Rules  of  New  2  Formerly,   the  last  cause  in  the  paper 

Jersey,  Rule  40.     In  Massachusetts,  cases  ia  was  privileged ;    but  this  is   no  longer  the 

Equity,  and  motions  and  other  applications  case.     Flower  v.  Gedye,  23  Beav.  44'J. 

therein,  whether  interlocutory  or  linal,  shall  3  [There  should  only  be  one  hearing  of  a 

in  the  first  instance  be  heard  and  determined  cause  on  its  merits,  and,  therefore,  a  pleaem- 

byone  Justice  of  the  Supreme  Judicial  Court.  bodied  in  an  answer  cannot  be  set  for  hearing 

Genl.  Stats,  c.  113,  §  6.  on  its  sufficiency.      McLin  v.  McNamara,  1 

By  Rev.  Stats,  of  Maine,  cases  in  Equity,  Dev.  &  Bat.  Eq.  407;  Mulloyi;.  Paul,  2  Tenu. 

presented  on  demurrer  to  the  bill,  or  when  Ch.   155.     And  the  parties  cannot,  even  by 

prepared  for  final  hearing,  come  before  the  consent,  have  several  hearings  on  several  do 

I>aw  Court,  c.  77,   §  17.    Hewett  v.  Adams,  fences.    Ilume  v.  Commercial  Bank,  1  Lea, 

50  Maine,  271.  220.] 

[In  Tennessee,  the  complainant  may  set  a  i  Hoyle  v.  Livesej',  1  Mer.  381 ;  Rawson 

ca-se  for  hearing  on  bill  and  answer.    Code,  v.  Samuel,  C  &  P.  181,  182. 

§  4430.     In  all  other  cases,  the  clerk  shall  set  2  Hoyle  v.  Livesey,  ubi  sup. 

the  cases  and  transfer  them  to  the  trial  docket,  3  De'Brassac  i;.  Martyn,  11  W.  R.  1020, 

if  the  answer  is  not  excepted  to  witliin  the  V.  C.  W. 
time  prescribed.    §  4431.    Replication  is  dis- 
pensed with.    §§  4322,   4432. J 
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was  all  the  subsistence  the  plaintiff  had  for  herself  and  nine  children, 
that  was  held  a  suHicient  ground  for  having  the  cause  advanced.^  And 
where  an  order  has  been  obtained  for  taking  the  bill  pro  confesso,  the 
Court  may  appoint  a  special  day  for  the  hearing.^  Formerly,  the  Court 
would  not  advance  suits  for  the  foreclosure  of  mortgages ;  ^  but  such 
causes  will  now  be  advanced  under  the  same  circumstances,  and  subject 
to  the  same  rules,  as  other  causes.'' 

Where  a  cause  involves  no  question  of  difficulty,  and  is  not  likely  to 
take  up  much  time  in  argument,  or  is  such  that  the  subject-matter  of  it 
would  authorize  the  Court  to  make  a  decree  as  of  course,  it  may  be  heard 
as  a  short  cause,  amongst  the  short  causes,  for  the  hearing  of  which 
one  day  in  each  week  is  appointed,  both  in  term  and  in  the  sittings 
after  term.''  To  obtain  this  privilege,  there  must  be  a  certificate  from 
the  counsel  of  the  plaintiff',^  that  the  cause  is  fit  to  be  heard  as  a  short 
cause  ;  but  the  consent  of  the  solicitors  for  any  of  the  defendants  will 
not  be  required."  Upon  the  production  of  such  certificate  to  the  Reg- 
istrars' clerk,  at  the  order  of  course  seat,  he  wUl  mark  the  cause  as 
"  short,"  in  the  cause-book.  Notice  that  the  cause  has  been  so  marked 
must  be  given  to  the  other  solicitors  in  the  cause,  by  the  solicitor  of  the 

plaintiff. ^^     The  plaintiff,  thus   advancing  a  cause,  proceeds  at 
*973     his  *  peril ;  and  if,  on  the  cause  coming  on,  it  appears  that  it  is 

not  one  which  is  entitled  to  be  so  advanced,  the  costs  occasioned 
by  the  advancement  will  have  to  be  paid  by  the  plaintiff. 

When  a  cause  has  been  marked  short,  it  will  be  put  in  the  paper  for 
hearing  on  the  next  short  cause  day  after  the  day  when  the  subpoena  to 
hear  judgment  is  returnable.  It  ma}',  however,  with  the  consent  of  all 
parties,  be  put  in  the  paper  for  hearing  before  that  time ;  ^  and,  by 
consent,  the  Court  has  made  an  immediate  decree  in  a  cause  not  in  the 
paper,  for  the  administration  of  the  real  and  personal  estate  of  an  in- 
testate, at  the  suit  of  a  creditor,  after  a  summons  in  Chambers  for  the 
administration  of  the  personal  estate  had  been  taken  out  b}'  another 
creditor  :  which  was  returnable  before  the  first  day  on  whicih  the  cause 
could  be  heard  as  a  short  cause. '^ 

It  is  to  be  noticed,  that,  if  a  cause  which  has  been  advanced  as  a 
short  cause,  or  put  into  the  paper  as  such,  should  eventually  be  found 
to  be  one  not  entitled  to  be  so  advanced,  it  will  be  ordered  to  be  struck 

*  White  V. ,  cited  2  Mad.  Pr.  583.  short  cause  if  it  will  take  more  than  ten  min- 

5  Ord.  XXII.  6.  utes.     Anon.,  17  Jur.  435. 

6  Kashk'ifch  v.  Dayman,  2  Mad.  147.  ^  A  decree  will  not  be   made  in  a  short 

7  Ord.  XXI.  6.  cause  against  a  defendant  who  does  not  ap- 

8  The  minutes  of  the  decree  to  be  made  in  pear,  unless  it  is  siiown  that  this  notice  was 
such  cases,  are  frequently  prepared  by  the  given.  Molesworth  v.  Snead,  11  W.  K.  !Ki4, 
plaintiff's  junior  counsel,  and  submitted  to,  V.  C.  W. ;  and  see  Seton,  1121.  For  forms 
and  ap])roved  by  the  junior  counsel  of  the  de-  of  notice  and  affidavit  of  service,  see  Vol. 
fendants,  before  the  cause  is  called  on.  III. 

9  In  Hargraves  v.  AVhite,  17  Jur.  43G,  V.  i  Reg.  Regul.  15  March,  18G0,  r.  10.  For 
C.   W.,   tlie  certificate  was  dispensed   with.  form  of  consent,  see  Vol.  III. 

For  form  of  certilicate,  see  Vol.  III.  2  Pm-ze  v.    Hennet,  2  D.  &  J.  125;  ante 

10  Ueg.   Regul.  15   March,  1800,  r.  10.     A      p.  799. 
cause  is  not,  generally,  fit  to  he  heard  as  a 
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out  of  the  paper.  Thus,  in  Rashhigh  v.  Dayman.^  where  a  suit  for  a 
foreclosure,  which,  according  to  the  practice  as  it  then  existed,  could 
not  be  advanced,*  had  been  transferred  to  the  paper  of  short  causes,  it 
was  ordered  to  be  struck  out  of  that  paper  ;  and,  where  two  causes  had 
been  set  down,  on  the  same  day,  to  be  heard  as  short  causes,  but  oc- 
cupied in  argument  a  considerable  time,  Sir  Thomas  Plumer  M.  R. 
directed  them  to  be  postponed  till  after  the  other  short  causes  :  observ- 
ing that,  in  such  cases,  in  future,  the  causes  must  be  restored  to  their 
original  places.^ 

Formerly,  a  distinction  was  made  between  what  were  called  consent 
causes,  and  short  causes.  This  distinction,  for  practical  purposes, 
seems  now  to  be  abolished.  Of  course,  causes  in  which  all  parties  con- 
sent to  the  decree  are  short  causes ;  but  such  cases  do  not  usually 
occur,  as  they  involve  those  who  conduct  them  in  somewhat  unneces- 
sary responsibility.®  It  may  be  mentioned,  with  reference  to  the  sub- 
ject of  consent  causes,  that  a  decree  or  order,  made  by  consent  of  the 
counsel  for  the  parties,  cannot  be  set  aside,  either  by  rehearing 
or  appeal,''  or  by  bill  of  *  review ;  ^  unless,  by  clerical  en-or,  any  *974 
thing  has  been  inserted  in  the  order,  as  by  consent,  to  which  the 
party  had  not  consented :  in  which  case,  a  bill  of  review  might  lie.* 
If,  however,  the  decree  has  been  olitained  by  fraud,  relief  may  be  had 
against  it  by  original  bill.^     The  consent  of  counsel  to  a  decree  is  to  be 


8  2  Mad.  147. 

<  Ante,  p.  874. 

6  Walker  v.  Main,  IJ.  &  W.  1,  n.  (a). 

6  For  form  of  decree  bv  consent,  see  Seton, 
1120,  No.  1. 

7  Bradish  v.  Gee,  Amb.  229 :  Harrison  v. 
Rumpcv,  2  Ves.  S.  488;  Belt's  Sup.  41-3; 
Toder  'v.  Sansam,  1  Bro.  P.  C.  ed.  Toml. 
468;  Seton,  1120;  and  see  post.  [1459,  n.  4;] 
and  see  Cookes  v.  Cookes,  1  W.  N.  80;  12 
Jiir.  N.  S.  244,  V.  C.  S. ;  1  W.  N.  91,  L.  .J.J. 
The  same  principle  applies  to  orders  made  qn 
ex  parte  applications.  Sturfreon  v.  Hooker, 
2  Phil.  28J.  An  order  or  decree  in  Chan- 
cery, entered  by  consent,  is  not  the  subject  of 
an  "appeal  or  rehearinj^.  Atkinson  v.  Manks, 
1  Cowen,  093;  Armstrong  v.  Cooper,  11  111. 
540;  Stewart  v.  Forbes,  1  M'N.  &  G-  1-37;  S. 
C.  13  .Jiir.  523;  Uodson  v.  Scanimell,  8  W. 
R.  2.i2,  V.  (;.  K.;  [Williams  r.  Neil,  4  Heisk. 
279;  Winchester  v.  Winchester,  121  Mass. 
127;  Hudson  r.  Allison,  54  Ind.  215;  Terry 
V.  Commercial  Hank,  92  U.  S.  454;]  but  see 
Brewer  r.  State  of  Connecticut,  9  Ohio,  189, 
decided  under  the  Act  of  Ohio,  1831,  givinj? 
an  appeal  "from  any  final  sentence  or  de- 
cree;" and  see  also  .Aforris  v.  Davies,  5  C.& 
Fin.  103.  If  an  order  or  decree  appealed 
from,  purports  on  its  face  to  have  been  taken 
by  consent  of  the  party  appoalinfj,  it  will  be 
deemed  by  the  (,'ourt  above,  on  appeal,  to 
have  been"  so  taken:  and  they  will  not  hear 
evidence  on  the  question  whether  it  was  so 
taken.  If  it  was  in  fact  not  taken  bv  con- 
gent,  the  [larfy  should  have  applied  to  the 
Court  below  to  have  the  mistake  in  th'?  entry 


corrected.  Atkinson  v.  Manks,  1  Cowen,  693. 
A  decree  by  consent  is  binding  and  conclu- 
sive unless  procured  bv  a  fraud.  French  v. 
Shotwell,  5  -John.  Ch.  ".564.  The  tiling  and 
affirming  by  the  Court,  of  the  report  of  a 
Master  in  Chancery,  without  objection  by  the 
appellant's  counsel,  is  not  such  an  entry  of 
decree  by  consent  of  parties,  as  to  estop  him 
from  appealing  therefrom.  Hershee  v.  Her- 
shey,  15  Iowa,  185.  One  affected  by  a  de- 
cree, though  not  a  party,  may  aver  and  prove 
that  it  was  entered  by  an  agreement  of  the 
parties,  though  it  contradict  the  record. 
Stark  V.  Thompson,  3  Monroe,  302;  see  Shute 
V.  Gustin,  Halst.  Dig.  175;  Lewis  v.  Lewis, 
1  Ala.  35. 

1  Webb  V.  Webb,  3  Swanst.  658 ;  and  see 
Smith  r.  Turner,  1  Vern.  274:  audpost.  Chap. 
XXXIV.,  §  5,  BtlU  of  Review;  Armstrong 
V.  Cooper,  11  111.  540;  and  see  Carew  v. 
Cooper.  12  W.  R.  707,  L.  C. ;  Green  v.  Crock- 
ett, 13  W.  R.  1052,  L.  C. 

2  Anon.,  IVes.  J.93;  [Lester  «. Mathews, 
58  Ga  403]. 

3  Bradish  v.  Gee,  vbisup.  ;  Davenport;  v. 
Stafford.  8  Beav.  503,  523;  9  .Jur.  8)1.  Or 
by  setting  the  decree  aside,  if  the  fraud  is 
discovered  at  the  same  term  the  decree  i.s 
m.-ide.  Doss  «.  Tyack,  14  How.  U.  S.  297; 
[Saleski  v.  Boyd, "32  Ark.  74.  So  of  a  com- 
])romise  of  a  "decree  by  consent,  but  if  the 
parties  proceed  upon  inotion  to  enforce  the 
original  decree  without  objection,  the  appel- 
late Court  will  not  entertain  the  objection. 
Gilhert  v.  Kndean,  9  Ch.  Div.  259.  The  de- 
cree  bv   consent   cannot    be   varied   on   the 
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given  upon  their  own  conception  of  their  instructions.*  It  has  been 
before  stated,^  that  although,  where  infants  are  concerned,  the  Court 
does  not  usually  make  a  decree  by  consent,  without  first  inquiring 
whether  it  will  be  for  their  benefit,  yet,  if  such  a  decree  is  made,  the 
infants  will  be  bound  by  it." 

Sometimes,  a  cause  will  be  advanced  to  the  head  of  the  paper,  pro 
forma,  to  enable  a  witness  attending  from  a  public  office  in  the  country, 
to  prove  a  document.  Thus,  where  an  application  was  made  to  the 
Court,  that  a  cause,  which  was  not  in  the  paper  for  the  day,  might  be 
innnediately  called  on,  for  the  purpose  of  proving  a  will,  the  proper 
officer  having  come  up  from  York  with  the  original  for  .that  purpose, 
and  being  detained  in  town  at  a  considerable  expense,  the  application 
was  granted ;  and  the  cause  having  been  called  on,  the  will  was  pro- 
duced by  the  proper  officer  to  the  Registrar.'^ 
*975  *  Where  original  and  cross-causes  are  set  down,  and  other 
causes  intervene,  the  plaintiff  in  either  cause  may  (if  necessary) 
move  for  leave  to  bring  forward  his  cause,  or  that  his  cause  may  stand 
adjourned,  as  the  case  may  be,  in  order  that  both  causes  may  be  heard 
together.^  Upon  an  application  of  this  sort,  it  may  be  necessary  to 
request  that  the  evidence  taken  in  the  original  cause  may  be  read  at 
the  hearing  of  the  cross-cause,  and  the  converse.^  Such  an  order, 
when  obtained,  may  be  made  use  of  by  the  other  side,  without  motion : 
unless  he  is,  upon  special  reason  shown  to  the  Court  by  the  party 
obtaining  such  order,  prohibited  by  the  same  order  from  so  doing ; » 
but  it  is  necessary  that  a  subpoena  to  hear  judgment  should  be  served  in 
each  cause  :  for  the  cause  of  that  party  who  omits  serving  this  process 
will  not  come  on  at  the  same  time  with  the  other  party's,  unless  the 
latter  consents  to  it.* 

The  like  application  may  also  be  made  by  the  plaintiff,  where  there 
are  original  and  supplemental  causes  entered  for  hearing  in  the  same 
paper,  with  other  causes  intervening. 

Upon  production  to  the  Registrar  of  a  request  or  consent  signed  by 
the  solicitors  of  all  parties,  at  the  latest  in  the  forenoon  of  the  day 
before  the  day  the  cause  is  to  be  in  the  paper,  it  will  be  marked  as 

ffround  of  mistake,  except  for  reasons  which  refused  to  grant  a  rehearing  upon  the   ordi- 

would  enable  the  Court  to  set  aside  an  agree-  nary    certificate    of    counsel.     To  obtain  a 

ment      Attorney-General  v.  Toinline,   7  Ch.  rehearing    under    sucli    circumstances,     the 

Div  3881.  defendants  will  be  obliged  to  show  a  viola- 

^Molei).  Smith,  IJ.  &  W.  673  ;  Bradish  tion  of  duty  on  the  part  of  their  counsel,  or 

V   Gee    nbi  sup. ;    Re  Hobler,  8  Beav.   101 ;  that  he  had  clearly  mistaken  either  the  law  or 

Turner  v.  Turner,  2  De  G.,  M.  &  G.  28,   37 ;  the  facts.    Decarters  v.  La  Farge,  1  Paige, 

[Corning  «.  Cooper,  7  Paige,  587.     But  see,  574. 

where  any  mistake  has  occurred,  Furnival  v.  6  Ante,  p.  164;  and  see  Seton,  1121. 

Boyle,  4  Russ.  142;  Holt  v.  .Jesse,  3  Ch.  Div.  6  [Wall  v.  Bushby,  1  Bro.  C  C.  484 ;  Mus- 

177  •    Millspaugh  v.  McBride,  7  Paige,  509.  grove  v.  Lusk,  2  Tenn.  Ch.  576.] 
Infra,  1026;]     Swinfen  v.  Swinfen,  24  Beav.  7  Anon.,  4  Mad.  271.  ^^.^r^ 

549-    3   Jur    N.    S.  1109;    2   De  G.  &    J.  i  Hinde,  415;  and  see  jsos^.  Chap.  XXXIV., 

381;     4    Jur.    N.     S.     774;     Seton,    1121.  ^  1,  Cross  Bills. 

Where    upon    the   hearing   of  a  cause    the  2  Ante,  p.  868.    For  form  of  order,  see 

counsel  of    the    defendants    abandoned  the  Seton.  1275,  No.  2. 
defence    after    hearing    the    opening    argu-  3  Ord.  XIX.  5;  araie,  p.  807. 

ment  in  behalf  of  the  plaintiffs,  the  Court  *  Harr.  by  Newl.  311. 
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standing  over  to  a  day  to  be  named/  If  all  parties  do  not  consent, 
application  should  be  made  to  the  Court  for  that  purpose,  at  the  latest 
in  the  forenoon  of  the  day  before  the  day  the  cause  is  to  be  in  the 
paper :  otherwise,  if  the  cause  be  placed  in  the  paper  and  called  on,  it 
may  be  struck  out,  and  in  that  case,  it  must  be  again  set  down  at  the 
bottom  of  the  list.®  If  the  application  is  made  to  the  Com-t  on  the  day 
on  which  the  cause  is  in  the  paper,  it  will  only  be  granted  (unless  by 
consent)  upon  the  terms  of  the  part^^  making  it  paying  to  the  other  the 
costs  of  the  day.'' 

Where  a  cause,  being  in  the  paper  for  hearing,  is  ordered  to  be 
adjourned  upon  paj'ment  of  the  costs  of  the  day,  the  party  to  pay  the 
same,  whether  before  the  Lord  Chancellor,  the  Lords  Justices,  the 
Master  of  the  Rolls,  or  one  of  the  Vice-ChanceUors,  is  to  pay  the  sum 
of  10/.  :  unless  the  Court  otherwise  directs.^ 

Where  there  are  more  defendants  than  one,  the  sum  of  10/.  is  not 
payable  by  the  plaintiff  to  each  of  the  defendants,  but  is  divisible 
amongst  them  aU.^ 

*The  most  usual  reasons  for  applying  to  adjourn  a  cause,  *976 
are :  the  discovery  of  some  defect  in  the  pleadings,  which  may 
render  an  amendment  of  the  bill,  or  the  filing  of  a  supplemental  bill, 
necessary,  —  the  circumstance  that  the  cause  is  likely  to  come  on  for 
hearing  before  the  evidence  is  closed  (which  may  happen  in  cases 
where  either  party  has  obtained  an  order  to  enlarge  the  period  for  tak- 
ing evidence,  and  the  cause  has,  by  arrangement  or  special  order, 
been  set  down  in  the  mean  time),^  —  or  the  fact  that  the  suit  is  under 
compromise.  In  such  cases,  an  application  should  be  made  to  the 
Court  for  an  order  to  adjourn  the  cause  before  it  appears  in  the  daily 
paper  of  causes  :  otherwise,  the  Court,  instead  of  adjourning  the  cause, 
may  order  it  to  be  struck  out  of  the  general  paper,  and  thereby  impose 
upon  the  plaintiff  the  necessity  of  again  setting  it  down.  And  where  a 
cause,  which  stands  for  hearing,  is  called  on  to  be  heard,  but  cannot  be 
decided  by  reason  of  a  want  of  parties,  or  other  defect  on  the  part  of  the 
plaintiff,  and  is,  therefore,  struck  out  of  the  paper,  and  the  same  is  again 
set  down,  the  defendant  will  be  allowed  the  taxed  costs  occasioned  by  the 
first  setting  down,  although  he  does  not  obtain  the  costs  of  the  suit.^ 

A  cause  will  not  be  adjourned  merely  because  a  cross-bill  has  been 
filed,  to  which  the  answer  has  not  been  put  in.  The  proper  course,  in 
such  cases,  is,  when  the  cross-bill  has  been  filed  in  due  time  to  apply  to 
extend  the  time  for  taking  evidence  in  the  original  cause  till  the  answer 
to  the  cross-bill  has  come  in.' 

6  Rpf,'.  Kepul.  15  March  1860,  r.  13.    For  8  Ord.  XL.  22. 

form  of  request,  see  Vol.  III.  »  See  Fowler  t).    Reynolds,   cited    Seton, 

«  Reg.  Rofcul.  15  March,  1800,  r.  13.  1117 ;  Morgan  &  Davev,  64. 

">  Hiiide.  410.     For  form  of  order  in  such  i  Ante,  p.  96;?. 

case,   .see  Seton,  111.3.   No.   1.     The  costs  of  2  Qrd.  XL.   21;    see,    however,  Nelson  r. 

the  day  will  not,  however,  be  given  wlicrc  Seaman,  1  De  G.,  F.  &  J.  368. 
the   defect,   which    renders  an   adjournment  8  Ooatcs  t'.  Pearson,  4  Mad.  262;  see  »o»<. 

necessary,  has  occurred  since  the  cause  was  at  Chap.  XXXIV.,  §  1,   Cross  Bills. 
issue.    Fussell  v.  Elwin,  7  Hare,  29. 
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Where  un  order  has  been  made,  that  the  evidence  in  chief  as  to  anj'' 
facts  or  ifisnes  .shall  be  taken  viva  voce  at  the  hearing,  the  examination 
in  chief,  as  well  as  the  cross-examination  and  re-examination,  as  to 
snch  facts  and  issues,  will  be  taken  before  the  Court,  at  the  hearing, 
accordingly  ;  *  and  in  all  cases  where  replication  has  been  filed,  all  wit- 
nesses who  have  made  affidavits,  or  been  examined  ex  parte  before  the 
Examiner,  and  for  the  cross-examination  of  whom  notice  has  been  duly 
given  b}'  the  other  side,  will  be  cross-examined  before  the  Court,  at  the 
hearing,  accordingly.^  And  it  is  to  be  remembered,  that  the  Court  has 
power,  upon  the  hearing  of  anj^  cause,  if  it  shall  see  fit  so  to  do,  to 
require  the  production  and  oral  examination  before  itself  of  any  witness 
or  party  to  the  cause.® 

Where  evidence  is  to  be  taken  viva  voce  at  the  hearing,  the  cause  will 

not  be  put  in  the  paper  for  hearing  without  the  special  direction 

*977     of  the   Court :  which  may  be  obtained  upon  an  application  *  to 

the  Court,  by  either  party  upon  notice,  to  have  a  day  fixed  for 

the  hearing.-' 

Where  any  cause  becomes  abated,  or  is  compromised,  after  the  same 
is  set  down  to  be  heard,  the  solicitor  for  the  plaintiff  must  certify"  the 
fact,  as  the  case  may  be,  to  the  Registrar :  who  will  cause  an  entry 
thereof  to  be  made  in  the  cause-book,  opposite  to  the  name  of  such 
cause ;  ^  and  if  the  plaintiff  neglects  to  do  this,  and  the  cause  comes 
into  the  paper  for  hearing,  the  defendants  will  be  entitled  to  the  costs 
of  the  day.^ 

Where,  after  a  cause  has  been  thus  marked  as  abated,  an  order  to 
revive  the  suit  is  obtained,  the  order  should  be  produced  to  the  order 
of  course  clerk  in  the  Registrars'  office ;  and  he  will  cause  the  entr}-  in 
the  cause-book  of  the  abatement  to  be  struck  out ;  and  the  cause  will 
then  be  put  into  the  paper,  in  its  turn. 

Where  any  cause  has  been  standing  for  one  5'ear  in  the  cause-book, 
marked  as  abated,  or  as  standing  over  generally,  it  will  be  struck  out 
of  the  cause-book  ;  ^  and  no  cause  will  be  allowed  to  stand  over,  for  an 
indefinite  period.^ 

When  the  subpoena  to  hear  judgment  has  been  served,  each  party  is 
entitled  to  prepare  his  brief  for  counsel ;  and  care  should  be  taken  that 
such  brief  be  delivered  in  due  time,  before  the  cause  is  placed  in  the 
paper  for  hearing.*' 

4  Ord.  5  Feb.,  1861,  r.  -3;  ante,  pp.  911,  Suffield,  12  Bear.  402:  Nicholls  v.  Elford,  5 
845.  Jur.  N.  S.  2(54,  V.  C.  W. 

5  lb.  rr.  7,  19;  ante,  pp.  91-3,  914.  4  Ord.  XXI.  8;  but  see  Brooke  v.  Todd,  6 

6  15  &  16  Vic.  c.  8G.  §  39;  see  ante,  p.  Jur.  N.  S.  664,  L.  J  J. 
912.  s  Ord.  XXI.  13. 

1  Ord.  5  Feb.,    1861,  r.   8;    see  ante,   p.  6  The  brief  for  the  plaintiff  will  consist  of 

911.  a  printed  copy  of  )iis  bill,  of  each  answer  and 

'^  Ord.  XXI.  7.     A   fee   of  6«.  8(Z.   is  nl-  of  all  the  evidence.     The  brief  for  each  de- 

.owed.    Reg'ul.  to  Ord.  Sched.  2.     For  form  fendant  will  comprise  a  printed  copy  of  the 

of  certificate,  see  Vol.  III.  bill,  of  his  own  answer  only,  and  of  all  the 

3  Saner  V.  Deavin,  14Biav.  646;  and  see  evidence;  see  Lord  «.  Colvin,  3  Drew.  222 ;  1 

Roberts  v.  Roberts,  1  S.  &  S.  39;  Gibson  v.  Jur.  N.  S.  238;  and  ante,  p.  919.     The  brief, 

Lord  Cranley,  6  Mad.  365 ;  Whalley  v.  Lord  iu  each  case,  should  be  acompanied  by  such 
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The  plaintiff  must,  before  tlie  cause  is  called  on  (and,  indeed,  an 
earlier  time  than  the  day  in  which  the  cause  is  in  the  paper,  is  fixed  by 
some  of  the  Judges),  leave  with  the  Usher  of  the  Judge  who  is  to  hear 
it,  two  printed  copies  of  the  bill  and  answer  ;  one  for  the  use  of  tho 
Court,  and  the  other  for  the  Registrar.' 

*  The  plaintiff's  solicitor  should,  as  well  as  the  solicitor  for  the  *978 
defendants,  be  in  attendance  when  the  cause  is  called  on,  and 
during  the  hearing ;  ^  and  if,  upon  the  hearing  of  any  cause  or  other 
matter,  it  appears  that  the  same  cannot  conveniently  proceed,  by  rea- 
son of  the  solicitor  for  any  party  having  neglected  to  attend  personally, 
or  by  some  proper  person  on  his  behalf,  or  having  omitted  to  deliver 
any  paper  necessary  for  the  use  of  the  Court,  and  which,  according  to 
its' practice,  ought  to  have  been  delivered,  such  solicitor  wiU  be  ordered 
personally  to  pay,  to  all  or  any  of  the  parties,  such  costs  as  the  Court 
thinks  fit  to  award. - 

The  causes  in  the  paper  for  the  day  are  called  on  by  the  Registrar, 
in  the  order  in  which  they  there  stand.  If,  upon  a  particular  cause 
being  called  and  the  bill  opened,  the  defendant  does  not  appear,  the 
plaintiff  must  prove  service  upon  him  of  the  subpoena  to  hear  judgment ;  ^ 
and  the  Court  will  then  make  such  a  decree,  as,  upon  the  pleadings  and 
evidence,  the  plaintiff  is  entitled  to.*     Formerly,  the  decree  made,  in 


observations  as  may  be  deemed  advisable, 
and  by  such  copies  "of,  or  extracts  from,  other 
documents  as  may  be  necessary.  A  consulta- 
tion between  the  senior  and  junior  counsel  is 
usually  arranged  by  the  solicitor, -and  is  at- 
tended by  him.  If,"after  the  briefs  have  been 
delivered,  the  cause  stands  over  from  one 
term  to  another,  a  refresher  fee  should  be 
marked  on  each  brief.  A  fee  of  21.  2s.  higher 
scale,  and  1/.  \s.  lower  scale,  is  allowed  for 
instructions  for  brief.  Ord.  6  March,  18G0, 
Sched.  No  costs  are  allowed,  either  as  be- 
tween party  and  party  or  as  between  solicitor 
and  client]!  for  any  -written  brief  of  a  bill, 
unless  the  Court,  In  disposing  of  the  costs 
of  the  cause,  shall  direct  the  allowance 
thereof:  Ord.  XL.  18;  nor  for  any  written 
brief  of  an  answer,  miless  the  (,'ourt  shall 
direct  the  allowance  thereof:  Ord.  6  March, 
1860,  r.  1;J;  except,  of  course,  the  answers  of 
paipers,  which  are  not  printed;  see  ib.  r.  15. 
As  to:  the  costs  of  a  brief  prematurely  pre- 
pared"; of  observations ;  and  of  a  brief  to  a 
second  or  tliird  counsel;  and  as  to:  the 
quantum  of  fees  to  counsel,  and  their  clerks  ; 
special  fees;  and  refreshers,  see  /;«.?/,  Chap. 
XXXI.,  Costs.  For  forms  of  briefs  and  in- 
dorsements, see  Vol.  III. 

7  Heg.  IJegul.  15  March,  18G0,  r.  22;  ib. 
23  Nov.,  1801.  In  New  Hampshire,  "  if  the 
cause  is  to  he  heard  upon  bill  and  answer, 
notice  shall  be  given  thereof,  with  a  copy  of 
the  bill  and  answer,  if  not  before  furnished  to 
the  Court  or  one  of  the  Justices,  without  de- 
lay, or  the  l)ill  may  be  dismissed.  Rule  25. 
If  the  cause  is  to  in;  heard  on  the  bill  and  de- 
murrer, copies   thereof,  if  not  already  fur- 


nished, shall  be  given  to  the  Court  or  one  of 
the  Justices  without  delav,  or  the  bill  may  be 
dismissed.  Rule  26.  Within  ten  days  after 
the  evidence  is  by  the  rules  required  to  be 
closed,  each  party  shall  furnish  the  evidence 
taken  by  him  to  one  of  the  Justices  of  the 
Court,  otherwise  such  evidence  may  be  re- 
garded as  waived,  or  the  party  in  fault  may 
be  charged  with  the  costs  occasioned  by  the 
delav.  Rule  27  of  Chancery  Practice,  38  N. 
H.  610. 

[When  a  suit  in  Equity  has  been  heard, 
and  submitted  to  the  Court  for  decision, 
neither  party  has  a  right  to  file  any  paper  iu 
the  cause  except  bv  leave  of  Court.  Union 
Sugar  Ref  v.  Mathiesson,  3  Cliff.  146.] 

1  Ord.  XXI.  11. 

2  Ord.  XXI.  12;  Courtney  v.  Stock,  2  Dr. 
&  War.  251;  and  see  Gallemcn-e  v  Gill,  2 
Jur.  N.  S.  1178;  4  W.  R.  773,  L.  JJ.,  as  to 
the  duty  of  solicitors  to  have  original  docu- 
ments in  Court. 

3  See  ante,  p.  909.  The  affidavit  should, 
in  strictness,  be  produced  in  Court  when  the 
cause  is  called  on;  but  at  the  latest  it  must  be 
produced  before  the  rising  of  the  Court  tho 
same  day;  otherwise,  leave  must  be  obtained 
to  restore  the  cause  to  the  paper,  and 
notice  will  be  required  to  be  given  to  the 
defendant  who  did  not  appear,  and  he  may 
in  that  case  appear  on  the  day  when  the  cause 
is  again  brought  on,  and  argue  it.  Seton, 
6. 

4  Hakewell  v.  Webber,  9  Hare,  541; 
Browne  v.  Smith,  5  Jur.  1195,  V.  C  W.; 
Hughes  V.  Jones,  20  Beav.  24;  Seton,  1121. 
[See  Hardwick   v.  Bassett,  25  Mich.   149.] 
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such  a  case,  was  a  decree  nisi,  giving  the  defendant  a  day  to  show 
cause  against  it ;  but  now,  it  is  absolute  in  the  first  instance.^  For- 
merly, the  last  cause  in  the  paper  was  privileged  ;  but  this  is  no  longer 
the  case.® 

Where  a  decree  was  taken  by  default,  in  consequence  of  the  negli- 
gence of  the  clerk  of  the  defendant's  solicitor,  Sir  John  Romilly  M.  R. 
refused  to  restore  the  cause  to  the  paper ;  ^  but,  in  a  subsequent 
*979  case,  the  same  Judge,  on  the  motion  of  the  defendant,  *  allowed 
the  case  to  be  reheard,  and  modified  the  decree,  upon  the  defend- 
ant paying  all  the  costs  subsequent  to  the  original  hearing,  and  reserv- 
ing the  costs  up  to  and  including  the  original  hearing.  The  case, 
however,  it  should  be  mentioned,  was  a  claim,  and  was  heard  on  mo- 
tion.^ 

The  same  course  of  proceeding,  mutatis  mutandis,  as  that  adopted 
where  the  plaintiflT  has  set  the  cause  down  and  does  not  appear,  may  be 
taken  where  the  cause  has  been  set  down  at  the  request  of  the  defend- 
ant, and  the  plaintiff  does  not  appear.  In  such  cases,  the  decree 
pronounced  by. the  Court  will  be  for  a  dismissal  of  the  plaintifl"s  bill 
against  the  defendants,  with  costs,  absolutely  ;  ^  but  the  defendant  can 
take  no  advantage  of 'the  plaintiff's  non-appearance,  unless  the  subpcena 
to  hear  judgment  appears  to  have  been  properly  served  :  for,  otherwise, 
the  plaintiff  is  in  no  default.^ 

Where  the  cause  has  been  set  down  by  the  plaintiff,  and  the  defend- 
ant's counsel  is  ready  and  appears,  and  no  counsel  appears  for  the 
plaintiff,  the  Court  always  calls  upon  the  defendant  to  prove  service 
upon  him,  such  defendant,  of  the  subpoena  to  hear  judgment.*  This 
must  be  done  by  affidavit,  in  the  manner  before  pointed  out ;  ^  and  if 
the  Court  is  satisfied  that  the  subpoena  to  hear  judgment  has  been 
served,  it  will  make  a  peremptory  decree  dismissing  the  plaintiff's  bUl 
with  costs  ;  ®  and  such  dismissal,  unless  the  Court  otherwise  directs, 
wUl  be  equivalent  to  a  dismissal  on  the  merits,  and  may  be  pleaded  in 
bar  to  another  suit  for  the  same  matter.'^ 

Where  the  plaintiff,  an  executor,  did  not  appear  at  the  hearing,  and 
the  bill  was  dismissed  with  costs,  the  Court  refused,  with  costs,  an 

6  Ord.  XXill.    12;    see  Rule    60   of  the  ^  Hid. 

Chancerv  Rules  of  New  Jersey.     A  decree  1  Hughes  v.  Jones,  26  Beav.  24;  Seton, 

entered  By  default  and  enrolled'was  set  aside  29;  see  also  Hale  v.  Lewis,  2  Keen,  318. 

on  motion  and  notice  to  the  plaintiff,  on  pay-  2  Hinde,  407,  418;    Clark  v.  Wilson,  24 

ment  of  costs.     Beekman  v.  Peck,   3  John.  May,  1775.     For  form  of  decree  in  such  case, 

Ch.  415;    Tripp  v.   Vincent,  8    Paige,    176;  see'Seton,  1133,  No.  4.     [The  cause  will  be 

Carter  v.  Torrance,   11  Geo.   654;  Beach  v.  dismissed  only  as  to  the  defendant  who  set  it 

Shaw   4  Barb.  S.  C  288.     [Infra,  1026.]  down,  and   the  other  defendants,  in  order  to 

In 'New  Jersev,  if  a  defendant  does  not  have  it  dismissed  as  to  them  must,  set  it  down 

appear  at  the  hearing  before  the  Chancellor,  for  themselves.     Tatton  v.  London,  &c.  Fire 

the  cause  having  been  regularly  noticed  for  Ins.  Co.,  L.  R.  8  Eq.  450.] 

argument,  he  cannot  appeal  from  a  decree  3  Hinde,   418.     For   form   of  affidavit  of 

thus  rendered  in  his  absence.     Townsend  v.  service  of  the  siibpiena,  see  Vol.  III. 

Smith,  1  Beasley,  350;  see  Dean  v.  Abel,  1  <  Rigg  v.  Wall,   3  M.  &   C.  505;  2  Jur, 

Dickens,  287:  Stubbs  v.  Dunsany,  10  Ves.  1080. 

30  ;  Sands  v.  Hildreth,  12  John.  493  ;  Geltson  ^  Ante,  p.  969. 

V.  Hovt,  13  John.  576.  6  Hinde,  419. 

6  Flower  v.  Gedve,  23  Beav.  449.  ''  Ord.  XXIII.  13;  ante,  p.  659. 
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application  by  the  plaintiff  to  have  the  cause  restored  to  the  paper,  on 
the  ground  that  he  had,  seven  months  previously,  become  bankrupt, 
and  believed  that  his  rights  passed  to  his  assignees  :  which  (he  suing 
as  executor)  was  not  the  fact.^  AVhere,  however,  through  the  neglect 
of  his  solicitor,  no  one  appeared  for  the  plaintiff,  the  Court,  thinking 
under  the  circumstances  that  the  neglect  was  satisfactorily  explained, 
ordered  the  cause  to  be  set  down  again  for  hearing.^ 

It  is  to  be  observed,  that  if  a  plaintiff  sets  down  his  cause,  but 
does  not  serve  the  defendant  with  a  sribpcena  to  hear  judgment,  the 
defendant  cannot  have  a  decree  to  dismiss  ;  but  should,  if  he 
*  wishes  to  have  the  suit  decided,  himself  set  the  cause  down  to     *980 
be  heard,  and  serve  a  subpoena  on  the  plaintiff.^ 

It  sometimes  happens,  that  a  person  who  has  not  been  served  with  a 
subpoena  to  hear  judgment,  or  who  has  not  appeared  in  the  cause,  is 
willing  to  be  bound  by  the  decree  :  in  such  a  case,  the  rule  seems  to  be, 
that  any  party,  named  as  a  defendant  to  a  bill  may,  with  the  consent  of 
the  plaintiff  alone,  appear  at  the  hearing  of  the  cause,  and  be  bound  by 
the  decree,  although  such  party  has  not  appeared  in  the  suit ;  but  a 
person  who  has  not  been  named  as  a  defendant  to  the  bill,  cannot 
appear  at  the  hearing,  without  the  consent  of  all  parties  to  the 
cause.  ^ 

The  fact  that  the  plaintiff  is  in  contempt,  is  not  a  ground  on  which 
a  defendant  can  object  to  the  cause  being  heard  :  because  the  rules  of 
Court  make  it  imperative  on  the  plaintiff  to  bring  his  cause  to  a  hearing 
at  a  certain  time.^ 

The  formal  mode  of  hearing  a  cause,  where  all  the  parties  appear 
upon  its  being  called  on,  is  this  :  ^  the  leading  counsel  for  the  plaintiff 
opens  the  plaintiff's  case,  and  in  so  doing  states,  first  the  bill,  and  then 
the  answers,  if  any  :  pointing  out  the  matters  in  issue,  and  the  questions 
of  Equity  arising  therefrom  ;  after  which  the  plaintiff's  evidence  is  read, 
either  by  his  leading  or  junior  counsel,  and  their  arguments  in  support 
of  his  case  are  adduced.  The  counsel  for  the  defendant  are  then  heard, 
in  support  of  the  defendant's  case,  and  his  evidence  is  read  by  them ; 
and  the  plaintiff's  senior  counsel  is  then  heard  in  reply. ^  When  all  are 
heard,  the  Court  pronounces  the  decree,  either  immediately  or  at  a 

8  Frost  V.  Hilton,  15  Beav.  432.  6  Hinde,  412:  see  Higdon  v.  Higdon,  6  ,T. 

9  Hale  V.  Lewi?,  2  Keen,  318.  J.  Marsh.  49.     Where  there  are  two  defend- 
1  See  ante,  p.  962.  ants,  who  set  up  adverse  claims,  the  course  of 

■    2  Dyson  i-'.  Morris,  1  Hare,  413,   419 ;  see  practice  is  for  the  plaintiff  to  open ;  for  the 

the  remarks  on  this  case  in  the  note  (o  Lewis  defendant  who  sets  up  a  claim  against  the 

V.  Clowes,  10  Hare  Ap.  62 ;  and  see  ante,  pp.  other  then  to  go  on,  and  for  the  other  defend- 

152   153,  253.  ant  to  answer;  and  there  is  no  reply  between 

8  Ric'ketts    v.   Momington,   7  Sim.    200;  the  defendants,  unless  specially  directed  by 

Futvoye  v.  Kennard,  2  Gift.  110.    As  to  the  the   Court.     Walton  v.  Van    Mater,    llalst. 

effect  of    a  contempt,   see    ante,   p.   504  el  Dig.  175.     For  the  mode  of  proceedmg   m 

teq.  Maine,  see  Rule  18,   Ch.  Pr.,  37  Maine,  588, 

*  For  the  course  of  proceeding  on  the  hear-  589. 
ing  of  a  case  in  Equity,  in  Maine,  see  Rule 
18,  Ch.  Pr.,  37  Maine,  588,  .589. 
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Bubsequent  day : "  the  minutes  of  which  are  taken  down  by  the  Regis- 
trar.'' 
*981  *  Where  the  evidence  in  chief,  as  to  any  facts  or  issues,  is 
taken  viva  voce  at  the  hearing,  the  pUiintiff's  witnesses  are  ex- 
amined after  his  counsel  have  been  heard,  and  the  defendant's  witnesses 
after  the  defendant's  counsel  have  been  heard  ;  and  the  cross-examina- 
tion and  re-examination  of  any  witness  follow  immediately  upon  his 
examination  in  chief;  and  so,  where  a  witness  is  cross-examined  at  the 
hearing  upon  his  affidavit  or  deposition,  the  cross-examination  and  re- 
examination follow  immediately  after  the  reading  of  the  affidavit  or 
deposition.^ 

A  plaintiff  cannot  be  heard  both  in  person  and  by  counsel ;  ^  but 
where  a  barrister  and  his  wife  were  co-plaintiffs,  and  he  appeared  for 
the  plaintiffs,  the  Court  allowed  another  counsel  to  be  heard,  on  being 
informed  that  the  plaintiff  appeared  as  counsel.^  A  relator  and  plain- 
tiff, in  a  bill  and  information,  cannot  be  heard  in  person  :  as  the  Court 
cannot  separate  the  bill  from  the  information,  and  cannot  hear  the 
relator  on  behalf  of  the  Attorney-General.^ 

Pleadings,^  affidavits,  and  depositions  are  usually  read  from  the 
printed  copies,^  but  office  copies  of  affidavits  and  depositions  must  be 
in  Court,  and  are  usually  handed  up  to  the  Judge,  if  called  for.  The 
original  record  of  the  pleadings  will  be  referred  to,  if  necessary,  and  is 
alwaj's  understood  to  be  in  Court.'' 

The  Court  of  Chancery  will  not  receive  in  evidence  any  document 
which  ought  to  be  stamped,  without  it  has  the  proper  stamp  affixed  to 
it ;  and  the  Court  will  itself  raise  the  objection,  whether  it  be  taken  by 
the  other  party  or  not.*     A  Court  of  Equity  cannot,  any  more  than  a 

6  The  decree  should  be  dated  of  the  day  cation,  or  his  exceptions  allowed  by  the  Court, 
on  whicli  judgment  is  actually  delivered.  if  not  submitted  to  by  the  defendant,  other- 
Attorney-General  V.  Stamford,  7  Jur.  359,  L.  wise  the  case  shall  be  heard  as  of  course  on 
C.  A  Lord  Chancellor,  who  has  delivered  the  bill  and  answer.  Rule  17  of  Chancery 
up  the  Great  Seal,  may  give  written  judg-  Practice,  38  N.  H.  608. 

ments,  witliin  six  weeks  after  delivering  up  i  Ord.   5  Feb.,    1861,  r.   3;   Comp.    Ord. 

the  same.     15  &   16  Vic.  c.  80,  §  60.     A  de-  XLI.  43. 

cree  is  binding  from  the  day  it  is  pronounced  ;  ^  Parkinson  v.  Hanburj'',  4  De  G.,  M.  & 

and  not  merely  from    the  time   when   it   is  G.  508. 

drawn   up.     Ee  Risca  Coal  Company,  8  Jur.  3  Newton  v.  Ricketts,  2  Phil.  624;  12  Jur. 

N.  S.  900;  10  W.  R.  701,  L.  C;  see  Thomp-  107,  238. 

son  V.  Goulding,  5  Allen,  84,  85;  Genl.  Sts.  ■*  Attorney-General  v.  Barker,  4  M.  &  C. 

Mass.   c.    113,    §    16.     [See   also   Carson   v.  262;  ante,  p.  10. 

Richardson,   3   Hayw.   231,  and  Jackson   v.  5  gee,  where  bills  are  taken  pro  confcssiy, 

Jackson,  2  Tenn.  Leg.  Rep.  275;  S.  C.  7  Rep.  Ord.  13  July,  1861,  ante,  p.  526.     Objccti'  ns 

980.     And  see  infra,  1016,  n.  7;  Dick.  N.  J.  to  the  pleadings  which   involve  no  siibstan- 

Ch.  Pr.  249  note.]  tial  interest,  are  not  allowed  upon  the  final 

■^  See  post,  p.  1004  et  seq.     As  to  the  at-  hearing.      Freeman    v.    Schofield,   1   C.    E. 

tendance  of  the  Registrars  in  Court  in  rota-  Green,  28. 

tion,  see  Ord.  I.  17.     If  the  minutes  of  the  ^  In   New  Jersey,   by  Ch.    Rule   95,    no 

order  have  not  been  taken  down  by  the  Reg-  documentary  evidence  which  is  not  made  an 

istrars,  counsel's  notes  of  it  may  be  acted  on.  exhibit  before  tiie  Master,  shall  be  read  at 

Anderson  v.  Yates,  15  Jur.  833,  V.  C.  K.  B.  the  hearing  of  the  cause. 

In  New  Hampshire,  when  an  answer  is  de-  "^  Huddleston  »).  Briscoe,  11  Ves.  583,598. 

livered  to  tlie  plaintiff's  solicitor,  the  plain-  As   to  proving  exhibits  at  the  hearing,  see 

tiif  shall,  within  one  month,   amend  his  bill  ante,  p.  881  et  seq. 

by  leave  of  the  Court  or  one  of  the  Justices,  s  17  &  ig  Vic.  c.  125,  §  28;  ante,  pp.  849, 

and  deliver  his  amendment  to  the  defendant's  830;  and  see  Seton,  16. 
ei  'zitoT,  or  deliver  to  such  solicitor  his  repli- 
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Court  of  LaAV,  receive  parol  evidence  of  the  contents  of  a  written  agree- 
ment, which  appears  never  to  have  been  stamped,  even  where  it  is 
proved  to  have  been  fraudulently-  destroyed  by  the  party  against  whom 
it  is  sought  to  be  enforced.^  If  the  instrument  objected  to  is  of  such  a 
nature  that  a  stamp  may  be  affixed  to  it  on  payment  of  a  penalty,  the 
Court  will  permit  it  to  be  so  stamped,  and  will,  for  that  purpose,  permit 
the  cause  to  stand  over.^" 

*The  course  of  proceeding  is  much  the  same,  where  the  cause  *982 
has  been  set  down  for  hearing,  upon  bill  and  answer :  in  such 
case,  the  practice  is  that  the  answer  is  read,  and  must  be  admitted  to 
be  true  in  all  points  ;  ^  and  no  other  evidence  is  admitted,  unless  it  be 
matter  of  record  to  which  the  answer  refers,  and  which  is  provable  by 
the  record,^  or  documents  which  may  be  proved  by  affidavit,  or  viva 
voce  at  the  hearing.^ 

If  the  plaintiff  goes  to  a  hearing  on  bill  and  answer,  and  the  Court 
does  not  see  cause  to  make  a  decree  thereupon,  for  want  of  sufficient 
matter  confessed  by  the  answer,  the  Court  will,  generally,  permit  him 
(if  he  desires  it)  to  reply,  on  pa}'ment  of  ten  pounds,  and  such  other 
costs  as  the  Court  shall  think  fit,  within  four  days  after  such  hearing.^ 
Thus,  where  a  bill  was  brought  against  three  several  executors  of  three 
joint  factors,  one  of  whom  swore  "he  beUeved  and  hoped  to  prove" 
that  the  tilaintifF  was  satisfied  as  to  his  demands,  whereupon  the  plain- 
tiff replied  against  the  other  two,  and  brought  the  cause  on  by  bill  and 
answer  against  the  third,  it  was  insisted  that  the  plaintiff  could  have  no 
decree,  on  thus  bringing  on  his  cause :  for,  though  the  defendant  had 
not  directly  sworn  by  his  answer  that  the  money  was  paid,  yet  as  he 
had  sworn  he  believed  and  hoped  to  prove  it  paid,  and  the  plaintiff,  by 
not  replying,  had  precluded  him  from  the  benefit  of  his  proof,  what  the 
defendant  stated  upon  his  belief  must  be  taken  to  be  true ;  and  the 
plaintiff  was  ordered  to  pay  the  costs,  and  left  at  liberty  to  reply  to 
the  answer  of  the  other  defendant.® 

Where  the   bill   is   dismissed,   on   a  hearing  on   bill   and   answer, 

9  Smith  «.  Henley,  1  Phil.  391,  .396;  Hart  in   the   pleadings.     Anon.,  1   Barb.  Ch.   7-3. 

V.  Hart,  1  Hare,  1,  h;  'in'e.  pi>.  78.5,  816.  [Nor  other  evidence.  Randolph's  Appeal,  66 

i»  Coles  r-.Trecothick,  9  Ves.  234,239;  Car-  Pa.  St.  178.]     In  a  hearing  on  the  bill  and 

rington  v.  Pell,  3   He  (}.  &  S.  512;  see  ante,  answer,  averments  in  the  bill  which  are  de- 

pp.    849,  889;  and    Seton,   16;   see  Disbrow  nied  on  oath  in  the  answer  will  not  be  taken 

V.  Johnson,  3  C.  E.  Green,  36.     As  to  objec-  to  be  true.     Taintcr  v.   Clark,  5  Allen.  66. 

tions  to  probates  for  want  of  a  prop>r  stamp,  [So,  if  not  admitted  by  the  answer:     Carrow 

see  ante,  p.  319.  v.  Adams,  G.5  N.  ('.   •32.     For  the  failure  to 

1  See  (;iiilds  v.  Horr,  1  Clarke  (Iowa),  admit  is  equivalent  to  a  denial;  Hardwick 
432:  Warren  v.  Twilley,  10  Md.  39 ;  whether  v.  Bassett,  2.5  Mich.  149.] 

the  matters  stated  in  ir  are  responsive  to  the  ^  Ante,    p.    828;    IJowland   v     Sturgis,    2 

bill,    or    of    pure     avoidance.      Perkins    v.  Hare,  520;  Chalk   r   Paine,  7  Hare,  393:  13 

Nicholls,  11  Alli'M,  542;  Buttrick  v.  Holden,  Jur.  981 ;  Neville  v.  Fitzgerald,  2  Dr.  &  War. 

13  Met.  356;  l?riiickerlioff  v.  Brown,  7  .lohn.  5-30;  contra,  Jones  v.  Griffith,  14  Sim.  262;  8 

Ch.    217;   mite,   843.    notes.      And  tliis  rule  Jur.  7-33;  and  see  Wilkinson  v.    Fowkcs,  9 

prevails  even  where  the  defendant  only  avers  Hare,  592. 

that  he  believes  and  hopes  to  ha  able  to  prove  •*  Ord.  XL  22,  fixes  the  costs  of  the  da^ 

such  facts.     Brinckerlioff  v.  Brown,  7  .lohn.  at  this  amount:  rmlr,  p.  974. 

Ch.  217;  Dale  v.  McKvers,  2  Cowen,  18.  <"'  Pogers  v.  Mitchell,  41  X.  II.  160. 

2  Ord.  XIX.  2.      But   documentary   evi-  B  Barker  r.  Wyld,  1  Vern.  140. 
dence  cannot  be  read  to  show  facts  not  stated 
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the  same  order  will,  generally,  be  made  as  to  costs  as  would  be 
made,  if  the  snit  had  been  brought  to  a  hearing,  after  filing  repli- 
cation. 

Formerl}',  if  a  question  of  mere  law  arose  at  an^^  hearing  in  the  Court 
of  Chancer}',  it  was  the  practice  of  the  Court  to  refer  it  to  the  opinion 

of  the  Judges  of  one  of  the  Courts  of  Common  Law,  upon  a  case 
*0S3     stated  for  that  purpose  ; '  but  this  practice  is  now  *  abolished  ; 

and  any  questions  of  Law  which  are  necessary  to  be  decided, 
previousl}'  to  the  decision  of  the  equitable  question  at  issue  between 
the  parties  will  be  determined  by  the  Court  of  Chancery  :  ^  calling  to 
its  assistance,  if  necessary,  one  or  more  of  the  Common  Law  Judges.'-' 
The  Court  will  not  require  the  assistance  of  a  Common  Law  Judge, 
unless  it  entertains  a  reasonable  doubt ;  ^  and  where  the  Court  desires 
such  assistance,  the  Judge  will  request  the  Lord  Chancellor  to  make 
application  accordingly.* 

It  may  also  be  mentioned  here,  that  the  Court,  or  any  Judge  thereof, 
may,  in  such  way  as  they  may  think  fit,  obtain  the  assistance  of 
accountants,  merchants,  engineers,  actuaries,  or  other  scientific  persons, 
the  better  to  enable  them  to  determine  any  matter  at  issue  in  any  case 
or  proceeding,  and  may  act  upon  the  certificate  of  such  persons.^  The 
allowances  in  respect  of  fees  to  such  persons  will  be  regulated  by  the 
Taxing  Master  of  the  Court,  subject  to  an  appeal  to  the  Judge  to  whose 
Court  the  cause  or  matter  is  attached :.  whose  decision  will  be  final.® 
The  certificates,  however,  of  such  persons,  although  entitled  to  great 
weight,  are  not  to  be  considered  in  any  other  light  than  as  furnishing 
materials  for  the  information  and  guidance  of  the  Court ;  and  affidavits 
may,  therefore,  be  received  in  opposition  to  them.''  The  Court  will  not 
obtain  the  assistance  of  any  scientific  person,  until  an  issue  has  been 
raised  between  the  parties  to  the  suit.^ 

7  In  Massachusetts,  if,  upon  making  an  parently  S.  C;  Hughes  «.  Chester  &  Holy- 
interlocutory  decree  or  order,  tlie  Justice  is  of  head  Railway  Company,  8  W.  R.  337,  V.  C. 
opinion  that  it  so  affects  the  merits  of  the  K. 

controversy  that  the  matter  ought  to  be  de-  s  15  &  15  Vic.  c.  80,  §  42.  For  cases  in 
termined  bv  a  Court  of  Law  before  further  which  such  assistance  has  been  obtained,  see 
proceedings  are  had,  he  mav  report  the  ques-  Attorney-General  v.  Cliambers,  4  De  (J.  &,  J. 
tion  for  that  purpose,  and"  stay  all  further  55,  58;  5  Jur.  N.  S.  745;  Case  v.  Midland 
proceedings  except  such  as  are  "necessary  to  Railway  Company,  27  Beav.  247:  5  Jur.  N.  S. 
preserve  the  rights  of  the  parties.  Genl.  1017.  [But  the  Court  lias  no  power  to  del- 
Sts^  c.  113,  §  12.  And  it  is  also  provided  egate  to  an  expert  the  power  of  calling  wit- 
that  "  the  Justice  by  whom  the  case  is  heard  nesses  and  administering  oaths.  Morris  u. 
for  a  final  decree  ni"ay  reserve  and  report  the  Llanelly  R.  and  Dock  Co.,  W.  N.  (1868)  46.] 
evidence  and  all  questions  of  law  thereon,  6  15  &  IG  Vic.  c.  80,  §  43.  In  general, 
for  the  consideration  of  the  full  Court,  and  the  fees  allowed  accountants  will  be  regulated 
thereupon  like  proceedings  shall  be  had  as  in  by  those  allowed  them  in  bankruptcy  ;  Mey- 
anoeals  from  final  decrees.  Genl.  Sts.  c.  113,  mott  ».  Mevmott,  10  Jur.  N.  S.  715;  12  W. 
§^5.  R-   996,    M.   R.  ;    33    Beav.    590.      For   the 

l'l5  &  16  Vic.  c.  86,  §§  61,  62;  25  &  26  scale  of  allowances  in   bankruptcy,  see  Vol. 

Vic  c.  42,  §  1.  HI. 

2  14  &  15  Vic.  c.  83,  §  8.  '^  Per  L.   J.   Turner,    in   Ford  v.   Tynte, 

3  Heward  v.  Wheatlev,  3  De  G.,  M.  &  G.  10  Jur.  N.  S.  429,  430;  2  De  G.,  J.  &  S. 
CS-  17  Jur.  403;  see  als"o  Falkner  v.  Grace,  127;  and  see  Hill  v.  King,  9  Jur.  N.  S.  527 
9"Hare,  280,  283.  L.  C.  ^.      ^^       ^  ,0  w 

4  Hav  V.  Willoughby,  9  Hare  Ap.  30;  «  Stokes  ».  Citv  Offices  Company,  13  W. 
Deerhurst  v.  Jones,  16  Jur.  988,  V.  C  T.,  ap-  R.  5-37,  V.  C.  W.;  11  Jur.  N.  S.  560. 
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Where,  after  a  cause  has  come  on  to  be  heard,  it  has  been  discov- 
ered that,  through  inadvertence,  although  witnesses  have  been  examined, 
no  rephcation  has  been  filed,  the  Court  has  permitted  a  repUcation  to 
be  filed  nunc  pro  tunc.^ 

If  a  cause  heard  on  bill  and  answer  is  dismissed,  with  Uberty  to  the 
plaintiflT  to  reply  within  a  limited  time  after  such  hearing,  on  psiyment 
of  costs,   and  the  plaintiff  does   not  pay  the  costs   and  reply 
within  that  period,  the  dismissal  must  stand  ;  and,  being  *  signed     *984 
and  enrolled,  may  be  pleaded  in  bar  to  a  new  bill  for  the  same 
matter.^ 

It  has  been  before  stated,  that  the  proper  time  for  taking  an  olijec- 
tion  at  the  hearing  for  want  of  parties  is  after  the  pleadings  are  opened, 
and  before  the  merits  are  discussed :  though  the  Court  has  frequently 
at  a  later  period  permitted  the  cause  to  stand  over,  for  the  purpose  of 
adding  parties. ^  With  respect  to  the  question  of  costs  in  such  cases, 
it  will  be  sufficient  to  refer  to  what  has  been  before  said  upon  the  sub- 
ject,^ and  to  add  that,  if  a  cause  comes  on  again,  after  it  has  been  put 
off"  by  the  Court  for  want  of  formal  parties,  an  objection  for  want  of 
other  parties  which  might  have  been  made  in  the  first  instance,  conies 
too  late.* 

If  a  cause,  instead  of  being  ordered  to  stand  over  for  want  of  parties, 
is  struck  out  of  the  paper,  so  that  it  is  necessary  again  to  set  it  down, 
and  to  serve  fresh  subpoenas  to  hear  judgment,  the  defendant,  if  the 
cause  is  again  set  down,  is,  as  we  have  seen,  to  be  allowed  the  taxed 
costs  occasioned  by  the  first  setting  down,  although  he  does  not  obtain 
the  costs  of  the  suit.^ 

In  the  matter  of  Lord  Portsmouth,^  Lord  Eldon,  before  going  into  his 
private  room,  for  the  purpose  of  proceeding  with  the  further  hearing  of 
the  petition  and  affidavits  privately,  according  to  appointment,  desired 
that  it  might  be  understood  that  it  was  the  uniform  practice  in 
Chancery,  as  long  as  the  Court  had  existed,  in  the  case  of  family 
disputes,  on  the  application  of  counsel  on  both  sides,  to  hear  the 
same  in  the  Chancellor's  private  room ;  and  that  what  was  so  done 
was  not  the  act  of  the  Judge,  but  of  the  parties  themselves  in 
such  family  cases :  but  it  has  since  been  held,  that  a  cause  may  be 
directed  to  be  heard  in  private,  although  such  course  is  not  con- 
sented to."' 

The  parties  should  take  care  that  the  evidence  made  use  of  at  the 
hearing  is  entered  in  the  decree  as  read ;  ^   or,  if  rejected,  as  having 

9  Rodnev  v.  Hare,  Mos.  290;  Wvatt's  P.  ^  Qijle  v.  Brandling,  2  R.  &  M.  688.     [See 

R.  376;  anU,  p.  834.  "  Andrew  w.  liaeburn,  L.  K.  9  Ch.   App.   522; 

1  1  Prax.  Aim.  18;  andsee  ani?,  pp.  059,  Nagle-Gilmari  v.  (Jhiistopher,  4  Ch.  Div. 
flSl.  173. J 

2  Ante   p.  292.  «  M'Mahon  v.  lUirchclI.  2  Phil.  127,  137; 

5  lb.  p'.  291.  1  C.  P.  Coop.  t.  Cott.  475;  Parker  f.  Morrcll, 
•*  Joiies  V.  Jones,  .3  Atk.  217.  2  Phil.  453,  403;  12  .lur.  253:  and  see  on  this 

6  Ord.  XL.  21 :  and  see  ante,  f  975                 sul.ject.  ;;<W,  p.    1003,   and    Setoa  ".      [See 
fl  G.  Coop.  106.  Ma.ss.  Eq.  Rule,  35.] 
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been  tendered  and  rejected;"   but  it  will  not  be  entered  "saving  just 
exceptions."  ^^ 

The  plaintiff  can  also,  as  we  have  seen,"  bring  his  cause  to  a  hearing 
upon  motion  for  a  decree  :  the  hearing  in  which  case  is  conducted  in  the 
same  manner  as  where  replication  has  been  filed. 

It  ma}'  be  here  mentioned  that,  in  the  interval  between  the 
*985  *  close  of  the  sittings  after  any  term,  and  the  commencement  of 
the  sittings  before  or  at  the  beginning  of  the  next  ensuing  term, 
applications  for  special  orders  may  be  made  to  any  Judge  of  the  Court, 
in  the  same  manner  as  if  the  rules  which  attach  every  cause  to  a  partic- 
ular branch  of  the  Court  ^  had  not  been  made  ;  but  orders  which  may  be 
so  made  in  any  such  interval  by  the  Lord  Chancellor  or  the  Lords 
Justices,  or  by  the  Master  of  the  Rolls,  or  b}'  any  of  the  Vice-Chancel- 
lors  are,  — if  not  made  b}-  the  Judge  to  whom  the  application,  if  made 
during  the  ordinary  sittings  of  the  Court,  would  have  been  made,^  —  to 
be  marked  as  having  been  made  for  such  Judge,  and  are,  in  the  future 
proceedings  of  the  cause,  to  be  deemed  to  be  the  orders  of  such  Judge 
in  all  respects,  save  this :  that  no  order  so  made  by  one  Judge  for 
another,  under  the  circumstances  aforesaid,  is  to  be  reheard,  for  the 
purpose  of  being  discharged  or  varied,  otherwise  than  by  the  Lord 
Chancellor  or  by  the  Lords  Justices.* 

During  the  like  interval,  one  Judge  ma}'  also  sign  and  adopt  any  cer- 
tificate made  by  the  Chief  Clerk  of  any  other  Judge,  and  decrees  and 
orders  made  by  any  Judge  may  be  prosecuted  at  the  Chambers  of  any 
other  Judge,  by  Ms  permission :  and,  if  not  completed  during  such 
interval,  may  be  continued  at  his  Chambers,  if,  and  so  far  as,  he 
thinks  fit.* 

Where,  during  vacation,  a  motion  in  a  cause  attached  to  the  Court  of 
the  Master  of  the  Rolls  has  been  heard  b}'  a  Vice-Chancellor  and  re- 
fused, the  Master  of  the  Rolls  will  not  hear  the  same  application,  even 
if  supported  on  different  grounds  from  those  before  the  Vice-Chancel- 
lor ;  ^  but  an  order  made  by  one  Judge  for  another  may  be  reheard  by 
the  Judge  for  whom  it  is  made,  if  the  Judge  who  makes  the  order  ex- 
pressly gives  the  parties  leave  to  do  so.® 

By  an  arrangement  among  the  Master  of  the  Rolls  and  the  Vice- 
Chancellors,  such  business  of  their  respective  Courts  and  Chambers  as 
requires  their  personal  attention  during  the  vacations,  is  ordinarily 
attended  to  by  one  of  them  only,  for  the  space  of  one  3'ear ;    and  such 

9  Watson  V.  Parker,  2  Phil.  5,  9  ;   10  Jur.  875,  V.  C.  W. ;  [Warrick  v.  Queen's  College, 

577.  L.  R.  .3  Ch.  App.  815].     The  rule  also  ap- 

W  Watson  V.  Parker,  ubi  sup. ;  Parker  v.  plies,    during    the   temporary  absence   of  a 

Morrell,  2  Phil.  453,  4G2  ;  12  Jur.  253;  Drake  Judge  from  illness  or  otiierwise.     Paredes  v. 

V.  Drake  (No.  1),  25  lieav.  641.  Lizardi,  9  Beav.  490. 

11  Ante,  p.  819  et  seq.  4  Ord.  XXXV.  59;  see  post,  Chap.  XXIX., 

1  Ante,  pp.  397,  398.  Proceedings  at  Chambers. 

2  Ib!d.  5  Man  v.  Ricketts,  9  Reav.  4. 

3  Ord.  VI.  11;  Price  v.  Gardine;:,  1  Jur.  <>  Pinchin  v.  London  &  Blackwall  Railway 
N.  S.  975,   V.  C.  W.;  Bean  v.  Griflith,  ib.  Company,  5  De  G.,M.  &  G.  851. 

1045,  V.  C.  W.;  HoUoway  v.  Phillips,  17  Jur. 
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Judge  is  iisuall}'  termed  "the  Vacation  Judge."''  The  duties  of  the 
Vacation  Judge  commence  immediately  on  the  rising  of  the  Courts  for 
the  long  vacation.* 

7  See  post.  Chap.  XXIX.,  Proceedings  at  8  Francis  v.  Browne,  8  Jur.  N.  S.  78b;  it) 

aanibel     '         ^  •'  W.  R.  811,  L.  C. 
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*  CHAPTER   XXVI. 


DECREES   AND   ORDERS. 


Section  I.  —  General  Nature  of  Decrees  and  Orders. 


A  DECREE  is  a  sentence  or  order  of  the  Court,  pronounced  on  hearing 
and  understanding  all  the  points  in  issue,  and  determining  the  right  of 
all  the  parties  to  the  suit,  according  to  equity  and  good  conscience.^ 
It  is  either  interlocutory  or  final. ^ 

An  interlocutory  decree  is :  when  the  consideration  of  the  par- 
ticular question  to  be  determined,  or  the  further  consideration  of  the 
cause   generally,    is    reserved    till   a   future   hearing.^     The    further 

right  of  such  party  to  another,  or  to  a  pur- 
chaser under  such  a  decree,  is  concerned. 
Ryder  v.  Iiiverarit}',  4  Stew.  &  P.  14. 

All  persons  who  are  parties  or  privies  to  a 
decree  are  bound  by  it.  Gould  v.  Stanton,  16 
Conn.  12  ;  Yount;  v.  Henderson,  4  Havw. 
189;  M'Whortert;.  Standifer,  2  Porter,  519; 
Mavrigauld  v.  Deas,  1  Bailey  Eq.  284;  M'Call 
V.  Harrison,  1  Brock.  126.  But  none  others. 
Brown  v.  Wincoop,  2  Blackf  230;  Canby  v. 
Ridgway,  Halst.  Dig.  175;  Dale  v.  Roosevelt, 
1  Paige,  35:  Garnett  v.  Mason,  6  Call,  308; 
Este  V.  Strong,  2  Ohio,  404 ;  Moseley  v.  Cocke, 
7  Leigh,  224;  Griswold  v.  Jackson,  2  Edw. 
Ch.  461;  Matthews  v.  Roberts,  1  Green  th. 
338.  A  decree  c.nnnot  be  made  as  to  any  who 
are  not  parties  to  the  suit.  Armstrong  v. 
Armstrong,  4  C.  E.  Green,  357. 

The  rights  of  third  persons,  not  parties  to 
a  suit,  are  not  affected  by  the  decree  therein, 
although  such  decree  is  binding  and  conclu- 
sive with  respect  to  the  subject-matter  on 
which  it  acts.  Beers  v.  Broome,  4  Conn.  247; 
Bailej'  v.  Robinson,  I  Grattan,  4;  McCall  ». 
Harrison,  1  Brock.  126 ;  Carney  v.  Emmons, 
9  Wis.  114;  Buford  v.  Backer,  4  J.  J.  Marsh. 
551;  [Dunklin  i>.  Harvey,  56  Ala.  181;  Camp- 
bell V.  Hall,  16  N.  Y.  575;  Montgomery  v. 
Rich,  3  Tenn.  Ch.  660;]  but  see  Goss  v.  Sin- 
gleton, 2  Head  (Tenn.),  6T. 

3  See  Thompson  v.  Peebles,  6  Dana,  391 ; 
Dunbar  v.  Woodcock,  10  Leigh,  629 ;  Teaff 
V.  Hewitt,  1  Ohio  (State),  511.  [The  Courts 
have  not  laid  down  any  satisfactorj'  definition, 
of  what  is  an  interlocutory  decree.  The 
difficulty  is  in  the  subject  "itself,  for,  by 
various  gradations,  the  interlocutory  decree 
may  be  made  to  approach  the  final  decree, 
until  the  line  of  discrimination  becomes  too 
faint  to  be  readily  perceived.  Per  Baldwin 
J.  in  Cocke  v.  Gilpin,  1  Rob.  (Va.)  27,  where 
the  gradations  are  admirably'  illustrated.  See 


1  ["  It  is  to  be  hoped,"  says  Mr.  Freeman, 
"that  decrees  generally  conform  to  the  de- 
scription here  given  of  them.  They  are  none 
the  less  decrees,  however,  if  pronounced  with- 
out hearing  or  understanding  the  points  in 
issue.  Neither  is  it  necessarj'  to  their  exist- 
ence or  validity,  that  the  rights  of  the  parties 
be  determined  according  to  Equity  and  good 
conscience."  Freeni.  on  Judgts.  §  9.  And 
see  Randall  v.  Pavne,  1  Tenn.  Ch.  144.] 

2  See  Wyatt's"P.  R.  154;  Hinde,  429.  A 
decree  in  Equity  is  for  most  purposes,  if  not 
for  all,  of  as  high  a  dignity  and  character  as 
a  judgment  in  a  Court  of  Law.  Hopkins  v. 
Lee,  '6  Wheat.  109;  Wash.  Bridge  Co.  v. 
Stewart,  3  How.  U.  S.  413;  Crandall  v.  Gal- 
lup, 12  Conn.  365:  Calkins  v.  Evans,  5  Ind. 
441 ;  Loyd  v.  Hicks,  31  Geo.  140.  It  is 
equivalent  to  a  judgment  at  Law  as  to  the 
distribution  of  assets.  Thompson  v.  Brown, 
4  John  Ch.  636 ;  Woddrop  v.  Price,  3  Desaus. 
206;  Blake  v.  Heyward,  1  Bailey  Eq.  208; 
see  Phillips  v.  Thompson,  3  Stew.  &  P. 
369. 

A  decree  cannot  be  incidentally  assailed, 
but  is  conclusive  as  to  the  rights  and  liabilities 
of  the  parties  until  reversed  by  the  appellate 
Court,  or  impeached  by  an  original  bill  for 
fraud  in  obtaining  it,  or  attacked  for  palpable 
error,  by  bill  of  review.  Sanders  v.  Gate- 
wood,  5"  J.  J.  Marsh.  328;  Watson  v.  Wil- 
liams, 8  Ired.  Eq.  232;  Gardiner  v.  Miles,  5 
Gill,  94;  Hunter  v.  Hutton,  4  Gill,  115;  Hill_ 
V.  Hoover,  9  Wis.  15.  The  conclusiveness  of 
a  decree  is  not  affected  by  any  difference  be- 
tween its  being  obtained  by  consent  or  by  a 
decision  of  the  Court  on  legal  principles  in- 
volved. Gifford  V.  Thorn,  1  Stockt.  (N.  J.) 
702. 

A  decree  authorizing  a  sale  of  all  the  real 
estate  of  a  party,  is  good,  as  evidence,  against 
all  the  world,  "so  far  as  the  transfer  of  the 
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*  hearing  is  then  termed  a  hearing  upon  further  consideration,     *987 
or  upon  the  equity  reserved.^ 

It  seldom  happens  that  a  first  decree  can  be  final,  or  conclude  the 
cause.  Thus,  if  any  matter  of  fact  is  strongl}-  controverted,  the  Court 
wUl,  where  necessary,  direct  such  matter  to  be  tried  before  itself,  either 
with  or  without  a  jury  ;  ^  or,  if  it  can  be  more  conveniently  so  tried, 
before  a  Court  of  Common  Law,  in  London  or  Middlesex,  or  at  the 
Assizes.^  And  where  the  Court  awards  damages,^  they  may  be  assessed 
in  like  manner,  or  before  the  sheriff.^  In  such  cases,  no  final  decree 
can  be  pronounced  until  the  issue  has  been  tried.  The  Court,  therefore, 
in  such  cases,  in  the  first  instance  merely  orders  the  issue  to  be  tried ;  ^ 


also  Manion  v.  Fahey,  11  W.  Va.  482;  Robert- 
son V.  Bingle_v,  1  McCordCli.  351;  Rowley  v. 
Benthuysen,  16  Wend.  369.  The  difiiciilty 
has  beeii  increased  by  the  fact  that  the  deti- 
nition  of  a  final  decree  has  often  been  made 
to  turn,  not  upon  the  nature  of  the  determina- 
tion, but  upon  a  construction  of  tlie  statutes 
regulating  appeals.  Berryhill  v.  McKee,  3 
Yerg.  157;  Periiins  v.  Fourniquet,  6  How. 
200.  Aud  see,  under  the  English  Judica- 
ture Act,  Krelil  v.  IJurrell,  10  Ch.  Div.  420; 
Lowe  V.  Lowe,  10  Ch.  Div.  432. 

Decrees  have  been  termed  interlocutory 
where  they  are  made  on  motion  before  the 
regular  hearing.  Seaton  Dec.  2.  Or  for  the 
purpose  of  ascertaining  matter  of  law  or  fact 
previous  to  a  final  decree.  1  Newl.  Pr.  322; 
1  Hoff.  Pr.  501 ;  1  Har.  Ch.  Pr.  420;  Dclap  v. 
Hunter,  1  Sneed,  101.  Thus,  an  order 
authorizing  a  defendant  to  proceed  to  the 
trial  of  an  action  at  Law  brought  against  the 
complainant,  is  interlocutory.  Hurwood  v. 
Schmedes.  12  Ves.  311.  So  "is  an  order  for 
the  trial  of  an  issue  at  Law.  Dabbs  v.  Dabbs, 
27  Ala.  646;  Eames  v.  Eames,  16  Pick.  141. 
So  is  an  order  of  reference  for  an  account 
without  settling  the  principles  on  which  it 
should  be  taken.  Carter  v.  Privatt,  3  Jones 
Eq.  345;  Brandon  v.  Crouch,  11  Heisk.  605. 
So  is  a  decree  overruling  a  demurrer,  motion 
to  dismiss  for  want  of  equitv,  or  plea. 
Dormer  v.  Fortescue,  2  Atk.  284 ;  .V  verv  v.  Hol- 
land, 2  Tenn.  4G9  ;  Shaw  v.  Patterson,"  2  Tenn. 
Ch.  172;  Knapp  v.  Marshall,  26  111.  63.  So, 
in  Indiana,  is  a  decree  which  sustains  a  de- 
murrer without  more.  Slagle  v.  Budnier.  58 
Ind.  465.  And,  generally,  where  any  thing  is 
to  be  done  to  complete  the  decree  which  is  the 
subject  of  exception  or  appeal,  it  is  not  final 
but  interlocutory.  Pulliam  v.  Christian.  6 
How.  209;  Bellamy  v.  Bellamy,  4  Fla.  242; 
Sheriu  v.  Smith,  79  N.  C.  310;" Cocke  v-  Gil- 
pin, 1  Hob.  ( Va.)  20.  And  such  decy-ees  have, 
on  final  hearing,  been  lield  interlocutory  even 
after  action  of  the  appellate  Court  upon  direct 
appeal  from  the  particular  decrees.  Travis 
V.  Waters,  1  Johns.  Ch.  88  ;  S.  C,  on  appeal, 
12  Johns.  500;  Price  v.  Nesbit,  1  Hill  Ch. 
445;  Shrewsbury  R.  Co.  v.  London  R.  Co.,  4 
De  G.,  M.  &  G.  115.  And  see,  as  to  the 
power  of  the  Court  on  final  hearing  over  pre- 
vious interlocutory  decrees,  in/'ni,  1371,  n.  1. 
It  has  also  been  repeatedly  held  that  a  de- 
cree which,  although  it  declares  the  rights  of 


the  parties  and  directs  an  account  in  conform- 
ity therewith,  reserves  the  consequential  direc- 
tions, and  the  question  of  costs  until  the  com- 
ing in  of  the  report  is  interlocutory.  Johnson 
V.  Everett,  9  Paige,  636  ;  Kane  v.  Whittick, 
8  Wend.  219,  224  ;  Garrard  v.  Webb,  4  Por- 
ter, 73  ;  Fourniquet  v.  Perkins,  16  How.  82. 
But  such  a  decree  seems,  strictly,  to  be  final 
so  far  as  it  adjudges  the  rights  of  the  parties, 
and  only  interlocutory  as  to  the  details  of  the 
account  ordered.  Jones  v.  Wilson,  54  Ala. 
50;  Humphrey  v.  Foster,  13  Graft.  653;  Per- 
kins V.  Fourniquet,  6  How.  206 ;  Meek  v. 
Mathis,  1  Heisk.  536;  m/r«,  993,  n.  8.  An 
appeal  from  the  final  decree  opens  for  revision 
all  previous  orders  and  decrees  which  could 
not  be  appealed  from  at  the  time.  Morris  v. 
Richard-on,  11  Hum.  389;  Laidle}'  v.  Mem- 
field,  7  Leigh,  354.  Whenever  a  matter  is 
by  decree  duly  committed  to  a  commissioner 
to  obtam  the  result  of  his  investigation  and 
judgm-ent,  to  serve  as  a  basis  for  a  subsequent 
decree  of  the  Court,  his  report,  if  not  excepted 
to,  binds  the  parties,  and  the  Court  should 
decree  according!}-,  and  the  appellate  Court 
caimot  review  its  action.  If,  however,  the 
interlocutory  decree  decides  the  point  in  issue, 
making  a  reference  only  to  ascertain  the  de- 
tails, exceptions  are  not  available  for  a  re- 
examination of  the  point,  but  the  appellate 
Court  will  review  without  exception,  the  re- 
view being  really  of  the  decree.  Eaton  i'. 
Truesdail,'8  Cent"  L.  J.  218,  Sup.  Crt.  Mich. 
See  also  Clark  v.  Willoughbv,  1  Barb.  Ch. 
168.] 

1  Seton,  2.  In  strictness,  a  decree  is  in- 
terlocutory until  it  is  signed  and  enrolled: 
Gilb.  For".  Rom.  183;  Wyatt's  P.  R.  154; 
but  the  term  is  more  generally  applied  to  de- 
crees in  which  some  in([uiry  as  to  matter, 
either  of  Law  or  of  fact,  is  directed,  prepara- 
tory to  a  final  decision.  1  Newl.  508;  see 
j)osl,  Chap.  XXX.,  Further  Consu/errituin. 

2  21  &  22  Vic.  c.  27,  §§  3,  5;  25  &  26  Vic. 
c.  42. 

'  3  25  &  26  Vic.  c.  42,  §  2. 

4  21  &  22  Vic.  c.  27,  §  2. 

5  IIj.  §§  3,  5,  6. 

"  The  Court  will  not,  except  by  consent, 
direct  the  issue  to  be  tried,  until  the  hearing 
of  the  cause.  George  v.  Whitmore,  2()  Beav. 
557;  Morrison  v.  Barrow,  1  De  G.,  1''.  &  J. 
633,  perL.  J.  Turner,  639;  Bradley  v.  Bcving- 
ton,  4  Drew.  511;  5  Jur.  N.  S.  562. 
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and  adjourns  the  further  consideration  of  the  other  questions  in  the 
cause,  until  after  the  trial.'' 

Sometimes,  the  object  of  the  suit  is  a  commission  to  settle  the  boun- 
daries of  lands.  In  such  a  case,  also,  the  first  decree  is  not  generally 
final :  the  further  consideration  of  the  cause  being  reserved  till  after  the 
commission  has  been  returned.^ 

But  the  most  usual  ground  for  not  making  a  perfect  decree,  in  the 
first  instance,  is  the  necessity  which  frequently  exists  to  make  inquiries, 
or  to  take  accounts,  or  sell  estates,  and  adjust  other  matters :  which 
must  be  disposed  of,  before  a  complete  decision  can  be  come  to  upon 
the  subject-matter  of  the  suit.® 

There  are  some  cases,  in  which  it  is  a  rule  of  the  Court  not  to  make 
any  decree  whatever,  till  certain  preliminary  inquiries  have  been  made. 
Thus,  in  suits  for  the  specific  performance  of  contracts,  the  Court  will 
not,  in  general,  permit  the  question  whether  a  good  title  can  be  made 
or  not,  to  be  argued  before  it,  in  the  first  instance  ;  even  though  the 
objections  to  the  title  are  stated,  and  the  questions  arising  upon 
*988  them  are  properly  raised  b}^  the  *  pleadings.^  The  rule  is  not 
founded  merely  on  practice,  but  upon  principles  which  are  clearly 
and  accurately  defined  by  Lord  Eldon,  in  Jenkins  v.  Hiles:'^  "  If,"  ob- 
serves his  Lordship,  "instead  of  bringing  an  action  of  damages  for 
breach  of  covenant,  the  plaintiflE"  comes  here  for  a  specific  perform- 
ance, the  defendant  has  a  right,  not  only  to  have  such  a  title  as  the 
plaintiff"  offers  upon  the  abstract  unauthenticated,  but,  in  consideration  of 
the  relief  sought  here  beyond  the  law,  to  have  an  assurance  about  the 
nature  of  his  title,  such  as  he  cannot  have  elsewhere.  Therefore,  the 
Court  never  acts  upon  the  fact,  that  a  satisfactory  abstract  was  de- 
livered unless  the  part}'  has  clearly  bound  himself  to  accept  the  title 
upon  the  abstract ;  but,  though  the  abstract  is  in  the  hands  of  the  party, 
who  says,  he  cannot  object  to  it,  yet  he  may  insist  upon  a  reference : 
Wh}-?  because  the  decree  compels  the  other  party  to  produce  all  the 
deeds  and  papers,  in  his  custody  or  power :  from  which  reasonable 
and  solid  objections  to  the  title  may  be  furnished ;  which  would  never 
have  fallen  under  the  view  of  the  purchaser,  unless  the  Court  wrung 
from  the  conscience  of  the  vendor  that  sort  of  information  which  a  pur- 

7  See/)os^,  Chap.  XXVII.,  Trials  of  Ques-  Jaques  v.  Method.  Epis.  Church,  17  John. 
tions  of  Fact.  558,  that  no  case  can  be  found  in  which  ade- 

8  Seton,  588,  No.  1 ;  and  see  post,  Chap.  cree,  directing  a  reference  to  a  Master,  or  a 
XXVII.  §  2,  Proceedings  sunder  Decrees  to  feigned  issue,  for  the  purpose  of  ascertaining 
fettle  Boundaries.  In  suits  for  partition,  any  material  fact  in  the  case,  has  been  held  to 
further  consideration  may  be  adjourned,  be" a  final  decree;  see  Travis  v.  Waters,  12 
though  such  course  is  not  usual.     Seton,  571,  John.  500. 

578.     As  to  proceedings  under  decrees  in  such  i  Jenkins  v.  Hiles,  6  Ves.  648,  652 ;  Rose 

suits,  see  post,  Cliap.  XXVII.  §  1,  Proceed-  v.  Calland.  5  Ves.  186,  188 ;  Omerod  v  Hard- 

inys  under  Decrees/or  Partition.  man,  ib.  722,  731,  are  apparently  at  variance 

9  A  decree  authorizing  an  executor  to  sell  with  this  proposition ;  but  see  the  observa- 
the  lands  of  his  testator,  for  the  payment  of  tions  of  Lord  Eldou  upon  these  cases  in  Jen- 
debts,  and  to  report  his  proceedings  in  execu-  kins  v.  Hiles,  6  Ves.  654 ;  and  see  Seton,  593 
tion  thereof  to  the  Court,  is  not  final,  but  an  et  seq. 

interlocutory  decree.     Goodwin  v.  Miller,  2  2  g  Ves.  653. 

Munf .  42.    It  is  said  by  Judge  Spencer,  in 
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eliiiser  could  l\v  "o  other  means  acquire.  Inquiries  and  examinations 
also  may  be  directed,  by  which  the  title  may  be  sifted  in  a  way  in  which 
it  never  could  upon  a  mere  abstract,  authenticated  as  the  vendor  thought 
proper." 

It  is  not  to  be  inferred,  from  the  opinion  above  expressed  b}-  Lord 
Eldon,  that  a  purchaser  may  not  preclude  himself,  by  his  manner  of 
pleading,  from  his  right  to  such  an  inquiry- ;  for  his  Lordship  goes  on 
to  say:  "  I  have  never  understood,  that  the  rule  has  gone  this  length  : 
that  the  defendant,  against  whom  a  specific  performance  is  sought,  ma}' 
not  by  an  answer  unequivocal,  to  which  he  was  not  drawn  b}'  smprise, 
the  propriety  of  which  is  not  rendered  disputable  by  any  subsequent 
discovery,  waive  the  benefit  of  this  principle  ;  and  come  here,  saying 
in  eflfect,  he  trusts  the  representation  of  the  plaintiff,  without  the  obli- 
gation of  an  oath  upon  his  conscience  ;  offering,  in  the  first  instance  to 
the  decision  of  the  Court  one  neat  dry  point ;  upon  which  alone  his 
objection  rests.  The  rule  has  not  been  considered  so  absolute.  But 
such  instances,  if  the}^  have  occurred  in  practice,  will  not  shake  the 
rule  :  but  foi'ming  an  exception,  would  confirm  the  general  rule."  ^  A 
purchaser  may  also  preclude  himself  from  his  right  to  such  a  refer- 
ence, b}'  agreement,*  or  bj'  acts  in  pais :  such  as  taking  possession 
of  the  estate,  or  exercising  acts  of  ownership,  over  it.^  Such  acts, 
*  however,  will  not  preclude  the  purchaser  from  his  right  to  in-  *989 
vestigate  the  title,  unless  the  Court  is  satisfied,  from  them,  that 
he  intended  to  waive  and  has  actually  waived  it,  and  where  such  an 
inference  could  not  be  drawn  from  those  facts,  the  Court  refused  to 
depart  from  its  ordinary  rules.  ^ 

It  may  be  noticed  here,  that  the  terms  in  which  the  direction  for  an 
inquir}',  as  to  the  title  of  a  purchaser,  is  framed,  are  not  to  inquire 
whether  he  could  make  a  good  title  at  the  time  of  entering  into  the 
contract,  but  whether  he  can,  that  is,  at  the  time  of  the  inquiry,  make 
a  good  title  ;  '^  and  it  has  been  held,  that  if  the  vendor  can  show  a  good 
title,  at  an}-  time  before  the  result  of  the  inquiry  into  the  title  by  the 
ofTicer  of  the  Court  has  been  certified,  it  will  entitle  him  to  a  decree.^ 

8  6  Ves.  654.  of  Equity  will  not  decree  the  specific  perform- 

*  Duke  V.  Bamett,  2  Coll.  337;  10  Jur.  ance  of  an  agreement  of  sale,  and  ol)lige  the 

87.  purchaser  to  accept  a  title,  which  tlie  vendor 

6  Fleetwood  v.  Green,  15  Ves.  594;  Mar-  cannot  make  out  to  be  clearly  good  and  free 

pravine  of  Anspach  V.  Noel,  1  Mad.  .310,  315;  from    incumbrance.      Butler    v.    O'Hear,    1 

Fordvce  «.  Ford,  4  Hro.  C.  C.  494;  Simpson  Desaus.  282;  Lewis  v.  Herndon,  3  Litt.  358, 

V.  Sadd,  4  De  G.,  M.   &  G.   665,  673;  1  .Tur.  Kelley  v.  Bradford,  3  Bibb,  317;  Sevmour  v. 

N.  S.    4.57;  Bown  v.  Stenson,  24  Beav.  631;  Delancev,  1  llopk.  436;  Young  i;.  Liliard,  1 

and  see  Sugd.  V.  &  V.  353.  Marsh.  *482;    Morgan  v.  Morgan,  2  Whoat. 

1  Burroughs  v.  Oakley,  3  Swanst.  1.59,  290,290;  Reed  r.  Noe,  9  Yerger,  28 ! ;  Walts 
167;  and  where  waiver  is  insisted  on,  it  must  v.  Waddle,  0  Peters,  389;  Gaus  ?'.  Rcnshaw, 
be  alleged  by  tl  e  bill.  Gaston  v.  Frank um,  2  Barr,  34.  The  vendor  should  prove  that  the 
2  De  G.  &  S".  561;  16  Jur.  507;  Sugd.  V.  &  title  he  offers  to  convey  is  good  beyond  any 
P.  342.  reasonable   doul)t,  and  will   not  expnse  the 

2  Langford  v.  Pitt,  2  P.  Wms.  629;  Parr  vendee  to  litigation.  Sturlovant  «.  Jatpies, 
V.  L()V(!grove,  4  Drew.  170.  14  Allen,  523. 

8  Mortlock  V.  BuUer,   10  Ves.  292,  315;  "A  Court  of  Equity  will  not  now  compel 

Tille}'  ?'.   Thomas,  L.   It.  3  Ch.   Apj).  61];       a  purchaser  to   accept  a  title,    which   is  so 
"epburu  v.  Dunlap,  1  Wheat.  179.     A  Court      doubtful  that  it  may  expose  him  to  litigation, 
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*990  And  even  after  the  certificate,  if  *  the  vendor  can  satisfy  the 
Court  that  he  can  make  a  good  title,  b}'  clearing  up  the  objec- 
tions, the  Court  will  make  a  decree  in  his  favor.^ 

The  question,  whether  a  vendor  was  or  was  not  able  to  make 
a  good  title,  at  the  time  when  the  inquiry  was  directed,  is  a  ver^' 
material  one  with  respect  to  costs,  though  not  with  reference  to  the 
decree  for  a  specific  performance :  "^  the  rule  of  the  Court  being,  that 
a  vendor  is  not  entitled  to  costs,  except  from  the  time  when  his 
title  is  certified  to  be  complete ;  and  that,  up  to  that  time,  he  must 
pay  costs  himself.^ 

The  time  when  a  good  title  is  shown  is  not,  however,  conclusive  upon 
the  question  of  costs :  being  subject  to  the  general  rule,  that  the  costs 
must  be  paid  by  the  person  who  caused  the  litigation.*  In  consequence 
of  the  above-mentioned  rule,  it  is  the  practice,  in  directing  an  inquiry 
into  the  vendor's  title,  to  direct  also  that,  if  it  appears  a  good  title  can 
be  made,  an  inquiry  be  made  when  it  was  first  shown  that  such  good 


though  the  Court  may  believe  it  to  be  good." 
Chapman  J.  in  Richmond  v.  Gray,  3  Allen, 
27:  Park  v.  Johnson,  7  Allen,  383;  Pyrke  v. 
Waddingiiara,  10  Hare,  1;  Young  t'.  Kath- 
bone,  1  C.  E.  Green,  22-t.  A  purchaser  can- 
not be  compelled  to  take  land  which  is  in- 
volved in  doubt  or  dispute  as  to  boundary. 
Voorhees  v.  De  Meyer,  3  Sandf.  Ch.  014. 

It  is  sufficient,  however,  if  the  vendor  is 
able  to  make  out  a  good  title  before  decree 
pronounced,  although  he  had  not  a  good  title 
when  the  contract  was  made ;  Hepburn  v. 
Auld,  5  Cranch,  262,  27.5 ;  Finley  v.  Lynch, 
3  Bibb,  506  ;  Tyree  v.  Williams,  3  Bibb,  300  ; 
Sevmour  v.  Delancey,  3  Cowen,  445 ;  Pierce 
V.  i^ichols,  1  Paige,  244;  Colton  v.  Ward,  3 
Monroe.  304,  313  ;  Baldwin  v.  Salter,  8  Paige, 
473;  Dutch  Church,  &c.  v.  Mott,  7  Paige,  78; 
[Hubbel  I'.  Von  Schoening,  49  N.  Y.  320; 
Delavan  V.  Duncan,  49  N.  Y.  485;  Peters  ». 
Delaplaine,  49  N.  Y.  302;  Brown  «;.  Crane, 
47  Ga.  483  ;  Havs  v.  Harmony  Grove  Ceme- 
tery, 108  Mass.  400;  Green  i?.' Richards,  23  N. 
.J.  Eq.  32] ;  unless  the  vendee  has  objected  to 
a  completion  of  the  purchase,  seasonably, 
after  discovering  the  want  of  title  in  his 
vendor.  Richmond  v^  Grav,  3  Allen,  29,  30, 
31;  Wvnn  v.  Morgan,  7  Ves.  202;  Hoggart 
V.  Scott,  1  R.  &  MV.  293;  Hepburn  v.  Auld, 
5  Cranch,  18D  ;  [Barnard  v.  Lea,  97  Mass.  92  ; 
Fuller  v.  Hovey,  2  Allen,  324;  10  Allen,  239]. 
When  there  is"  any  doubt  or  difficulty  about 
the  title,  it  is  usually  referred  to  a  Master  to 
be  examined  and  "reported  on.  Pierce  v. 
Ni(  hols,  1  Paige,  246  ;  M'Comb  v.  Wright,  4 
John.  Ch.  059,  070.  But  Equity  will  not  re- 
lieve a  purchaser  who  had  a  full  knowledge 
of  the  defect  in  the  title :  Craddock?;.  Shirley, 
3  Marsh.  288;  or  if  his  conduct  has  amounted 
to  a  waiver  of  the  objection.  Roach  v.  Ruther- 
ford, 4  Desaus.  12t3 ;  see  Ramsey  v.  Brails- 
ford,  2  Desaus.  590,  591;  Barretts.  Gaines, 
8  Ala.  373;  [McClure  v.  Harris,  7  Ileisk. 
380  ;  Chadwell  f.  Winston,  3  Tenn.  Ch.  HO.] 
There  are  •lf^ny  cases  where   Courts   of 


Equity  have,  upon  their  own  opinion,  com- 
pelled an  unwilling  purchaser,  to  accept  a  title 
depending  upon  questions  of  great  nicetv; 
Scott  V.  Nixon,  3  Dru.  &  War.  388;  Kirk- 
wood  V.  Lloyd,  12  Irish  Eq.  585. 

In  the  ca"se  of  Scott  v.  Nixon,  uhi  supra. 
Lord  Cliancellor  Sugden  compelled  an  unwill- 
ing purchaser  to  take  a  title  depending  upon 
parol  evidence  of  possession  under  the  English 
Statute  of  Limitations;  [to  the  same  effect  is 
Goss  V.  Singleton,  2  Head,  09 ;]  see  further 
on  the  subject  of  enforcing  specific  perform- 
ance in  cases  of  doubtful  and  defective  titles, 
Tomlin  V.  M'Chord.  5  J.  J.  Marsh.  136  ;  Beale 
V.  Seivelev,  8  Leigh,  058 ;  Brvan  v.  Reed,  1 
Dev.  &  Bat.  Eq.  80;  Watts" -y.  Waddle,  1 
M'Lean,  200;  Cooper  v.  Denne,  4  Bro.  C.  C. 
(Perkins's  ed.)  87,  88,  and  notes;  Roake  «. 
Kidd,  5  Sumner's  Ves.  047,  Perkins's  note 
(a);  Omerod  v.  Hardman,  ib.  722,  note;  Gar- 
nett  V.  Macon,  0  Call,  308.  [It  is  a  matter  of 
favor  to  decree  specific  performance,  if  the 
vendor  is  prepared  to  make  title  at  the  hear- 
ing, and  will  be  granted  only  in  cases  which 
admit  of  such  relief  witheut  prejudice  to  the 
rights  of  the  vendee.  Christian  v.  Cabell,  22 
Gratt.  82  The  contract  must  be  mutual,  and 
hence  a/eme  coye/-i  cannot  maintain  a  bill  for 
specific  performance.  Farr  v.  Scott,  4  Brewst. 
49.] 

1  Paton  V.  Rogers,  6  Mad.  250. 

2  Seton  V.  Slade,  7  Ves.  265,  279. 

8  Harford  v.  Purrier,  1  Mad.  532,  538; 
Wynn  v.  Morgan,  7  Ves.  202,  200;  Wilson  ■». 
Alien,  1  J.  &'W.  023;  Wilkinson  v.  Hartley, 
15  Beav.  183;  Seton,  010;  and  see  Morgan  & 
Davey,  177  et  seq. ;  and  post,  Chap.  XXXI., 
Costs. 

4  Monro  v.  Tavlor,  8  Hare,  51,  70;  3 
M'N.  &  G.  713,  725  ;  Scoones  v.  Morrell,  1 
Beav.  251,  2">8 ;  Abbott  v.  Sworder,  4  De  G. 
&  S.  448  ;  Lyle  v.  Earl  of  Yarborough,  Johns. 
70 ;  Carrodus  v.  Sharp,  20  Beav.  50 ;  Parr  v. 
Lovegrove,  4  Drew.  170;  4  Jur.  N.  S.  GOO; 
and  see  Sugd.  V.  &  P.  051 ;  Seton,  016,  617. 
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title  could  be  made  ;  ^  but  this  further  inquiry-  is  not  directed,  where  the 
contract  for  sale  itself  is  disputed.^ 

It  is  to  be  recollected,"  that  it  is  a  fundamental  principle  of  Courts  of 
Equity  to  make  as  complete  a  decision,  upon  all  the  points  embraced  in 
a  cause,  as  the  nature  of  the  case  will  admit ;  so  as  to  preclude,  not 
only  all  further  litigation  between  the  same  parties,  but  the  possibility 
of  the  same  parties  being  at  an}'  future  period  disturbed  or  harassed  by 
other  parties  claiming  the  same  matter,  as  well  as  of  any  danger  that 
ma}-  exist  of  injustice  being  done  to  other  parties  who  are  not  before 
the  Court  in  the  present  proceedings.^ 

Acting  upon  this  principle,  the  Court  in  all  cases  relating  to  the  dis- 
tribution of  the  estate  of  an  intestate,  before  it  makes  any  decree 
distributing  the  estate,  directs  an  inquir}^  who  were  the  *  next     *991 
of  kin  of  the  intestate,  at  the  time  of  his  decease,  and  whether 
any  of  them  have  since  died,  and,  if  so,  who  are  their  legal  personal 
representatives.^    An  inquiry  of  this  nature  is  alwa3's  directed,  in  cases 
in  which  any  part  of  the  property  in  question  in  the  cause  devolves 
upon  the  next  of  kin  :  whether  it  be  upon  a  total,  or  upon  a  partial 
or  constructive  intestac}-.     It  is  not  now  the  practice,   however,  to 
make  the  inquiry  preliminary  to  the  taking  of  the  accounts,  as  was 
formerly  the  case.-^ 
:---.    In  other  cases,  also,  in  which  there  is  a  fund  distributable  amongst 
♦^per^ns  constituting  a  particular  class,  consisting  of  numerous  individ- 
^^al^  as  in  the  case  of  a  bequest  to  the  cousins  of  a  testator,  the  Court 
♦will'?'  before  it  directs  an}'  steps  to  be  taken  towards  a  distribution, 
'^^ati^y  itself,  if  necessary,  by  an  inquiry  that  all  the  individuals  con- 
^tit^ing  the  class  amongst  whom  the  fund  was  distributable,  are  parties 
to  :^e  proceeding.^     It  also  adopts  the  same  course  of  proceeding, 
wh'^e  the  property  is  distributable,  between  one  of  two  or  more  classes 
of  individuals.*    A  decree  of  this  description  is  not  properly  a  decree  in 
the  cause,  but  rather  a  preliminary  interlocutory  order,  with  a  view  to 
inquiry,  before  the  Court  can  do  any  thing  determining  the  rights  of  the 
parties.® 

In  like  manner,  where  the  plaintiff,  at  the  hearing,  establishes  a 

0  Seton,  593,  No.  1 ;  ib.  508.     If  the  plain-  class,   and   with   similar    rights,  the  decree 

Uff  in  a  bill  in  Equitj- for  specific  performance  should  provide  proper  relief  for  all  of  them. 

of  an  agreement  for  an  exchange  of  lands  Trustees  of  the  Wabash  and  Erie  Canal  Co.  ». 

cannot  give  the  title  mentioned  in  the  agree-  Beers,  2  Black  U.  S.  448. 

mcnt,  the  bill  maybe  dismissed,  although  the  i  Seton,    149,    No.   3;    180,   No.  3;    182, 

objection  is  not  stated  in  the  answer  or  taken  Nos.  1,  3. 

until  a  hearing  before  a  Master  to  whom  the  2  Seton.  185.     'Whetlier  the  inquiry  shall 

case  has  been  r.^ferred  to  settle  a  pro])i?r  con-  be  preliminary  to  taking  the  accounts,  will 

veyance.     Park  v.  Johnson,  7  Allen,  378.  be  determined"  by  the  .Judge  in  Chambers,  in 

"6  Gibbins  v.  North   Eastern  Metropolitan  each   case,    see  "Ord.    XXXV.    16,    19;    and 

Asylum  District,  11  Beav.  1,5;  12  Jur.  22;  see    post,    Chap.    XXIX.,     Proceedings    in 

Morris  v.  Wilson,   5  .lur.   N.   S.   168,  V.  C.  Chambers. 

W.     As  to   proceedings    under   decrees  and  ^  Yor  forms  of  inquirj'  in  these  cases,  see 

orders,  in  suits  for  specific  performance,  see  Seton,    182-184,    Nos.    2-10;    and   see  jwst, 

post.  Chap.  XXIX.,  Proceedini/s  in  Chambers.  Chap.  XXIX.,  Proceedings  in  Chambers. 

7  See  ante,  p.  190.  *  Ibid. 

8  Where  a  lien  creditor  brings  a  bill  in  be-  ^  See  Horwood  v.  Schmcdcs,  12  Ves.  311, 
half  of  himself  and  other  creditors  of  the  same  315. 
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primd  facie  title  to  the  character  in  which  he  sues,  but  not  such  as  enti- 
tles him  to  a  decree,  the  Court  will  direct  an  inquiry  as  to  the  facts  on 
which  his  title  depends.® 

Where  it  appears  that  certain  preliminary  accounts  and  inquiries 
must  be  taken  and  made,  before  the  rights  and  interests  of  the  parties 
to  the  cause  can  be  ascertained,  or  the  questions  therein  arising  can  be 
determined,  the  plaintiff  may,  at  any  time  after  the  defendants  have 
appeared  to  the  bill,  move  the  Court  on  notice,  that  such  inquiries  and 
accounts  may  be  made  and  taken,''  and  an  order  directing  such 
*992  inquiries  and  accounts  will  thereupon  be  made,  *  without  preju- 
dice to  any  question  in  the  cause,  if  it  appears  to  the  Court  that 
the  same  will  be  beneficial  to  such  (if  any)  parties  to  the  cause  as  may 
not  be  competent  to  consent  thereto ;  and  that  the  same  is  consented 
to  by  such  (if  any)  of  the  defendants  as  being  competent  to  consent, 
have  not  put  in  their  answer  to  the  bill ;  and  that  the  same  is  consented 
to  b)-,  or  is  proper  to  be  made  upon  the  statements  contained  in  the 
answer  of,  such  (if  any)  of  the  defendants  as  have  answered  the  bill.^ 

This  order  can  be  obtained  even  after  the  cause  is  set  down  for  hear- 
ing, if  the  case  is  in  other  respects  suitable ;  ^  but  it  will  be  refused, 
where  gi-anting  the  motion  would  serve  no  useful  purpose,  as,  where 
the  title  of  the  plaintiff  to  sue  is  altogether  denied  ;  ^  or  where  granting 
the  motion  would  involve  a  decision  upon  some  of  the  points  in  the. 
cause.*  It  seems,  moreover,  that  such  an  order  cannot  be  obtained, 
where  some  of  the  defendants  are  out  of  the  jurisdiction.^ 

6  Miller  V.  Priddon,  1  M'N".  &  G.  687;  see  [An  account  cannot  be  ordered,  except 
also  John  v.  Jones,  and  Bent  v.  Bircli,  cited  bv  consent,  before  a  hearing  on  the  merits. 
Seton,  180;  and  Cogan  v.  Stephens,  13  June,  McLin  v.  McNamara,  1  D.  &  B.  Eq.  409; 
1831,  MS.;  and  see  Sl^arf  i\  Soulby,  1  M'N.  Neale  v.  Hagthrop,  3  Bland,  5.51;  Harris  v. 
&  G.  364,  .376;  13  Jur.  1109.  Fly,   7  Paige,  423;    Wessells  v.  Wessells,  1 

7  But  the  ascertainment  of  the  account  will  Tenn.  Ch.  58;  Trimble  v.  Dodd,  2  Tcnn.  Ch. 
not  be  evidence  in  another  suit,  if  the  bill  501;  Carey  «.  Williams,  2  Leg.  Rep.  193; 
has  been  dismissed  on  motion  of  the  plaintiff  S.  C.  1  Lea,  51;  Komiue  v.  Vance,  11  Heisk. 
before  a  final  decree.    Capell  v.  Landano,  34  227.] 

Ala.  135.  It  is  a  universal  rule  in  Equity,  that  upon 
1  Ord.  XX.;  and  see  jMst,  Chap.  XXIX.,  a  bill  for  an  account,  the  party  against  whom 
ProceeciiiKjsin  Chninhers.  P'or  form  of  notice  the  balance  is  found  will  be  decreed  to  pa}' 
of  motion,  see  Vol.  III.  Where  a  bill  seeks  it.  Sometimes  that  order  is  contained  in  the 
for  a  decree  for  an  account,  and  the  defend-  original  decree  for  the  account.  Sometimes, 
ant  submits  to  such  a  decree,  no  proof  in  and  usually  in  modern  practice,  it  is  not  made 
reference  to  the  matters  of  account  is,  in  the  until  the  account  is  taken  and  the  final  decree 
first  instance,  required,  but  such  a  decree  will  made,  but  it  forms  an  essential  part  of  the 
be  entered  of  course.  Dozier  v.  Sprouse,  1  relief  upon  the  bill.  Green  C.  J.  in  Camp- 
Jones  Eq.  (N.  C.)  152.  The  Chancellor  must,  bell  v.  Camyjbell,  4  Halst.  Ch.  (N.J.)  740, 
ho^^ever,  first  be  satisfied  that  the  plaintiff  is  741. 

entitled  to  have  an  account  taken.     If  he  is  2  Strother  v.  Dutton,  10  Sim.  288. 

satisi'-ed  upon  that  point,  the  practice  is  to  3  Topham  v.  Lightbody,  1  Hare,  289,  291; 

refer  the  case  to  a  Master  to  state  the  details  Wilson  v.  Applegartli,  10  Sim.  657;  Belcher 

of  the  account,   and   ascertain  the   balance.  v.  Whitmore,  7  Beav.  245,  249;  Kinshela  v. 

But  the  Ohancellor  may,  if  he  sees  fit,  take  Lee,  ib.  300;  Reed  r.  Don  Pedro  Mining  Com- 

the  account  liimself.     He  should,   however,  pany,  9  Jur.  N.  S.  865,  V.  C.  S.;  11  W.  R. 

refuse  an  account,  if  he  is  satisfied  upon  the  935.  L.  JJ. 

evidence  tha'   nothing  is  due  the  plaintiff,  or  *  Curd  v.  Curd,  2  Hare,  116;  7  Jur.  104; 

that  for  any  c.uise  an  account  ought  not  to  be  Breeze   v.  English,    2   Hare,    118;    Frost  ». 

decreed,     tie  may  arrive  at  this  conclusion  Hamilton,  4  Beav.  33;  Lee  v.  Shaw,  10  Sim. 

bv    evidence    independent  of    the    account.  369;  4  Jur.  102. 

Campbell  v.  Campbell,  4  Halst.  Ch.  (N.  J.)  5  Barrett  v.  Buck,  2  Hare,  520;  Meinertz- 

743.  hagen  v.  Davis,  10  Sim.  289. 

950 


GENERAL  NATURE  OF  DECREES    AND  ORDERS.  *993 

An  order  of  this  kind,  obtained  in  an  administration  suit,  does  not 
contain  a  direction  for  the  payment  of  the  debts  of  the  testator ;  and 
therefore  has  not  the  same  effect  as  a  decree,  in  entitling  the  executors 
to  restrain  a  creditor  suing  tliem  at  Law.®  But  the  cause  may  be 
brought  on  for  hearing,  and  a  decree  obtained,  before  the  Chief  Clerk's 
certificate  is  made  ;  or  a  direction  maj^  be  inserted  in  the  order,  exclud- 
ing the  creditors  who  do  not  come  in  from  the  benefit  of  the  order  ;  and 
then,  payment  of  the  debts  may  be  at  once  directed  by  the  decree.'' 

A  decree  for  account  gives  an  interest  in  the  suit  for  many  purposes 
to  a  defendant ;  and  an  order  for  preliminary  accounts  has  so  far 
the  same  effect  as  that,  upon  the  death  of  a  sole  plaintiff,  *  a     *993 
defendant  has  been  allowed  to  file  a  supplemental  bill  to  have 
the  benefit  of  the  inquiries.^ 

The  power  to  obtain  an  order  directing  preliminary  inquiries  on 
motion  is  not,  however,  now  of  much  practical  importance ;  the 
present  practice  of  the  Court  enabling  the  cause  to  be  brought  to  a 
hearing  on  motion  for  a  decree,-  or  on  repUcation  filed, ^  much  more 
expeditiously  and  economically  than  formerly.* 

In  like  manner,  in  foreclosure  suits,  the  defendant  ha\dng  the  right 
to  redeem,  and  admitting  the  plaintiff's  title,  maj'  obtain,  upon  motion, 
such  order  as  would  be  made  at  the  hearing.^  This  course  is  now, 
however,  for  similar  reasons,  seldom  adopted. 

It  is  to  be  observed,  that  the  reser\'ation  of  further  consideration  is 
not  confined  to  the  first  decree,  but  will  be  repeated  in  ever}'  decree  in 
which  it  may  be  necessary  to  direct  an  inquiry.®  It  is  also  to  be  ob- 
sen'cd  that,  after  such  a  reservation,  the  Court  will  not  interfere  upon 
the  matter  reserved  in  a  summary-  way,  but  will  require  the  cause  to  be 
set  down  for  hearing. '^ 

When  a  decree  does  not  adjourn  the  consideration  of  the  cause, 
it  is  said  to  be  a  "final  decree;"  and,  when  duly  signed  and  en- 
rolled, may  be  pleaded  in  bar  to  an}-  new  bill  for  the  same  matter.* 

0  Teapue  v.  Richards,  11  Sim.  46.  hearing  is  not  usually  tenued,  in  the  books, 
"!  Trotter  v.  Walmesley,  7  Beav.  264.  "a  decree,"  but  merely  "an  order  of  dismis- 

1  Upjolm  V.  Upjohn,  4  Beav.  240.  sion; "'  but,  to  prevent  confusion,  it  is  thought 

2  15  &  16  Vic.  c.  86,  §  15;  ante,  p.  819  best  to  designate  it  as  "n  decree,'''  to  distin- 
ct seo.  gnish  it  from  "an  order  to  dismiss "  made 

8  Ante,  p.  828  et  seq.  upon  motion. 

4  i<ec  Seton,  7.  [A  decree  which  disposes  of  a  cause,  with- 

5  7  Geo.  II.  c.  20,  §  2;  Seton,  389;  see  out  reserving  any  thing  for  further  considi'r- 
.Tohnson  v.  Everett,  9  Paige,  O-'JO ;  Kane  v.  ation,  is,  of  course,  final.  Mills  v.  Iloag,  7 
Whittick.  8  Wend.  219.  For  orders  made  Paige,  18];  Cook  v.  Bay.  4  How.  (Miss.) 
under  tliis  Act,  see  Piggin  v.  Cheetham,  6  485;  Britton  v.  Johnson,  C.  W.  Dud.  24; 
ilur.  819:  2  Hare.  80,  and  cases  there  cited  in  Tennent  v.  Palton,  6  Leigh,  196;  Talbot  v. 
note;  Reeves  v.  (llastonbury  Canal  Company,  Todd,  7  J.  .J.  JIarsh.  4.56;  Johnson  v.  Everett, 
14  Sim.  ?M.  [Bourton  v.  Williams,  L.  R.  9  Paige,  636;  Crittenden,  fa; /;aWe,  5  English, 
9  Eq.  297.]  In  Taylor  v.  Coates,  3  Hare,  333;  see  per  Sutherland  J.  in  Kane  v.  Whit- 
263,  the  order  was"  refused.  For  form  of  man,  8  Wend.  224;  Harney  v.  Branson,  1 
notice  of  motion,  see  Vol.  III.  Leigh,    108;    Longfellow    v.    Longfellow,    1 

6  Seton,  57;  Ord.  XXI.  10.  Clarke,  344;    Hey  r.  Schoolcy,  7  Ohio,  48; 

7  Cooke  V.  Gwyn,  3  Atk.  689;  [Ruckman  Brewer  )>.  State  of  Connecticut,  9  Ohio,  117; 
r.  Decker,  1  Stew.  Eq.  7:]  see  ^^osi,  Chap.  Newark  Plank  Road  (;(>.?.■.  Elmer,  1  Stockt. 
XXXj  Further  Consuleratwn.  754,  787;  Webster  r.  Hitchcock.  11  Mich.  50. 

8  The  order  for  dismissirg  a  bill  at  the  [So,  if  it  decides  the  rights  of  the  parties  ou 
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*994:     *  Of  tins  nature  is  a  decree  dismissing  tlic  plaintiff's  bill :  which 

as  we  have  seen  before,^  may  be  pleaded  in  bar  to  a  new  suit,"'^ 

unless  accompanied  with  a  direction  that  the  dismissal  is  to  be  without 

prejudice  to  the  plaintiff's  right  to  file  another  bill.^     Directions  of  this 


the  merits,  althoup;h  it  make  a  reference  to 
ascertain  tlie  amount  due  from  one  part}'  to 
the  otlier  on  the  basis  of  tlie  adjudication, 
reserving  nothing  except  to  determine  that 
the  report  is  strictly  in  conformity  with  the 
decree.  Jones  v.  Wilson,  54  Ala.  50  ;  Quack- 
enbush  v.  Leonard,  10  Paige,  131.  See  Story 
V.  Hawkins,  8  Dana,  14 ;  Michoud  v.  Girod, 
4  How.  503;  Forgay  v.  Conrad,  6  How.  203. 
And  such  is  a  decree,  and  this  too  both  as  to 
an  original  and  cross-bill,  that  the  equity  of 
the  case  is  with  the  complainant  in  the  orig- 
inal bill,  although  leave  is  given  to  either  party 
to  apply,  at  the  foot  of  the  decree,  for  such 
further  order  as  may  be  necessary  to  the  due 
execution  of  the  same,  or  as  may  be  required 
in  relation  to  anj^  matter  not  tinallV  determined 
by  it.  French  v.  Shoemaker,  12  Wall.  98. 
And  see  Wyatt  v.  Garlington,  56  Ala.  576. 
A  decree  is  final  which  directs  land  to  be  con- 
veyed and  appoints  a  commissioner  to  convey 
it.  Larue  v.  Larue,  2  Litt.  261 ;  Mackey  v. 
Bell,  2  Munf.  154.  So  is  a  decree  directing 
a  conveyance  upon  the  tender  of  a  spcciiic 
Slim  of  money.  Travis  v.  Waters,  1  Johns. 
Ch.  85;  Taylor  v.  Read,  4  Paige,  561.  So  is 
a  decree  of  foreclosure  by  sale  ordered.  Whit- 
ing V.  Bank  of  U.  S.,  13  Pet.  15;  Bronson  v. 
Railroad  Co.,  2  Black,  524;  Hey  v.  Schooley, 
7  Ohio,  48  ;  Graham  v.  Hardin,"  4  Dana,  559. 
Or  ascertaining  the  amount  due,  directing  a 
sale,  and  disposing  of  the  costs.  Field  v. 
Ross,  1  Mon.  137;  Craig  v.  Steamer  Hartford, 
1  McAU.  91.  So  is  a  decree  for  a  specific 
sum  of  money  and  the  partition  of  land,  ap- 
pointing commissioners  to  make  partition  and 
report.  Talbot  v.  Todd,  7  J.  J.  Marsh.  459. 
So  is  a  decretal  order  upon  which  an  execu- 
tion may  be  taken  out.  Haskell  v.  Raoul,  1 
McCord'Ch.  .32. 

Strictly  speaking,  every  decree  settling 
rights  upon  a  heai'ing  on  the  merits  of  the 
original  cause,  or  upon  the  equity  reserved, 
is  pro  tanto  a  final  decree.  But  where  an 
appeal  is  only  allowed  by  statute  from  a  final 
decree,  the  Courts  have  not  agreed  as  to  what 
decree  shall  be  considered  final  within  the 
meaning  of  the  statute.  The  Supreme  Court 
of  the  tjnited  States,  under  such  a  statute, 
has  reached  the  conclusion  that  if  the  decree 
decides  the  rights  of  property,  and  orders  it 
to  be  delivered  up  or  sold,  or  adjudges  a  sum 
of  money  to  be  paid,  and  the  party  is  entitled 
to  have  such  decree  carried  into  immediate 
execution,  it  is  a  final  decree,  under  the  Act  of 
Congress,  from  which  an  appeal  lies,  although 
there  is  a  reference  for  an  accoimt  between  the 
parties  upon  the  basis  of  the  decree,  and  the 
cause  is  retained  for  the  purpose  of  adjudicat- 
ing these  accounts.  Forgay  v.  Conrad,  6  How. 
203.  Alabama,  and  other  States,  have  come 
to  the  same  conclusion.  Jones  v.  Wilson,  54 
Ala.  50,  and  cases  supra.  On  the  other  hand, 
the  Courts  of  Tennessee,  and  some  other 
States,  have  held,  under  a  similar  statute. 


that  the  decree  is  not  final  so  as  to  authorize 
an  appeal  as  of  right  until  the  account  ordered 
has  been  taken,  or  the  sale  made,  and  con- 
firmed. Meek  v.  Mathis,  1  Heisk.534;  Delap 
V.  Hunter,  1  Sneed,  101 ;  Woodside  v.  Wood- 
side,  21  111.  207;  Garrard  v.  Webb,  4  I'ortei-, 
73;  Wiggle  v.  Owen,  43  Miss.  158.  Th? 
Code  of  Tenn.,  §  3157,  authorizes  the  lower 
Court,  in  its  discretion,  to  allow  an  appeal 
from  a  decree  determining  principles  and 
ordering  an  account,  sale,  or  partition,  if 
prayed.  It  also  provides  for  the  superseding 
hy  the  Supreme  Court  of  any  interlocutory 
order  or  decree,  or  execution  issued  thereon. 
Code,  §  3933;  see  Park  v.  Meek,  1  Lea,  78; 
Baird  v.  Turnpike  Co.,  1  Lea,  395.] 

When  a  decree  is  made  as  to  one  of  several 
defendants,  whose  interests  are  not  at  all  con- 
nected with  each  other,  with  a  direction  for 
the  payment  of  costs  as  to  that  defendant, 
such  decree  is  final  as  to  him,  although  the 
cause  may  still  be  pending  in  Court  as  to 
others.  Royal  v.  Johnson,  1  Rand.  421;  [Har- 
rison V.  Farnsworth,  1  Heisk.  751;  Rhodes 
V.  Williams,  12  Nev.  20;]  see  M'Coun  v. 
Delany,  2  Bibb,  441.  A  decree  upon  a  bill 
of  interpleader,  that  a  bill  is  properly  filed, 
is  a  final  decree.  Atkinson  v.  IManks,  1 
Cowen,  691;  [State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  100].  Decrees  are  final,  after  the 
end  of  the  term  at  which  they  are  rendered, 
unless  specially  entered  otherwise;  and  they 
are  final  after  entered  up  as  final  on  some 
day  before  the  end  of  the  term,  with  a  view 
to  other  proceeding  upon  them  as  to  final 
decrees.  Jenkins  v.  Eldredge,  1  Wood.  & 
M.  61. 

1  Ante,  pp.  659,  878. 

2  Foote  V.  Gibbs,  1  Gra)',  412;  Bigelow  v. 
Winsor,  1  Gray,  299,'  Gove  v.  Lyford,  44 
N.  H.  527.  As^  to  the  effect  of  a  dismissal, 
without  prejudice,  see  Nevitt  v.  Bacon,  32 
Miss.  212;  Lang  v.  Waring,  25  Ala.  625. 

3  A  decree  dismissing  a  bill  upon  its  mer- 
its, is  conclusive  until  reversed,  and  is  a  good 
plea  in  bar  to  a  second  bill  for  relief  on  the 
same  subject-matter.  Bigelow  v.  Winsor,  1 
Gray,  299;  Foote  v.  Gibbs,  1  Gray,  412; 
Durant  v.  Essex  Company,  8  Allen,  103; 
Mickles  v.  Thayer,  U  Allen,  121,  122; 
Holmes  v.  Remseii,  7  John.  Ch.  286;  Hall  v. 
Dodge,  .38  N.  H.  3.50,  351:  Savles  v.  Tibbitts, 
5  R.  I.  79;  Pugh  v.  Holt,"  27  Miss.  461; 
Neafie  v.  Neafie,  7  John.  Ch.  1;  Perine  v. 
Dunn,  4  John.  Ch.  140;  Estep  v.  Watkins,  1 
Bland,  486;  Curts  v.  Bardstown,  6  J.  J. 
Marsh.  536;  Low  v.  Mussev.  41  Vt.  393; 
[Knight  ».  Atkisson,  2  Tenn."Ch.  384]. 

A  decree  of  the  Supreme  Court  of  the 
United  States  affirming  with  costs  a  decree 
of  the  Circuit  I'ourt  for  the  District  of  Massa- 
chusetts by  which  a  bill  in  Equity  had  been 
dismissed  after  a  hearing,  was  held,  in  Dur- 
ant V.  Essex  Company,  8  Allen,  103,  to  be  a 
bar  to  a  subsequent  suit  in  Equity  in  the 
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sort  are  inserted,  where  the  dismissal  is  occasioned  by  sUp  or  mistake 
in  the  pleadings  or  in  the  proof.  Thus,  formerh%  where  a  bill  was  dis- 
missed for  want  of  parties,  it  was  expressed  to  be  without  prejudice  ;^ 
and  so,  where  a  bill  was  dismissed,  in  consequence  of  facts  not  having 
been  properh'  put  in  issue  ;  ^  or  of  the  agreement,  for  the  specific 
performance  of  which  *  the  bill  was  filed,  turning  out,  upon  the  *99.') 
evidence,  to  be  ditferent  from  that  actually  proved.^ 

It  is  to  be  observed  that,  although  a  decree  of  dismissal  of  a  bill,  for 
the  specific  performance  of  an  agreement,  or  for  the  interference  of  the 
Court  in  aid  of  legal  rights,  does  not  carry  with  it  an  implied  injunction 
against  a  subsequent  proceeding  at  Law,  it  is  the  practice  of  the  Court 
to  insert  in  the  decree  of  dismissal  of  such  a  bill,  that  it  shall  be  with- 
out prejudice  to  a  subsequent  proceeding  at  Law ;  ^  but  whether  it  is 
introduced  or  not,  the  plaintiff,  after  a  bill  for  a  specific  performance 
has  been  dismissed  at  the  hearing,  is  still  considered  by  the  Court  of 
Equity,  as  at  liberty  to  bring  his  action  at  Law,  upon  the  contract,'* 
unless  the  Court  thinks  proper  specifically  to  restrain  him,  by  injunction 
from  so  doing.*  The  most  usual  course  of  preventing  a  plaintiff  from 
proceeding  at  Law,  after  a  dismissal  in  a  case  of  this  nature,  is  to  dis- 
miss the  bill  without  costs  :  on  the  plaintiff's  undertaking  not  to  bring 
an  action  ;  this,  however,  is  only  by  way  of  compromise.^ 

In  general,  where  a  bill  is  ordered  to  be  dismissed  upon  a  contingent 


State  Court  of  Massachusetts  for  the  same 
cause,  between  the  same  parties,  although  it 
appeared  bj'  the  record  of  the  Supreme  Court, 
that  such  decree  was  passed  by  a  divided 
Court. 

If  a  bill  in  Equity  to  redeem  land  from  a 
mortgage,  and  requiring  an  answer  under 
oath,  has  been  dismissed,  upon  motion  of  the 
plaintiff,  and  without  tlie  knowledge  of  the 
defendant,  after  the  filing  of  the  answer,  and 
after  the  expiration  of  the  time  when,  by  the 
rules  of  the  Court,  the  plaintiff  was  entitled 
to  lile  a  replication  and  take  testimony,  the 
decree  for  the  defendant  is  conclusively  pre- 
sumed to  be  upon  the  merits,  and  is  a  bar  to 
a  subsequent  bill  for  the  same  cause,  brought 
by  the  same  plaintiff,  or  by  one  who  acquired 
his  t\t\e  2)e7irknte  Ike.  Borrowscale  i'.  Tuttle, 
5  Allen,  377;  Foote  v.  Gibbs,  1  Gray,  413. 

But  where  a  cause  was  set  down  for  a 
hearing  on  the  bill  and  answer,  and  the  bill 
was  dismissed  with  costs,  because  no  person 
appeared  for  the  plaintiff,  and  the  decree  was 
enrolled,  the  decree  was  held  no  bar  to  an- 
other suit  for  the  same  matter.  Kosse  v. 
Rust,  4  John.  Ch.  300;  an^f,  81 1,812.  Other- 
wise, where  there  was  a  replication  filed  and 
an  order  closing  the  proofs.  Osbury  v.  La- 
farge,  2  Comst.  113. 

■*  Seton,  1114,1115,113.5.  Now,  however, 
a  bill  is  seldom  dismissed  for  want  of  parties; 
but  see  Williams  v.  Page,  28  Heav.  148. 

fi  M'Neill  V.  Cahill,  2  liligh,  228. 

1  Woollam  V.  Hearn,  7  Ves.  211,  222; 
Lyndsay  v.  Lynch,  2  Sch.  &  Lef.  1,  12; 
Stevens  v.  Guj)*pv,  3  Rush.  171,  185;  but  see 
Corporation  of  Itochester  v.  Lee,  1  M'N.  & 


G.  467,  470,  as  to  the  value  of  such  reservations 
in  a  decree.  But  where  the  decision  of  the 
Court  that  had  examined  a  bill  in  Equity, 
with  the  pleadings  and  evidence,  is  entered 
on  the  docket,  "dismissed,"  without  other 
words  of  qualification,  such  entry  is  conclu- 
sive of  the  merits  of  the  case,  and  a  final 
determination  of  the  controversy  between 
the  parties,  both  in  Equity  and  at  Law;  and 
a  motion  to  amend  the  record  by  adding  the 
words  "without  prejudice,"  will  be  denied. 
Gove  V.  Lvford,  44  N.  H.  525;  see  Foote  v. 
Gibbs,  1  Grav,  412;  Bigelow  v.  Winsor,  1 
Grav,  301;  Borrowscale  v.  Tuttle,  5  Allen, 
377." 

2  Mortlock  V.  Buller,  10  Ves.  292,  319; 
M'Namara  v.  Arthur,  2  Ball  &  B.  349  ; 
Wedgwood  V.  Adams,  8  Beav.  103,  105  ; 
Wvcombe  Railway  Co.  v.  Donnington  Hos- 
pital, L.  R.  1  Ch.'Ap.  268,  275;  12  .Jur.  N. 
S.  347,  349,  L.  J.L;  iiobson  v.  Whitting- 
ham,  L  R.  1  Ch.  Ap.  442;  12  Jur.  N.  S.  40, 
L.  JJ.;  [Avery  r.  Griffin,  L.  R.  6  Eq.  606: 
Scott  V.  Rayment,  L.  R.  7  Eq.  112].  A  de- 
cree dismiss'ing  a  bill  for  specific  performancr 
of  a  ])arol  contract  for  land,  is  not  a  bar 
against  the  demand  of  the  plaintiff  for  monev 
he  bad  advanced  on  the  contract.  Webb  r. 
Webb,  6  Monroe,  165. 

So  a  decree  of  dismissal,  on  a  bill  to  fore- 
close a  mortgage,  is  no  bar  to  a  subsequent 
suit  on  the  note  which  it  was  given  to  secure. 
Longworth  v.  Klagg,  10  Ohio,  300. 

ii  See  Park  v.  Johnson,  4  Allen.  261. 

4  [Mortlock  V.  Buller,  10  Ves.  292.] 

6  Mortlock  V.  Buller,  and  M'Namara  v. 
Arthur,  ul/i  sup. 
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event,  the  established  rule  is  that  such  orders  are  not  conclusive,  unlesa 
the  words  "  without  further  order  "  are  annexed  to  the  order  ;  and  that, 
where  such  woixls  are  omitted,  the  defendant  must  apply  for  and  obtain 
an  absolute  order  of  dismissal.  In  this  respect,  however,  the  rule  acted 
upon,  where  an  order  is  made  for  a  cause  to  stand  over  for  a  limited  time, 
with  libert}'  to  the  plaintiff  to  add  parties,  and,  in  default  thereof,  that 
the  bill  stand  dismissed  with  costs,  is  different ;  for  it  seems  that,  in  such 
cases,  the  bill  is  actually  out  of  Court,  without  further  order;  because 
the  defendant  has  it  not  in  his  power  to  set  it  down  again  in  a  fit  state  to 

be  heard,  inasmuch  as  he  is  not  the  person  to  add  the  parties.® 
*99G  *  Although  the  general  rule  of  the  Court  is,  to  make  a  com- 
plete decree  upon  all  the  points  connected  with  the  case,  it  fre- 
quently happens  that  the  parties  are  so  circumstanced,  that  a  decision 
upon  all  the  points  connected  with  their  interests  cannot  be  pronounced 
till  a  future  period.  Thus,  for  example,  the  interest  of  a  fund  may 
belong  to  a  person  for  life,  and,  after  his  death,  the  fund  may  be  dis- 
tributable amongst  a  particular  class  of  individuals  :  now,  although  the 
persons  who  form  that  class,  as  well  as  the  tenant  for  life,  are  in  general 
before  the  Court  at  the  time  when  the  decree  is  pronounced,  the  Court 
will  not,  at  that  time,  take  upon  itself  to  declare  their  interests  in  the 
fund ;  because  it  is  a  general  rule  not  to  declare  rights  which  are  not 
immediately  to  be  acted  upon,  lest  events  should  occur,  before  the  time 
of  acting  upon  them,  which  may  create  an  alteration  in  those  rights. 
All  that  the  Court,  therefore,  usually  does,  under  such  circumstances, 
is  to  decree  the  interest  of  the  fund  to  be  paid  to  the  person  entitled  to 
the  dividends  during  his  life,  and  to  declare  that,  upon  his  death,  the 
parties  interested  in  the  fund  are  to  be  at  liberty  to  apply  to  the  Court 
as  they  may  be  advised.^  The  same  sort  of  liberty  is  also  given  in  any 
other  case  in  which  it  may  seem  requisite  ;  and  the  effect  of  it  is  not  to 
alter  the  final  nature  of  the  decree.  A  decree,  with  such  a  liberty  re- 
served, is  still  a  final  decree  ;  and,  when  signed  and  enrolled,  may  be 
pleaded  in  bar  to  another  suit  for  the  same  matter.  The  effect  of  the 
reservation  is  to  permit  persons  having  an  interest  under  it  to  apply  to 
the  Court  touching  such  interest,  in  a  summary  way,  without  the  neces- 
sity of  again  setting  the  cause  down.^  It  may  be  remarked,  that  appli- 
cations, under  such  a  reservation  in  a  decree  as  that  last  mentioned,  may 
be  made  either  by  motion  or  petition,  or,  in  many  cases,  b}'  summons  in 
Chambers  ;  except  that,  in  cases  where  the  object  is  to  have  mo  ley  paid 
out  of  Court,  the  application  should  be  by  petition,  or  summons.^ 

6  Stevens    v.  Praerl,    2    Cox,    374,   376;  to  which  there  is  no  express  direction  given 

Seton,  9'.)8;  see  also  ib.  1270.     As  to  enlarg-  by  the  decree.     Kendall  v.  Marsters,  2  De 

ing  the  time,  see  Farina  v.  Silverlock,  1  De  G.,  F.  &  J.  200. 

G.  &  J.  4:i4;  Arnold  v.  Thompson,  11  W.  R.  3  fiee  post,  Chap.  XLI.,  Payment  out  of 

52   V.  C  W.  Court.     Where  the  amount  is  small,  liberty 

'i  See  post,  Chap.  XLI.,  Payment  out  of  to  apply  at  Chambers  in  respect  thereof  is 

Court.  sometimes  expressly  given  by  the  decree  or 

2  See  Seton,  56.    The  reservation  of  lib-  order  ;    see   Winkworth    v.   Winkworth,   32 

erty  to  apply,  does  not  extend  to  an  applica-  Beav.  233;  9  Jur.  N.  S.  61. 
tion  by  the  plaintiff  to  bf  j  "lowed  costs,  as 
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There  are  some  eases  of  decrees  which,  although  they  are  final  in 
their  nature,  require  the  confirmation  of  a  further  order  of  the  Court, 
before  they  can  be  acted  upou.^  Of  this  nature  are  decrees 
*  in  suits  against  infants,  in  which  a  day  is  given  to  the  infant  to  *9!)7 
show  cause  against  it,  aft^^r  he  attains  twentj^-one  ;  ^  and  decrees 
where  the  bill  is  ordered  to  be  taken  pro  confesso  are  also,  sometimes, 
of  the  same  description.^ 

The  most  ordinary  ease,  in  which  a  further  order  is  necessary  to  com- 
plete the  decree,  is  that  of  a  decree  for  a  foreclosure.  Decrees  of  this 
nature,  after  directing  an  account  to  be  taken  of  the  principal  and  in- 
terest due  to  the  plaintiff  upon  the  mortgage,  and  the  taxation  of  his 
costs,  direct  that,  upon  the  defendant's  paying  to  the  plaintifl!"  what 
shall  be  certified  to  be  due  to  him  for  principal,  interest,  and  costs, 
within  six  calendar  months  *  after  the  date  of  the  Chief  Clerk's  certifi- 


<  In  the  United  States  Chancery  Courts 
where  the  right  to  appeal  is  limited  to  final 
decrees,  [if  the  decree  decides  the  rights  to 
property  and  orders  it  to  be  delivered  up  or 
sold,  or  adjudges  a  sum  of  money  to  be  paid, 
and  the  party  is  entitled  to  have  such  decree 
carried  into  immediate  execution,  it  is  a  final 
decree,  under  the  act  of  Congress,  from 
which  an  appeal  lies,  although  there  is  a 
reference  for  an  account  between  the  parties 
upon  the  basis  of  the  decree,  and  the  cause 
is  retained  for  the  purpose  of  adjudicating 
these  accounts.]  Forgav  v.  Conrad,  6  How. 
U.  S.  20-3.  Thus,  in  the  case  of  Whiting  v. 
Bank  of  U.  S.  13  Peters,  1.5,  it  was  held,  that 
a  decree  of  foreclosure  and  sale  of  mortgaged 
premises  was  a  final  decree,  and  the  defend- 
ant entitled  to  his  appeal  without  waiting  for 
the  return  and  confirmation  of  the  sale  by  a 
decretal  order.  And  this  decision  is  placed 
by  the  Courts  upon  the  ground,  that,  the  de- 
cree of  foreclosure  and  sale  was  final  upon 
the  merits,  and  the  ulterior  proceedings  but  a 
mode  of  executing  the  original  decree.  The 
same  rule  of  construction  was  acted  on  in 
Michoud  V.  Girod,  4  How.  U.  S.  503. 

1  Ante,  p.  1G5  ;  Seton,  685  ;  Dow  v.  Jewell, 
21  N.  H.  470;  Anderson  v.  Irvine,-  11  B. 
Mon.  341.  If  the  infant  shows  no  cause 
within  the  specified  time  the  decree  is  made 
absolute  against  him.  1  Newl.  Ch.  Pr.  501; 
Gilb.  For.  Rom.  100;  Harris  v.  Youman,  1 
Hoff.  Ch.  178;  Brown  v.  Armistead,  6  Hand. 
594;  Jackson  v.  Turner,  5  Leigh,  119;  Coll- 
ard  V.  Groom,  2  J.  J.  Marsh.  502;  see  Wil- 
kinson V.  Oliver,  4  Hen.  &  M.  150;  Braxton 
».  Lee,  ib.  376;  Ewing  v.  Armstrong,  4  J.  J. 
Marsh.  68;  Funk  v.  M'Keoun,  lb.  108:  .Jame- 
son «.  .Moselcv,  4  Monroe, 417;  Mills  r.  Dennis, 
3  John.  Ch.  307;  Pope  v.  Ix-master,  5  FJtt.  77; 
Beelerv.  Bullitt,  4  Bibb,  11;  (Jiaze  v.  Dray- 
ton, 1  Desaus.  109;  Wilkinson  v.  Wilkinson, 
1  Desaus.  201;  Cole  y.  Miller,  32  Miss.  89. 
Under  Missouri  practice,  it  is  not  error,  that 
a  decree  against  infants,  gives  no  day  for 
them  to  show  cause  afler  they  become  of 
age.  Hendricks  v.  McLean,  18  Mis.  32; 
Heath  v.  Ashley,  15  Missou.  .393.  As  to 
Texas,   see  Cannon   v.   Ilempiiill,   7  Texas, 


184.  Under  the  statute,  in  Alabama,  fixing 
a  time  within  which  minors  can  impeach  a 
decree  rendered  against  them,  it  is  no  error 
that  a  time  is  not  fixed  in  the  decree  for  that 
purpose.  Cato  v.  Easley,  2  Stew.  214.  But 
aside  from  the  statutes,  a  decree  against  in- 
fants must  reserve  their  right  to  show  cause 
against  it  after  they  are  of  age,  or  it  will  be 
erroneous.  Harlan  v.  Barnes,  5  Dana,  223; 
Lee  V.  Braxton,  5  Call,  459 ;  but  see  Pickett 
V.  Chilton,  5  Munf.  407.  An  infant  plaintiff 
is  as  much  bound  by  a  decree  as  a  person  of 
full  age.  Gregory  v.  Molesworth,  3  Atk. 
626;  Williamson  v.  Johnson,  4  Monroe,  255; 
Jameson  v.  Moseley,  ih.  416;  .Jackson  v.  Tur- 
ner, 5  Leigh,  119;  Bank  of  U.  States  ?;. 
Ritchie,  8  Peters,  128.  A  decree  against  a 
feme  covert  is  good  until  it  is  reversed, 
■pillsbury  v.  Dugan,  9  Ohio,  117;  [ante,  180, 
113,  n.  .5].  In  general,  a  restiii  que  t.rnst  is 
not  bound  by  a  decree  rendered  against  his 
trustees,  in  a  suit  to  which  the  cestui  que  ti-ust 
was  not  a  party.  Collins  v.  Lofftus,  10  Leigh, 
5.  No  decree  can  be  made  against  one  on 
whom  process  has  not  been  served,  unless  he 
has  entered  an  appearance.  Rvan  v.  Blount, 
Dev.  Eq.  382. 

2  See  n7ite,  pp.  518,  526;  Ord.  XXII.  15; 
Seton,  1128. 

3  The  defendant  is  entitled  to  six  calendar 
months;  but  if  the  word  "calendar"  is  not 
used  in  the  order,  the  time  should  be  com- 
puted by  lunar  months.  (Jrd.  XXXVII.  10. 
[And  see,  for  the  proper  course  of  proceeding 
where  there  are  puisne  mortgagees,  Fall 
V.  Brown,  2  Bro.  C.  0.  278;  Whitbread  v. 
Lyall,  8  De  G.,  M.  &  G.  383.  A  second 
mortgagee,  made  a  party  to  the  foreclosure  of 
tiie  first  mortgage,  who  ]>ays  under  the  de- 
cree upon  the  failure  of  the  mortgagor,  be- 
comes subrogat('<l  to  the  rights  of  the  first 
mortgagee,  although  at  the  time  of  such  pay- 
ment a  ])etition  was  pending  to  foreclose  tlie 
second  mortgage.  Wood  v.  Hubbard,  50  Vt. 
82.  And  see,  as  to  lieu  of  junior  mortgagee 
upon  surplus  niou'-vs  after  a  sale  under  the 
senior  lieu.  Hart  i?.  Win^art.  83  III.  282. 
See  also  Morse  v.  Smilh,  83  HI.  396;  Tultle 
0.  Duwey,  44  Iowa,  452. J 
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cate,  at  such  time  and  place  as  shall  be  thereby  appointed,  the 
*  J96  plaintiff  shall  reconvey  the  mortgaged  *  premises,  and  deliver  up 
upon  oath  all  deeds  and  writings  in  his  custody  or  power  relat- 
ing thereto,  to  the  defendant,  or  to  whom  he  shall  appoint :  but  that,  in 
default  of  the  defendant's  pa3'ing  to  the  plaintiff  the  principal,  interest, 
and  costs  by  the  time  aforesaid,  the  defendant  shall,  fi-om  thenceforth, 
stand  absolutely  debarred  and  foreclosed  of  and  from  all  equit}''  of 
redemption  of,  in,  and  to  the  mortgaged  premises. ■^ 

The  plaintiff  must,  unless  the  time  has  been  enlarged,  attend  either 
personally,  or  by  his  attorney  duly  authorized  by  power  of  attorney,^  at 
the  time  and  place  appointed,  to  receive  the  mone}^  found  due  to  him ;  ^ 
an(i  if,  upon  that  occasion,  the  defendant  does  not  attend  to  pay  the 
money,  the  plaintiff's  right  to  the  estate  will  become  absolute.  He 
must,  however,  in  order  to  complete  his  title,  procure  a  final  order  con- 
firming it ;  otherwise,  the  decree  of  foreclosure  will  not  be  pleadable.* 
This  final  order  is  obtained  on  motion  of  course,  supported  by  an  affi- 
davit of  the  plaintiff,  or  his  attorney,  of  due  attendance  at  the  ap- 
pointed place,  and  of  non-payment  by  the  defendant  of  the  amount 
certified  to  be  due.®  Where  the  plaintiff  does  not  attend  personally,  he 
must,  nevertheless,  make  an  affidavit  of  non-payment.^  If  one  of 
several  mortgagees,  to  whom  the  amount  is  due  on  a  joint  account, 
die  after  the  decree,  and  before  the  time  appointed  for  payment,  a 
new  time  for  payment  must  be  fixed,  before  the  final  order  can  be 
obtained.'^ 

In  the  case  also  of  a  suit  for  the  redemption  of  a  mortgage,  a 
final  order  is  necessary.  The  decree,  in  such  a  suit,  usually  directs 
the  plaintiff  to  pay  the  balance  certified  due  from  him  within  six 
months  after  the  certificate :  in  default  of  which,  the  plaintiff's  bill 
against  the  defendant  is  from  thenceforth  to  stand  dismissed  out  of 

1  Seton,  3G4.  No.  1.  A  decree  in  Chan-  Stourton,  11  Jur.  N.  S.  278;  13  W.  R.  489. 
eery,  that    "defendant's  equity  of   redemp-      V.  i'.  K. 

t ion  be  for  ever  barred,"  will  be  considered  *  Seton,    393:   Ford  v.  Wastell,   2   Phil. 

as  a  formal  decree  of  foreclosure.     Hunt  v.  591;  12  Jur.  404;  see  Whiting  v.  Bank  of 

Lewin,  4  Stew.  &  P.  138.     A  decree  of  strict  U.  S.,  13  Peters  U.  S.  6.    A  release  of  the 

foreclosure,  which  does  not  find  the  amount  equity  of  redemption,  after  decree,  is  equiva- 

due,  which  allows  no  time  for  the  payment  lent  to  a  final  order.     Reynoldson  v.  Perkins, 

of  the  debt  and  the  redemption  of  the  estate,  Amb.  5G4. 

and  which  is  final  and  conclusive  in  the  first  ^  por  form  of  final  order,  see  Seton,  393; 

instance,  cannot,  in  the  absence  of  some  spe-  and  for  forms  of  motion  paper  and  aflidavit, 

cial  law  authorizing  it,  be  sustained.     Clark  see  Vol.  III. 

V.  Reyburn,  8  Wallace  U.  S.  318;  see  Perine  6  Seton,  393;  see  also  Anon.,  1  Col.  273, 

V.  Dunn,  4  John.  Ch.  140;  Johnson  v.  Don-  where  the   decree   was    made    absolute,    al- 

nell,  15  111.  97 ;  [Paute  v.  Bethel,  9  Heisk.  though  the  mortgagee  had  not  attended  dur- 

6G6].     The  Court  has  now  power,  where  it  ing  the  whole  of  the  appointed  time.     For 

thinks  fit,  to  decree  a  sale,  instead  of  a  fore-  form  of  affidavit  of  non-payment,  see  Vol. 

closure.     15  &  16  Vic.  c.  86,   §  48;  Seton,  III. 

365,   369;  and  see  post,  Chap.  XXIX.,  Pro-  "^  Blackburn    v.    Caine,    22    Beav.    614; 

ceedirxjs  in  Chambers.  Kingsford  v.  Poile,  8  W.  R.  110,  M.  R.     As 

2  For  form  of  power,  see  Vol.  HI.  to  proceedings  under  decrees  and  orders  in 
8  The  defendant  may  require  the  plaintiff  foreclosure   suits,    see  post,    Chap.    XXIX., 

to  produce  an  affidavit  of  documents,  when  Proceedings    in    Chambers.      [Lechmere    v. 

he  attends  to  receive  the  money;  but  he  must  Camp,  31  Beav.  578;  Marshall  v.  Hills,  W. 

give  the  plaintiff  notice  of  such  requisition,  N.  (1869)  35;  London  Monetary  Co.  ».  Brown, 

and  it  will  be  at  his  own  expense.     Weeks  v.  W.  R.  782.] 
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*  Court,  with  costs  ;  ^  and  the  final  order  is  obtained  on  motion     *999 
of  course,  supported  b}'  the  defendant's  affidavit  of  the  default.^ 

The  practice  of  directing  that,  upon  non-pa3Tnent  of  money  b}^  the 
plaintiff,  the  bill  shall  be  dismissed,  is  not  confined  to  bills  to  redeem 
mortgages.  Thus,  in  Lowther  v.  Andover^^  on  a  bill  filed  by  a  pur- 
chaser, for  the  specific  performance  of  an  agreement  for  the  sale  of  an 
estate,  it  was  ordered  that  a  time  and  place  for  the  pajanent  of  the 
principal  monej',  interest,  and  costs,  should  be  appointed ;  and  that,  in 
default  of  payment,  the  bill  should  stand  dismissed  with  costs.  In 
such  cases,  as  well  as  in  those  above  mentioned,  a  final  order  is  neces- 
sar}'.* 

In  cases  of  decrees  of  foreclosure,  the  Court  will,  upon  application, 
enlarge  the  time  for  paj'ment  of  the  money,  even  though  the  final  order 
has  been  enrolled.^  Formerly,  it  would  do  this  without  imposing  any 
terms  upon  the  defendant ;  ®  but  it  afterwards  became  the  practice  to 
do  it,  only  upon  the  defendant  consenting  to  a  reference  to  compute 
interest  upon  the  whole  sum  reported  due  for  the  principal,  interest, 
and  costs  ;  ^  and  the  order  will  still  be  made  in  this  form,  under  special 
circumstances.^  The  ordinary  terms,  however,  upon  which  the  Court 
enlarges  the  time  are  :  pa^'ment  of  the  sum  found  due  for  interest  and 
costs,  and  carrying  on  the  account  of  subsequent  interest  and  costs : 
the  defendant  being  ordered  to  pay  the  costs  of  the  application 
at  once.^  On  these  *  terms,  the  time  has  been  enlarged  for  *1000 
six  months,  and  again  for  three  months ;  -^   and  in  Edwards  v. 

1  See  decree  in  Seton,  461,  No.  1.     The  ardson,    21   Pick.   355  ;    Stewart    v.   Clark, 

decree  upon  a  bill  to  redeem  should  tix  the  11  Met.  384;  White  v.  Brown,  2  Cush.  412 

time  within  which  the  redemption  is  to  take  417. 

place;   and  should  direct  that  the  plaintiff's  2  geton,  467.     A  final  dismissal  of  a  bill 

bill  be  dismissed  with  costs  if  the  money  is  to   redeem   is   equivalent   to   a   foreclosure  ; 

not  paid  within  the  time  prescribed.     Waller  Cholmley  v.  Countess  of  Oxford,  2  Atk.  267; 

V.  Harris,  7  Paige,  168.     In  Adams  v.  Brown,  Bishop  of  Winchester  v.  Paine,  11  Ves.  199 ; 

7   Cush.  223,  Bigelow  J.  said:   "After  the  but  not  a  dismissal  for  want  of  prosecution, 

condition  of  a  mortgage  is  broken,  and  the  Hansard  v.  Hardy,  18  Ves.  460.     As  to  pro 

mortgagee   has   entered   for   breach    thereof,  ceedings  under  decrees  and  orders  in  suits  to 

the  legal  estate  of  the  mortgagor  is  deter-  redeeem,  see  post,  Chap.  XXIX.,  Proceerlinf/s 

mined,  and  has  become  vested  in  the  mort-  in  Chambers.     For  form  of  order  of  dismissal, 

gagee.     All  that  the  mortgagor  has  remaining  see  Seton,   466;   and  for  forms   of  motion 

is   an   equitable   estate;    that  is,  a  right   to  paper  and  affidavit,  see  Vol.  HI. 
redeem  the  premises,  on  paying  what  is  due  ^  1  Bro.  C.  C.  396. 

on  the  mortgage.     When,  therefore,  he  comes  ^  See  Gray  v.  Brignardello,  1  Wallace  U. 

into  a  Court  of  Equity  to  regain  his  legal  S.  627. 

title  and  possession,   he   must   pay  what  is  ^  pord  v.  Wastell,   2  Phil.  591;  12  Jur. 

actualh' due  on  the  mortgage  up  to  the  time  404;   Thornhill  v.  Manning,  1  Sim.  N.  S. 

of  redemption,  before  he  can  entitle  himself  451;  Seton,  391. 

to  be  restored  to  his  legal  rights."     "  The  6  Ismoord  v.  Claypool,  1  Cha.  Rep.  262. 

Statute  of  Massachusetts  requires  the  Court  T  l}ickham  v.  Cross,  2  Ves.  S.  471;  Belt's 

to  ascertain  what  sum  is  due  and  payable  at  Sup.  409. 

the  time  of  the  decree,  not  what  was  "due  and  «  Holford  v.  Yate,  1  K.  &  J.  677;  Bruere 

payable  when  the  Ijill  was  filed;  and  the  sum  v.  Wharton,  7  Sim.  483;  Whitfield  t;.  Roberts, 

so  ascertained  is  to  be  embraced  in  the  decree  7  Jur.  N.  S.  1268;  9  W.  R.  844,  M.  R. 
for  redemption."     If  the  decree  gives  a  time  »  Seton,  391;    ib.   390,   No.   1;    Finch  v. 

for  redemption  after  its  date,  and  the  mort-  Shaw,  20  I3eav.  555;  (^oombe  v.  Stewart,  12 

gagee  is  in  possession,  receiving  rents  and  Beav.  111.      For  forms  of  notice  of  motion 

profits  during  the  time  prescribed,  a  further  and  summons  to  enlarge  the  time,  see  Vol. 

account  will  be  necessary  in  order  to  adjust  III. 

the  balance  due  at  the  end  of  tlie  time  bv  the  i  Monkhouse  v.  Corporation  of  Bedford, 

decree  for  redemption.     See  Mann  v.  llich-  17  Ves.  380,  382. 
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Ciinlijfe,-  a  fourth  order  was  made  for  enlarging  the  tune,  though  the 
third  was  directed  to  be  peremptory. 

Where  the  certificate  of  principal,  interest,  and  costs  due  on  the 
mortgage  is  sought  to  be  varied,  and  the  time  appointed  for  pa^-ment 
thereof  is  likely  to  arrive  before  the  application  to  vary  is  heard,  appli- 
cation should  be  made  to  have  the  time  for  payment  enlarged  until  the 
application  to  vary  the  certificate  has  been  disposed  of;  but,  though 
this  is  omitted,  the  Court,  in  a  proper  case,  will  not  make  a  peremptory 
order  to  foreclose,  but  will  order  subsequent  interest  to  be  computed, 
and  appoint  a  new  time  for  payment.''  And  so  also,  if  a  mortgagee 
receives  rents  after  the  certificate,  and  before  the  da}'  appointed  for 
foreclosure,  the  Court  will  not  make  the  decree  absolute  without  the 
further  account  being  taken,  and  a  new  day  fixed  for  payment ;  *  but  if 
the  rents  are  received  after  the  day  appointed  for  foreclosure,  no  further 
account  is  necessary.^ 

In  Monkhouse  v.  The  Corporation  of  Bedford ^^  where  a  decree  of  fore- 
closure was  appealed  from,  the  Court  refused  a  motion  to  suspend  the 
execution  of  the  decree  till  six  months  after  the  appeal  should  be  heard, 
but  directed  that,  on  the  defendants  paying  to  the  plaintitiE"  the  interest 
due  from  the  time  of  filing  his  bill,  and  his  costs  (upon  the  plaintifi''s 
undertaking  to  repay  the  same,  if  the  decree  should  be  reversed) ,  and 
consenting  to  the  appointment  of  a  receiver,  the  defendants  might  take 
six  months  from  the  time  fixed  by  the  report.  And  in  Finch  v.  Shaw,'' 
the  time  to  redeem,  pending  an  appeal  to  the  House  of  Lords,  was  en- 
larged, on  the  defendant  paying  into  Court  the  principal  and  interest 
found  due,  and  paying  the  costs  of  the  suit  and  the  application  at  once  ; 
and  the  money  to  be  paid  into  Court  was  ordered  to  be  invested  at  the 
defendants',  the  mortgagors',  risk,  and  the  dividends  to  be  paid  to  the 
plaintiff,  the  mortgagee,  he  undertaking  to  refund. 

Although  the  Court  will,  upon  a  bill  for  a  foreclosure,  allow  the  de- 
fendant, upon  application,  to  enlarge  the  time  appointed  for  payment 
of  the  principal,  interest,  and  costs,  it  will  not  do  so  upon  a  bill  to  re- 
deem:  for  then  the  plaintiff  comes  into  Court  saj'ing,  "Here  is  the 
mone}'  :  give  me  m}^  estate  ; "  but  in  a  suit  by  a  mortgagee  to 
*1001  foreclose,  the  Court  acts  against  a  person  unwilling  *  to  pay, 
and  imposes  upon  him  the  terms  that,  if  he  does  not  pay,  he 
shall  lose  his  estate.^ 

Formerly,  it  was  not  the  practice  of  the  Court  to  make  a  declaratory 
decree,  without  granting  consequential  relief;  ^  but  now  no  suit  is  open 
to  objection  on  the  ground  that  a  merely  declaratory  decree  is  sought 

2  1  Mad.  287,  289.  V.  C.  W.;  Seton,  394;  and   see  post,  Chap. 

8  See  Renvoise  v.  Cooper,  1  S.  &  S.  -364.  XXIX.,  Proceedings  in  Chambers. 

*  Alden  v.  Foster,  h  Beav.  592 ;  White  v.  6   Jjbi  sup. 

Brown,    2    Cush.    412,    417.     For  forms   of  7  20  Beav.  555;  Seton,  391. 

notice  of  motion  and  summons  in  such  case,  i  Novosielski  v.  Wakefield,  17  Ves.  417; 

see  Vol.  III.  Faulkner  v.  Bolton,  7  Sim.  319. 

6  Constable  v.  Howick,  5  Jur.  N.  S.  331,  2  See  Grove  v.  Bastard,  2  Phil.  619,  621; 

12  Jur.  385. 
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thereby,^  and  tLt  Court  may  make  binding  declarations  of  right,  with- 
out granting  consequential  relief.''  It  seems,  however,  that  the  cases 
in  which  declarations  of  right  may  be  made  are  not  extended ;  and  that 
the  Court  is  merely'  enabled  to  declare  rights,  without  following  up  the 
declarations  b}^  the  directions  which,  according  to  the  old  practice, 
would  have  been  necessarily  consequent  upon  them."  Where  some  of 
the  parties  interested  under  a  legal  decree  are  infants,  a  declaratory 
decree,  as  to  their  rights  and  interests,  cannot  be  made.® 

It  may  be  here  mentioned  that,  if  an  order  has  been  irregularly'  ob- 
tained, the  part}'  who  has  obtained  it  should  take  the  earliest  opportu 
nity  of  discharging  it :  otherwise,  any  party  affected  by  it  maj'  procure 
its  discharge,  at  the  costs  of  the  person  who  obtained  it ; ''  and,  more- 
over, no  subsequent  order  to  the  same  effect  can  be  obtained  till  that 
has  been  done.* 


Section  II.  — The  Form  of  Decrees  and  Orders. 

Before  we  proceed  to  the  consideration  of  the  practice  arising  upon 
decrees  when  pronounced,  it  will  not  be  out  of  place  to  make  a  few  ob- 
servations upon  their  form.  Decrees,  in  general,  consist  of  four  parts  : 
—  1.  The  date  and  title;  2.  The  recitals;  3.  The  declaratory  part 
(if  any)  ;    and  4.    The  ordering  or  mandator}^  part.^ 

*  1.  The  decree  commences  with  a  recital  of  the  day,  month,   *1002 
and  year  when  it  was  pronounced,^  and  of  the  names  of  the  sev- 
eral parties  to  the  cause :  who  should  have  the  same  titles  in  the  decree 
as  they  have  in  the  bill ;  -  thus,  if  the  plaintiff  is  described  in  the  bUl  as 
executor  or  administrator,  the  decree  must  be  accordingly. 


8  But  where  there  is  no  statute  authoriz-  linj;  v.  Goslini,',  Johns.  265;   Bell  v.  Cade,  2 

ing  it,  a  bill  will  not  be  sustained  which  seelvs  J.  &  H.  122;    Savile  v.  Bruce,  29  Beav.  557; 

merely  a  declaration  of  future  riyhls.     Cross  see  also  Seton,  23.     The  cases  cited  appear  to 

V.  De  Valle,  1  Wallace  U.  S.  1 ;    Langdale  v.  overrule  Fletcher  v.  Rogers,  10  Hare  Ap.  13. 

Briggs,  39  Eng.  Law  &  Eq.  194;   see  Loril-  For  form  of  order,  see  Jenner  r.  Jenner,  L.  R. 

lard  V.  Coster,  5  Paige,  172;  Ilawlev  v.  James,  1  Kq.  361 ;  12  Jur.  N.  S.  138,  V.  (].  W. 
5  I'aige,  442  ;  Bowers  v.  Smith,  10  f'aige,  200;  6  Webb  v.  Byng,  8  De  G.,  M.  &  G.  633;   2 

Baylies  v.  Pavson,  5  Allen,  473  ;  [Tavloe  v.  Jur.  N.  S.  1242. 

Bond,  Bush.  Eq.  16;   Toomer  ».  Rhodes,  11  7  gee  Davis  r.  Franklin,  2  Beav.  369,  375; 

Rich.  Eq.  2.o6;  Alexander  v.  Miller,  7  Heisk.  Tarbuck  v.  Tarbnck,  4  Beav.  149,  153;    Lin- 

65,  80;   McCall  v.  McCall,   1  Tenn.  Ch.  500;  coin  v.  Wright,  ib.  166,  172. 
Prichitt  V.   Kirkman,  2  Tenn.  Ch.  390;   see  8  Poarce  v.  Gray,  4  Beav.  127,  129. 

Price  V.  Minot,   107  Mass.  02;    Hampton  v.  9  As  to  the  frame  and  usual  directions  in 

Holnian,  5  Ch.  Div.  183;   Bright  u.  Tyudall,  decrees  and  orders,   see  Seton,    x-xi.    1-96. 

4  Ch.  Div.  189].  '  The  reader  is  also  referred  to  the  excellent 

<  15  &  16  Vic.  c.  86,   §50;    [Cox  v.  Bar-  collection,  contained  in  that  work,  of  forms  of 
ker,  3  Ch.  Div.  359].                                             •  decrees  and  orders,  with  practical  notes. 

»  Per  L.  J.  Turner,  in  Lady  Langdale  v.  i  It  is  not  now  necessary  to  insert  the  year 

Briggs.  8  De  G.,  M.  &  G.  .391,  428;   2  Jur.  of  the  Sovereign.     Ord.  XXIII.2;  see  Whit- 

N.  S.  982,  984;    see  Garlick  v.   Lawson,   10  ney   v.    Behb-n,    4  Paige,    140;      Barclay  v. 

Hare  Ap.  14;   Greenwood  v.  Sutherland,  ih.  Brown,  7  Paige,  245.     The  caption  of  an  or- 

12;  Jackson  «.  Turnley,  IDn'w.  617;  17  .liir.  der  or  decree,  unless  otherwise  directed  by 

64-3;  Trustees  of  Birkenhead  Docks  f.  Laird,  the  Court,  should  correspond  with  the  timo 

4  De  G.,  M.  &  G.  732,   738;    18  Jur.    883;  of  the  actual  entry  of  the  decree.     Barclay©. 

Rooke  V.  Lord  Kensington,  2  K.  &  J.  753;  Brown,  mW  .s»;jr«. 
Bristow  V.  Wliitmore,  4  K.  &  J.  743;   Gos-  2  Curs.  Cane.  359. 
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2.  Formerly,  decrees  contained  recitals  of  the  pleadings  in  the 
cause ;  ^  and  in  like  manner,  a  decree  upon  further  directions,  accord- 
ing to  the  old  form,  recited  the  ordering  part  of  the  original  decree, 
and  the  report  made  in  pursuance  of  it.*  But  this  is  no  longer  the 
practice,  and,  unless  the  Court  otherwise  specifically  directs,  no  recitals 
ought  to  be  introduced  in  any  decree  or  order  of  the  Court ;  but  the 
pleadings,  petition,  notice  of  motion,  report,  certificate,  evidence,  afR- 
dsvits,  exhibits  or  other  matters  or  documents,  on  which  such  decree 
or  order  is  founded,  should  be  merely  referred  to.^  In  matters 
*1003  of  contempt,  however,  or  where  the  *  decree  or  order  varies 
from  some  general  rule,  or  the  Registrar  in  his  discretion  sees 
fit,^  he  ma}'  make  such  short  recitals  as  may  be  necessary,  to  show  the 
grounds  on  which  the  decree  or  order  is  granted.^ 

A  short  recital  of  the  answers,  atHdavits,  and  other  evidence  read,  is 
entered  in  this  part  of  the  decree.^     This  method  of  entering  the  evi- 


3  Seton,4;  Bartlettr.  Fifield,  45  N.  H.  82, 
83;  Burdoine  v.  Shelton,  10  Yerger.  41:  see 
Peters  v.  Rosseter,  1  Root,  273 ;  Bacon  v. 
Cliilds,  1  Root,  466 ;  Sampson  ».  Hunt,  1 
Root,  521 ;  Wernwag  v.  Brown,  3  Blackf.  458. 
But  it  is  not  necessarv  to  state  in  a  decree 
that  all  the  preliminary  steps  towards  matur- 
ing the  cause  for  hearing  were  taken ;  it  being 
intended  where  the  cause  was  set  for  hearing, 
that  it  was  regularly  done,  unless  the  party 
attempting  to  impugn  the  decree  show  the 
contrary.  Quarrier  v.  Carter,  4  Hen.  &  M. 
242.  If  the  facts  found  as  the  basis  of  a 
decree  are  substantially  the  same  as  those 
alleged  in  the  bill,  it  is  not  a  ground  of  error 
in  the  decree  that  they  vary  in  some  unim- 
portant particulars.  Beers  v.  Botsford,  13 
Conn.  146;  [40  Conn.  300].  The  practice  of 
reciting  the  pleadings,  &c.,  in  decrees  has 
been  abolished  in  some  of  the  States,  and  by 
the  Rules  in  Equity  of  the  Supreme  Court  of 
tiie  United  States.  [See  the  Rule,  86,  infra, 
2396.]  See,  for  New  York,  1  Barb.  Ch.  Pr. 
338;  Dey  v.  Dunham,  2  Jolin.  Ch.  182.  In 
Ohio,  a  final  decree  need  not  set  out  a  full 
statement  of  the  facts  on  which  the  Chancel- 
lor's opinion  is  founded.  Ludlow  v.  Kidd,  2 
Ohio,  872;   Strader  v.  Byrd,  7  Ohio,  184. 

[A  decree  shall  not  contain  au}'  recital  of 
the  bill,  answer,  or  other  pleadings,  but  the 
pleadings,  report,  or  other  matters  or  docu- 
ments on  which  the  decree  is  founded,  should 
be  merely  referred  to.  N.  J.  Rev.  St.  Chan- 
very,  §  51.] 

In  Clapp  V.  Thaxter,  7  Gray,  384,  387, 
Thomas,  J.  said:  "In  this  country  it  is  not 
ordinarily  the  practice  to  recite  in  the  decree 
the  bill,  answer,  or  pleadings.  But  these 
with  the  decree  constitute  what  maj'  be  con- 
sidered the  record  of  the  cause."  In  Dexter 
V.  Arnold,  5  Mason,  311,  Story  J.  said:  "In 
the  Courts  of  the  United  States  the  decrees 
are  usually  general ;  thej' usually  contain  a 
mere  reference  to  the  antecedent  proceedings 
without  embodying  them.  But  for  the  pur- 
pose of  examining  all  errors  of  Law,  the  bill, 
answers,  and  other  proceedings  are  in  our 
practice,  as  much  a  part  of  the  record  before 


the  Court,  as  the  decree  itself."  See  Bartlett 
V.  Fifield,  45  N.  H.  82,  83. 

["Decrees  need  not  recite  the  facts  upon 
which  they  are  based,  but  onl)'  the  conclu- 
sions to  which  the  Court  has  come."  Code  of 
Tennessee,  §4476.  "I  could  wish,"  says 
Lord  Hardwicke,  "that  the  orders  of  this 
Court  were  framed  with  the  same  simplicity 
as  orders  made  by  the  Courts  of  Common 
Law;  and  to  be  sure  in  a  great  manv  instances 
they  might."     Baker  v.  Hart,  2  Atk.  489.] 

■*  A  decree  pro  coii/'esso  against  a  non-resi- 
dent should  state  the  facts  neces.sary  to  show 
tliat  publication  has  been  made  agreeably  to 
the  rules  of  practice.  Keiffer  v.  Barney,  31 
Ala.  192.  It  is  not  enough  for  a  decree  to  re- 
cite that  the  defendant  has  been  duly  served 
with  process,  or  regularly  notified  of  the  pen- 
dency of  the  suit,  but  the  summons  or  adver- 
tisement should  appear  in  the  record.  Ran- 
dall V.  Songer,  16  111.  27 ;  Hanson  v.  Patterson, 
17  Ala.  738;  but  see  Craig  v.  Sebrell,  9  Grat- 
tan  (Va. ),  131,  where  the  contrary  was  held. 
It  should  api)ear  affirmativel}'  on  the  face  of 
the  decree  on  record,  that  the  defendant  had 
notice  of  the  process.  Allen  v.  Blunt,  1 
Blatch.  C.  C.  480. 

5  3  &  4  Will.  IV.  c.  94,  §  10;  Ord.  XXIIL 
2:  see  Hunt  v.  Ellison,  .32  Ala.  173;  Moore  v. 
School  Trustees,  19  111.  83;  Trenchard  v. 
Warner,  18  111.  142 ;  Tatum  v.  Hines,  15  Ark. 
180. 

1  See  as  to  the  practice,  in  drawing  up  a 
decree  in  the  Registrars'  office,  Davenport  v. 
Stafford,  8  Beav.  503,  511,  513;  9  Jur.  SOL 

2  Ord.  XXIIL  2. 

3  Seton,  7  tt  seq.  For  forms,  see  ib.  23, 
et  seq.  [It  is  the  dutj-of  the  register  to  enter 
in  the  mnuites  of  the  proceedings  a  statement 
of  the  papers  read,  or  offered  and  overruled. 
Westmeath  v.  Salisbury,  1  Mollov,  421;  and 
cases  cited,  avte,  984,  note  8.  And  see,  for 
the  form  of  entries.  Priest  v.  Perrott,  4  De  G., 
J.  &  S.  777  ;  and  Roundell  v.  Breary,  2  De  G. 
&  .1.  324.  So,  in  New  York,  it  was  the  duty 
of  the  clerk  to  enter  in  tiie  minutes  of  the 
(Jourt  a  statement  of  the  pleadings,  deposi- 
tions, and  affidavits  read,    or    which  were 


960 


FORM  OF  DECREES  AND  ORDERS. 


*1003 


dence  in  the  decree  has  been  disapproved  of,  on  the  ground  that  the 
decree  ought  to  specify  the  facts  proved  ;  *  but  it  is  still  the  practice,  and 
would  seem  to  be  correct :  as  it  is  for  the  Court,  and  not  for  the  Regis- 
trar, to  state  what  facts  are  proved.^  It  is  of  material  importance 
that  the  evidence  should  be  entered  in  such  a  way  as  will  show,  upon 
an  appeal,  or  any  subsequent  application,  precisely  what  has  been 
received.*  Thus,  where  evidence,  tendered  on  behalf  of  any  party,  is 
objected  to,  the  Court  ought  to  decide  at  once  upon  its  admissibility , 
and  either  receive  it :  in  which  case  it  should  be  entered  as  read,''  or 
reject  it :  in  which  case  that  circumstance  should  be  noticed  in  the 
decree.* 

Every  decree,  though  it  merely  directs  inquiries,  ought  to  contain  a 
statement  of  the  evidence  on  which  it  is  founded ;  and,  therefore,  a 
decree  reciting  that  certain  evidence  had  been  read,  but  that  both  par- 
ties consented  that  the  entry  of  it  should  be  without  prejudice  to  its 
admissibility,  and,  thereupon,  directed  certain  inqumes,  was  held  to  be 
irregular.^ 

It  seems  that  an  answer  should  always  be  entered  as  read,  even 
though  the  cause  be  heard  on  motion  for  a  decree  ;  and  it  was  so  held, 
where  the  cause  had  been  heard  on  motion  for  a  decree,  and  neither 


offered  and  overruled;  and  a  mistake  in  the 
entry  might  be  corrected  by  the  Court.  Stud- 
well"  V.  Palmer,  5  Paige,  166.  So,  in  Ala- 
bama, it  is  the  duty  of  the  register  to  note  the 
evidence.  McDonald  v.  Mobile  Life  Ins.  Co., 
56  Ala.  470.  In  Illinois,  the  evidence  is  fre- 
quently preserved  in  the  decree.  Walker  v. 
('arey,  53  IH.  470.  As  to  other  evidence  than 
depositicnis  tiled,  and  exhibits  made  part  of 
the  pleadings  and  tiled  therewith,  the  party 
seeking  to  sustain  the  decree  must  preserve 
it,  either  in  a  certificate  under  the  hand  and 
seal  of  the  Judge  who  heard  the  cause,  or  in 
the  decree  itself.  Moss  v.  McCall,  75  111.  190. 
So,  in  West  Virginia,  the  evidence  must  be 
referred  to  in  a  decree  or  order.  Hilleary  v. 
Thompson,  11  W.  Va.  113.  In  Tennessee, 
the  documentary  evidence  and  depositions 
actually  read  are,  by  statute,  parts  of  the  rec- 
ord, but  oral  testimony  constitutes  no  part  of 
the  record  unless  made  so  by  a  bill  of  excep- 
tions. Hill  V.  Bowers,  4  Heisk.  272.  Or, 
perhaps,  by  being  spread  on  the  minutes  and 
thereby  authenticated  by  the  Judge  by  sign- 
ing the  minutes.  Wj-nne  v.  Edwards,  7 
Humph.  418;  Weakley  v.  Pearce,  5  Heisk. 
415.  But  papers  copied  into  the  record,  nei- 
ther made  exhibits,  nor  marked  as  filed,  and 
having  nothing  upon  them  to  show  that  they 
were  evidence  in  the  cause,  cannot  be  looked 
to  for  anv  pur[)ose.  Brevard  i'.  Summar,  2 
Heisk.  97";  MuUins  v.  Aiken,  2  Heisk.  535. 
As  to  what  is  a  filing,  see  Bouv.  Law  Diet. 
voce  File;  Fanning  v.  Kly,  2  Coldw.  488. 
The  clerk's  certificate  of  a  full  and  perfect 
transcript  1%  prima  fncie  suflicient,  subject  to 
correction  by  suggestion  of  diminution  and 
certiorari.  United  States  v.  Gomez,  1  Wall. 
690.  And  if  witnesses  are  examined  orally 
upon  the  hearing  of  cases  in  etiuity,  the  testi- 


mony must  be  stated  in  writing  and  made  a 
part  of  the  record,  or  it  will  be  entirely  disre- 
garded bv  the  appellate  Court.  Blease  v. 
Garlingtoii,  92  U.  S.  1.  See  Conn  v.  Penn, 
5  Wheat.  424.  But  the  evidence  used  in 
Chancery  cases  in  the  Court  below  is  always 
part  of  "the  record  without  a  bill  of  excep- 
tions.    Bell  V.  Gordon,  55  Miss.  45.] 

4  Brend  r.  Brend,  1  Vern.  214;  Bonham  v. 
Newcomb,  ib.  216. 

5  Trulock  V.  Robey,  2  Phil.  395,  397;  11 
Jur.  999;  Seton,  8. 

6  Seton,  8,  23;  M'Mahon  v.  Burchell,  2 
Phil.  127;  Watson  D.Parker,  ih.  5,  9;  10  Jur. 
577  ;  Parker  v.  Morrell,  2  Phil.  453;  12  Jur. 
253;  Drake  v.  Drake  (No.  1),  25  Beav.  641 ; 
see  Tatum  v.  Hines,  15  Ark.  180.  A  decree 
must  be  founded  on  and  sustained  by  both 
the  allegations  and  the  proofs  in  the  cause; 
and  it  cannot  be  based  on  a  fact  not  put  in 
issue  bvthe  pleadings.  Carneal  r.  Banks,  10 
Wheat"  181;  Gregory  v.  Power,  3  Litt.  339. 
It  must  conform  to  the  allegations  in  the 
pleadings,  as  well  as  to  the  proofs  in  the 
cause.  Crocket  v.  Lee,  7  Wheat.  522;  King- 
gold  V.  Ringgold,  1  Ilarr.  &  J.  11:  I'igg  v. 
("order,  12  Leigh,  69;  Cloud  1'.  Whiteman,  2 
Harring.  401 ;  Maury  v.  Mason,  8  Porter,  211 ; 
Smith  V.  Smith,  1  Ired.  Ch.  83;  Lang.fon  v. 
Roane,  G  Ala.  518;  see  Grahams.  Railroad 
Co.,  3  Wallace  U.  S.  704. 

7  Parker  v.  Morrell,  ubi  sup. 

8  Watson  V.  Parker,  ubi  sup.;  Seton,  8; 
ib.  24.  No.  6. 

9  M'Mahon  v.  Burchell,  2  Phil.  127,  137, 
138;  Drake  ?>.  Drake,  ubisup. ;  see  also  Wvld 
V.  Ward,  1  Y.  &  J.  530;  Sherwood  v.  Beve- 
ridgc,  2  Coll.  536;  Handford  v.  Handford,  5 
Hare,  212 ;  see  contra,  Gee  v.  Gurney,  8  Beav. 
315. 
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the  uliiMtitr  nor  tho  defendant  had  given  notice  of  reading  the  answer, 
ai  d  it  was  not  in  faet  read.^"  The  answer  and  affidavits  should  be  en- 
tered as  read,  generally,  and    not   the  particular  passages  which  are 

actually  read." 
♦1004       *  Where  a  decree  is  made  in  ftivor  of  a  defendant,  without  his 

being  heard,  he  is  entitled  to  have  all  the  evidence  which  he 
could  have°put  in  at  the  hearing  entered  in  the  decree  as  read ;  ^  and 
similarly,  where  notice  of  reading  any  affidavits  has  been  given,  they 
should  be  entered  as  read,  although  they  may  not  actually  have  been 

Tlie  costs  only  of  such  evidence  as  is  mentioned  in  the  decree  are 
generally  allowed   on  taxation;    it   is   important,   therefore,   on   this 
Ground,"  that  all  evidence  used  should  be  mentioned. » 
^  3.  Where  the  suit  seeks  a  declaration  of  the  rights  of  the  parties,  the 
ordering  part  of  the  decree  should  be  prefaced  by  such  a  declaration.'' 

Sometimes,  the  Court  has  directed  an  insertion  in  the  decree  of  the 
reasons  for  making  the  declaration,  and  of  the  grounds  upon  which  it 
proceeds  in  making  it.^  This,  however,  is  not  frequently  done  :  though 
the  utility  of  the  practice  has  been  recognized.*^ 

4.  The  ordering  or  mandatory  part  of  the  decree  contains  the  specific 
directions  of  the  Court  upon  the  matter  before  it.  These  directions 
must,  it  is  obvious,  depend  upon  the  nature  of  the  particular  case  which 
is  the  subject  of  the  decree ;  and  cannot,  therefore,  now  be  made  the 
subject  of  discussion ;  ^  they  must,  however,  be  framed  in  conformity 
with  the  rules  contained  in  the  General  Orders  of  the  Court ;  and  the 
settled  forms  of  decrees  should  be  adhered  to  as  much  as  possible.^ 

10  Brio-htw.  Leirerton  (No.  2),  29  Beav.  69.       Smith,  1  C.  E.  Green  (N.  J.),  462.     [So,  the 

11  Manbv  v.  Bewicke,  3  ,Tur.  N.  S.  685,  decree  is  sufficient,  if  it  refer  to  the  mortgage 
V   C   W  -"Seton  8-  ih.  24,  No.  2.  deed  which  is  a  part  of  the  record.     Sims  v. 

'  1  ivianbv  t:  Bewicke,  vbi  sup.  Cross,    10   Yerg.  459.]      A   final  decree^  for 

2  Catholic  Printing  Company  v.  Wvman,  money  must  specify  the  sum,  not  leave  it  to 
9  Jur  N  S  4-36 ■  11  W.  R.  49,  V.  C  W.;  be  ascertained  bv  a  commissioner;  Clark  v. 
but  see  Cam'ille  v.  Donato,  11  Jur.  N.  S.  26;  Ball.  4  Dana,  16;  or  to  computation.  Smith  v. 
13  W   R.  358  L.  C.  Trimble,  27  III.  152;  [or  to  be  ascertained  and 

3  For"  a  case  of  exception,  see  Freer  ».  fixed  bv  the  Master.  Codwise  v.  Taylor,  4 
Rimner  14  Sim.  391.  Sneed,  346].     A  decree  to  account  should  spe- 

i  Jenour  v.  Jenour,  10  Ves.  562,  568;    Se-  cify  the  time  from  which  the  account  is  to  be 

ton   22;   and  see  Lambert  v.  Peyton,  8H.  L.  taken  ;   Cummins  v.  Adams,  2  Irish  Eq.  394; 

Qjj_'2  it  must  direct  to  what  matters  the  account 

5  Gordon  v.  Gordon,  3  Swanst.  400,  478;  shall  extend,  and  in  decreeing  the  general 
Mavnard  v.  Moselev,  ib.  653;  Onions  v.  accounts,  special  directions  will  be  rendered 
Tyrer  1  P.  Wms.  344,  n.  (1);  Gibson  v.  proper  and  necessary  by  the  particular  cir- 
Kinve'n,  1  Vern.  67,  n. ;  Ex  parte.  Earl  of  cumstances  of  the  case.  The  Court  will  give 
IlchesteV  7  Ves.  348,  373;  Attorney-General  special  directions  to  the  Master  as  to  the  man- 
V.  Claph'am,  4  De  G.,  M.  &  G.  591,  607;  1  ner  of  taking  the  account,  and  the  principles 
Jur.  N.  S.  505 ;  10  Hare,  617 ;  and  Seton,  22;  by  which  he  should  be  governed  in  taking  it. 
Austin  V.  Austin,  11  Jur.  N.  S.  536  ;  13  W.  R.  Hudson  v.  Trenton  Locomotive  &  Machine 
761   L.  C.  ManuL  Co.,  1  C.  E.  Green  (N.  J.),  475;  nnte, 

6  Bax  V.  Whitbread,  16  Ves.  15,  24;  Gor-  p.  857,  note.  [See  infra,  2392.  for  Rule  73  of 
don  V.  Gordon,  uU  sup.  the  United  States  Courts,  touching  an  account 

7  A  decree  ordering  the  sale  of  property  in  of  the  personal  estate  of  a  decedent.] 

the  hands  of  heirs  must  specify  and  identify  8  Jie  Cant's  Estate,  1  De  G.,  F.  &  J.  153, 

it.     Gavle  u.  Singleton,  1  Stew"  566.     Incase  158  ;  Stainton  y.  Carron  Company',  7  Jur.  N. 

of  a  bil'l  to  foreclose,  it  is  not  necessary  that  S.  645,  647,  L.  JJ. ;  [Sherwin  v.  Shakspeare, 

the  decree  should  describe  the  premises  pre-  5  De  G.,  M.  &  G.  535;]   Seton,  1.     A  decree 

cisely;    it  is  usual  to  designate  them  in  the  may  be  so  framed  as  to  meet  the  case  dis- 

decree  by  reference  to  the  bill.    McGee  v.  closed ;   but  in  its  decree  the  Court  must  bo 

962 


FORM  OF  DECREES  AND  ORDERS.  *1006 

*  Where  by  auy  decree  or  order,  whether  made  in  Court  or  in  *1005 
Chambers,  any  accounts  are  directed  to  be  taken,  or  inquu-ies  to 
be  made,  each  direction  is  to  be  numbered:    so  that,  as  far  as  may 
be,  each  distinct  account  and  inquiry  may  be  designated  by  a  num- 
ber.^ 

Every  decree  or  order  for  an  account  of  the  personal  estate  of  a  tes- 
tator or  intestate,  is  to  contain  a  direction  for  an  inquiry  what  parts  (if 
an3)  of  such  personal  estate  are  outstanding  or  undisposed  of :  unless 
the  Court  otherwise  du-ects.^ 

Every  decree,  or  order,  requiring  a  person  to  do  an  act,  is  to  state 
the  time,  or  the  time  after  service  of  the  decree  or  order,  within  which 
the  act  is  to  be  done.^ 

Where  any  sums  of  money,  or  any  securities  or  other  effects,  belong- 
ing to  the  suitors  of  the  Court,  are  directed  to  be  paid  into  or  depos- 
ited in  the  Bank,  with  the  privity  of  the  Accountant-General,  or  to  be 
paid  out,  or  invested  in  the  pmx'hase  of  stocks,  funds  or  securities  :  or 
where  any  stocks,  funds,  or  shares  are  du-ected  to  be  transferred  into 
the  name  and  with  the  privity  of  the  Accountant-General,  or  to  be 
transferred  out  of  Court,  carried  over,  or  delivered  out :  such  sum  of 
money,  amount  of  stocks,  funds,  shares,  or  securities,  or  particulars  of 
effects,  are  to  be  ascertained  by  the  Registrar,  and  specified  and  ex- 
pressed in  the  decree  or  order,  in  words  written  at  length ;  except  in 
the  case  of  residues,  or  shares  of  residues,  of  money,  stocks,  funds,  or 
secmities  remaining  after  a  portion  directed  to  be  applied  for  particular 
purposes,  the  amount  of  which  cannot  be  ascertained  at  the  time  of 
making  the  decree  or  order :  in  which  cases,  the  amount  of  such  resi- 
dues or  shares  of  residues  is  to  be  verified  by  affidavit,  without  any  di- 
reption  for  that  purpose  in  the  decree  or  order,  unless  such  residues  or 
shares  are  certified  by  the  Taxing  Master :  who  may  certify  the  same, 
without  a  direction  for  that  purpose  in  such  decree  or  order.^ 

Where  a  residue  of  cash,  stocks,  funds,  shares  or  securities  is  di- 
rected by  any  decree  or  order  to  be  operated  upon  by  the  Ac- 
countant-General,  *the  exact  amount  of  such  residue,  where  *1006 
the  same  can  be  done,  is  (if  required  by  the  Registrar)  to  be 

consistent  with  itself.     The  Court  mav,  with-  tain  directions  which  were  formerly  inserted 

out  contradiction,  pass  a  separate,  a  recipro-  in  decrees  and  orders  are  now  omitted  there- 

cal  a  direct  or  an  inverted  decree,  to  meet  the  from;  provision  in  lieu  thereof  being   made 

nature  of  the  case.     Linpan  i'.  Henderson,  1  by  Ord.   XXIII.  16;    Ord.   XXIV.   1;  Ord. 

Bland.  275;  Hodges  r.  MuUikin,  i6.  507;  Ow-  XXXV.  12,  13;  and  Ord.  XLII.  9,  11;  as  to 

ing's  Case,  ib.  404.     Where  there  are  several  which  see  post,  Chap.  XXIX.,  Proceednujs  at 

defendants,  and  the  subject  in  controversy  is  Chambers;  and  the  Chief  Clerk,  in   Ins  cer- 

divisihle,  there  mav  be  a  decree  against"  all  titicate,  is  at  liberty  to  state  special  circum- 

for  a  part;    or,  if  they  are  disjunctively  or  stances,  without  a  direction  to  that  effect  m 

separately   liable,    there    may  be    a    decree  the  decree  or  order.     Williamson  v.  Jeffries, 

against  each.     Lingau  y.  Henderson,  1  Bland,  9  Hare  Ap.  5(5. 

2.56.     Though  specific   legatees  sue   jointly,  2  Ord.  XXIII.  14.     For  a  form,  see  Seton, 

the  decree  ought  to  be  several,  in  conformity  115,  No.  1 ;  and  Vol.  III. 

to  their  respective  rights.    Quarles  «.  Quarles,  8  Ord.  XXHI.  10.     For  forms,  see  Seton, 

2  Munf.  321 ;  Klliott  v.  Bell,  1  Paige,  263.  58,  Nos.  1.  2. 

1  Ord.  XXIII.  15;  see  also  Rcgul.  8  Aug.,  <  Ord.  XXIII.  3.    For  forms,  see  Seton, 

1857,  r.  4.    For  a  form,  see   Sched.   D.  to  58,73;  and  ■s.ee  post,  Chap.  XLI.,  Pmjmtnt 

Ord.;  Seton,  115,  No.  1;  aud  Vol.  III.    Cer-  out  of  Court. 
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verified  by  aflldavit,  to  be  produced  to  the  Registrar,  and  is  to  be 
expressed  and  s])ociried  in  tlie  decree  or  order  in  words  at  lengtli :  so 
that  the  amount  of  such  residue  may  appear  on  the  face  of  the  decree 
or  order.  ^ 

All  persons,  whether  representatives  or  others,  who  are  directed  to 
pay  into,  or  deposit  in,  the  Bank  any  sum  of  money,  secm'ities,  or  other 
ertects,  with  the  privity  of  the  Accountant-General,  or  to  transfer  any 
stocks,  funds,  or  shares  into  his  name  and  with  his  privity,  and  all  per- 
sons, whether  representatives  or  others,  to  whom  any  sums  of  money, 
stocks,  funds,  shares,  securities,  or  other  effects  are  directed  to  be 
paid  out,  transferred,  carried  over,  or' delivered  out,  are,  except  in  the 
case  of  bodies  corporate,  companies,  or  societies,  to  be  described  by 
name  in  the  decree  or  order,  and  not  merely  as  plaintiffs  or  petition- 
ers, or  the  like  ;  unless  such  payments,  transfers,  carr^-ings  over,  or 
deliveries  are  directed  to  be  made  to  or  by  representatives,  and  no  pro- 
bate or  letters  of  administration  have  been  taken  out  at  the  time  of 
making  such  decree  or  order.  And  the  Christian  names  and  surnames 
or  titles  of  honor  of  all  such  persons,  and  the  titles  of  all  such  bodies 
corporate,  companies,  and  societies,  are  to  be  written  at  length,  and 
without  abbreviations.^ 

In  all  decrees  or  orders  directing  the  pa3'ment  of  interest,  dividends, 
annuities,  or  other  periodical  payments,  the  times  when  the  first  of  such 
payments,  and  when  all  subsequent  periodical  payments,  are  to  be 
made,  are  to  be  specified  and  expressed  in  words  at  length.^ 

Where  an}^  stocks,  funds,  shares,  or  securities,  standing  in  the  name 
of  the  Accountant-General,  in  trust  or  to  the  credit  of  any  cause,  mat- 
ter, or  account,  or  any  part  thereof,  are  or  is  directed  to  be  divided  and 
transferred  or  delivered  out  of  Court  to  or  among  several  persons  or 
carried  over  to  several  separate  accounts,  and  where  any  money  is  di- 
rected to  be  paid  out  to  or  among  several  persons,  or  carried  over  to 
several  separate  accounts,  the  Registrar  may,  where  it  appears  to  him  to 
be  more  convenient,  state  the  respective  amounts  thereof  in  a  schedule 
at  the  foot  of  the  decree  or  order ;  and  it  is  sufficient  to  refer  to  such 
schedule  in  the  mandatory  part  of  the  decree  or  order ;  but  in  every 
such  case,  the  total  amount  of  the  stocks,  funds,  shares,  securities, 
or  money,  respectively,  to  be  dealt  with  in  such  schedule,  is  to  be  stated 

in  words,  at  length,  in  such  mandatory  part.^ 
*1007  *  Where,  upon  or  after  the  death  of  any  person  to  whom  the 
interests  or  dividends  of  any  stocks,  funds,  shares,  or  securities 
standing  in  the  name  of  the  Accountant-General,  in  trust  in  or  to  the 
credit  of  any  cause,  matter,  or  account,  or  any  part  of  such  interest  or 
dividends  were,  or  was  pa^'able  for  life,  an  order  is  made  for  the  sale, 
transfer,  or  delivery  of  such  stocks,  funds,  shares,  or  securities,  or  for 

1  Ord.  XXIII.  4.  For  forms,  see  Seton,  8  Ord.  XXIII.  6.  For  a  form,  see  Seton, 
71,  72.  205,  No.  13. 

2  Ord.  XXIII.  5.  For  forms,  see  Seton,  *  Ord.  XXIII.  7.  For  a  form,  see  Seton, 
67,  68.  72,  No.  7. 
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payment  of  the  interest  or  dividends  to  accrue  due  thereon  subsequently 
to  the  death  of  such  person,  the  same  order  is  to  provide  for  the  pay- 
ment to  the  legal  personal  representatives  of  such  person,  of  such  pro- 
portion of  the  interest  or  dividends  on  such  stocks,  funds,  shares,  or 
securities  as  may  have  accrued  between  the  last  period  of  payment, 
and  the  day  of  his  death,  unless  the  Court  or  Judge  is  of  opinion  that 
such  legal  personal  representatives  are  not  entitled  thereto,  or  other- 
wise directs.^ 

Every  decree  or  order,  whereby  the  Accountant-General  is  directed 
to  pay  or  transfer  any  fund,  or  part  of  any  fund  in  respect  of  which  any 
duty  is  payable  to  the  revenue,  under  the  Acts  relating  to  legacy  or 
succession  duty,  is,  unless  such  decree  or  order  expressly  provides  for 
the  pajment  of  the  duty,  also  to  direct  the  Accountant-General  to  have 
regard  to  the  circumstance  that  such  duty  is  payable.  And  where,  by 
any  decree  or  order,  any  carrying  over  to  a  separate  account  of  any 
fund  in  respect  of  which  any  such  duty  may  be  chargeable,  is  directed, 
the  words  "subject  to  legacy  duty,"  or  "subject  to  succession  duty," 
as  the  case  may  be,  are  to  be  added  to  the  title  of  the  account.^  And 
in  order  the  better  to  provide  security  against  the  payment  or  transfer 
by  the  Accountant-General  of  any  fund  chargeable  with  any  such  duty, 
without  the  duty  being  first  paid,  the  Accountant-General,  on  receiving 
notice  from  the  proper  officer  that  the  duty  is  payable,  is  to  cause  a 
memorandum  to  be  made  in  his  books  in  conformity  with  such  notice  ; 
and  the  Accountant-General,  before  executing  any  decree  or  order 
directing  the  payment  or  transfer  of  any  fund,  or  part  of  any  fund,  in 
respect  of  which  any  such  duty  is  payable,  is  to  require  the  production 
of  the  official  receipt  for  the  duty,  or  a  certificate  from  the  proper  officer 
of  the  pa^TQent  of  the  duty,  chargeable  in  respect  of  any  such  fund  or 
any  part  thereof  respectively.^  The  amount  of  the  duty  is  usually 
directed  to  be  paid  to  the  Receiver-General  of  Inland  Revenue  ;  but 
where  it  is  small,  it  may  be  directed  to  be  paid  to  the  solicitor  of  the 
party  ha^dng  the  carriage  of  the  decree  or  order,  on  his  undertaking 
duly  to  apply  it.* 

♦Decrees  and  orders  are  frequently  founded,  either  wholly  *1008 
or  partially  upon  admissions  of  facts,  consents,  submissions, 
undertakings,  or  waivers  of  claim  :  entered  into  or  made  by  the  parties, 
or  some  of  them,  by  their  counsel  at  the  bar,  or  by  their  solicitors  in 
applications  at  Chambers.  In  such  cases,'  the  admissions,  consents, 
submissions,  undertakings  or  waivers  should  be  inserted  in  the  decree 
•  or  order :    immediately  before  the  ordering  part,  if  they  relate  to  the 

1  Ord.  XXIII.  8.     For  a  form,  see  Seton,  51,  §  .53;  Reff.  Refill.  15  March,  1800,  r.  18, 

205  No.  11.  i'<'s^  'JOT;  and  Seton,  82  et  seq. 

i  See  forms   in   Seton,   83.     The  expres-  «  Seton,  84.     For  forms  of  orders  to  raise 

sion    ordinarily   used    now  is    "subject    to  and  pay  le<?afy  or  succession  duty,  see  «6.  82, 

dutv."  83,  Nos.  1,  2   3.     See /ws<,  Chap.  XLI.,  Pay- 

«  Ord.  XXIII.  9  ;  and  see  10  &  17  Vic.  c.  vient  out  of  Court. 
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whole  docroc  or  order  ;  and  if  not,  immediately  before  the  part  to  which 
they  relate.^ 

Every  decree  or  order  is  to  be  distinguished  b}'  having  written  or 
stamped  upon  its  first  page  the  year,  letter,  and  number  of  the  cause  in 
the  cause-books  kept  by  the  Clerks  of  Records  and  Writs  :  who  are  to 
enter,  in  tlie  same  books,  the  date  of  the  decree  or  order,  and  a  refer- 
ence to  the  date  and  folio  of  the  Registrars'  book  in  which  the  decree  or 
order  has  been  entered.^ 

In  any  decree  or  order,  the  words  "the  Judge"  are  to  mean,  the 
Judge  to  whose  Court  the  cause  or  matter  wherein  such  decree  or  order 
is  made  is  for  the  time  being  attached  ;  "  the  words  "  the  Taxing  Mas- 
ter "  are  to  mean  the  Taxing  Master  in  rotation,  .or,  in  case  any  pre- 
vious reference  has  been  made,  the  Taxing  Master  to  whom  the  cause 
or  matter  has  been  referred ;  *  and  the  words  ' '  the  Clerk  of  Records 
and  Writs  "  are  to  mean  the  Clerk  of  Records  and  Writs  in  whose  divi- 
sion the  cause  or  matter  wherein  such  order  is  made,  is/ 


Section  III.  — Drawing  up, '^  Passing,  and  Entering  Decrees  and  Orders. 

When  a  decree  or  order  is  pronounced  by  the  Court,''  a  note  of  it  is 
taken  down  by  the  Registrar  in  attendance  :  from  which  minutes  of  the 
decree  or  order  are  afterwards  prepared,  and  copies  issued  to  the  soli- 
citors of  the  parties.^     The  party  entitled  to  the  carriage  of  the  decree 

or  order  should,  immediately  after  it  is  pronounced,  leave  his 
*1009  papers  with  the  assistant  clerk  to  the  Registrar  *  who  was   in 

Court  on  the  day  when  it  was  made,  to  enable  the  Registrar 
to  draw  up  the  decree  or  order ;  and  should  duly  proceed  therein : 
otherwise  the  Registrar  may  draw  it  up  at  the  instance  of  any  other 
part}',  and  deliver  it  to  him.^     The  solicitors  of  the  other  parties  should 


1  Bartlett  v.  Wood,  9  W.  R.  817,  L.  C. ;  tered.  Whitney  v.  Belden,  4  Pai^e,  140; 
Seton,  21.  For  a  form,  see  J6.  23.  [See  Moss  Crow  v.  Blvthe,  3  Havw.  23G;  Stevens  v. 
V.  Baiiibrigge,  6  De  G.,  M.  &  G.  335;  and,  Coffeen,  39  111.  148;  Schneiders.  Seibert,  50 
as  to  the  effect  of  an  order  by  consent  per-  111.  285.] 

mittiiig:  a  supplemental  complaint  to  be  filed  "^  Orders   made   at   Chambers   are    either 

for    personal     demands     arising    after    suit  drawn  up  there,  or  a  note  of  their  purport  is 

brought   for  a  strict  foreclosure  of   a   land  indorsed  on  the  summons  and  signed  by  the 

contract,  Turner  v.  Pierce,  31  Wis.  342.]  Chief  Clerk,  and  transmitted  to  the  Registrar; 

2  Ord.  I.  48,  49,  50.  These  rules  do  not  to  be  drawn  up  by  him,  in  the  manner  ex- 
applj'  to  causes   commenced  before  the   1st  plained  in  the  text. 

day  of  Michaelmas  Term,  1852.     Ord.  I.  51.  8  geton,  1137;  as  to  the  mode  of  copying 

3  See  Ord.  VI.  1;  ore^c,  p.  398  minutes   and  decrees   and   orders,   see   Ord. 

4  See  post,  Chap.  XXXI.  §  5,  Method  of  28  Nov.,  1743;  Sand.  Ord.  565,  566;  Seton, 
Taxnt'uin  of  Costs.  4;  and  as  to  passing,  entering,  and  rectify- 

6  Ord.  XXIII.  1.  ing  decrees,  generallv,  see  Seton,  1137  et  feq. 

6  See  Rogers  ».  Rogers,  2  Paige,  473.   [The  If   the  minutes  of  tlie  order  have  not  been 

solicitor  of  the  party  obtaining  an  order,  or  taken  down  by  the  Registrar,  counsel's  notes 

in  whose  favor  a  decision  is  made,  draws  up  of  it  may  be  acted  on.     Anderton  v.  Yates, 

the  order  or  decree,  or  procures  it  to  be  drawn  15  Jur.  833,  V.  C.  K.  B. 
up,  and,  after  submitting  it  to  the  opposing  1  Seton,  1137. 

solicitor,   delivers  it  to  the  clerk  to  be  en- 
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forthwith  bespeak  copies  of  the  minutes,  if  they  require  them.  A  full 
draft  of  the  decree  or  order  is  usualk  prepared  for  the  party  drawing  it 
up  ;  and  copies  of  the  minutes  for  the  other  parties.^ 

Every  decree  or  order  must  be  bespoken,  and  the  necessary  docu- 
ments left  with  the  Registrar,  within  seven  days  ^  after  the  decree  or 
order  is  pronounced,  or  finally  disposed  of,  by  the  Court;*  and  if  this 
is  not  done,  the  Registrar  may  decline  to  draw  up  the  decree  or  order 
without  the  leave  of  the  Court.^ 

At  the  time  of  bespeaking  a  decree  or  order,  the  party  ®  bespeaking 
the  same  must  leave  with  the  Registrar  his  counsel's  brief,  and  such 
other  documents  as  may  be  required  by  the  Registrar,  for  the  purpose 
of  enabling  him  to  draw  up  the  same.''  The  documents  required  by  the 
Registrar  are  as  follows  :  ® 

Generally.  — Any  documents  or  e\-idence  required  to  be  produced  to 
the  Court.® 

Whenever  any  fund  in  Court  is  to  be  dealt  with.  —  The  Accountant- 
General's  certificate,  and,  if  the  funds  are  restrained  by  an  order,  the 
restraining  order,  or  an  office  copy.^° 

Where  payment  out  of  Court  is  ordered  to  legal  personal  representa- 
tives.—  The  probate  or  letters  of  administration,  stamped  for  a  suffi- 
cient amount.  ^^ 

Legacy  or  Succession  Duty.  —  Orders  for  payment  of  specified  sums 
to  the  Receiver-General  of  Inland  Revenue,  for  legacy  and  succession 
duty,  will  not  be  drawn  up  until  the  calculation  has  been  examined  at 
the  legacy  and  succession  duty  department,  and  a  certificate  obtained 
of  the  proper  amount  payable  for  duty.^-^ 

Reference  to  the  Record. — The  reference  to  the  record  is  to 
be  *  inscribed  or  stamped  on  some  document  in  the  cause,  or  on  *1010 
the  brief.  ^ 

Lower  Scale  of  Fees.  —  If  the  fees  of  Court  are  payable  according  to 
the  lower  scale  (except  on  orders  on  petition  or  summons,  other  than 
summons  originating  proceedings  in  Chambers) ,  a  copy  of  the  certificate 

2  im.  ■'  Ord.  I.  20. 

8  Exclusive  of  vacation?.     Prel    Ord.  10  8  Reg.  Refful.  15  March,  1860,  rr.  15-36; 

(11),  in  cases  where  the  decree  or  order  is  not  Seton,  1140  et  seq.     On  bespeaking  or  apply- 

made  in  vacation.  ing  for  orders  made  in  any  ex  parte  matter, 

4  Qrd.  I.  21.  solicitors  should  inquire  for  the  same  by  the 

6  Ord.  I.  22.     As  to  the  drawing  up  a  de-  title  under  which   it  appeared  in  the  Court 

cree,  where  a  defendant  had  died  before  it  paper.     Reg.  Regul.  15  March,  1800,  n. 

was  pronounced,  but  his  death  was  then  un-  9  Reg.  Regul.  15  March,  1860,  r.  15. 

known,  see   Rucker  v.  Scholefield,  1  N.  R.  I"  Jb  r.  16. 

180,  V.  C.  W. ;  see  also  Davies  v.  Davies,  9  "  Th.r.  17. 

Ves.  461;  Belsham  v.  Percival,  8  Hare,  157;  12  //,.  r.  18;  see  ante,  p.  1007;  and  post, 

2  C.  P.  Coop.  t.  Cott.  176;  Collinson  v.  Lister,  Chap.  XLI.,  Payment  out  of  Court. 

20  Beav.  .355;  1  .lur.  N.  S.  835;  Boucicault  1  Ord.  1.48;  H eg.  Regul.  15  March,  I860, 

V.  Delaficld,  9  .lur.  N.  S.  1283;  12  W.  R.  101,  r.  19;  ante.  p.  1008.     If  the  cause  was  com- 

V.  C.  W.-  Seton    1139.  menced  before  the   1st   day  of    Michaolmaa 

6  The' word  "'party"    in  Ord.  I.  20-32,  Term,  18.52,  the  reference  is  unnecessary ;  but 

means,  anv  person  appearing  at  the  hearing  the  solicitor  must  indorse  a  cevtillcate  on  the 

of  the  cause,  or  of   the   apjjlication   respec-  brief  that  the  cause  was  so  commenced.     See 

lively,  as  the  case  may  be.     Prel.  Ord.  10  Ord.  I.  51.     Reg.  Regul.  15  March,   1860   r. 

(11).  19.     For  a  form  of  certificate,  see  Vol.  in. 
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for  paying  the  lower  scale  of  Court  fees,  duly  marked  by  the  Clerk  of 
Records  and  Writs. ^ 

In  all  cases  of  Non- Appearance. — If  any  party  or  person  served 
does  not  appear  at  the"  hearing,  an  affidavit  of  service  on  such  party  or 
person.^ 

On  bespeaking  ]\Iinutes  of  Decrees.  — Counsel's  brief,  and  a  print  of 
the  bill,  with  the  reference  to  the  record  marked  thereon,  and  the  cor- 
rect title  of  the  cause,  with  the  names  of  the  guardians  of  any  infant 
defendants  inserted,  and  a  print  of  the  answer.  Where  printed  copies 
of  the  bill  and  answer  have  been  left  with  the  Usher  of  the  Judge,  for 
the  use  of  the  Registrar  in  attendance  in  Court,  it  will  not  be  necessary 
to  leave  others,  on  bespeaking  the  decree.* 

If  any  Admissions  are  to  be  entered  as  read. — The  original  paper 
of  admissions,  signed  by  the  parties  or  their  solicitors,  is  to  be  indorsed 
by  the  Registrar.  The  admissions,  when  so  indorsed,  are  to  be  filed  in 
the  Report  office,  before  the  decree  is  left  to  be  passed,  and  a  memo- 
randum thereof  is  to  be  made  on  the  decree  by  the  Clerk  of  Reports.^ 

If  a  Memorandum  has  been  entered,  of  service  of  a  copy  of  the  bill 
on  any  Defendant.  —  The  order  to  enter  the  memorandum  of  ser^ace, 
with  the  Record  and  Writ  Clerk's  certificate  of  the  entry  thereof,  and 
of  no  appearance  by  the  defendant  so  served.^ 

If  a  Traversing  Note  has  been  filed,  and  the  Defendant  does  not 
appear  at  the  hearing.  —  The  Record  and  Writ  Clerk's  certificate  that 
the  note  has  been  filed,  and  an  affidavit  of  service  of  a  copy  of  it,  and 
of  the  suhpana  to  hear  judgment.'' 

If  the   Bill   has  been  taken  pro  confesso. — The  stamped  copy  of 
the  bill  read  at  the  hearing,  and  any  previous  orders  as  to  the  con- 
tempt.^ 
*1011       *  If  any  affidavits  have  been  read  at  the  Hearing.  —  The  office 
copies  of  such  affidavits,  and  any  exhibits  therein  referred  to.^ 

If  any  Documents  have  been  proved  at  the  Hearing  viva  voce  or  by 
Affidavit.  — The  order  authorizing  them  to  be  so  proved,  with  the  office 
copies  of  the  affidavits,  if  any,  and  the  documents  proved.^ 

On  bespeaking  Minutes  of  Orders  on  further  Consideration.  —  Coun- 
sel's brief,  the  original  decree  or  the  last  order  on  further  consideration, 
and  any  subsequent  orders  to  revive  or  carry  on  the  proceedings,  and 
the  office  copy  of  the  Chief  Clerk's  certificate  and  office  copies  of  any 
affidavits,  and  any  exhibits  or  other  evidence  used  at  the  hearing.^ 

If  the  Order  deals  with  any  Purchase-money.  —  A  consent  brief  for 

2  Ord.  XXXIX.  2,  3 ;  Regnl.  to  Orel.  II [.  7  Reg.  Regul.  15  March.  1860,  r.  25 ;  ante, 
3;  Reg.   Regul.  15  March,   1860,  r.   20;  see       pp.  514.  515. 

post,  Chap.'^XXXI.  §  5,  Method  of  Taxation  »  Reg.  Regul.  15  March,  1860,  r.  26;  Ord. 

of  Costs.  13  Julv,  1861 ;  ante,  pp.  518,  526. 

3  Reg.  Regul.  15  March,  1860,  r.  21.  i  Reg.  Regul.  15  March,  1860,  r.  27;  ante, 

4  Jb.  r.  22;  Reg.  Regul.  23  Nov.,  1861.  pp.  896,  899. 

6  Ord.  I.  44;  XXIII.  23;  Reg.  Regul.  15  2  Rgg.  Regul.  15  March,  1860,  v.2S;ante, 

March,  1860,  r.  23 ;  ante,  pp.  847,  849.'  p.  819. 

6  Reg.  Regul.  15  March,  1860,  r.  24;  and  s  Reg.  Regul.  15  Mprch,  1860,   r.  29;  see 

Bce  Ord.  X.  12;  ante,  pp.  430,  431.  post,  Chap.  XXX.,  Further  Consideration. 
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the  purchaser,  or  an  affidavit  of  notice  to  him  of  the  intended  appUcation 
of  the  purchase-mone}',  and  that  the  conve3'auce  has  been  executed  and 
delivered  to  him.* 

"  On  bespeaking  Minutes  of  Orders  on  Motions.  —  Counsel's  brief,  with 
his  indorsement  of  the  order  made,  the  notice  of  motion,  if  any,  au- 
m;xed,  and  office  copies  of  any  affidavits,  and  any  exhibits  or  other 
evidence  used  at  the  hearing  of  the  motion.^ 

On  bespeaking  Minutes  of  Orders  on  Petition.  —  The  original  petition 
and  counsel's  brief,  with  his  indorsement  of  the  order  made,  and  any 
decree,  or  order,  or  the  office  cop}'  of  any  certificate,  on  which  the 
petition  is  founded,  and  office  copies  of  any  affidavits,  and  any  exhibits 
or  other  evidence  used  at  the  hearing.^ 

On  bespeaking  Minutes  of  Orders  under  the  Settled  Estates  Acts.  — 
In  addition  to  the  last-mentioned  documents,  the  newspapers  containing 
the  advertisement  of  the  petition,  and  any  interlocutory  orders  that  may 
have  been  made  relating  thereto.' 

On  bespeaking  Minutes  of  Orders  under  Acts  authorizing  Public 
Works.  —  AVhere  the  order  deals  with  any  money  paid  into  Court  by 
the  promoters  of  any  public  undertaking  to  the  credit  of  such  under- 
taking, not  standing  to  any  separate  account :  the  Accountant-General's 
certificate  of  the  payment  into  Court  of  the  sum  sought  to  be  dealt  with, 
and  also  the  Accountant-General's  certificate  of  the  fund  in  Court  to  the 
credit  of  the  undertaking  ;  and  when  the  order  directs  the  carrying  over 
of  the  mone}-  to  a  separate  account,  or  payment  of  the  same  out  of 
Court  to  an}'  person  entitled  thereto :  an  affidavit  of  the  peti- 
tioner verifying  the  petition,  *  and  negativing  any  adverse  right  *1012 
or  claim ;  and  all  other  evidence  used  at  the  hearing.^ 

On  bespeaking  Minutes  of  Orders  for  Winding-up  Companies. — In 
addition  to  the  documents  usually  required  on  orders  on  petitions,  the 
affidavit  of  the  service  of  the  petition,  and  the  London  Gazette  and 
newspapers  containing  the  advertisement  thereof.^ 

On  bespeaking  Minutes  of  Orders  vacating  Receivers'  Recognizances. 
—  An  office  cop}'  of  the  receiver's  recognizance  from  the  office  of  the 
Clerk  of  Enrolments.^ 

At  the  time  of  delivering  out  the  draft  of  any  decree  or  order  which 
requires  to  be  settled  b}'  the  Registrar  in  the  presence  of  the  pai'ties,* 
the  Registrar  delivers  out  to  the  party  on  whose  application  the  draft 
has  been  prepared,  an  appointment  in  writing  of  a  time  for  settling  the 

*  Reff.  Rofful.  15  March,  1860,  r.  30;  see  XXXIV.  3;  pee  pnst.  Chap.    XIJ.,  Pnyment 

post,  (Jhap.  XXX.,  Farther  Consideration.  out  of  Court,    and   Chan.   XLV.,    Stntulopj 

5  Rcf?.  Kf^tJiiI.  1-5  Marcli,  18(30,  r.  31;  see  Jurisdiction  (Lands  Clauses  Consolidation 
post,  Chap.  XXXV.  §  2.  Motions.  Acts). 

6  RfiT.  Kefciil.  15  March,  18'i0,  r.  32;  see  2  Reg.  Regiil.  15  March.  1860,  r.  35;  and 
post,  Cliap.  XXXV.  §  .3,  Petitions.  see  ih.  r.  .32.  ante,  p.  1011. 

7  Reg.  Regiil.  15  'March,  1800,  r.  33;  see  3  /i.  ,..  36;  and  see  post.  Chap.  XXXIX. 
post  Cha\).XLY.,  Statutory  Jurisdiction  (Set-  §  7,    Dischar<je  of  Receivers. 

tied  JCstntes  Acts).  ■*  See  Ord.  I.  32;  and  see  Hart  v.  Tulk,  6 

1  Reg.  Regul.  15  March,  1860,  r.  34;  Ord.       Hare,  Oil,  016. 
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same.'^  A  cop}^  of  such  appointment  must  be  served  on  the  opposite 
parties  one  clear  day  at  least  before  the  time  fixed  thereby  for  settling 
the  draft  decree  or  order,  by  leaving  such  copy  of  such  appointment  at, 
or  sending  it  by  post  to,  the  place  for  service  of  such  party  ;  ^  and  the 
party  serving  such  copy,  and  the  party  so  served,  must  attend  such 
appointment,  and  produce  to  the  Registrar  their  briefs,  and  such  other 
documents  as  may  be  necessary,  to  enable  him  to  settle  the  draft.''  The 
original  appointment,  with  a  memorandum  indorsed  thereon  of  the  ser- 
vice of  a  copy  thereof  on  the  opposite  party,  signed  by  the  person  by 
■whom  such  service  was  effected,  must  be  delivered  to  the  Registrar,  in 
order  that  he  may  be  satisfied  that  service  has  been  duly  eflfected ;  but 
he  may  require  such  service  to  be  verified  by  affidavit. ^ 

If  any  party  fails  to  attend  the  Registrar's  appointment  for  settling 
the  draft,  or  fails  to  produce  his  briefs,  and  such  other  documents  as 
the  Registrar  may  require,  to  enable  him  to  settle  such  draft,  the  Reg- 
istrar may  proceed  to  settle  it  in  his  absence ;  and  the  Registrar  may 
dispense  with  the  production  of  counsel's  briefs,  and  act  upon  such 
evidence  as  he  may  think  fit  of  the  actual  appearance  by  counsel  of  the 
party  failing  to  attend  or  to  produce  such  documents  or  papers  as  afore- 
said, or  may  require  the  matter  to  be  mentioned  to  the  Court.^ 

The  Registrar  may  adjourn  any  appointment  for  settling  the 
*1013  *  draft  of  any  decree  or  order,  to  such  time  as  he  may  think  fit ; 
and  the  parties  who  attended  the  appointment  are  bound  to  at- 
tend the  adjournment  without  further  notice.^ 

If,  upon  perusing  the  minutes,  or  draft  of  the  decree  or  order,  it 
appears  that  any  thing  is  doubtfully  expressed,  or  contrary  to  the  plain 
sense  and  meaning  of  the  Court,  or  that  any  thing  has  been  omitted  in 
them  which  ought  to  have  been  inserted,  and  the  Registrar  refuses  to 
make  an  alteration  in  them,^  an  application  must  be  made  to  tlie  Court 
to  vary  the  minutes.  This  application  was  formerly  made  by  petition, 
stating  the  specific  matter  to  be  added  or  altered  ;  ^  but  it  is  now  usually 
made  by  motion :  of  which  notice  must  be  given.*     The  notice  must 

5  Ord.  I.  23.  For  form  of  appointment,  ford,  2  Wend.  221;  Rogers  v.  Rogers,  1 
seeOrd.  I.  2D;  and  Vol.  III.  Paige,   188.     A  motion   to  rectify  the  min- 

6  Ord.  I.  2.5;  and  see  ante,  p.  1009,  n.  utes  of  a   decree  may  be  sustained  at   any 

7  Ord.  I.  24.  time  before  the  decree  is  recorded.    Gibson  v. 

8  Ord.  I.  26.  Crehore,   5   Pick.   146;  Park  v.  Johnson,    7 

9  Ord.  1.28.  Party  not  producing  briefs,  Allen,  -381.  .382,  and  may  be  argued,  if  the 
ordered  to  do  so  within  a  limited  time;  in  Court  think  proper.  Gibson  v.  Crehore,  .5 
default  order  to  be  drawn  up  without  produc-  Pick.  146.  But  the  Court  may,  in  the  exer- 
tion of  them.  Yeatman  v.  Read,  14  W.  R.  cise  of  its  discretion,  refuse  to  receive  such 
123   V.  C.  K.  motion,  if  there  has  been  any  improper  and 

i  0,-(i.  I.  31.  injurious  delay  in  bringing  it  forward.    Ibid. 

2  As  to  the  power  and  duties  of  the  Regis-  By  the  85th  Equity  Rule  of  the  United  States 
trar,  in  drawing  up  decrees,  see  Davenport  v.  Courts  it  is  provided,  that  "  clerical  mistakes 
Stafford,  8  Beav.  503,  511,  513 ;  9  .Jur.  801.  in  decrees,  or  decretal  orders,  or  errors  aris- 

3  Grey  «.  Dickenson,  4  Mad.  464;  and  see  ing  from  any  accidental  slip  or  omission, 
Stewart  v.  Forbes,  16  Sim.  433.  may,  at  any  time  before  an  actual  enrolment 

4  Webber  v.  Hunt,  1  Mad.  13 ;  Punder-  thereof,  be'eorrected  by  order  of  the  Court  or 
Bon  «.  Dixon,  5  Mad.  121  ;  [Tennant  v.  a  Judge  thereof,  upon"  petition,  without  the 
Trenchard,  L.  R.  4  Ch.  App.  537;]  Clark  form  or  expense  of  a  i  ^hearing."  See  Pin- 
V.  Hall,   7  Paige,   382  ;   Murray  v.  Blatch-  gree  v.  Coffin,  12  Gray,  288. 
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specify  the  particular  matter  to  be  added  or  altered,^  and  the  Registrar 
should  be  previous!}'  informed  of  the  application.® 

All  applications  to  vary  the  minutes  of  decrees  must  be  made  to  the 
Court  by  which  the  decree  was  pronounced.  The  Lord  Chancellor  has 
no  power  to  alter  a  decree  made  by  an  inferior  Judge,  although  he  him- 
self was  that  Judge ;  and,  therefore,  where  a  decree  had  been  made  by 
Lord  Cottenham,  when  Master  of  the  Rolls,  an  application  to  him,  after 
he  was  Lord  Chancellor,  to  vary  the  minutes  of  the  decree,  and  which 
was  not  consented  to,  was  refused.'' 

Sometimes,  at  the  hearing  of  the  cause,  or  on  a  special  application  to 
the  Court  after  the  hearing,*  leave  is  given  that  the  cause  be  put  in  the 
paper,  "to  be  spoken  to  upon  the  minutes  : "  in  which  case,  the  appli- 
cation to  have  the  cause  put  in  the  paper  should  be  made  within  a  fort- 
night at  the  utmost.^  In  Prince  v.  Jloward,'^'^  Sir  John  Romilly  M.  R. 
said  that,  unless  the  Court,  at  the  hearing,  allows  a  cause  to  be  after- 
wards spoken  to  on  the  minutes,  the  whole  matter  must  be  considered 
as  concluded  when  the  decree  or  order  is  pronounced ;  and  the 
parties  must  then  go  before  the  *  Registrar,  and  it  is  his  duty  to  *1014 
prepare  the  decree  or  order  to  the  best  of  his  ability ;  and  until 
this  has  been  done,  the  Court  will  not  entertain  any  application  to  alter 
the  minutes,  unless  in  cases  of  difficulty,  when  the  Registrar  himself 
requires  the  matter  to  be  mentioned  to  the  Court.  When  the  minutes 
have  been  prepared  by  the  Registrar,  if  anj^  party  feels  dissatisfied,  and 
wishes  to  bring  the  matter  before  the  Court,  he  must,  at  his  own  peril, 
give  a  notice  of  motion,  specifying  the  matters  he  complains  of  in  the 
proposed  decree  or  order,  as  settled  by  the  Registrar. 

Motions  of  this  nature  will,  in  general,  be  permitted,  provided  the 
decree  remains  in  minutes.^  Strictly  speaking,  questions  of  importance 
ought  not  to  be  discussed  upon  applications  to  vary  minutes  ;  but  this 
rule  is  not  alwa^'s  adhered  to,  and  discussions  of  great  moment  have 
sometimes  been  permitted.'^ 

Where  a  variation  is  made  by  the  Court  in  the  minutes  or  draft 
settled  by  the  Registrar,  the  variation  is  embodied  in  the  decree  or  order 
originally  made,  and,  except  when  the  costs  of  the  application  are 
ordered  to  be  paid,  no  fresh  order  is  drawn  up.^ 

To  avoid  questions  on  the  minutes,  the  Court  sometimes  requires  the 
counsel  on  both  sides  to  sign  draft  minutes,  to  be  handed  in  to  the 
Registrar  ;    and   where   orders    are    taken    by   arrangement   between 

6  Prince  V.  Howard,  14  Boav.  208;  Hood  i  1  Turn.  &  Ven.  .319;    [ex   parte  Pul- 

V.  Cooper,  26  Beav.  373;  Seton,  1142.     For  brook.  17  W.  R.  1075;]   Seton,  1142. 

form  of  notice,  see  Vol.  III.  2  Perrv  v.  Phillips,   1   V^es.  J.  251,   252; 

6  Seton,  1142.  Pootlo  v.  Blundell,  1  Mcr.  193,  202.     An  ap- 

7  Reece  v.  Hcece,  1  M.  &  C.  372.  jjlication  to  vary  tlio  order  cannot  be  made, 

8  Seton,  1142.  Such  an  application,  ac-  on  tlic  mere  ground  that  a  decision  which  is 
cording  to  the  present  practice,  is  seldom  in  point  was  not  prominently  brought  to  the 
granted.  attention   of    the   Court.      Re   Vicar  of  St. 

9  Hood  V.  Cooper,  uM  sup. ;  Seton,  1143.  Sepulchre,  11  W.  R.  45G,  V.  C.  K. 

10  14  Beav.  208;  see  also  Hood  r.  Cooper,  »  Seton,   1142.      For  form  of    order,   see 

ubi  sup.  ibid. 
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tlu'  p;irti(.\s,  the  minutes  should  always  be  signed  by  the  respective 
counsel.'' 

The  llegistrnr,  upon  consent  of  the  parties,  may  allow  such  altera- 
tions to  be  made  in  the  decree  as  his  knowledge  and  experience  teach 
him  would  be  sanctioned  by  the  Court  if  mentioned  thereto.^  After  a 
decree  or  order  has  been  settled  by  the  Registrar,  it  cannot  be  altered 
in  the  absence  of  an}-  of  the  parties  interested.*' 

AVhcn  the  draft  decree  or  order  has  been  settled  by  the  Registrar,  he 
names  a  time  in  the  jDresence  of  the  several  parties,  or  else  delivers  out 
an  appointment  in  writing,  of  a  time  for  passing  the  decree  or  order ; 
and,  in  the  latter  case,  such  appointment  must  be  served  on  the  opposite 
party,  in  like  manner  as  an  appointment  to  settle  a  draft  decree  or 
order ;  "^  and  the  original  appointment,  together  with  a  memorandum 
indorsed  thereon  of  the  service  of  a  copy  thereof  on  the  opposite  party, 
and  signed  by  the  person  by  whom  such  service  has  been 
*1015  effected,  must  be  delivered  to  the  *  Registrar,  in  order  that  he 
may  be  satisfied  that  service  has  been  duly  effected ;  but  the 
Registrar  may  require  such  service  to  be  verified  by  affidavit.^ 

The  decree  or  order,  having  been  prepared  from  the  draft,  is  deliv- 
ered, together  with  the  draft,  to  the  party  bespeaking  it :  by  whom  it 
should  be  carefull}''  compared  with  the  draft,^  If  the  party,  having 
thus  received  the  original  decree  or  order,  neglects  to  return  it  to  the 
Registrar,  in  order  that  it  may  be  passed  and  entered,  he  will,  on  motion, 
of  which  notice  must  be  given,  be  ordered  to  do  so.^  If  any  party 
fails  to  attend  the  Registrar's  appointment  for  passing  any  decree  or 
order,  or  fails  to  produce  his  briefs  and  such  other  documents  as  the 
Registrar  may  require  for  that  purpose,  the  Registrar  may  proceed  to 
pass  the  same  in  bis  absence,  and  may  dispense  with  the  production  of 
counsel's  briefs,  and  act  upon  such  evidence  as  he  may  think  fit  of  the 
actual  appearance  b}-  counsel  of  the  party  failing  to  attend,  or  to  produce 
such  documents  or  papers  as  aforesaid,  or  may  require  the  matter  to  be 
mentioned  to  the  Court.* 

The  Registrar  may  adjourn  any  appointment  for  passing  any  decree  or 
order  to  such  time  as  he  may  think  fit ;  and  the  parties  who  attended  the 
appointment  are  bound  to  attend  the  adjournment,  without  further  notice.^ 

■*  Seton,  1143.  higher  scale,  1/.  lower  scale  ;  for  every  order 

6  Davenports.  Stafford,  8  Beav.  503,  511 ;  on  petition  or   motion  of  course,  5s.  higher 

9  Jur.  801;  Seton,  1142.  scale,  Is.  lower  scale,  and  for  every  other  order 

6  Major  V.  Major,  13  Jur.  1,  L.  C.  11.  higher  scale  and  lOs.  lower  scale.    Regul.  to 

7  See  Ord.  I.  24,  25;  cmte,  p.  1012.  Ord.  Sched.  4;  and  see  Reg.  Regul.  15  March, 

1  Ord.  I.  27.  For  form  of  appointment,  1860,  r.  37.  As  to  the  fees  paj'able  on  orders 
see  Ord.  I.  29;  and  Vol.  III.  drawn  up  in  Chambers,  see  Regul.  to  Ord. 

2  The  following  fees  on  decrees  or  orders  Sched.  4;  a.nd  post,  Chap.  XXIX.,  Proceed- 
drawn  up  by  the  Registrars  are  payable,  in  intjs  in  Chambers. 

Chancery  fee  fund  stamps,  impressed  on  or  3  geton,    1139;  Robinson  v.  Manuelle,  14 

affixed  to  the  original  decree  or  order;  for  Jur.    583,   Lds.  Com.;  Clifford  v.  Turrill,    2 

every  decree  or  decretal  order  made  by  the  De  G.  &  S.   1;  12  Jur.  428.    For  form  of 

Court  on  a  special  case,  or  on  the  original  notice,  see  Vol.  III. 
hearing  of  a  cause,  or  on  motion  for  a  decree,  *  Ord.  I.  28. 

and  on   further  consideration   not  made   on  6  Ord.  I.  31. 

summons   adjourned     from    Chambers,    31. 

972 


DRAWING  UP,   PASSING,   AND  ENTEPJNG.  *1016 

A  decree  or  order  is  said  to  be  passed  when  the  Registrar  has  inserted 
his  initials  in  the  margin,  at  the  foot  of  the  last  page,  as  an  authority 
to  the  clerk  of  entries  to  enter  it  in  the  Registrars'  books.® 

The  Registrar's  appointments,  with  the  indorsements,  if  any,  thereon, 
are  filed  by  the  Registrar.' 

The  practice  in  all  cases,  except  orders  of  course,  and  orders  of  a 
simple  kind,  in  which  the  parties  cannot  be  injured  by  the  order  as 
drawn  up,^  is  as  before  stated  ;  but  the  Registrar  has  power,  in  any 
case  in  which  he  thinks  it  expedient,  to  settle  and  pass  the  decree  or 
order,  without  making  any  appointment  for  either  purpose,  and  without 
notice  to  anj-  part}'.^ 

*When  passed,  the  decree  or  order  is  left  by  the  Registrar  *1016 
with  the  entering  clerks  to  the  Registrars,  to  be  entered  in  the 
Registrars'  book.^ 

Upon  every  decree  or  order  so  entered,  one  of  the  entering  clerks 
will,  at  the  request  of  the  party  leaving  the  same,  mark  the  day  of  the 
month  and  year  on  which  the  same  is  so  left  for  entry ;  '^  and  no  writ  of 
fieri  facias  or  elegit  can  be  sued  out  upon  such  decree  or  order,  unless 
the  date  of  such  entr}'  is  so  marked  thereon.^ 

It  is  the  duty  of  the  entering  clerk  to  enter  the  decrees  and  orders 
left  for  entry,  without  abbreviations,  and  in  a  clear  and  legible  hand, 
under  the  dh-ection  of  the  Senior  Registrar,  within  one  clear  day,  and 
after  examining  such  entry,  to  mark  the  same  with  his  initials,  to  denote 
such  examination.*  No  proceedings  can  be  taken  upon  a  decree  or 
order  not  entered ;  and  if  any  are  taken,  they  are  irregular  and  void- 
able :  even  though  the  omission  to  enter  the  decree  or  order  has  been 
occasioned  by  the  mistake  of  the  entering  clerk,  and  not  through  any 
neglect  of  the  part}'.^ 

All  decrees  and  orders  made  in  Michaelmas  and  Hilary  Terms,  and 
the  vacations  following,  are  to  be  entered  before  the  first  day  of  Michael- 
mas Term  following  ;  and  all  decrees  and  orders  of  Easter  and  Trinity 
Terms,  and  the  vacations  following,  are  to  be  entered  before  the  first 
day  of  the  ensuing  Easter  Term;  or  else  the  party  must  obtain  an 

6  Seton,  1139.  filed  by  the  clerk.    A  mere  order  for  a  decree 

7  Ord.  i.  30.  before'it  is  extended  in  due  form  and  in  apt 

8  Hart  V.  Tiilk,  6  Hare,  611,  616.  and  technical  language  cannot  be  held  to  he 

9  Ord.  I.  32;  see,  for  cases  before  this  or-  a  complete  record  of  the  judgment  of  the 
der,  Margrave  tJ.Hargrave,  3  M'N.  &  G.  348;  Court.  Bigelow  C.  J.  ia  Thompson  v. 
Smith  V.  .Vctnn  (No.  2),  2Q  Beav.  559.  Goulding,  5  Allen.  84,  85. 

1  18  &  19  Vic.  c.  134,  §  6;  Ord.  I.  18,  19;  3  Ord.  XXIX.  7;  see/>os<,  §  7,  tnforamj 
Regul.   to  Ord.   Sched.  2;    Seton,   1139;   see       Decrees  and  Order.^. 

Whitnev  v.  IJelden,  4  Paige,  140.  *  Ord.  I.  18.     The  charge  for  entry  i.s  m- 

2  In  "Massachusetts,  every  order  and  de-  eluded  in  the  fee  payable  on  the  decree  or 
cree  shall  bear  date  as  of  the  dav  when  the  order.  Regul.  to  Ord.  Sched.  4,  ante,]-). 
Bame  is  actually  entered  ijy  the  'clerk,  and  1015,  n.  The  decree  or  order  when  entered, 
the  date  be  noted  upon  tiie  order  or  decree  is  returned  by  the  entering  clerk  to  the  as- 
and  upon  the  doclvct  by  ihe  clerk  at  the  time  sistant  clerk  to  the  Registrar ;  by  wiiom  it  i3 
of  entering  the  same!  Genl.  Sts.  c.  113,  then  delivered  out  to  th<.  solicitor  liaving  the 
§16.  But  no  decree  can  be  said  to  be  entered  carriage  of  it.  Keg.  Kegi.i  15  March.  1800,  n. 
of  record  until  it  is  formally  drawn  out  and  6  Tolson  v.  Jervis,  8  Ikav.  304,  30G. 
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order  to  enter  them  7uihc  j>ro  tunc :  ^  without  which,  a  decree,  not  entered 
within  the  time  prescribed  by  the  Com-t,  cannot  be  entered. 

An   order   to   enter   a   decree    or    order,    nunc   pro   tunc,    may   be 

obtained,   upon  application  by  motion   of  course,  or  by  petition  of 

course  at  the  Rolls  ;  ^  and,  when  passed,  must  be  left  with  the 

*1017  *  entering  clerk,  at  the  Registrars'  Office,  as  his  authority  to 

enter  the  decree  or  order. 

Orders  to  enter  decrees,  nunc  pro  tunc,  will  be  made  after  a  very  long 
interval  has  elapsed  from  the  time  of  pronouncing  the  decree  ;  and  even 
where  the  original  decree  has  been  lost,  the  Court  has  permitted  it  to 
be  entered  nunc  pro  tunc,  from  the  office  copy,  after  the  lapse  of  twenty- 
three  years.^ 

In  Jesson  v.  Brewer,^  where  the  pleadings  in  the  cause  as  well  as  the 
original  decree  (which  was  pronounced  seventy-nine  years  before  the 
application)  were  lost,  a  paper,  purporting  to  be  a  copy  of  the  decree, 
was  allowed  to  be  entered  as  the  decree,  and  enrolled :  it  appearing 


6  Tolson  V.  Jervis,  ubi  sup. ;  Orel.  4  Dec, 
1691;  Sand.  Orel.  394.  This  order  is  con- 
sidered to  be  kept  on  foot  by  Prel.  Ord.  r.  5, 
and  it  is  still  the  practice  in  the  Registrars' 
office  to  require  that  decrees  and  orders  shall 
be  entered  within  the  above  time.  Seton, 
1137 ;  and  see  ib.  3. 

7  Seton,  1137.  Where  one  of  the  defend- 
ants dies  after  the  argument  of  a  cause,  and 
before  judgment,  the  decree  will  be  entered 
so  as  to  have  relation  back  as  of  the  day  of 
the  final  hearing.  Campbell  v.  Mesier,  4 
John.  Ch.  334;  Benson  v.  Wolverton,  1  C. 
E.  Green,  110;  Durnham  v.  Dalling,  1  C.  E. 
Green,  310;  Bank  of  United  States  v.  Wei- 
siger,  2  Peters,  481.  Where  the  plaintiff  died 
after  the  entry  of  an  appeal  from  the  decision 
of  a  Vice-Chancellor,  and  after  the  cause  was 
ready  for  a  hearing  upon  the  appeal,  but  the 
fact  of  his  death  being  unknown  to  the  coun- 
sel, the  cause  was  afterwards  heard  and  de- 
cided by  the  Chancellor  upon  the  appeal;  it 
was  held,  that  the  decree  upon  the  appeal 
might  be  entered  nunc  pro  tunc  as  of  a  day 
previous  to  the  death  of  the  plaintiff  and  after 
the  entering  of  the  appeal.  Vroom  v.  Dit- 
mas,  5  Paige,  528;  see  Wood  v.  Keyes,  6 
Paige,  478;  [Emery  v.  Parrott,  107  "Mass. 
104.]  An  order  for  that  purpose  is  necessary. 
Burnham  v.  Dalling,  1  C  E.  Green,  310. 
[And  this  order  was  made  where  a  decree, 
drawn  in  accordance  with  the  opinion  and 
special  directions  of  one  Chancellor,  was 
signed  by  his  successor,  and  acted  upon  by 
the  parties  until  after  decree  continuing  the 
Master's  report  thereon.  Ruckman  v.  Decker, 
12  C.  E.  Green,  244.]  The  Court  will  direct 
a  decree  to  be  made  up  from  the  Registrar's 
notes,  and  entered  nunc  pro  tunc,  on  the 
application  of  a  third  person.  Stonev  v. 
Saunders,  1  Hayes  &  J.  341;  but  not  after 
a  long  lapse  of  time.  Witby  v.  Norton,  4 
Y.  &  C.  266.  An  enrolment  made  nunc  pro 
tunc  will  have  relation  back  to  the  time  of 
the  decree,  and  protect  an  intermediate  sale. 
Goelet  V.  Lansing,   6  John.  Ch.  75.     But  a 


decree  cannot  be  entered  nunc  pro  tunc,  so 
as  to  affect  by  relation  the  rights  of  persons 
other  than  parties,  or  their  immediate  repre- 
sentatives, acquired  before  the  decree  was 
actually  pronounced.  Dawson  v.  Scriven,  1 
Hill  Ch.  177;  see  McConnel  v.  Smith,  23  111. 
611. 

A  decree  nunc  jn'o  tunc  is  always  admis- 
sible where  a  decree  was  ordered  or  intend- 
ed to  be  entered,  and  was  omitted  to  be 
entered  only  by  the  inadvertence  of  the 
Court;  but  a  decree,  which  was  not  actually 
meant  to  be  made  in  a  final  form,  cannot  be 
entered  in  that  shape,  nunc  pro  tunc,  in  order 
to  give  validity  to  an  act  done  by  a  judicial 
oflScer  under  a  supposition  that  the  decree 
was  final  instead  of  interlocutory.  Gray  v. 
Brignardello,  1  Wallace;  U.  S.  627.  [When- 
ever by  any  accident  there  has  been  an  omis- 
sion by  the  proper  officer  to  enter  any 
proceeding  of  a  Court  of  Record,  the  Court 
has  the  power,  and  it  is  its  duty,  on  the  ap- 
plication of  any  person  interested,  to  have 
such  proceeding  recorded  as  of  its  proper  date. 
And  it  is  no  ground  for  refusing  such  amend- 
ment that  the  rights  of  third  persons  will  be 
injuriously  affected  thereby.  Foster  v.  Wood- 
tin,  65  N.  C.  29.  And  see,  for  instances  of 
orders  nunc  pro  tunc,  United  States  v.  Gomez, 
1  Wall,  690;  Supervisors  v.  Durant.  9  Wall, 
736 ;  Newland  v.  Gaines,  1  Heisk.  720.  But 
where,  after  the  decree  was  orally  pronounced, 
the  record  was  destroyed  by  the  great  fire  of 
1871  in  Chicago,  it  was  held  error  to  refuse  a 
motion  to  postpone  the  final  decree  until  the 
evidence  was  supplied.  Hughes  v.  Washing- 
ton, 65  111.  245.  A  decree  was  also  held  in- 
valid which  was  rendered  before  supplying  a 
lost  supplemental  bill  on  which  it  was  based. 
Groch  V.  Stenger,  65  111.  481.  But  see  Ran- 
dall V.  Payne,  1  Teun.  Ch.  137.]  For  form 
of  order,  "see  Seton,  1137  ;  and  for  forms  of 
motion  paper  and  petition,  see  Vol.  III. 

1  Lawrence  v.  Richmond,  1  J.  &  W.  241; 
Donne  v.  Lewis,  11  Ves.  601. 

2  1  Dick.  370. 
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from  the  niiuiite-book  of  the  Registrar  that  such  a  decree  was  pro- 
nounced at  the  time,  and,  from  a  Master's  report  that  it  had  been  acted 
upon.  And  where  an  order  which  had  been  passed  nine  years  before, 
but  not  entered,  could  not  be  found,  the  Court  allowed  it  to  be  re-issued.^ 

It  seems,  that  an  order  to  enter  a  decree  nunc  pro  tunc  may  be  made, 
although  the  suit  has  abated.*  And  so,  when  the  suit  has  abated 
between  the  hearing  and  judgment,  the  decree  may  still  be  drawn  up.^ 

The  decree  or  order  having  been  passed,  any  party  may  obtain  an 
off.ce  copy :  which,  when  signed  by  the  Registrar,  and  marked  by  the 
entering  clerk,  will  be  as  effective,  for  every  purpose  of  proceeding  in  the 
cause,  as  the  original  decree  or  order  ;  ^  and  may  be  given  in  evidence, 
instead  of  the  original^ 

*  Proper  calendars  or  indexes  of  the  entries  in  the  Registrars'  *1018 
books  are  to  be  made  by  the  entering  clerks,  so  that  the  same 
may  be  conveniently  referred  to  when  required ;  and  such  calendars  or 
indexes,  and  the  books  in  which  such  entries  are  made,  are,  when 
completed,  to  be  transmitted  to  the  Report  office  to  be  there  pre- 
served under  the  direction  of  the  Clerks  of  Records  and  Writs,  and  are 
to  be  at  all  times  during  office  hours,  accessible  to  the  public,  on  pay- 
ment of  the  usual  fee.^  Office  copies  of  decrees  and  orders  are  usually 
obtained  from  the  Report  office  :  which  is  now  conducted  under  the 
superintendence  and  control  of  the  Clerks  of  Records  and  Writs  ;  ^  and 
no  such  office  copy  is  to  be  delivered  out  of  their  office,  or  be  capable  of 
being  used  in  Court,  or  in  the  Judges'  Chambers,  unless  it  is  signed  by 
one  of  the  Clerks  of  Records  and  Writs  ;  and  no  costs  of  any  such  copy 
not  so  signed  are  to  be  allowed  on  any  taxation  of  costs. ^ 

The  effect  on  decrees  and  orders  of  the  stat.  1  &  2  Vic.  c.  110,  and 
later  Acts,  will  be  considered  hereafter.* 


Section  IV.  —  Enrolment  of  Decrees  and   Orders. 

A  decree  does  not,  strictly  speaking,  become  a  record  of  the  Court 
until  it  has  been  enrolled,^  and,  although  the  Court  itself,  after  it  has 

3  Russell  V.  Tapping,  3  W.  R.  379,  V.  C.  ^  See  14  &  15  Vic.  c.  99,  §  14  ;    ante,  p. 

K.     [See  ex  parte  Dean,  &c.  of  St.  Pauls,  8G4. 

18  W.  R.  724.]  1  Ord.  I.  19.     A  fee  of  Gd.  is  payable,  by 

^  Seton,  1139  ;  and  see  Willimott  v.  Ogil-  a  fee  fund  stamp,  upon  every  application  fo'r 

by,  there  cited;  contra   IJertie  v.  Lord  Falk-  a  search  in  the  Report  office.     Regul.  to  Ord. 

land,   1  Dick.  2.5;  but  see,  as  to  the  latter  Sched.  4.     As  to  the  mode  of  keeping  and 

case,  2  C  P.  Coop.  t.  Cott.  37.  referring  to  the  Registrars'  books,   see   Se- 

5  Davies  v.  Davies,  9  Ves.  461 ;  Belsham  ton,  2. 

V.  Percival,    8   Hare,   157;  2   C.  P.  Coop.  t.  2  i8  &  19  Vic.  c.  134.  §  6. 

Cott.  176;  Collinson  i-.  Lister,  20  Keav.  355;  «  Ord.  XXX VL  1,    2.      The    charge   for 

1  Jur.    N.    S.    835;    Seton,    1139;    and   see  such  copies  is  4(/.  per   folio,   payable  in  fee 

Boucicault  V.  Delatield,  9  .lur.  N.  S.  1282;  12  fund  stamps.     Regul.  to  Ord.  Sched.  4;  but 

W.  R.  101,  V.  C.  W. ;  Rucker  v.  Scholetield,  see  as  to  paupers,  tmle,  p.  44. 

1  N.  R.  180,  V.  C.  W.  4  See  post,  p.  1030  et  seq. 

6  A  fee  of  1^  higher  scale,  and  10s.  lower  6  Where  the  decree  is  final  as  tT  nny 
scale,  is  payable,  in  Chancery  fee  fund  branch  of  the  cause,  or  as  to  any  of  the  par- 
stamps,  for  every  office  copy  of  a  decree  or  ties  tiiereto,  it  must  be  enrolled  before  a  deed 
order  so  taken.    Regul.  to  Ord.  Sched.  4.  can  be  executed  ou  a  sale  under  the  decree, 
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been  duly  passed  and  entered,  treats  it  as  a  foundation  for  ulterior  pro- 
ceedings, it  is  not  considered  of  a  suUicientlj  permanent  nature  to 
entitle  it,  in  other  Courts,  to  the  same  attention  that  is  paid  by  one 

Court  of  Record  to  the  records  of  other  Courts  of  the  same  nature. 
*1011)       *  In  fact,  till  a  decree  has  been  enrolled,  and  thereby  become  a 

record,  it  is  liable  to  be  altered  by  the  Court  itself,  upon  a- rehear- 
ing ; '  whilst  a  decree,  which  has  been  enrolled,  is  not  susceptible  of 
alteration,  except  by  the  House  of  Lords,  or  by  bill  of  review.^  For 
this  reason  it  is,  that  a  decree,  which  has  not  been  enrolled,  although 
it  is,  in  its  nature,  a  final  decree,  is  considered  merely  as  interloc- 
utory, and  cannot  be  pleaded  in  bar  to  another  suit  for  the  same 
matter.^  The  advantage,  therefore,  to  be  obtained  by  the  enrolment 
of  a  decree  is :  to  prevent  its  being  the  subject  of  a  rehearing,  and 
to  enable  the  party  benefited  b}-  it  to  plead  it  in  bar  to  any  new  bill 
which  may  be  filed  against  him,  for  any  of  the  matters  embraced  by 
the  bill  upon  which  the  decree  is  founded.*     No  appeal  to  the  House 


and  before  an  execution  can  be  issued  to  en-      cree  has  been  enrolled,  that  is,  after  it  has 


force  a  perfomiance  of  such  decree.  Min- 
thorne  v.  Tonikins,  2  Paige,  102.  'I'his 
decision  was  under  a  rule  in  Cliancery  here- 
tofore existing  in  New  York.  Decrees 
should  be  enrolled  in  all  cases  where  a  de- 
cree has  been  rendered,  or  an  order  of  dis- 
missal had,  or  any  order  in  the  nature  of  a 
decree,  which  determines  the  suit,  wliether 
such  suit  concerns  real  or  only  personal 
estate.  Halst.  Dig.  176.  So  in  all  cases 
where  there  are  proceedings  subseciuent  to  a 
final  decree,  M'hich  go  to  alter  such  decree, 
the  proceedings  should  be  enrolled,  but  not 
where  such  proceedings  do  not  alter  the  de- 
cree.    Halst.  Dig.  175. 

In  Massachusetts,  there  is  no  proceeding 
in  Equity  such  as  the  signing  and  enrolling 
of  a  decree  in  the  English  Court  of  Chan- 
cery. Clapp  V.  Thaxter,  7  Gray,  3SS.  But 
a  final  decree  formally  drawn  out  and  filed 
by  the  clerk,  thereby  becomes  a  record  of 
the  Court.  Thompson  v.  Goulding,  5  Allen, 
84,  85;  Clapp  v.  Thaxter,  7  Gray,  386.  [So, 
in  Tennessee,  when  entered  on  the  minutes 
of  the  Court,  and  signed  by  the  Judge. 
Carson  v.  Richardson,  3  Hayw.  231.  Though 
signature  is  not,  in  all  cases,  indispensable. 
Jackson  v.  Jackson,  2  Leg.  Rep.  275.]  In 
Bates  V.  Delavan,  5  Paige,  299,  it  was  de- 
cided that  tlie  formal  enrolment  of  a  decree  is 
not  indispensable  to  its  validity  as  evidence. 
In  Mai'vland,  a  decree  is  to  be  taken  and 
considered  as  enrolled,  when  it  is  signed  by 
the  Chancellor,  and  filed  by  the  Registrar, 
and  the  term  during  which  it  was  made  has 
elapsed.  Burch  v.  Scott,  1  Gill  &  J.  398 ; 
Pfcltz  I'.  Pfeltz.l  Md.  Ch.  Dec.  455.  [And  see, 
to  same  effect,  Sagory  v.  Bayless,  13  Sm.  & 
M.  153.  See  also  Ruckmant;.  Decker,  12  C.  E. 
Green,  244.     Chancery  Rule,  N.  J.  101.] 

1  Coleman  v.  Franklin,  26  Geo.  368. 

2  Ord  XXXI.  9;  Clapp  v.  Thaxter,  7 
Gray,  385;  Story  Eq.  PI.  §  403;  Thompson  v. 
Goulding,  5  Allen,  82.  "  The  well-settled 
rule  of  Chancery  practice  is,  that,  after  a  de- 


become  matter  of  record,  there  can  be  no  re- 
hearing, either  on  motion  or  petition."  Bige- 
low  C.  J.  in  Thompson  v.  Goulding,  5  Allen, 
82;  McMicken  v.  Perin,  18  How.  U.  S.  507. 
A  decree  obtained  by  fi'aud,  can  be  set  aside 
onlv  bv  original  bill.  Colwell  v.  Giles,  Riley 
Ch.'  120;  Burch  v.  Scott,  1  Bland,  112 ;  Wright 
v.  Miller,  1  Saiidf.  Ch.  103;  Davoue  «.  Fan- 
ning, 4  John.  Ch.  199;  Sanlbrd  v.  Head,  5 
Cal.  297.     [J7ifra,  1584.] 

3  Ayite,  p.  660;  Clapp  v.  Thaxter,  7  Gray, 
385,  386. 

*  Story  Eq.  PI.  §  790;  Mitf.  Eq.  PI.  by 
Jeremy,  237;  Neafie  v.  Neafie,  7  John.  Ch. 
1 ;  Pearse  v.  Dobinson,  L.  R.  1  Eq.  241. 
Although  a  decree  in  a  former  suit  to  which 
the  plaintiff  and  defendant  were  parties  can- 
not be  pleaded  in  bar  until  it  is  signed  and 
enrolled,  it  nia3'  be  insisted  on  by  way  of  an- 
swer. Davoue  V.  Fanning,  4  John.  Ch.  199. 
It  will  not  be  allowed  at  the  hearing,  unless 
set  up  in  the  answer,  or,  if  enrolled,  pleaded. 
Lj-on  V.  Tallmadge,  14  John.  501. 

In  Clapp  V.  Thaxter,  7  Gray,  384,  386, 
Thomas  J.  said:  "There  is  no  proceeding 
under  our  practice,  such  as  the  signing  and 
enrolling  of  a  decree  in  the  English  Court  of 
Chancery.  But  that  which  is  equivalent 
thereto  is  the  entiy  of  a  final  decree  and  judg- 
ment thereon  as  of  the  last  day  of  the  term, 
or,  by  the  express  order  of  the  Court,  at  an 
earlier  day;  or  when  the  cause  has  been  con- 
tinued nisi  from  any  Law  term,  a  judgment 
entered  by  order  of  the  Court  as  of  the  then 
last  term  of  the  Court  in  the  county  where 
the  action  is  pending.  Genl.  Sts.  c.  133,  §  1, 
c.  112,  §  31  ;  Herring  v.  Policy,  8  Mass.  113. 
Though  judgments,  in  Courts  of  Law,  and 
final  decrees  in  Equity  are,  in  this  country, 
matters  of  record,  they  are  deemed  to  be  re- 
corded as  of  the  term  of  the  Court  in  which 
they  are  passed,  though  not  then  actually 
spiead  upon  the  record.  In  substance  and 
effect  they  are  deemed  to  be  enrolled  as  of 
that  term.     Whiting  v.  Bank  of  U.  States,  13 
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of  Lords  can  take  place,  unless  the  decree  appealed  against  has  been 
enrolled.^ 

*  Where  it  is  intended  to  enrol  a  decree  or  order,  it  must  be  so  *1020 
enrolled  within  sLx  calendar  months  after  it  has  been  pronounced 
or  made  ;  and  cannot  be  enrolled  at  any  time  after,  without  special 
leave  of  the  Coui-t.-^ 

Where  an}-  party  is  desii-ous  to  enrol  a  decree  or  order  after  the  expi- 
ration of  six  calendar  months,  and  within  five  years  from  the  time  the 
same  has  been  made,  he  must  apply  by  motion  to  the  Judge  to  whose 
Court  the  cause  is  attached,  for  an  order  for  that  purpose  ;  and  such 
order,  unless  made  by  consent  of  the  opposite  party,  or  on  notice  to  aU 
the  parties,  is  a  conditional  order  in  the  first  instance,  but  it  becomes 
absolute  without  fui'ther  order,  unless  cause  is  shown  against  it  within 
twenty-eight  days  after  service.^ 

The  application  for  leave  to  enrol  a  decree,  after  the  expiration  of  six 
months  should  be  made  to  the  Judge  who  first  pronounced  the  decree : 
although  such  decree  has  been  reversed  on  appeal.^  The  burden  of 
showing  that  the  enrolment  of  a  decree  ought  not  to  be  allowed,  after  the 
expiration  of  six  months,  is  on  the  party  resisting  the  enrolment.*  The 
part}-  applying  for  the  indulgence  must  pa}'  the  costs  of  the  application  ; 
but  he  is  not  bound  first  to  pay  the  costs  of  an  unsuccessful  appeal  in 
the  Court  of  Chancery.^ 


Peters,  6;  Dexter  v.  Arnold,  5  Mason.  303; 
Story  Eq.  PI.  §  403  ;"  Thompson  v.  Gouldinjj, 
5  Allen,  83;  Simms  v.  Thompson,  1  Dev.  Ch. 
197;  McMicken  v.  Perin,  18  How.  U.  S.  507; 
Allen  V.  Barksdale,  1  Head  (Tenn.),  238; 
Newland  v.  Glenn,  2  Md.  Ch.  Dec.  368;  Hus- 
ley  V.  Robinson,  16  Ala.  793. 

But  in  Massachusetts,  by  statute  1859,  c. 
237,  substantially  re-enacted  in  Genl.  Sts.  c. 
113,  a  s^vstem  was  established  based  upon  the 
theory,  that  the  Court  of  Chancery  is  always 
open,"  and  capable  of  transacting  business 
without  the  tormalit}'  of  a  stated  term  or  ses- 
sion. Under  this  system  full  power  was  con- 
ferred upon  the  Supreme  .Judical  Court  and 
upon  the  Justices  thereof,  to  make  and  enter 
all  decrees  in  Equity,  either  interlocutory  or 
final,  at  any  time,  irrespective  of  the  regular 
terms  established  by  law  for  the  transaction 
of  business  on  the  common-law  side  of  the 
Court;  and  decrees,  so  entered,  must  be  oper- 
ative from  the  time  when  they  are  entered  of 
record.  They  then  become  the  definitive 
judgment  of  the  Court,  —  a  record  in  n  strict 
sense,  bj'  which  the  rights  of  the  parties  in 
controversy  are  finally  adjudged.  To  a  de- 
cree so  entered,  the  fiction  of  law  by  which  a 
term  of  a  Court  is  held  to  be  an  entirety,  or 
one  session,  so  that  all  judgments,  unless 
otherwise  specially  ordered,  are  deemed  to  be 
rendered  as  of  the  first  day  of  the  term,  and 
until  the  final  adjourmncnt  to  be  within  the 
control  of  the  (^ourt,  does  not  apply.  Per 
Bigelow  C.  J.  in  Thompson  v.  Goulding,  5 
Allen,  84. 

6  Andrews  v.  Walton,  8  CI.  &  F.  457;  6 
Jur.  519  i  Broadhurst  v.  Tunuicliff,  9  CI.  &  V 


71 ;  see  Wellesley  v.  Wellesle^v,  3  De  G.  &  J. 
164;  and  S.  C.  7win.  Beavan  v.  Moniington. 
8  II.  L.  Ca.  525;  6  Jur.  N.  S.  1123;  Jlonv- 
penny  v.  Dering,  4  De  G.  &  J.  175 ;  5  Jur.  N. 
S.  661.  As  to  appeals  to  the  House  of  Lords, 
see  2)ost,  Chap.  XXXII.  §  3,  Ri;hearinr/s  and 
Appeals.  Decrees  of  a  single  Justice  of  the 
Supreme  Judicial  Court  of  Massachusetts, 
whether  final  or  interlocutory,  may  be  ap- 
pealed from ;  and  there  is  no  proceeding  under 
the  practice  in  that  State,  such  as  the  signing 
and  enrolling  of  a  decree  in  the  P>nglish  Court 
of  Chancery.  Genl.  Sts.  c.  113,  §§  8,  10 ; 
Clapp  V.  Thaxter,  7  Gray,  386.  But  that 
which  is  equivalent  thereto  is  the  entry  of  a 
final  decree  and  judgment  thereon.  7  Gray, 
386. 

1  Ord.  XXIII.  25.  The  effect  of  this  or- 
der is  to  abolish  the  practice,  which  existed 
before  it  was  promulgated,  of  enrolling  de- 
crees nunc])ro  tunc. 

2  Ord.  XXIII.  26.  See  Smith  v.  Whit- 
more,  11  L.  T.  N.  S.  507,  L.  JJ.,  as  to  service, 
where  one  of  the  parties  has  been  found  a 
lunatic  since  the  decree.  For  forms  of  orders, 
conditional  and  absolute,  see  Seton,  1145,  Nos. 
1,  2;  and  tor  fortns  of  motion  paper  and  notice 
of  motion,  see  Vol.  III. 

3  Webb  V.  Direct  London  and  Portsmouth 
Railway  Company,  10  Hare  Ap.  16;  Butch- 
ardt  V.  Dresser,  ^ay  A  p.  27;  see,  however, 
Jic  Sea,  Fire,  and  Life  Assurance  Company, 
3  W.  R.  228,  L.  C. 

•t  Kay  V.  Smith,  7  De  G.,  M.  &  G.  383, 
385. 

6  Butchardt  v.  Dresser,  ubi  sup. ;  [Chap- 
man V.  Brown,  15  W.  R.  474]. 
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Where  an  applifatiou  to  enroll  a  decree,  after  the  expiration  of  the  six 
months,  is  made  on  notice,  and  any  party  appears  and  signifies  his  inten- 
tion to  api)eal  thoretrom,  tlie  practice  of  the  Court  appears  to  be,  to 
make  an  order  directing  an  enrolment,  unless  a  petition  of  appeal  shall 
be  presented  within  twenty-eight  days.® 

If  all  parties  appear  and  consent,  or  if  all  parties  have  been  served, 
and  neglect  to  appear,  the  enrolment  will  be  ordered  at  once.'' 

Ko  enrolment  of  any  decree  or  order  is  allowed  after  the  expiration 
of  five  years  from  the  date  thereof,  unless  it  is  directed  by  the 
*102 1  Lord  Chancellor  or  Lords  Justices  ;  and  it  may  be  so  directed  *  by 
him  or  them  on  motion,  of  which  notice  must  be  given  to  all 
parties,  where  it  appears  to  him  or  them,  under  the  peculiar  circum- 
stances of  the  case,  to  be  just  and  expedient  to  enlarge  that  period.^ 

Where  no  mistake  or  surprise  was  alleged,  in  support  of  a  motion  to 
enroll  a  decree  more  than  five  years  after  its  date,  and  the  only  object 
of  the  application  appeared  to  be  to  induce  the  House  of  Lords,  upon  an 
appeal  being  entered,  to  suspend  the  standing  orders  and  hear  an  appeal 
from  another  decree  in  the  same  cause,  already  enrolled :  it  was  held, 
that  it  was  not  just  or  expedient  to  accede  to  the  application. ^  And  the 
Court  was  of  the  same  opinion,  where  the  costs  of  au  infant  defendant, 
in  a  suit  in  which  there  had  been  a  great  amount  of  litigation,  and  iu 
which  he  was  unsuccessful,  were  ordered  to  be  paid  out  of  the  estate, 
on  the  understanding  that  no  further  litigation  should  take  place,  and 
the  infant,  having  attained  twenty-one  two  months  before  the  expiration 
of  the  five  years  within  which  the  decree  might  have  been  enrolled, 
applied  for  leave  to  enroll  two  years  after  the  expiration  of  that  period.^ 

All  decrees  and  orders,  not  made  as  of  course,  may  be  enrolled.* 
It  has  been  said,  that  mere  interlocutory  orders,  made  upon  motion  or 
petition,  which  do  not  decide  any  of  the  merits  of  the  cause,  and  only 
relate  to  the  proceedings  in  it,  cannot  be  the  subject  of  enrolment ;  but 
this  notion  seems  to  be  unfounded ;  ^  and  such  orders  have  often  been 
enrolled.®     It  seems,  however,  to  be  doubtful  whether  the  enrolment 

6  Sherwin  v.  Shakespeare,  18  Beav.  527;  bers ;  and  Parker  v.  Downing,  1  M.  &  K. 
Davison  u.  Robinson,  4  K.  &  J.  754.  634,  as  to  orders  directing  accounts.     As  to 

7  Harrison  v.  Corporation  of  Southampton,  orders  of  the  Court  of  Chancery  in  Ireland, 
2  W.  R.  183,  L.  JJ.  Forforms  of  afKdavitof  and  of  the  Court  of  the  Vice-Warden  of  the 
service  of  notice  of  motion,  and  of  conditional  Stannaries,  see  post,  §  7,  Enforcirifj  Decrees 
order,  see  Vol.  III.  and  Orders. 

1  Ord.  XXXni.  28.  InBeavani;.  Morn-  6  Williams  v.  Page.  1  De  G.  &  J.  561, 
ington,  8  H.  L.  Ca.  525;  6  Jur.  N.  S.  1123,       564. 

it  was   held   that   this  order  was  not  ultra  «  M'Gregor  v.  Topham,  4  Hare,  162;  Wil- 

vires,  although  it   has  the  effect  of  abridg-  liams   v.    Page,  tibi  sup.;  Braithwaite's  Pr. 

ing  the  power  of  appealing  to  the  House  of  444;  and  see  Ord.  XXIil.  24.     In  Massachu- 

Lords.     For  form  of  notice  of   motion,   see  setts,  decrees,  interlocutory  or  final,  may  be 

Vol.  III.  made   by  a  single  Justice  of  the   Supreme 

2  Wellesle}'  v.  Wellesley,  3  De  G.  &  J.  Judicial"  Court,  subject,  however,  in  either 
164;  S.  C.  reom.  Beavan  V.  Mornington,  8  H.  case,  to  appeal  to  the  full  Court.  Genl. 
L.  Ca.  525;  6  Jur.  N.  S.  1123.  Sts.  c.  113,  §§  6,  8,  10. 

3  Monypenny  v.  Deering,  4  De  G.  &  J.  In  Vermont,  the  Supreme  Court  cannot 
175;  5  Jur.  N.  S.  661.  make  a   final  decree  in  a  suit  in  Chancery, 

*  Braithwaite's  Pr.  443;  and  see  13  &  14  but  must  remand  the  case  to  the  Court  of 
Vic.  c.  35,  §  33,  as  to  orders  on  special  cases;  Chancery,  to  be  there  proceeded  with  accord- 
15  &  16  Vic.  c.  80,  §  15,  as  to  orders  in  Cham-      ing  to  the  mandate  of  the  Supreme  Court. 
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of  such  an  order  prevents  a  rehearing.''     A  part  only  of  a  decree 

or  order  cannot  be  enrolled;  but  an  order  *  directing  additional  *1022 

accounts  and  inquiries  may  be  enrolled  by  itself. 

A  decree  may  be  enrolled  by  a  defendant,  as  well  as  by  a  plaintiff ;  ^ 
and,  subject  to  the  above  rules,  it  may  be  done  at  any  time,  and  not- 
withstanding an  abatement  of  the  suit.  Thus,  where  a  decree  was 
made  in  a  cause  and  cross-cause,  but  was  not  signed  or  enrolled  till 
after  the  death  of  a  party  who  was  plaintiff  in  the  original  cause  and  a 
defendant  in  the  cross-cause,  upon  a  petition  being  presented  to  ~acate 
the  enrolment,  on  the  ground  of  its  having  been  made  pendiug  the 
abatement,  it  was  held,  by  Lord  Hardwicke,  that  the  decree  had  been 
properly  signed  and  enrolled. - 

For  the  purpose  of  enrolling  a  decree  or  order,  the  solicitor  of  the 
person  desu-ing  to  enroU  the  same  prepares,  in  the  first  place,  a  docket 
of  enrolment.^  No  part  of  the  statements  or  allegations  contained  in 
an}'  bill,  answer,  petition,  notice  of  motion,  affidavit,  report,  or  certifi- 
cate, should  be  recited  or  stated  in  any  enrolment  of  a  decree  or  order ; 
but  it  is  suflacient  to  state,  in  such  enrolment,  the  filing  of  the  bill  or 
petition,  or  service  of  the  notice  of  motion,  with  the  names  of  the  par- 
ties thereto,  together  with  the  pra3-er  of  the  bill  or  petition,  or  the 
object  of  the  notice  of  motion,  the  filing  of  the  several  answers  and 
other  pleadings  or  proceedings,  and  the  short  purport  or  effect  of  any 
decree  or  order  made,  had,  put  in  or  taken,  before  the  date  of  the 
decree  or  order  enrolled  and  leading  thereto.^  It  is,  however,  unneces- 
sary again  to  set  forth,  in  the  docket,  anj' of  the  proceedings  in  the 
cause  which  have  been  recited  in  the  docket  of  a  decree  or  order  already 
enrolled  therein.^ 

The  docket  must  be  written  upon  brief  paper,  the  adjudicatory  por- 
tion of  the  decree  or  order  being  set  forth  in  words  at  length.^  It  must 
then  be  taken,  with  the  originals  or  office  copies  of  an}'  orders  or  pro- 
ceedings (other  than  the  pleadings)  recited  therein,  to  the  Clerk  of 
Records  and  Writs  :  who  will  inspect  the  docket,  and  will  indorse  a 

Downer  v.  Dan^,  22  Vt.  337  ;  Van  Namee  v.  Williams  v.  Page,  1  De  G.  &  J.  561 ;  Wvatt's 

Grnot,   40  Vt.  74,   80.     In  this  State,   each  P.  R.  155. 

Judge  of  the  Supreme  Court  acts  as  a  Chan-  3  In  Alississippi,  according  to  tJie  practice 

cellor  in  any  county  in  the  State;  but  when  in  Equity,  a  decree  is  usually  drawn  out  bv 

anyone  does  .<o  act,  it  is  as  Chancellor  of  counsel,  and  submitted  to  the  Chancellor  for 

the  Court  in  and  for  the  county  in  which  he  his  signature.     When  it  is  signed  and  placed 

is,  for  the  time,  acting.     The  Court  of  Chan-  upon  the  records  of  the  Court,  it  is  (lien  to 

eery  in  each  of  the  counti's  is  the  Court  of  be  considered  as  enrolled.     Sagorv  t;.  Bavles;!, 

Chancery  ofthe  State  of  Vormont,  in  and  for  13  Sm.  &  M.  153.     [Ante,  lOlSj  n.  5;  "lOl!), 

that  particular  county  in  which   the  Court  n.  4.] 

is  at  the  time  sittingand  acting.     See  Cheever  *  Ord.  XXIII.  24.     For  forms  of  dockets 

V.  R.  &  B.  R.R.  Co.,  39  Vt.  654,  674.  of  enrolments,   and  observations   as   to   the 

"^  Attornev-General  v.  .Mavor  of  Wigan,  5  preparation  thereof,  see  Vol.  III. 
De  G.,  M.  &'G.  52;  IS  .lur.  299.     [See  Ran-  5  See  Braithwaite's  Pr.  448;  and  forms  of 

dall  V.  Peckham,  11  R.  I.  600.]  dockets  in  Vol.  III. 

1  Gartside    v.    Isherwood,    2   Dick.    612;  6  Braithwaitc's  Pr.  448.     A  Chancery  fee 

Gore  V.  Pmdon,  1  Sch.  &  Lef.  234;  and  see  fund  stamp  of  3/.,  for  examining  and  signing 

Mann  v.  Ricketts.  9  ,Jur.  543.  the  enrolment,   must    be    impressed    on    or 

■■^  Sheffield   v.    Duchess   of   Buckingham,  affixed  to  the  first  sheet.     Ibid. ;  Regul.  to 

Rep.  t.  Hardwicke,  673;  S.  (J.  nom.  Duchess  Ord.  Sched.  4. 
of  Bucks  V.  SlieiUeld,  Amb.  586;   and  see 
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certificate  thereon  that  the  statement  of  the  pleadings,  decrees,  orders, 
reports,  certificates  and  proceedings  therein  contained  is  correct; 
*1023  without  whi(th  certificate  no  decree  or  order  *  will  be  enrolled.^ 
If  the  enrolment  is  after  the  expiration  of  the  six  months,  the 
order  for  leave  to  enroll  must  be  left  with  the  docket ;  and,  if  such  order 
is  conditional  in  form,  there  must  also  be  an  affidavit  of  service  thereof.'-^ 

The  Record  and  Writ  Clerk,"*  unless  a  caveat  has  been  entered  against 
the  enrolment,*  will  then  obtain  the  signature  of  the  Lord  Chancellor 
to  the  docket.  If  the  decree  or  order  to  be  enrolled  was  pronounced  by 
the  Loixl  Chancellor  alone,  or  b}-  him  and  the  Lords  Justices,  or  one  of 
them,  sitting  together,  or  by  the  Lords  Justices  alone, ^  or  by  one  of  the 
Vice-Chancellors,  the  docket  may  be  presented  to  the  Lord  Chancellor 
at  once  ; "  but  if  by  tlie  Master  of  the  Rolls,  his  signature  must  be  pro- 
cured to  the  docket,  before  it  is  presented  to  the  Lord  Chancellor.  The 
signature  of  the  Master  of  the  Rolls  is  obtained  by  his  secretary,  on  the 
docket  being  left  with  him  for  that  purpose,  by  the  Record  and  Writ 
Clerk,  and  provided  no  caveat  has  been  entered  with  the  secretary.'' 
In  all  cases,  however,  the  decree  or  order,  if  made  by  a  Vice-Chancel- 
lor,  is  considered  as  the  Lord  Chancellor's  decree  or  order,  and  must  be 
signed  b}"  him,  as  well  as  the  docket,  before  it  is  enrolled.® 

As  soon  as  the  docket  has  been  signed  by  the  Lord  Chancellor,  it 
will  be  returned  by  the  Record  and  Writ  Clerk,  on  application,  together 
with  any  papers  left  therewith,  to  the  solicitor  or  party  seeking  the 
enrolment ;  after  which,  such  solicitor  or  part}'  must  forthwith  have  the 
docket  engrossed  in  proper  form,^  namely,  upon  parchment  rolls,  except 
the  date,  signature  of  the  Judge,  and  Record  and  Writ  Clerk's  certifi- 
cate, which  are  to  be  omitted. ^°  The  Rolls  are  to  consist  of  long  slips 
of  parchment,  about  eight  inches  wide,  affixed  to  each  other,  in  one 
continuous  roll ;  and  the  roll  must  be  indorsed,  on  the  open  part,  with 
the  short  title  of  the  cause,  the  word  "order,"  or  "decree,"  as  the 
case  may  be,  and  the  name  of  the  solicitor  or  party  enrolling  it." 
The  roll  and  docket  must  then  be  taken  forthwith  to  the  Public  Record 
office,  in  Rolls  Yard.^'^ 

A  decree  or  order  thus  enrolled  is  pleadable  ;  and  can  only  be 
*1024  *  reversed,  altered,  or  explained  (except  as  to  clerical  errors),^ 

1  Ord.  XXIII.  24;  and  see  Braithwaite's  decree.      Dimes    v.    Grand  Junction    Canal 

Pr.    448,  449.     For   form   of  certificate,    see  Company,  3  H.  L.  Ca.  769;  17  Jur.  73.     In 

Vol.  III.  Texas,  it  is   not  necessary  that  a  decree  of 

'-  Braitiiwaite's  Pr.  448,  449.     For  form  of  tlie  District  Court  should  liave  the  signature 

affidavit,  see  Vol.  III.  of  the  presiding  Judge.     Cannon  v.  Henip- 

3  See  1.5  &  16  Vic.  e.  87,  §  23.  hill,  7  Texas,  184. 

4  See;w.s/,  p.  1024.  9  Ord.  XXIII.  29.  But  this  order  is  ab- 
6  14  &  15  Vic.  c.  83,  §§  1,  11,  13.  rogated  by  Ord.  7  aiay,  18G6,  and  the  Record 
0  M'Derniott  v.  Kealy,  1  Phil.  267,  269  ;  7  and  Writ'  Clerks  are"  to  cause  the  docket  to 

Jur.  163.  be  engrossed,  and  transmit  it  to  the  Record 

"!  See  post,  p.  1024.  office  in  Chancerv  Lane. 

8  3  Geo.  II.  c.  30;  53  Geo.  III.  c.  24,  §  2;  ^  Braithwaite's  Pr.  450. 

5  Vic.  c.  5,  §§  19,  22;  14  &  15  Vic.  c.  4,  §  1 ;  "  Ibid. 

15  &  16  Vic.  c.   80,  §   52;  Braithwaite's  "Pr.  12  Jbid.  ;  Ord.  XXIII.  29. 

450.     .Altlunmh  the  L.  C,  from  interest,  is  1  Post,  p.  1029. 

unable  to  hear  the  c.iuse,  he  may  enroll  the 
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Upon  appeal  to  the  House  of  Lords,  or  upon  a  bill  of  review."  Any 
party,  therefore,  who  is  dissatisfied  with  the  decision  and  wishes  to 
have  it  reheard,  either  before  the  Judge  who  pronounced  it,  or  before 
the  Lord  Chancellor,  or  Lords  Justices,  by  way  of  appeal,  must  take 
the  proper  precautions  to  prevent  the  enrolment. 

An  enrolment  may  be  prevented  by  the  opposite  party  taking  the 
necessary  steps  for  a  rehearing :  for  if,  previously  to  the  enrolment 
being  completed,  an  order  to  set  down  an  appeal  be  served  upon  the 
party  proceeding  to  enroll,  then  an  enrolment  subsequent  to  such  ser- 
vice will  be  irregular ;  but  neither  the  mere  presentation  of  a  petition 
of  appeal,  nor  notice  of  the  order  to  set  it  down  having  been  made, 
nor  even  obtaining  such  order,  will  be  sufficient,  unless  service  of  the 
order  be  effected  upon  the  other  side.'^  To  prevent  the  enrolment  being 
completed,  before  service  of  an  order  to  set  down  an  appeal  can  be 
effected,  a  caveat  may  be  entered  against  the  enrolment.*  If  the  decree 
or  order  is  made  by  a  Vice-Chancellor,  ttie  caveat  is  entered  at  the 
Record  and  AYrit  Clerks'  Office ;  if  by  the  Master  of  the  Rolls,  it  is 
entered  with  his  secretary.* 

The  effect  of  the  caveat  is  to  stay  the  signing  of  the  docket  of  the 
enrolment  of  the  decree  or  order  for  twenty-eight  days,  reckoned  from 
the  time  of  the  docket  being  left  to  be  signed  with  the  proper  officer ; 
but  if  the  caveat  be  not  prosecuted  with  effect  within  that  period,  the 
docket  may,  immediately  after  the  expiration  of  the  time,  be  presented 
to  be  signed,  as  if  no  caveat  had  been  entered.*^  These  tsv^enty-eight 
must  be  clear  da^-s.'' 

*  Upon  the  presentation  of  the  docket  for  signature,  notice  to  *1025 
prosecute  the  caveat  with  effect  is  given,   by  the  officer  with 
whom  it  has  been  entered,^  to  the  solicitor  or  party  who  entered  it. 

If  the  caveat  be  not  duly  prosecuted,  the  Record  and  Writ  Clerk,  on 

2  Ord.  XXXI.  9  ;  Hinde,  444.  tion  of  ten  davs  after  pronouncing  the  same, 

3  Deamian  v.  Wvch,  4  M.  &  C.  550:  4  without  the  special  order  of  the  Court  there- 
Jur.  RG;  Groom  v.  S'tinton,  2  Phil.  384,  387;  for.  Chancery  Rule,  101.  If  a  petition  for 
11  ,Iur.  895.  a  rehearing  shall  be  presented  to  the  Chan- 

4  This  difficulty  is  avoided  in  Massachu-  cellor  within  ten  days  after  pronouncing  any 
setts,  hv  the  provisions  of  the  statute,  tliat,  final  decree,  and  a  caveat  against  enrolling 
"From"  final  decrees  made  by  a  single  Jus-  and  signing  the  same  shall  be  filed  with  the 
tice  of  the  Supreme  Judicial  Court,  aiiv  party  Clerk  of  the  Court,  such  final  decree  shall 
aggrieved  mav,  within  thirty  davs  at'ter  the  not  be  enrolled  and  signed,  nor  any  jn-ocess 
elitrv  tliereof, 'claim  an  appeal,  to  be  entered  issued  thereon,  until  the  application  shall  be 
on  the  Clerk's  docket;  and  the'eupon  all  finally  disposed  of.  Chancery  Rule  (N.  J.), 
proceedings  under  such  decree  shall  be  staved,  144. 

and  such  appeal  be  thereupon  pending be'fore  ^  Braithwaite's  Pr.  526,  527.     Where  the 

the  full   Court,"  &c.     And  "no  i)rocess  for  caveat  is  entered  with  the  Record  and  Writ 

the  execution  of  a  fiual  decree,  made  bvsuch  Clerk,  a  fee  of  5?.  is  payable  by  a  Chancery 

single   Justice,   siiall    issue    until   after   the  fee  fund  stamp  impressed  or  aftixed  thereon, 

lapse   of  tiiirty  days   from  the  date  of   tiie  Regul.  to  Ord.  Sched.  4.     For  form  of  carcai, 

entry  thereof,  unless  all  parties,  against  whom  see  Vol.  III. 

such  decree  is  made,  waive  an  appeal  by  an  6  Ord.  XXin.  27;    Attorney-General   «. 

entry  on  the  Clerk's  docket,  or  by  a  writing  Conservators  of  the  River  Thames,  9  Jur.  N. 

filed  in  the  cause."     Genl.  Sts.  c.  113,  §§  8,  S.  588;  11  W.  R.  408,  L.  C. 

17.  "  Robinson  v.   Newdick,   3  Mcr.  1.3,   15; 

In  New  Jersey,  no  final  decree  shall  be  and  sec  Ord.  XXXVII.  9 ;  Tray  v.  Drew,  11 


enrolled  by  the  Clerk,  nor  shall  the  enrol-      Jur.  N.  S.  G12;  13  W.  R.  797,  1>.  ».. 

meut  be  sifjiied  by  the  Chancellor,  nor  any  i  Braithwaite's  Pr.  449,  527,  528;  Burnet 

process  be  issued  "thereon,  until  the  expira-      v.  Theobald,  1  P.  Wms.  009. 
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being  apprised  thereof  by  the  solicitor  or  part}'  prosecuting  the  •enrol- 
ment, will,  at  the  end  of  the  time  allowed,  procure  the  Lord  Chancellor's 
signature  to  the  docket.^  No  proof  is  required  that  the  caveat  has  not 
been  prosecuted.*  On  the  other  hand,  if  the  caveat  has  been  prosecuted, 
the  docket  will,  at  the  expiration  of  the  twenty-eight  days,  be  returned 
by  the  Record  and  Writ  Clerk  to  the  solicitor  or  party,  on  application.^ 

Where  the  party  who  had  entered  the  caveat  merely  obtained  and 
served  an  order  to  set  down  an  appeal  within  the  twenty-eight  days,  but 
did  not  within  that  time  actually'  set  it  down,  and  give  notice  thereof,  it 
was  held  that  the  caveat  had  not  been  prosecuted  with  effect  within  the 
twenty-eight  days.^ 

No  period  appears  to  be  limited,  by  the  practice  of  the  Court,  within 
which  a  caveat  may  be  entered  ;  but  a  party,  dissatisfied  with  the  deci- 
sion of  the  Court,  should  lose  no  time,  after  the  decree  has  been  pro- 
nounced, in  entering  his  caveat^  to  prevent  the  other  party  from  enrolling 
the  decree.  The  caveat,  however,  will  be  in  time  if  entered  at  any  time 
before  the  docket  has  been  left  at  the  Record  and  Writ  Clerks'  office, 
or,  where  the  decree  or  order  has  been  made' by  the  Master  of  the  Rolls, 
with  his  secretary.^  It  is  the  dehvery  of  the  docket  for  the  purpose  of 
the  Lord  Chancellor's  signature  being  obtained  thereto,  which  completes 
the  enrolment ;  and  a  caveat,  entered  after  that  has  taken  place,  will  be 
useless,  even  though  the  signature  should  not  be  actually  affixed  at  the 
time  of  its  entry. '^ 

If  any  irregularity  has  occurred  in  the  enrolment  of  a  decree  or  order, 
or  in  the  proceedings  to  accomplish  that  object,  the  Court  will,  upon 
application  by  motion,  order  it  to  be  vacated.^  Thus,  the  enrolment 
was  vacated  where  due  notice  of  passing  and  entering  the  decree  had 
not  been  given,  under  circumstances  which  amounted  to  sur- 
*1026  prise  ;  ®  and  where  the  notice  from  the  Record  *  and  Writ  Clerks' 
office  stated  that  the  docket  would  be  presented  for  signature, 
unless  an  appeal  was  lodged,  and  the  order  to  set  it  down  was  served, 
within  twenty-eight  days,  although  it  was  held  that  the  appeal  ought  to 
have  been  actually  set  down  to  constitute  a  prosecution  of  the  caveat 
with  effect,  yet  the  Court  considered  the  party  had  been  misled,  and 
was  entitled,  as  an  indulgence,  to  have  the  enrolment  vacated.^ 

2  Braithwaite's  Pr.  449.  9  Hargrave  v.  Hargrave,  3  M'N.  &   G. 

8  See  ibid.  348,   351;    see   also  Anon.,  1  Ves.   S.  326; 

4  Ibid.  Belt's  Sup.   158:  Frav  v.  Drew,  11  Jiir.  N. 

5  Pearce  v.  Lindsay,  4  De  G.  &  J.  211;  5  S.  612;  13  W.  R.  797,  L.  C. ;  Stewart  v. 
Jur.  N.  S.  661:  Attorney-General  v.  Conser-  Beard,  3  Md.  Ch.  Dec.  227:  Bany  v.  Barrv, 
vators  of  the  River  Thames,  9  Jur.N.S.  588;  1  Md.  Ch.  Dec.  20.  [So,  where  the  enrol- 
11  W.  R.  408,  L.  C.  ment  has   been   made    against    a    riglit   or 

«  Braithwaite's  Manual,  25.  interest  not  heard  or  protected,  without  laches 

"!  Kicketts  v.   Martin,  2  De  G.,  F.  &  J.  or  fault  in  the  partv  who  applies.     Brinker- 

163;  Barnes  v.  Wilson,  1  R.  &  M.  486,  491;  hoff  v.  Franklin,  6  O.  E.  Green,  334;  Cawley 

Wickenden  v.  Rayson,  1  Jur.  N.  S.  945,  L.  C.  v.  Leonard,  1  Stew.  Eq.  467.] 

8  Parker   t'.   I'lowning,   1   M.  &   K.  634,  i  Pearce  v.  Lindsay,  4  De  G.  &  J.  211 ; 

G37:  Robinson  v.  Newdick,  3  Mer.  13;  Woods  5  Jur.  N.  S.  661;  and'see  S.  C.  supra ;  but 

V.  Woods,  12  Jur.  602,  L.  C. ;  Barnes  v.  Wil-  see  Attorney-General  i;.  Conservators  of  the 

son,  ubi  sup.     For  form  of  order  to  vacate  River  Thames,  9  Jur.  N.  S.  588;  11  W.  R. 

enrolment,  see  Seton,  1149;  and  for  form  of  408,  L.  C. 
notice  of  motion,  see  Vol.  IIL 
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It  seems,  also,  that  where  the  case  has  not  been  heard  upon  its 
merits,  the  Court  will  exercise  a  discretionary  power  of  vacating  an 
enrolment  and  of  giving  the  party  an  opportunity  of  having  the  merits 
of  his  case  discussed.-  Thus,  the  enrolment  was  vacated  where  a 
decree  of  dismissal  was  made  by  default,  owing  to  the  neglect  of  the 
plaintiff's  solicitor  in  providing  counsel  to  attend  at  the  hearing.^  So, 
in  Benson  v.  Vernon,*^  where  a  bill  had  been  taken  pro  confesso,  for  want 
of  an  answer,  and  it  was  proved  that  the  defendant  was  in  an  unsound 
state  of  mind,  and  had  omitted,  from  that  circumstance,  to  put  in  an 
answer,  the  House  of  Lords  ordered  the  enrolment  of  the  decree  to  be 
vacated.  The  same  principle  was  also  acted  upon  by  Lord  Hardwicke,  in 
Kemp  V.  Squire,^  who  said  that  the  above  cases  proved  it  to  be  discre- 
tionary in  the  Court  (he  did  not  mean  it  arbitrarily  so)  to  exercise  the 
power  if  it  sees  fit.  In  Pickett  v.  Loggon,^  however,  the  Court  refused 
to  act  upon  this  discretion.  And  it  is  to  be  observed  that,  in  all  those 
cases  where  it  has  been  exercised,  the  merits  of  tlie  cause  had  not  been 
discussed  before  the  decree  was  pronounced ;  and  that,  where  such  has 
been  the  case,  the  Court  has  refused  to  exercise  its  discretionary  power,^ 
unless  there  has  been  something  in  the  nature  of  a  surprise  upon 
the  party  affected :  as  in  the  anonymous  *  case  which  has  been  *1027 
before  referred  to,^  or  as  in  Stevens  v.  Gvppy,'^  where  the  enrol- 
ment of  a  decree  was  set  aside,  because  made  a  few  days  after  a  con- 
versation had  taken  place  between  the  solicitor  for  the  plaintiff  and  the 
solicitor  for  the  defendant,  in  which  the  former  had  informed  the  latter 
that  a  petition  for  a  rehearing  was  prepared,  to  which  the  latter  an- 

2  Where  the  House  nf  Lords  considered  others,  as  sacred,  and  to  be  disturbed  only 
that  all  the  necessary  parties  had  not  been  for  weighty  reasons."  See  Lansing  v.  Mc- 
before  the  Court,  an  "appeal  was  ordered  to  Pherson,  3  .John.  Ch.  424;  1  Hoff.  Ch.  Pr. 
stand  over,  in  order  that  application  might  551 ;  Wooster  v.  Woodhull,  1  John.  Ch.  541; 
be  made  to  the  Court  below  to  vacate  the  Knight  v.  Young,  2  V.  &  B.  184. 
enrolment.  Trevillian  v.  Knight,  L.  R.  1  H.  ^  S  Bro.  P.  C.  ed.  Toml.  626 ;  cited  1  Ves. 
L.  Ca.  .30.  S.  206. 

3  Robson  V.  Cranwell,  1  Dick.  61 ;  cited  1  s  i  Ves.  S.  205,  207. 
Ves.  S.  205;  Tripp  v.  Vincent,  8  Paige,  176;  «  5  Ves.  702,  705. 

Parker  f.  Grant,  iJohn.  Ch.  030.  [Erwin  i;.  "  Charman  v.  Charman,  16  Ves.  115. 
Vint,  0  Munf.  267.  And  the  decree  may  be  The  enrolment  can  only  be  vacated  on 
opened  even  after  a  sale  bv  the  Master  under  account  of  the  act  of  the  party  enrolling; 
it  where  the  complainant  hiniselt  became  the  therefore,  where  a  caveat  had  not  been  prose- 
purchaser.  MiUspaugh  V.  ^McBride.  7  cuted  with  effect  in  consequence  of  illness, 
Paige,  509.  Or  where  the  purchaser  had  or  the  non-payment  of  the  deposit,  the  appli- 
notice  of  the  applicant's  right.  Cawlcv  v.  cation  to  vacate  the  enrolment  was  refused. 
Leonard.  1  Stew.  Eq.  467.]  In  Robert-  Fray  r.  Drew,  11  Jur.  N.  S.  672;  13  W.  R. 
son  V.  Miller,  2  Green  Ch.  453,  454,  the  Chan-  797,"  L.  C. ;  post,  1030,  note, 
cellor  said:  "There  is  a  clear  distinction  i  IVes.  S.  320;  Hargrave  ».  Margrave,  3 
between  a  decree  nisi  for  default,  according  M'N.  &  G.  348,  351 ;  see  also  Pearce  v.  Lmd- 
to  the  English  practice,  and  a  final  decree  sav,  4  De  G.  &  J.  211 ;  5  Jur.  N.  S.  661 ;  Hill 
after  an  order  that  tiie  bill  be  taken  p/y>  co7i-  v.  South  Staffordshire  Railway  Company,  10 
/c.sA-o,  and  reference  to  a  Master  to  take  an  ,Jur.  N.  S.  531;  12  W.  R.  699,  L.  JJ. ;  2  De 
account,  according  to  our  practice.     Applica-  G.,  J.  &  S.  230. 

tions  to  open  the  one  are  treated  with  indul-  2  T.  &  R.  178;  see  also  Parker  v.  Dee,  2 
gence,  attempts  to  set  aside  the  other  are  Cha.  Ca.  200;  1  Rep.  t.  Finch,  123  ;  3  Swanst. 
more  strictly  scrutinized."  "The  whole  529,  n.  {« ) ;  .\non.,  1  Vern.  131 ;  Enraght  r. 
current  of  authorities  goes  to  show  that  there  Fitzgerald,  1  Dr.  &  War.  72  ;  Fryer  v.  Da- 
is a  difference  between  decrees  by  default,  vies,  L.  R.  1  Ch.  Ap.  .390,  L.  JJ.,  where  the 
orders  that  tlie  bill  be  taken  pro  c<mfesso,  enrolment  was  vacated  because  the  order  had 
and  actual  decrees  jm-o  confess".  The  last  been  delivered  to  the  wrong  party  by  the 
are    considered,   when  compared  with    the  entering  clerk.     Post,  1031,  note. 
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swered  b}'  desiring  that  no  tini(>  ought  to  be  lost  in  presenting  it.*  It 
seenas  that,  if  the  party  enrolling  the  decree  has  said  or  done  something, 
■which  would  induce  his  opi)onent  to  believe  the  decree  would  not  be 
enrolled,  approaching  deception  or  mala  fdes,  it  is  a  ground  for  vacat- 
ing the  enrolment,  but  not  otherwise.*  It  was,  therefore,  held,  by  Lord 
Brougham,  in  Bahjuy  v.  Chorley^^  that  the  mere  circumstance  of  its 
liaving  been  intimated,  on  the  part  of  the  defendant,  to  the  plaintiff's 
solicitor,  that  it  was  the  intention  of  the  defendant  to  appeal  forthwith, 
and  of  the  plaintiff's  soHcitor  saying  in  answer,  that  he  was  open  to 
any  fiiir  offer  of  arrangement  to  prevent  the  necessity  of  an  appeal,  did 
not  amount  to  such  a  surprise  as  would  induce  the  Court  to  vacate  the 
enrolment.  This  is  in  accordance  with  what  was  laid  down  b}^  Lord 
Lyndhurst,  in  Barnes  v.  Wilson,^  where  his  Lordship  held,  that  a  party 
was  not  bound  to  communicate  his  intention  to  enrol  a  decree  to  his  adver- 
sary, because  the  latter  iuform-s  him  of  his  intention  to  appeal  against  it.'' 

The  enrolment  of  an  order  absolute  of  foreclosure  does  not,  any  more 
than  the  enrolment  of  the  decree  of  foreclosure,  preclude  the 
*1028  *  Court  from  again  enlarging  the  time  in  a  proper  case,  and  upon 
the  usual  terms. ^ 

Where  a  bill  has  been  ordered  to  be  taken  pro  confesso,  and  a  decree 
has  been  made  which  is  not  absolute  in  the  first  instance,  and  the  de- 
fendant petitions  for  leave  to  answer  the  bill,  the  Court  may,  as  we  have 
seen,  if  it  thinks  fit,  and  upon  such  terms  as  seem  just,  vacate  the  en- 
rolment.^ 

The  Lords  Justices  have  jurisdiction  to  vacate  an  enrolment ;  ^  but 
the  Vice-Chancellors  have  not.* 

It  appears  that  the  enrolment  of  an  order  subsequent  to  a  decree, 

3  Applications   to  open   decrees    address  prosecute  the  action.     Marsh  v.  Lasher,  2 

themselves  to  the  sound   discretion   of  the  Beaslev,  253. 

Court.     They  should  be  listened  to  generally  *  Wardle  v.  Carter,  1  M.  &  C.  283,  285  ; 

with  great  caution,  and  should  not  be  granted  Lewis  v.  Hinton,  11  Jur.  2hb,  L.  C. ;  Wicken- 

when  the  result  would  be  injurious  to   the  den  r.  Rayson,  1  .Jur.  N.  S.  945,  L.  C. ;  Wil- 

plaintiff  who  has  conformed  himself  to  the  liams  v.  Page,  1  De  G.  &  J.  561  ;  Backhouse 

law  of  the  Court.     A  final  decree  will  not  be  v.  Wylde,  3  Jur.  N.  S.  398,  L.  C  ;  Wildman 

opened,  on  the  application  of  the  defendant,  v.  Lade,  4  De  G.  &  J.  401,  405 ;  Hill  v.  South 

five  and  a  half  years   after  the  decree  was  Staffordshire   Railway   Companj-,  ubi  sup. ; 

made,  and  four  and  a  half  years  after  it  came  and  see  Whitaker  v.  Leach,  and  Richards  v. 

to  the  knowledge  of  the  defendant,  upon  the  Wood,  cited  1  Smith's  Pr.  707  ;  Hill  v.  Curtis, 

ground  of  the  jaecuniary  inability  of  the  de-  L.  R.  1  Ch.  Ap.  425;  12  Jur.  N.  S.  444,  L.  C. 

fendant  to  make  the  application  at  an  earlier  ^  i  ]VI.  &  K.  640. 

dav.     Robertson  v.  Miller,  2  Green  Ch.  451.  6  i  R.  &  M.  486,  493. 

[N'orafter  a  delay  of  eleven  months.   Double-  "^  Where  a  party   enrolled    a  decree   as 

day  V.  Sherman,"  6  Blatchf.  513.     Nor  will  a  quickly  as  the  practice  of  the  Court  allows, 

decree  after  replication  be  opened,  to  allow  his  knowledge  that  the  other  part}'  intended 

defendant  to  prove  matter  of  avoidance  in  to  appeal  is  not  a  ground  for  vacating  the  en- 

his  answer.   Roberts  v.  Birgess,  5  C.  E.  Green,  rolment.     Hill   v.   Curtis,  L.  R.  1   Ch.   Ap. 

139.     Nor  where  there  was  no  personal  de-  425.     [And  see  Ollerenshaw  v.  Harrop,  L.  R. 

cree  against  the  applicant.    Embury  v.  Berg-  9  Ch.  Ap.  480.] 

amini,'"9  C.  E.  Green,  227.    Infro,iOU,n.  r,.]  i  Ford    v.    Wastell,    2    Phil.    591,    593; 

Where  the  facts  are  all  before  the  Court,  ap-  Thornhill  v.  Manning,  1  Sim.  N.  S.  451. 

plication  to  vacate  a  decree  or  set  aside  an  2  Qi-fi.  XXH.  16;  a7ite,  p.  529. 

order  may  be  made  upon  motion  merely.    It  is  3  Hill    v.    South    Staffordshire    Railway 

not  necessarj'  to  file  a  petition.     Collins  v.  Companv,  10  Jur.  N.  S.  531;  12  W.  R.  699, 

Taylor,  3  Green  Ch.  163.     A  decree  will  not  L.  JJ.:  2  De  G.,  J.  &  S.  230. 

be  "opened  on  the  unsupported  affidavit  of  a  ■*  See  Ford  r.  Wastell,  11  Jur.  5-37,  V.  C.  W. 
defendant,  that  the  plaintiff  agreed  not  to 
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reciting  the  decree,  is  not,  per  sp,  an  enrolment  of  the  decree  ;  although 
such  was  not  formerly  the  opinion  of  the  Clerks  of  Records  and  Writs  ; 
but  the  enrolment  of  an  order  subsequent  to  a  decree  will  prevent  a 
rehearing  of  the  decree,  if  the  variations  sought  to  be  made  in  the  de- 
cree are  inconsistent  with  the  enrolled  order. ^ 

The  costs  of  enrolling  a  decree  or  order  will  not  be  allowed,  on  tax- 
ations as  between  party  and  part}-.® 


Section  Y.  —  Rectifying  Decrees  and  Orders. 

"We  have  seen  before '  that,  as  long  as  the  decree  or  order  remains  in 
the  shape  of  minutes,  that  is,  till  it  has  been  passed  b}-  the  Registrar 
and  entered,  it  may  be  rectified,  upon  application  to  the  Court,  or  by 
ha\ang  it  put  into  the  cause  paper,  "  to  be  spoken  to  ; "  but  that,  after 
a  decree  or  order  has  been  passed  and  entered,  the  Court  will  not  enter- 
tain any  application  to  vary  it,  unless  in  respect  of  matters  which  are 
quite  of  course.  The  proper  method  of  having  a  decree  or  order  recti- 
fied, in  other  matters,  is  b}-  appMng  to  have  the  cause  reheard.* 

Clerical  mistakes  in  decrees  or  orders,  or  errors  arising  from  an}-^ 
accidental  slip®  or  omission,  may,  at  any  time  before  enrolment,  be  cor- 
rected, upon  motion  or  petition,  without  the  form  and  expense 
of  a  rehearing.^"  Thus,  the  omission  of  a  direction  to  *  settle  *1029 
the  conveyance,^  or  of  a  reference  as  to  title,  in  a  decree  for  spe- 
cific performance,^  or  of  a  direction  to  take  the  accounts  of  the  personal 
estate,  in  a  creditors'  suit,^  ma}-  be  thus  supplied.* 

It  is,  nevertheless,  a  principle  of  the  Court,  that  no  alteration  can  be 

6  M'Dermott  v.  Kealv,  1  Phil.  267,  270,  1  Paijje,  188;  Sheppard  *.  Starke,  3  Munf. 

271;  7  Jur.   16-3;  Beavan  v.  Mornington,   8  29;  Lavertv  r.  Moore, -3.3  N.  Y.  G58 ;  Lovd  «. 

H.  L.  Ca.  .52.5;  6  Jur.  N.  S.  1123.  Hicks,  31  'Geo.   UO.     Where  the  defective 

6  Clark  V.  Malpas,  No.  1,  31  Beav.  554 ;  order  has  been  made  at  Chambers,  the  appli- 

9  Jur.  N.  S.  G12.  cation  to  correct  it  is  usually  made  by  sum- 

'  .4re^e,  p.  1013.  mons.   For  forms  of  notice  of  motion,  petition, 

8  Harr.  bv  Newl.  322 ;   see  post,  Chap.  and  summons,  see  Vol.  III. 

XXXII.,  RelienrirKjs  and  Appeals;  and  see  i  Trevelyan  r.  Charter,  9  Beav.  140,  142. 

on  this  subject,  Seton,  1143;  Gardner  v.  Der-  2  Hughes  v.  Jones,  26  Beav.  24. 

ing,   2  Edw.  Ch.  131;  Bennett  v.  Winter,  2  3  Pickard  v.  Mattheson,  7  Ves.  293. 

John.  Ch.  205;  Clark  v.  Hall,  7  Paifje,  382;  *  por  other  cases,  see  Wallis  v.  Thomas, 

Hendrick  r.  Robinson,  2  John.  Cli.  484.  7  Ves.   292;  Newhouse  v.  Mitford,   12  Ves. 

9  Turner  t".  Hodj^son,  9  Beav.  265;  [Pep-  456;  Lane  v.  Hobbs,  ib.  458;  Skrymsher  v. 
per  V.  Pepper,  W.  N.  (1868)  104;  Re  Great  Northcote,  1  Swanst.  573,  n. ;  Tomlins  ». 
Eastern  R.  C<j.,  16  W.  R.  661;  Williams  v.  Palk,  1  Russ.  475;  Hawker  v.  Buncombe,  2 
Carmarthen,  &c.  R.  Co.,  17  W.  R.  346;  An-  Mad.  391;  Windsor  v.  Cross,  9  Hare  Ap.  44; 
drews  f.  Bohannon,  W.  N.  (1869)80.  Deere-  Cradock  v.  Owen,  2  Sm.  &  G.  241.  SOj  a 
tal  orders  have  been,  it  seems,  corrected  decree  will  be  amended,  where,  tlirouj^h  in- 
■when  ambif^uous.  Union  Sujfar  Rcf.  v.  advertence,  costs  have  been  p;iven  by  it,  to  a 
Mathiesson,  3  Cliff.  146;  Campbell  v.  Crutch-  party  ivi  the  case,  where  he  was  not  entitled 
er,  3  Tenn.  Ch.  253.]  to  them.     Murray   v.  Blntchford,   2   Wend. 

1*  Ord.  XXIII.  21;  see  Lawrence  v.  Corn-  221.     A  decree  may  also  be  amended  or  cor- 

ell,  4  John.  (.'h.  546  ;  Thompson  i;.  Goulding,  rected  on  motion  or  petition,  not  only  as  to 

5  Allen,  82;  Peaslee  v.  Barrey,  1  Chip.  331;  mere  clerical  errors,  but  by  the  insertion  of 

Gibson  v.  Crehore,  5  Pick.  146;  Equity  Rules  any  provision  or  direction,  which  would  have 

of  the  United  States  Courts,  85,  stated  ante,  been  inserted  as  a  matter  of  course,  if  the 

101.3,  note ;  Pincree  v.  Coflin,  12  Grav,  288,  same  had  been  asked  for  at  the  hearing,  Jis  a 

28;);  (vlark  v.  Ilall,  7  Paige,  3H2;  Murray  «.  necessary  or  proper  clause  to  carry  into  effect 

Blatchford,  2  Wend.  221 ;  Rogers  v.  Rogers,  the  decision  of  tlie  Court.    Clark  v.  Hall,  7 
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made  in  a  decree  on  motion,^  without  a  reliearing,  except  in  a  matter 
of  clerical  error  or  of  form,  or  where  the  matter  to  be  inserted  is  clearly 
consequential  on  the  directions  already  given. '^  Upon  this  ground, 
where  the  decree  directed  a  commission  to  ascertain  the  boundaries  of 
prebendal  lands,  a  motion,  that  the  decree  might  be  extended  to  copy- 
hold as  well  as  to  freeliold  lands,  which  was  opposed,  was  refusc^d." 
So,  where  an  ejectment  was  ordered  to  be  brought,  without  restraining 
the  defendant  from  setting  up  an  outstanding  term,  the  introduction  of 
such  a  restraint  was  not  permitted.^  In  Golman  v.  Sarell,^  Lord  'Jliur- 
low  would  not  allow  a  decree  to  be  varied,  by  giving  costs  to  a  defend- 
ant who  was  a  mere  trustee,  and,  as  such,  would  have  been  entitled  to 
them  if  they  had  been  asked  for  at  the  hearing.  And,  in  Broukfield  v. 
Bradley,^  Sir  John  Leach  V.  C.  declined  to  correct  a  decree,  in  which 
the  error  was  apparent,  because  the  alteration  proposed  would  require 
new  directions  upon  the  corrected  part.  AVhere  the  decree  expressed 
that  the  parties  had  consented  that  the  matters  in  question  should  be 
decided  by  the  Court,  without  directing  an  issue,  the  Court  refused  to 
vary  it,  by  expressing  that  the  parties  had  not  asked  for  an  issue." 

it  seems  that  the  Court  will,  in  this  manner,  supply  what  may 
*1030  *be  necessary  to  make  an  existing  direction  complete  ;  but  will 
not  make  a  new  direction  ;  and  therefore,  where  a  decree  directed 
an  account  of  the  real  estates. of  a  testator,  sold  since  his  death,  but 
omitted  to  direct  an  account  of  the  moneys  received  from  the  sale  of 
such  as  had  been  sold,  the  Court  refused  to  rectify  the  decree,  by 
directing  such  account  to  be  taken. ^  Now,  however,  where,  in  the 
prosecution  of  a  decree  or  order  it  appears  expedient  that  further  ac- 
counts should  be  taken  or  inquiries  made,  the  Judge  may  order  the 

Paiffe  382;  see  Jenkins  v.  Eldredge,  1  Wood.  has  no  authority  to  set  aside  a  decree  final  in 

&  M.'eS.     [The  decree  will  be  amended  by  its  nature,  in  respect  to  the  subject-matter  of 

civing  a  personal  decree  against  one  of  the  it,  on  account  of  any  error  in  fact  or  Law, 

defendants  which  would  have  been  of  course  yet  he  may  suspend  the  execution  of  it  for 

at  its  rendition.     Sprague  v.  Jones,  9  Paige,  inatter  arising  subsequently,   which   would 

395;  Jarmon  v.  Wiswall,  9  C.  E.  Green.  68.  render  its  execution  oppressive.     Spann  v. 

And   in   other  respects   to   conform    to   the  Spann,  2  Hill  Ch.,  152. 

Chancellor's  written  opinion.    Dorsheimer  v.  6  Willis  v.  Pariiinson,  3  Swanst.  233. 

Rorback,  9  C.   K.Green,  3.3,  citing  a  num-  '>  Brackenbury  v.  Brackenbnry,  2  J.  ic  W. 

ber  of  cases.     It  would  be  otherwise,  if  the  391,  39-3,  396. 

amendment  was  not  of  course,  and  there  was  »  2  Cox,  206. 

no  written  opinion  to  sustain  the  application.  9  2  S.  &  S.  64. 

Brookfield  v.  Bradlev,  2  S.  &  S.  64;  Girdner  i"  Stewart  v.  Forbes,  16  Sim.  433;  13  Jur. 

V.  Dering,  2  Edw.  131;  Burns  v.  Mayor  of  5.     An  order  or  decree,  by  con.sent,  cannot 

Edgefield,  3    Tenn.  Ch.   137.      And  see  El-  be  varied  or  modified  in  a  material  part,  with- 

liot   V.   Cochran,    1   Coldw.  389,   where    an  out  the  assent  of  both  parties  to  the  same, 

error  in   the  decree,  made  obvious   by   the  But  the  Court,  upon  the  application  of  either 

opinion  delivered,  was  corrected  at  a  subse-  party,  may  give  such  further  directions  as 

quentterm.     ,See  also  Crutchfield  t\  Stewart,  shall  become  necessary  for  the   purpose  of 

1  Humph.  380,  a  law  case.  The  House  of  carrying  such  order  or  decree  into  effect  ac- 
Lords  will,  on  petition,  discharge  or  revoke  cord'ing  to  its  spirit  and  intent.  Leitch  v. 
a  decree  improperly  obtained.  White  v.  Cumpston,  4  Paige,  476;  see  Jenkins  r.  Eld- 
Tommey,  4  H.  L.  C.  313.  But  not  after  the  redge,  1  Wood.  &  M.  61.  [And  seem  a  parti- 
cause  has  been  heard  on  its  merits,  and  re-  tion  case,  where  the  decree  was  not  executed, 
mitted  to  the  Court  below.     King  v.  Ruck-  Edgerton  v.  Muse,  2  Hill.  Ch.  51.] 

man.  7  C.  E.  Green,  551.]  ^  Whitehead  v.  North,  C  &  P.  78;  see 

6  King  V.  Saverv,  8  De  G.,  M.  &  G.  311;      also  Bird  v.  Heat^,  6  Hare.  236;  12  Jur.  861; 

2  Jur.  N.  S.  431.    "Although  the  Chancellor      Fyler  v.  Fyler,  1  Coll.  93;  8  Jur  211. 
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same  to  be  taken  or  made  aecordingl}-.^     The  order  for  this  purpose  ia 
usually  made  on  summons  at  Chambers.^ 

Where  the  title  of  an  order  was  erroneous,  leave  was  given  to  amend 
it :  although  the  effect  of  the  alteration  was  to  charge  a  surety,  who  had 
been  sued  at  law  under  the  order,  and,  relying  upon  the  mistake  in  the 
title,  had  pleaded  that  there  was  no  such  order.* 

The  rectification  of  a  decree  or  order  is  usualh'  made  by  an  alteration 
of  the  decree  or  order  itself ;  ^  but  where  this  cannot  conveniently  be 
done,  a  supplemental  order  will  be  made.^ 

A  decree  ma}'  be  varied  in  this  manner,  at  any  time,  until  enrolment ; 
thus,  a  decree  has  been  altered,  although  it  had  been  pronounced  seven 
years  before,  and  the  cause  had  been  heard  on  further  directions.'' 

The  Court  will,  in  some  cases,  extend  the  indulgence  of  I'ectifying 
decrees  in  which  there  have  been  clerical  mistakes,  to  decrees  which 
have  been  actually  enrolled.^     Thus,  in  cases  of  miscasting  where 
the  matter  demonstrative!}'  appears  upon  the  decree  itself  *  to  *1031 
have  been  mistaken,  it  ma}'  be  explained  and  rectified  by  order ; 
so,  likewise,  if  some  part  of  the  decree  be  omitted  in  the  enrolment,  it 
may  be  inserted  upon  motion  to  the  Court.     It  is  to  be  observed,  that, 
under  the  denomination  of  miscasting,  is  not  to  be  included  any  pre-" 
tended  miscasting  or  misvaluing,  but  only  error  in  auditing  and  num-- 
bering.^     In  Weston  v.  ffaggeiston,^  Lord  Eldon  held,  that  all  errors  on 


2  Ord.  XXXV.  19. 

8  See  2>ost,  Chap.  XXIX.,  Proceedings  at 
Chambers. 

4  Spearing  v.  Lvnn,  2  Vern.  376  ;  Prec.  in 
Ch.  115;  1  Eq.  Ca."  Ab.  30,  pi.  G.  [Re  Tiel, 
3  De  G.,  .1.  &  S.  426:  Williams  v.  Carmarthen 
&c.  R.  Co.,  17  AV.  R.  346.] 

6  Seton,  1143;  Hawker  v.  Buncombe,  2 
Mad.  391;  Skrvmsher  v.  Northcote,  1  Swanst. 
57.3,  n.;  Tonilins  v.  Palk,  1  Russ.  47.5; 
Hughes  V.  Jones,  26  Beav.  24 ;  Bird  v.  Heath, 
vbi  sup. 

6  Wallis  V.  Thomas,  7  Ves.  292;  Lane  v. 
Hobbs,  12  Ves.  458;  Needham  v.  Needham, 
1  Hare,  6-33;  7  Jur.  .3-36;  Anon.,  1  .lur.  N.  S. 
973,  V.  d  W.  Where  the  alteration  sought 
is  merely  consequential  upon  the  decree  it- 
self, or  the  addition  of  some  direction  which 
has  been  omitted,  the  omission  will  be  sup- 
plied by  a  distinct  order,  without  ordering  or 
interlining  the  decree  itself.  Clark  v.  Ilall, 
7  Paige,  382. 

7  Askew  V.  Peddle,  14  Sim.  .301.  As  to 
the  time  within  which  application  should 
be  made  to  rectif}'  a  decree,  see  Rogers  v. 
Rogers,  1  Paige,  188,  where  leave  to  amend 
a  decree  was  refused  to  a  party,  who  had  de- 
layed a  year  and  six  months  in  appl^^ing  to 
the  Chancellor  to  correct  a  mistake  in  draw- 
ing up  a  decree.  See  also  Hramblett  v.  Pick- 
ett, 2  A.  K.  Marsh.  H,  and  Hunh  v.  Scott,  1 
Bland,  120,  where  it  was  held  that  a  decree 
may  be  altered  or  amended  by  motion  or 
petition,  only  during  the  term:  afterwards 
the  ajiplication  to  amend  should  lie  by  bill; 
but  see  Irwin  v.  Vint,  (J  Munf.  2(!7. 


8  Tliompson  v.  Goulding,  5  Allen,  82 ; 
Clark  V.  Hall,  7  Paige,  382;  Beekman  v. 
Peck,  3  .John.  Ch.  41.5.  But,  generally,  a 
decree  which  has  been  regularly  obtained 
and  enrolled,  cannot  be  altered  except  hy 
bill  of  re\'iew.  Bennett  v.  Winter,  2  John. 
Ch.  205;  Wiser  v.  Blacklev,  2  John.  Ch. 
488;  Mead  v.  Arms,  3  Vt.  "148;  Dexter  v 
Arnold,  5  Mason,  303 ;  .Jenkins  v.  Eldredge, 
1  Wood.  &  M.  61 ;  Clapp  v.  Thaxter,  7  Gray, 
384,  386 ;  Carpenter  v.  Muchmore,  2  McCaft- 
er  (N.  J.),  123;  see  Millspaugh i'.  McBride,  7 
Paige,  509;  Beekman  v.  Peck,  3  John.  Ch. 
415';  Rav  v.  Conner,  3  Edw.  Ch.  478;  Burch 
V.  Scott,"l  Bland,  112. 

1  See  Seton,  1144.  Enrolled  decree 
amended  bj'  substituting  Master  of  the 
Rolls  for  Vice-Chancel  lor  Wood.  Attorney- 
(Jeneral  v.  Greenhill,  34  Beav.  174.  In 
Miller  v.  Rushforth,  3  Green  Ch.  (N.  J.) 
174,  a  final  decree  after  enrolment  and  exe- 
cution issued  thereon,  an<l  after  the  lapse  of 
nearl3-  three  j'ears  from  the  date  of  the  de- 
cree, was  opened  for  the  purpose  of  correcting 
a  plain  and  gross  mistake  in  the  Master's 
report,  although  the  defendant  appeared  and 
demurred  to  the  bill,  and  afterwards  suffered 
a  decree  pro  cim/esso  to  be  taken  against 
him.  and  an  ex  parte  report  to  be  made  by 
the  Master. 

2  Q,  Coop.  134;  see  also  Yow  v.  Towns- 
end,  1  Dick.  59 ;  Pearson  v.  Desbrisay,  21 
L.  J.  Ch.  511,  M.  R.;  [Attorney-General  v. 
Greenhill,  34  Beav.  174;  Fox  i'.  Charlton,  6 
N.  H.  352.] 
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tlie  face  of  the  schedules  could  be  rectified,  even  after  enrolment,  but 
that  there  could  be  no  correction  except  of  such  apparent  errors  ;  and 
he,  therefore,  held  that  no  affidavit  introducing  a  new  fact,  could  be 
permitted  after  enrolment." 

The  general  orders,  however,  provide  that  no  decree  which  has  been 
signed  and  enrolled  shall  be  reversed,  altered,  or  explained,  but  upon 
bill  of  review.^ 

Where  the  plaintiff's  costs  of  two  motions  were  reserved  to  the  hear- 
ing, and  were  then,  by  mistake,  omitted  to  be  provided  for  by  the  de- 
cree, which  had  been  enrolled,  the  Court,  on  petition,  made  a  separate 
order  for  their  payment.^ 

It  is  an  established  principle  of  the  Court,  that  every  order  and  de- 
cree, however  erroneous,  is  good  until  it  is  discharged.® 


Section  VI. — Effect  of  the  Acts  relating  to  Judgments. 

Formerly,  a  decree  in  a  Court  of  Equity,  unless  it  was  for  land,' 

operated  only  in  personam  ;  ^  and  the  only  method  of  enforcing  it 

*1032  *was  by  means  of  what  is  termed  process  of  contempt,  against 

8  Chapman  J.  in  Richmond  v.  Gray,  3 
Allen,  27.  Where  lands  lie  within  the  reach 
of  the  process  of  the  Court,  Courts  of  Equity 
will  not  exclusively  rely  on  proceedings  m 
jjersonnm,  but  will  put  the  successful  party 
in  possession  of  the  lands,  if  the  other  party 
remains  obstinate,  and  refuses  to  comply 
with  the  decree.  Story  Eq.  PI.  §  744;  Buf- 
fum's  Case,  13  N.  H.  14.  A  decree  in  Equity 
cannot  /;f  se.  divest  a  title  at  Law,  but  can 
only  compel  the  person  jvho  has  the  title, 
and"  who  is  mentioned  in  the  decree,  to  con- 
vey. Proctor  V.  Ferebee,  1  Ired.  Eq.  146. 
A  decree  of  the  Circuit  Court  of  the  United 
States,  directing  a  convej'ance  of  land  in 
Ohio,  does  not  itself  pass  a  title  (as  decrees 
of  the  Courts  of  Ohio  do)  under  the  statutes 
of  Ohio,  but  a  deed  has  to  be  actually  made. 
Shephard  v.  Ross  County,  7  Ohio,  271.  A 
decree  in  Virginia  cannot  operate  on  a  title 
to  land  in  Kentucky.  But  having  jurisdic- 
tion of  the  person,  the  Court  may  enforce  its 
decree.  (Harrington  v.  Brents,  1  M'Lean, 
167 ;  see  Watts  v.  Waddle,  ib.  200 ;  2  Story 
Eq.  Jur.  §§  74.3,  744.  It  is  sufficient,  that 
the  parties  to  be  affected  by  the  decree  are 
resident  within  the  State  or  country  where 
the  suit  is  brought ;  for  in  all  suits  in  Equity, 
the  primary  decree  is  in  personara  and  not  in 
rem.  2  Story  Eq.  Jur.  §  744;  Johnson  v. 
Petrie,  10  Sumner's  Ves.  164,  note;  Wharton 
V.  May,  5  ib.  71,  note  («);  Wood  v.  Warner, 
2  McCarter  (N.  J.),  81;  Massie  v.  Watts,  6 
Cranch,  148,  158 ;  Ward  v.  Arredondo,  1 
Hopk.  213;  Mead  v.  Merritt,  2  Paige,  402; 
Dehon  v.  Foster,  4  Allen,  545;  Mitchell  v. 
Bunch,  2  Paige,  615;  Sutphen  v.  Fowler,  9 
Paige,  282;  Great  Falls  Manuf.  Co.  v.  Wor- 
ster,  23  N.  H.  462 ;  Stephenson  v.  Davis,  56 
Maine,  75.  In  relation  to  the  effect  of  a  decree 
as  a  lien  on  property,  &e.&post,  1033,  note. 


3  A  decree  against  several  defendants  will 
be  opened  in  favor  of  him  only  who  asks  it. 
Hodges  V.  Mullikin,  1  Bland,  507. 

4  Ord.  XXXI.  9. 

5  Vinev  v.  Chaplin,  3  De  G.  &  J.  282. 

6  Chuck  V.  Cremer,  2  Phil.  113,  115;  1 
C.  P.  Coop.  t.  Cott.  338,  342;  Sanders  v. 
Gatewood,  5  J.  J.  Marsh.  328.  Vacatinrj 
decrees.  AtHe,  1025-1028,  notes.  The  Court 
has  power,  at  its  discretion,  after  enrolment, 
to  A'acate  a  decree,  entered  pro  confesso,  to 
allow  a  defence  upon  the  merits  when  it  has 
been  omitted  through  mistake,  accident,  or 
even  negligence.  Carpenter  v.  Muchmore, 
2  McCarter  (N.  J.),  123;  Hall  v.  Lamb,  28 
Vt.  85 ;  Disbrow  v.  Johnson,  3  C.  E.  Green, 
30.  But,  in  order  to  open  a  decree  regularly 
entered,  it  is  necessarj'  that  it  ai)pear  that 
the  defendant  has  some  good  defence,  and 
what  that  defence  is.  Disbrow  v.  Johnson, 
ubi  supra.  [The  application  is  addressed 
to  the  discretion  of  the  Court.  Bull  v.  Nims, 
61  111.  171.  And  must  be  accompanied  by 
an  affidavit  explaining  the  delay,  and  an 
answer  showing  merits.  Norton  t'.  Hi.xon, 
25  111.  440;  Stockton  v.  Williams,  Harring. 
Ch.  241;  Gwin  v.  Harris,  1  Sm.  &  M.  Ch. 
528;  Lewis  v.  Simonton,  8  Humph.  185. 
Evidence  competent  on  the  original  hearing 
will  not  be  rendered  incompetent  by  subse- 
quently permitting  the  defendant  to  make 
defence.'  Bruner  v.  Battell,  83  111.  317.] 
As  to  the  authority  of  the  Court  over  a  de- 
cree by  consent,  see  White  v.  Walker,  5 
Florida,  478.  A  Court  of  Chancery  has  juris- 
diction to  set  aside  decrees  obtained  by  fraud, 
on  an  original  bill  filed  for  that  purpose. 
Sanford  v.  Head,  5  Cal.  297 ;  Patch  v.  Gray, 
L.  R.  3  Ch.  Ap.  203,  206.  [Ante,  1026,  u.  3, 
and  1027,  n.  3.] 

~>  1  Spence  Eq.  Jur.  392. 
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the  party  disobeying  it:  under  which  the  party,  if  arrested,  might 
be  kept  in  prison  till  he  obeyed.^  It  was  also  competent  to  the 
part}-  claiming  the  benefit  of  the  decree,  where  the  disobedient  person 
either  could  not  be  arrested  upon  the  process,  or,  having  been  arrested, 
remained  in  prison  without  pacing  obedience  to  the  Court,  to  issue  a 
writ  of  sequestration,  directing  the  commissioners  therein  named  to 
sequester  the  personal  property  of  the  defendant,  and  the  rents  and 
profits  of  his  real  estates,  and  to  keep  him  from  the  enjo3'ment  of  them, 
till  he  had  cleared  his  contempt:  in  the  same  manner  as  in  the  case 
of  a  defendant  who  had  committed  a  contempt,  by  not  appearing  to 
and  answering  the  bill.^  Originally,  this  process  was  merely  used  as  a 
means  of  coercing  the  defendant,  by  keeping  him  out  of  possession  of 
his  property ;  and  the  practice  of  applying  the  money  received  by  the 
sequestrators,  in  satisfaction  of  the  sum  decreed  to  be  paid,  is  of 
comparatively  modern  origin.^  This,  however,  as  we  shall  see  in  the 
next  section,  has  become  the  usual  course  of  proceeding  ;  and  the  Court 
will  now,  where  a  sequestration  has  been  issued  to  enforce  a  decree  for 
the  payment  of  money,  order  the  sequestrators  to  apply  what  they  have 
received,  by  virtue  of  the  sequestration,  in  satisfaction  of  the  duty  to 
be  performed.  Still,  however,  this  is  only  a  personal  proceeding,  and 
does  not  alter  the  nature  of  the  decree  :  which,  being  in  personam^  abates 
by  the  death  of  the  individual  charged,  and  does  not  atfect  his  property 
further  than  by  enabling  the  party  claiming  the  benefit  of  it  to  come  in 
pari  passu  with  the  other  creditors,  against  the  personal  estate,  A 
sequestration  may  certainly  be  revived  against  the  personal  rep- 
resentative *  of  the  party,  but  it  cannot  be  revived  against  his  *1033 
heir,  unless  the  real  estate  is  the  subject  of  the  suit ;  ^  so  that, 
after  the  death  of  the  defendant,  the  proceeding  by  sequestration  may 
be  a  very  inefficient  means  of  enforcing  the  demand,  and  certainly  is  not 
equal  in  effect  to  a  judgment  at  Law.  It  is  true,  that  a  decree  has  the 
same  authority  to  bind  the  personal  assets  as  a  judgment  at  Law ;  ^ 
but  as  the  lien  of  the  judgment  came  in  by  the  Statute  of  AYestminster, 
13  Edw.  I.  c.  18,  which  only  gives  an  ehyit  for  a  moiety  of  the  land  in 
satisfaction  of  the  debt,  that  statute  could  give  no  authority  to  lay  a 
sequestration  on  the  real  estate  for  a  mere  personal  duty,  where  the  heir 
is  not  bound  in  the  covenant :  ^  so  that,  in  cases  where  the  land  is  not 

But  a  decree  in  F-quitv  substantially  of  i  Gilb.  For.  Rom.  86. 

the  nature  of  a  decree  of  "foreclosure,  is  not  2  Morrice  v.  Bank  of  England,  ca.  t.  Talb. 

an  absolute  decree  in  personam,  which  will  218,  222;  3  P.  Wms.  401,  n.  (F);  3  Swanst. 

merge  the  oritrinal  debt,  or  support  an  action  573,  576;    Martin  v.  Martin,  1  Ves.  S.  214; 

of  debt.     Mauley  v.  Slason,  28  Vt.  346.     No  Joseph  v.  Mott,  Free,  in  Cha.  79;  Bishop  v. 

personal  decree  can  be  made  against  an  ab-  Godfrey,  ib.  179;  Searle  v.  Lane,  2  Vern.37, 

sent  debtor,  unless  he  appears.     If,  he  does  88,  8U;  Freem.  103 ;  Grey  r.  Chiswell,  9  Ves. 

appear,  there  niav  be  a  personal  decree,  and  125. 

a  decree    subjecting    the    attached    effects.  8  Gilb.  For.  Rom.  87  ;  Bligh  «.  Lord  Darn- 
O'Brien  V.  Stephens,  11  Gratt.  (Va.)  610.  ley,  2  1'.  Wms.  621 ;  Astley  v.  Powis,  1  Vea. 

1  Gilb.  For.  Kom.  86.  S.  4i)6;  Mildred  v.  l.obnison,  19  Ves.  585, 

2  Ibul.  588. 
8  See  Wharam  v.  Broughton,  1  Ves.  S.  182. 
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the  subject-mutter  of  the  suit,  a  decree  in  Equity  would  not,  according 
to  the  Law  as  it  existed  before  the  1  &  2  Vic.  c.  110,  have  the  sanie 
elfect  as  a  judgment  at  Law,  in  binding  the  real  estate.  The  Law,  in 
this  respect,  has,  however,  been  altered  by  the  above  statute :  *  under 
which,  decrees  and  orders  in  Chancery,  and  orders  in  lunacy,  whereby 
any  sum  of  money,  or  any  costs,  charges,  or  expenses  are  payable  to 
any  person,  have  the  etiect  of  judgments  in  the  Superior  Com'ts  of  com- 
mon law ;  ^  and  the  persons  to  whom  any  such  moneys  are  payable,  are 
deemed  judgment  creditors  within  the  meaning  of  the  Act.^  But  the 
Act  directs  that  no  decree  or  order  shall,  by  virtue  of  that  Act,  affect 
any  lands,  tenements,  or  hereditaments,  as  to  purchasers,  mortgagees, 
or  creditors,  unless  and  until  a  memorandum  or  minute  containing  the 

name  and  usual  or  last  known  place  of  abode,  and  the  title, 
*1034  trade,  or  profession  of  *  the  person  whose  estate  is  intended  to 

be  afiected  thereby,  and  the  Court  and  title  of  the  cause  or 
matter  in  which  such  decree  or  order  shall  have  been  obtained  or 
made,  and  the  date  of  such  decree  or  order,  and  the  account  of  the 
debt,  damages,  costs,  or  moneys  thereby  recovered  or  ordered  to  be 
paid,  has  been  left  with  the  Senior  Master  of  the  Court  of  Common 
Pleas  at  Westminster :  who  is  directed  forthwith  to  enter  the  same  in  a 
book,  in  alphabetical  order,  by  the  name  of  the  person  whose  estate  is 
intended  to  be  affected  thereby.^ 

Later  statutes  provide :  that  every  such  registered  decree  or  order 
shall,  after  the  expiration  of  five  years  from  the  entry  thereof,  be  void 
against  lands,  tenements,   or  other  hereditaments,  as  to  purchasers,, 
mortgagees,  or  creditors,  unless  a  like  memorandum  is  again  left  with 
the  Senior  Master  within  five  years  before  the  execution  of  the  convey- 

*  Sect.  18 ;  Sugd.  V.  &  P.  524 ;  Shelford's  The  lien  of  such  decree  commences  from  the 

R.  P.  Acts,  579;  1  Frideaux  Conv.  107.  day  on  which  it  is  delivered  to  the  commis- 

'  5  Thompson  v.  Brown,  4  John.  Ch.  636.  sioner,    and    is   filed    by   him.      Dawson   v. 

Decrees,    in   New  York,  are   liens   on   real  Scriven,  1  Hill  Ch.  177. 
estate  only  from  the  time  of  being  docketed,  [In   Tennessee,   by   statute,  a  decree   in 

not  from  "the  period  of  enrolment.     Norton  Equity  has  the  force  of  a  judgment  at  Law, 

V  Talmadge,  3  Edw.  Ch.  310;  see  Dawson  v.  and  is  enforced  by  process  against  the  person 

Scriven,  THill  Ch.  (S.  C.)  177.  and  property  in  the  same  way :  Code,  §  2y70, 

A  decree  for  alimony,  to  be  paid  in  instal-  3104,  4478 ;  and  may  divest  and  vest  title  to 

ments,  does  not  operate  as  a  lien  upon  the  praperty.    §  4484.     See  also  §§  4485  to  4488; 

real  estate  of  the  defendant  in  Ohio,  unless  Battle  v.  Bering,  7  Yerg.  52^;    Jnjra,   1042, 

made  a  charge  thereon  bv  the  decree  itself.  n.  7 ;  1061,  n.  6.] 
Olin  V.  Hungerford.  10  Ohio,  268.  ^  The  25th  section  of  the  Probate  Acts  (20 

A  decree  in  one  State  cannot  operate  upon  &  21  Vic.  c.  77)  does  not  constitute  an  order 

the  title  to  land  in  another  State  ;  but  having  of  the  Probate  Court,  for  payment  of  money, 

iurisdiction  of  the  person,  the  Court  may  en-  a  judgment  debt.     Pratt  v.  Bull,  1  De  C,  J. 

force  its  decree.      Carrington   v.    Brents,   1  &  S.  141;  fl  Jur.  N.  S.239;   4  Giff.  117;  9 

M'Lean,  167;   Watts  v.  Waddle,  1  M'Lean,  Jur.  N.  S.  40.     Nor  does  the  52d  section  of 

200;  2  Story  Eq.  Jur.  §§  734,  735;  Willis  v.  the  Divorce  Act  (20  &  21  Vic.  c.  85)  so  con- 

Cowper,  2  'Ohio,   124;    Henry  ?;.  Doctor,  9  stitute  an  order  of  the  Divorce  Court,     /ix 

Ohio,  49;  [Olney  v.  Eaton,  66  Mo.  563.]  parte  Holden,  13  C.  B.  N.  S.  641;  9  Jur.  N. 

South  Carolina.     A  decree  in  Equitv  for  S.  948. 
the  payment  of  money,  constitutes  a  lien  on  i  1  &  2  Vic.  c.  110,  §  19;  Beavan  v.  Earl 

land,  similar  to  that  of  a  judgment  at  Law,  of  Oxford,  6  De  Cx.,  M.  &  G.  492 ;  1  Jur.  N. 

so  as  to  bind  it  in  the  hands  of  a  purchaser,  S.   1121 ;    Hargrave   v.  Hargrave,  23    Beav. 

who  has  not  gained  a  title  under  the  Statute  484;  Sugd.  V.  &  P.  528;    Shelford's  R.  P. 

of  Limitations.    Blake  v.  Heyvood,  1  Bailey  Acts,  591;  1  Prideaux's  Conv.  108. 
Eq.  208;   Woddrop  v.  Price",  3  Desaus.  206. 
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ance  or  other  iustrumout  vesting  or  transferring  the  legal  or  equitable 
right  or  interest  in  or  to  an}'  such  purchasers  or  mortgagees  for  valu- 
able consideration,  or,  as  to  creditors,  within  five  years  before  their 
rights  accrued,  and  so  toties  quoties,  at  the  expiration  of  ever}'  succeed- 
ing five  years  ;  ^  that,  as  against  purchasers  and  mortgagees  without 
notice  thereof,  no  such  decree  or  order  shall  bind  or  affect  any  lands, 
tenements,  or  hereditaments,  further  or  othenvise,  although  duly 
registered,  than  a  duly  docketed  judgment  would  have  bound  them, 
before  the  Statute  1  &  2  Vic.  c.  110  ;  ^  and  that  no  decree  or  order,  by 
vu-tue  of  that  Act,  or  which  might  be  registered  thereunder,  shall  affect 
any  lands,  tenements,  or  hereditaments  at  Law  or  in  Equity,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  and  until  the  memorandum 
therein  mentioned  is  left  with  the  proper  officer  :  any  notice  of  any  such 
decree  or  order  notwithstanding.'' 

If  the  decree  or  order  has  been  made  since  the  23d  of  July,  ]  8G0,  a 
bond  fide  purchaser  for  valuable  consideration,  or  a  mortgagee,  and 
whether  with  or  without  notice,  will  not  be  affected,  unless  a  writ  or 
other  process  of  execution  has  also  been  issued  and  registered,  and 
executed  and  put  in  force  within  three  calendar  months  from  the 
time  when  it  was  registered  ;  ^  such  registry  is  to  *  be  made  by  a  *1035 
memorandum  referring  to  the  decree  or  order  already  registered, 
so  as  to  connect  the  registry  of  the  writ  or  process  therewith ;  the 
memorandum  must  be  left  with  the  Senior  Master :  who  will  forthwith 
enter  the  particulars  in  a  book,  in  alphabetical  order,  by  the  name  of 
the  creditor,  and  also  the  date  of  leaving  the  memorandum.^ 

Where,  however,  the  decree  or  order  has  been  made  since  the  29th 
of  July,  1864,  no  land  will  be  affected  by  it,  until  such  land  has  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  otherwise, 
in  pursuance  thereof ;  and  every  writ  or  other  process  of  execution  must 
be  registered  in  the  manner  provided  by  the  Stat.  23  &  24  Vic.  c.  38  ; 
but  in  the  name  of  the  debtor,  instead  of  the  creditor ;  and  no  other  or 
prior  registration  of  the  decree  or  order  is  to  be  necessary  for  any 
purpose ;  and  no  reference  to  any  such  prior  registration  is  required 
to  be  made  in  the  memorandum  to  be  left  for  registry  with  the  Senior 
Master.^ 

2  2  &  3  Vic.  c.  11,  §  4.  By  18  &  10  Vic.  Pridcaux's  Conv.  110.  By  §  .3,  provision  is 
c.  1-5,  §  6,  the  circumstance  tliat  more  than  made  for  the  protection  of  heirs,  executor.'!, 
five  years  have  expired  since  the  last  previ-  and  administrators  against  unref;i>tcr('(l  judj^- 
ouR  registration  is  rendered  immaterial  as  to  ments  ;  but  it  hns  been  held,  tliat  judgments 
purchasers,  mortgagees,  and  creditors,  becom-  against  executors  or  administratm-s  retain 
ing  such  within  five  vears  from  the  registra-  prioritv,  although  not  registered  under  this 
tion.    SeeSugd.V.  &P.  528;  Shelford'sH.  P.  Act.     Jennings  v.  Rigbv,  .33  Beav.  198;   9 

■Acts,  590,  605;  1  Prideaux's  Conv.  108,  10l».  Jur.  N.  S.  1144.     The  23  &  24  Vic.  c.  38  is 

3  2  &  3  Vic.  c.  11,  §  5  ;  Sugd.  V.  &  P.  533  ;  not  retrospective  so  as  to  vary  antecedently 
Shelford's  R.  P.  Acts,  594;  1  Prideaux's  existing  rights.  Evans  v.  Williams,  2  Dr.  & 
Conv.  109.  Sm.  324. 

*  3  &  4  Vic.  c.  82,  §  2;  18  &  19  Vic.  c.  i  23  &  24  Vic.  c  38.  §  2;  Sugd.  V.  &  P. 

15,  §§  4,  5;  Sugd.  V.  &  P.  533,  534;  Shel-  530;  Shclford'.s  R.  P.  Acts,  Gil;  1  Prideaux's 

ford's  R.  P.  Acts,  601,  605;   1  Prideaux's  Conv.  111. 

Conv.  109.  2  27  &  28  Vic.  c.  112,  §§  1-3;  see  Re.  Isle 

6  23  &  24  Vic.  c.  38,  §§  1,  2,  5;  Sugd.  V.  of  Wight  Ferry  Companv,  11  Jur.  N.  S.279, 

&  P.   529;    Shelford's  R.  P.  Acts,  610;   1  V.  C.  W. ;  Thornton  D.'Fiuch,  4  Giff.  515: 
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To  obtain  the  registry  or  re-registr}^  of  a  decree  or  order,  or  the  regis- 
try of  a  writ  of  execution,  under  the  provisions  of  the  before-mentioned 
Acts,  a  memorandum,  containing  the  particulars  thereby  required,  must 
be  prepared  by  the  party  seeking  registration  or  his  soUcitor,  and  be  en- 
grossed on  parchment.^  The  memorandum  must  then  be  left  with  the 
Senior  Master  of  the  Court  of  Common  Pleas  ;  *  and  the  person  leav- 
ing it  will  be  required  to  sign  an  acknowledgment  of  having  left  it, 
and  to  take  a  receipt  for  it.^  A  separate  memorandum  is  required 
for  ever}'  defendant  or  other  person  whose  estate  is  intended  to  be  af- 
fected.® 

A  satisfaction  or  discharge  of  the  registry  of  any  decree,  order,  or 
writ  of  execution  ma}'  be  procured,  in  the  manner  before  explained  in 
treating  of  a  lis  pendens.'' 

In  order  that  decrees  and  orders  in  Chancery  may  operate  as  judg- 
ments, they  must  be  strictly  decrees  and  orders  for  payment  of  a 
*1036  sum  of  money  :  which  must  be  ordered  to  be  paid  to  some  *  per- 
son ;  therefore,  an  order  that,  in  taking  the  account  against  an 
executor,  he  should  be  charged  with  a  sum  of  money,  was  held  not  to 
operate  as  a  judgment.^  And  so,  the  certificate  of  a  Judge's  Chief  Clerk 
of  an  amount  due,  does  not  operate  as  a  judgment,  although  the  certifi- 
cate has  been  approved  by  the  Judge. ^  So  also  a  decree  for  an  account 
of  what  is  due  in  respect  of  an  annuit}',  and  for  payment  of  the  amount 
found  due,  does  not  operate  as  a  judgment.^  But  where,  in  a  suit  for 
specific  performance,  a  decree  was  made,  directing  the  amount  of  inter- 
est to  be  computed,  and  the  costs  to  be  taxed,  and  the  payment  of  the 
purchase-money,  with  interest  and  costs,  when  ascertained,  it  was  held 
that  it  operated  as  a  judgment.*  A  decree,  directing  payment  to  the 
credit  of  a  cause,  is  not  a  decree  for  payment  of  a  sum  of  money, 
within  the  Act.^  Where,  therefore,  it  is  desired  in  such  a  case,  to  reg- 
ister the  decree  as  a  judgment,  the  form  of  the  decree  should  be  to  order 
payment  to  the  plaintiflT,  or  some  other  party  to  the  cause,  and  that  he 
pa}^  the  money,  when  received,  into  Court.® 

A  judgment  duly  entered  up  against  any  person,  in  anj^  of  her  Majes- 

Thomas  v.  Cross,  11  Jur.  N.  S.  384 ;  13  W.  ^  Ante,  pp.  400,  401.    For  forms  of  ac- 

R.  647,  V.  C.  K.;    2  Dr.   &  Sm.  423;  [lie  knowledgment,   petition,   and    consent,    see 

Cowbridge  R.  Co.,  L.  R.  5  Eq.  413;  Guest  v.  Vol.  III. 

CowbridgeR.  Co.,  L.  R.  6Eq.  619; /if  Bailey,  ^  Garner  v.  Briggs,  4  Jur.  N.  S.  230;  6 

17  W.  E.^393;  Mildred  v.  Austin,  L.  R.  8  Eq.  W.  R.  378,  V.  C.  K. 

220.]  2  Earl  of  Mansfield  v.  Ogle,  4  De  G.&  J. 

8  For  form  of  memorandum,  see  Vol.  III.  38;  see  also  Shaw  v.  Neale,  20  Beav.  157, 

4  At  his  office  in  Rolls  Garden.  174 ;  1  Jur.  N.  S.  666 :  6  H.  L.  Ca.  581 ;  4 

8  Pask,  12.  Jur.  N.  S.  695. 

6  Jbld.     A  fee  of  5s.  is  payable  for  every  ^  Chadwick  v.  Holt,  8  De  G.,  M.  &  G. 

original  entry  of  a  decree  or  order.     1  &  2  584;  2  Jur.  N.  S.  918. 

Vic.  c.  110,  §"  19;  and  Is.  for  everv  re-entry  *  Duke  of  Beaufort  v.  Phillips,  1  De  G. 

thereof;  2  &  3  Vic.  c.  11,  §  4.     The  fee  for  &  S.  321. 

the  registry  of  a  writ  of  execution  is  bs.  ;  23  5  Ward  v.  Shakeshaft,  1  Dr.  &  S.  269, 

&  24  Vic.  c.  .^8,  §  2.     The  fee  for  a  search  is  272;  8  W.  R.  335. 

Is.;  1  &  2  Vice.  110,  §  19;  18  &  19  Vic.  c.  e  Wand  v.  Docker,  5  Jur.  N.  S.  1287,  V. 

15,  §  13;  23  &  24  Vic.  c."  38,  §  2 ;  see  Proctor  C.  AV. ;  and  Thompson  v.  Walker,  V.  C.  W., 

V.  Cooper,  18  Jur.  444,  V.  C.  K.,  as  to  notice  11  May,  1859,  there  cited, 
acquired  by  search. 
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ty's  Superior  Courts  at  Westminster,  operates  as  a  charge  upon  all 
lands,  tenements,  and  hereditaments  (including  lands  and  heredita- 
ments of  cop.yhold  or  customar}'  tenure) ,  to  which  such  person  is,  at 
the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards  be- 
comes, entitled,  for  an}'  estate  or  interest  whatever,  at  Law  or  in  Equit}^ 
or  over  which  such  person,  at  the  time  of  entering  up  such  judgment 
has,  or  at  any  time  afterwards  shall  have,  any  disposing  power  which 
he  might,  without  the  assent  of  an}-  other  person,  exercise  for  his  own 
benefit ;  and  is  binding  as  against  the  person  against  whom  judgment 
is  so  entered  up,  and  against  all  persons  claiming  under  him  after  such 
judgment :  and  is  also  binding  as  against  the  issue  of  his  body,  and 
aU  other  persons  whom  he  might,  without  the  assent  of  any  other 
person,  cut  off  and  debar  from  an}-  remainder,  reversion,  or  other  in- 
terest, in  or  out  of  any  of  the  said  lands,  tenements,  and  heredita- 
ments ;  and  every  judgment  creditor  has  such  and  the  same  remedies  in 
a  Court  of  Equity,  agaiust  the  hereditaments  so  charged,  or  any  part 
thereof,  as  he  would  be  entitled  to,  in  case  the  person  against  whom 
such  judgment  has  been  so  entered  up  had  power  to  charge  the 
same  hereditaments,  and  had,  by  wiitiug  under  his  hand,  *agreed  *1037 
to  charge  the  same,  with  the  amount  of  such  judgment  debt  and 
interest  thereon;  but  no  judgment  creditor  is  entitled  to  proceed  in 
Equity,  to  obtain  the  benefit  of  such  charge,  until  after  the  expiration 
of  one  year  from  the  time  of  entering  up  such  judgment ;  and  no  such 
charge  operates  to  give  the  judgment  creditor  any  preference  in  case  of 
the  bankruptcy  of  the  person  against  whom  judgment  has  been  entered 
up,  unless  such  judgment  has  been  entered  up  one  year  at  least  before 
the  bankruptcy ;  but  the  doctrine  of  Courts  of  Equity,  whereby  protec- 
tion is  given  to  purchasers  for  valuable  consideration  without  notice,  is 
not  altei'ed  or  affected.^ 

A  judgment  creditor  may  enforce  his  equitable  charge  twelve  months 
after  the  judgment  has  been  entered  up,  although  twelve  months  have 
not  elapsed  since  its  registration. ^  He  may  also  take  proceedings 
to  protect  his  interest  in  the  mean  time ;  thus,  he  has  been  held  entitled 

1  1  &  2  Vic.  c.  110,  §  13 ;  and  see  Carlon  property  which  could  not  be  reached  by  exe- 
V.  Farlar,  8  Beav.  525 ;  Clare  v.  Wood,  4  cution, '  if  the  impediment  were  removed. 
Hare,  81;  Thomas  v.  Cross.  11  Jur.  N.  S.  Dundas  «.  Dutens,  1  Ves.  Jr.  198;  Edgell  v. 
384;  13  W.  K.  647,  V.  (;.  K. :  2  Dr.  &  Sm.  Haywood,  3  Atk.  352.  The  American  cases  are 
423;  Suf,'d.  V.  &  P.  523;  Shelford's  R.  P.  in  conflict  on  this  point,  but  the  weight  of  au- 
Acts,  5(i.5-572 ;  and  see  Seton,  452 ;  and  27  thority  seems  to  be  that  the  jurisdiction  of 
&  28  Vic.  c.  112.  ante,  p.  1035.  Equity,  beyond  the  English  rule,  is  purely 

2  Derbyshire,  &c.  Kaihvav  Company  v.  statutory.  "  Donovan  v.  Finn.  Hopk.  5'J ; 
Bainbrigge,  15  IJeav.  146.  As  to  the  neces-  Erwin  y.  Oldliam.  6  Yerg.  185;  Hardenburgh 
•sity  of  previously  issuing  a  writ  of  elegit,  v.  Blair,  3  Stew.  Eq.  645;  (.'reswell  v.  8mith, 
see  Ld.  PiCd.  126;  Neate  v.  Duke  of  Marl-  2  Tenn.  Ch.  416;  Nichols  v.  Eaton,  91  U.  S. 
borough,  3  M.  &  (J.  407,  415  ;  Smith  v.  Hurst,  716  ;  Nichols  v.  Lew.  5  Wall.  441 ;  Williams 
10  Hare,  30;  17  Jur.  30;  Godfrey  v.  Tucker,  v.  Thorn,  70  N.  Y.  270:  Hoobcrry  v.  Hard- 
33  Beav.  280;  9  Jur.  N.  S.  1188."  [Previous  ing,  3  Tenn.  Ch.  677.  The  judgment  credi- 
to  the  Acts  of  1  and  2  Vic.  c.  110  and  27  &  tor  is  still  entitled  to  a  receiver  in  such  cases. 
28  Vic.  c.  112,  the  jurisdiction  of  Equity  in  Anglo-Italian  Bank  v.  Davies,  9  Ch.  Div. 
aid  of  a  judgment  creditor  was  merely  to  275;  Hatton  v.  Haywood,  L.  K.  9  Ch.  A  pp. 
remove  an  impediment  to  a  legal  right.  229.  And  the  right  is  extended  under  the 
Neate  v.  Duke  of  Marlborough,  3  M.  &  C.  Judicature  Act.  Bryant  v.  Bull,  10  Ch.  Div. 
407.     Equity  would  not  interfere  to  subject  153.] 


*10o8  DECREES  AND  ORDERS. 

to  have  the  life-interest  of  his  debtor  in  lands,  at  once  impounded  for 
his  protection.'' 

It  has  recently  been  also  enacted,  that  every  creditor  to  whom  any 
land  of  his  debtor  shall  have  been  actually  delivered  in  execution  by 
virtue  of  an}-  judgment,  and  whose  writ  or  other  process  of  execution 
shall  be  dul}'  registered,*  shall  be  entitled  forthwith,  or  at  any  time 
afterwards  while  the  registry  of  such  writ  or  process  continues  in  force, 
to  obtain  from  the  Court  of  Chancer^',  upon  petition  in  a  summary  way, 
an  order  for  the  sale  of  his  debtor's  interest  in  such  land,  and  every 
such  petition  maj^  be  served  upon  the  debtor  onl}^ ;  and  thereupon  the 
Court  is  to  direct  all  such  inquiries  to  be  made  as  to  the  nature  and  par- 
ticulars of  the  debtor's  interest  in  such  land,  and  his  title  thereto,  as 
appear  to  be  necessary  or  proper :  and  in  making  such  inquiries,  and 
generaUy  in  carrying  into  effect  such  order  for  sale,  the  practice  of  the 
Court  with  respect  to  sales  of  real  estates  of  deceased  persons  for  the 
payments  of  debts  is  to  be  adopted  and  followed,  so  far  as  the  same  may 

be  found  conveniently  applicable.'^  If  it  shall  appear,  on  making 
*1038  such   inquiries,  that   any  *  other  debt  due   on  any  judgment, 

statute,  or  recognizance  is  a  charge  on  such  land,  the  creditor 
entitled  to  the  benefit  of  such  charge  (whether  prior  or  subsequent  to 
the  charge  of  the  petitioner)  is  to  be  served  with  notice  of  the  order  for 
sale,  and  after  such  service  is  to  be  bound  thereby,  and  is  to  be  at  lib- 
erty to  attend  the  proceedings  under  the  same,  and  to  have  the  benefit 
thereof;  and  the  proceeds  of  such  sale  are  to  be  distributed  among  the 
persons  who  ma}'  be  found  entitled  thereto,  according  to  their  respect- 
ive priorities,'  and  ever}'  person  claiming  any  interest  in  such  land 
through  or  under  the  debtor,  by  any  means  subsequent  to  the  de- 
livery of  such  land  in  execution  as  aforesaid,  is  to  be  bound  by  every 
such  order  for  sale,  and  by  all  the  proceedings  consequent  thereon.^ 

If  any  person  against  whom  any  judgment  shall  have  been  entered 
up  in  any  of  her  Majesty's  Superior  Courts  at  Westminster,  is  interested 
in  any  government  stock,  funds,  or  annuities,  or  any  stock  or  shares 
of  or  in  any  public  compan}'  in  England  (whether  incorporated  or  not,^) 
standing  in  his  own  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  hun,  or  in  the  name  of  the  Accountant-General 
of  the  Court  of  Chancery,  or  is  interested  in  the  interest,  dividends,  or 
annual  produce  thereof,"*  a  Judge  of  one  of  the  Superior  Courts  may, 
on  the  application  of  any  judgment  creditor,  order  that  such  stock, 

3  Yescombev.  Lander,  28  Beav.  80;  5  Jur.  W.  N.  9,  V.  C.  W. ;  lie  Hull  &  Hornsea 
N.  S.  78(1;  Reece  v.  Taylor,  5  De  G.  &  S.  Railway  Co.,  L.  R.  2  Eq.  262,  V.  C.  W. ;  Re 
480;  Partridce  v.  Foster,  10  Jur.  N.  S.  741,  Bishop's  Waltham  Railway  Co.,  14  W.  R. 
M.  R. ;  34  Beay.  1.  1008,  M.  R. ;  15  W.  R.  96,  L.  JJ. 

4  See  ante,  p.  1034.  i  27  &  28  Vic.  c.  112,  §  5. 

5  27   &   28    Vic.   c.    112,  §   4 ;   the  term  2  Jb.  §  0. 

"Judgment"    in   this   Act,  -includes    regis-  3  Macintj're  i?.  Connell.  1  Sim.  N.  S.  225 ; 

tered   decrees   and  orders;  ib.  §  2.      These  15  Jur.  529.     [For  order  chai-ging  shares  in  a 

proyisions  only  apply  to  judgments  subse-  public  company,   see  Jie  Council,   25  L.  J. 

quent  to  the  Act.     Re  Isle  of  Wight  Ferry  Ch.  649;  Re  Imperial  Mercantile  Credit  As- 

Company,  11  Jur.  N.  S.  279,  V.  C.  W.     For  sociation,  W.  N.  (1868)  80.] 
form  of  order,  see  Re  Ventnor  Harbor  Co.,  1  *  3  &  4  Vic.  c.  82,  §  1. 
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funds,  annuities,  or  shares,  or  the  interest,  dividends,  or  annual  pro- 
duce thereof,^  or  such  of  them,  or  such  part  thereof  respectively,  as  he 
thinks  fit,  shall  stand  charged  with  the  payment  of  the  amount  for  which 
judgment  has  been  so  recovered  and  interest  thereon  ;  and  such  order 
entitles  the  judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  the  charge  had  been  made  in  his  favor  by  the  judg- 
ment debtor ;  but  no  proceedings  can  be  taken  to  have  the  benefit  of 
the  charge,  until  after  the  expiration  of  six  calendar  months  from  the 
date  of  the  order.  ^ 

In  order  to  prevent  any  person,  against  whom  judgment  has  been  ob- 
tained, from  transferring,  receiving,  or  disposing  of  any  stock,  funds, 
annuities,  or  shares,  thereby  authorized  to  be  charged  for  the  benefit  of 
the  judgment  creditor,  the  order  will  be  made,  in  the  first  instance,  ex 
parte,  and  without  any  notice  to  the  judgment  debtor,  and  is  an  order 
to  show  cause  only  :  and  where  any  government  stock,  funds,  or  annu- 
ities, standing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or 
in  the  name  of  any  person  in  trust  for  him,  is  to  be  affected  by 
the  order,  it  restrains  *  the  Bank  of  England  from  permitting  a  *1039 
transfer  of  such  stock,  or  payment  of  the  interest,  dividends,  or 
annual  produce  thereof  in  the  mean  time,  and  until  such  order  is  made 
absolute  or  discharged;  and  where  any  stock  or- shares  of  or  in  any 
pubUc  company,  standing  in  the  name  of  the  judgment  debtor  in  his 
own  right,  or  in  the  name  of  any  person  in  trust  for  him,  is  or  are  to  be 
affected  by  the  order,  it  in  like  manner  restrains  such  public  company 
from  permitting  a  transfer  thereof.^     If,  after  notice  of  the  order  to  the 
person  or  persons  to  be  restrained  thereby,  or,  in  case  of  corporations, 
to  any  authorized  agent  of  such  corporation,  and  before  the  same  order 
is  discharged  or  made  absolute,  the  corporation  or  person  or  persons 
permit  any  such  transfer  to  be  made,  then  and  in  such  case  the  corpor- 
ation or  person  or  persons,  so  permitting  such  transfer,  will  be  liable 
to  the  judgment  creditor  for  the  value  or  amount  of  the  property  so 
charged  and  so  transferred,  or  such  part  thereof  as  may  be  sufficient  to 
satisfy  his  judgment ;  and  no  disposition  of  the  judgment  debtor,  in  the 
mean  time,  will  be  valid  or  effectual  as  against  the  judgment  creditor  ; 
and  unless  the  judgment  debtor,  within  a  time  to  be  mentioned  in  the 
order,  shows  sufficient  cause  to  the  contrary,  the  order  will,  after  proof 
of  notice  thereof  to  the  judgment  debtor,  his  attorney  or  agent,  be  made 
absolute ;    and  the  Judge  has,  upon  the  application  of  the  judgment 
debtor,  or  any  person  interested,  full  power  to  discharge  or  vary  the 
order,  and  to  award  such  costs,  as  he  may  think  fit.^ 

Where  a  charging  order  on  a  fund  of  personalty,  whether  in  Court  or 
not,  is  sought  for  the  purpose  of  giving  effect  to  a  decree  or  order  made 

6  1&2  Vic.  c.  110,  §  14;  .3  &  4  Vic.  c.  82,  i  1  &  2  Vic.  c.  110,  §  15;  3&4  Vice.  82, 

§  1 ;  see  Shelford'9  H.  P.  Acts,  572-575,  601.  §1. 

6  1  St  2  Vic.  c.  110,  §  14;.  3  &  4  Vic.  c.  2  i  &  2  Vic.  c.  110.  §  15;  Sliolfonl  s  R. 

82  K  1  P.   Acts,   576,   577;  and  as   to   the   cficct  of 

'  ^  §§  14,  15,  see  Warburtoa  v.  Hill,  Kay,  470. 
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ill  CUanoory,  such  order  may  be  made  by  the  Court  of  Chancery,^  or  by 
any  Judge  thereof,  whether  the  cause  or  matter  in  which  the  decree  or 
order  has  been  made  is  attached  to  his  Court  or  not,  and  although  the 
suit  has  abated  ;  and  the  api)lication  need  only  be  entitled  in  the  matter 
of  the  Act  or  Acts  under  which  the  application  is  made.* 

If  the  charging  order  is  required  to  give  etfect  to  a  judgment  at  Law, 
upon  a  fund  in  Court,  it  should  be  made  by  a  Common  Law  Judge  at 
Chambers  :  *  the  Court  of  Chancery  having  no  jurisdiction  to  make  such 
an  order.®  As,  however,  the  Accountant-General,  being  merely 
*1040  the  agent  of  this  Court,  does  not  admit  any  *  other  notice  than 
an  order  thereof,^  an  application  should  be  made,  in  such  case, 
to  the  Court  for  a  stop  order  upon  the  fund,  as  auxiliary  to  the  charging 
order. '^  Where,  therefore,  a  charging  order  on  a  fund  in  Court,  in  favor 
of  a  judgment  creditor,  had  been  made  absolute  at  Law,  a  second  charg- 
ing order,  which  had  been  obtained  from  the  Court  of  Chancery,  was  set 
aside  as  irregular :  the  proper  course,  in  such  case,  being  to  apply  for  a 
stop  order.  ^ 

Where  the  fund  sought  to  be  charged  is  in  Court,  a  stop  order  must 
be  obtained,  to  complete  the  creditor's  title :  *  notice  of  the  charging 
order  to  the  Accountant-General  being  of  no  avail  against  a  stop  order 
afterwards  obtained  by  a  subsequent  purchaser  without  notice.^  An 
equitable  assignee  of  a  trust  fund,  will,  although  no  notice  of  the  assign- 
ment has  been  given  to  the  trustees,  have  priority  over  a  judgment 
creditor  of  the  assignor,  who  has  obtained  a  charging  order  subsequently  to 
the  assignment ;  for,  as  between  the  assignor  and  assignee,  the  title  of  the 
latter  is  complete  without  notice,  and  only  the  interest  which  the  debtor 
had  at  the  date  of  the  order  can  be  charged.®  A  solicitor's  lien  for  his 
costs,  upon  a  fund  in  Court  which  has  been  recovered  by  his  exertions, 
has  priority  over  a  charging  order  obtained  by  a  judgment  creditor  of  his 
client.'  Where  the  charging  order  is  made  by  the  Court  of  Chancery,  the 
stop  order  may,  it  would  appear,  be  added  to  the  orders  nisi  and  absolute.^ 

An  application  for  a  charging  order  is  usually  made  b}*  petition  ;  but 
has  sometimes  been  entertained  on  summons.  The  application,  is,  as 
we  have  seen,''  made  ex  parte  in  the  first  instance  ;  and  should  be  sup- 

3  SeeStaiilev  V.  Bond,  7Beav.  38G;  Seton,  *  Miles  v.  Presland,  and  Hulkes  v.  Day, 

955,  No.  3 ;  Bristed  v.  Wilkin?,  3  Hai-e,  235  ;  ubi  sup. ;  Whitfield  v.  Pricket,  13  Sim.  259 ; 

Reece  v.  Tavlor,  5  De  G.  &  S.  480;  Westby  Watts  v.  Jefferves,   3  M'N.   &  G.  372,  375; 

I'.  Westby,  ii.  51G;Seton,  954,  No.  1;955,  No.  15  Jur.  783;    Warburton  v.  Hill,  and  Lord 

2;  Cliadwick  ?>.  Holt,  8  I)e  G.,  M.&  G.  584;  Hastings   v.    Beavan,    ubi  sup.;   Thomas   v. 

2Jur.N.S.  918;  Wells  ?;.Gibbs,  22  Beav.  204;  Cross,  2  Dr.  &  Sm.  423;  11  Jur.  N.  S.  384. 
Attorney-General  v.  Corporation  of  Thetford,  ^  Warburton  v.  Hill,  ubi  sup. 

8  W.  R."467;  Seton,  955,  No.  5,  V.  C.  W.  6  Scott  v.  Lord  Hastings,  4  K.  &  J.  633; 

4  Ixjrd  Hastings  v.  Beavan,  10  W.  R.  206,  5  Jur.  N.   S.  240;  and  see  Brearcliff  v.  Dor- 

L.  J.L;  [Bagnallw.  Carlton,  6  Ch.Div.  130.]  rington,  4  De  G.  &  S.  122;  14  Jur.    1101; 

5  Chitty's  Arch.  539.  Lane  v.  Jackson,  20  Beav.  535;  Day  v.  Day, 

6  Miles  V.  Presland,  4  M.  &  C.  431;  2  23  Beav.  391;  3  Jur.  N.  S.  403;  1  De  G.  "& 
Beav.  300.  J.  144;  3  Jur.  N.  S.  782. 

1  See  Warburton  v.  Hill,  Kav,  470.  '  Haymes  v.  Cooper,  10  Jur.  N.  S.  303; 

2  Hulkes  V.  Day,  10  Sim.  14;"  4  Jur.  1125,  12  W.  R.  539,  M.  R.,  33  Meav.  431. 
Courtov  V.  Vincent,  21  L.  J.  Ch.  2.J1,  M.   R.  8  Seton,  954,  No.  1,  958. 

3  Re  Nowell,  9  Jur.  N.  S.  788;  11  W.  R.  9  Ante,  p.  1038. 
896,  V.  C.  K. 
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ported  by  affidavit  or  other  evidence  of  the  title  of  the  apphcant  to  the 
debt,  and  of  the  debtor's  title  to  or  interest  in  the  property  sought  to 
be  charged.  ^°  If  the  fund  is  in  Court,  the  Accountant-General's  certifi- 
cate thereof  will  also  be  required.  The  order  made  on  such  application 
usually  directs,  that  the  fund  in  question  stand  charged  with  the  pay- 
ment to  the  applicant  of  the  debt  and  interest :  unless  the  debtor,  within 
the  time  therein  specified  after  ser\ace  of  the  order,"  shows  good 
cause  to  the  contrary  ;  *  and  it  restrains,  in  the  mean  time,  any  *1041 
dealing  with  the  fund,  without  notice  to  the  applicant  if  the  fund 
is  in  Court,  or  absolutely  if  it  is  not'.^  The  order  nisi,  when  passed  and 
entered,  should  be  served  on  the  debtor,  his  attorney,  or  agent ;  ^ 
and  be  lodged  with  the  Accountant-General,  if  it  aflTects  a  fund  in  Court ; 
and  be  served  upon  the  Chief  Accountant  of  the  Bank  of  England,  if  it 
affects  any  government  stock  not  in  Court ;  and  where  it  affects  stocks 
or  shares  of  any  public  company,  it  should  be  served  on  the  authorized 
agent  thereof.^ 

At  the  time  Umited  for  showing  cause  against  the  order,  if  the  debtor 
appears,  the  order  may  be  discharged,*  or  made  absolute  ;  Mf  he  does 
not  appear,  it  will  be  made  absolute,  on  production  of  an  affidavit  of  due 
service  thereof ;  ®  and  the  order  absolute  must  be  served  in  like  manner 
as  the  order  nisi. 

A  stop  order,  in  aid  of  a  charging  order  at  Law,  may  be  applied  for  by 
summons,  if  the  debtor  joins  in,  or  will  appear  and  consent  to  the  appli- 
cation ;  ^  otherwise,  the  application  must  be  made  by  special  petition,^ 
which  must  be  served  on  the  debtor  ;  ^  but  not  on  parties  to  the  cause, 
or  persons  interested  in  parts  of  the  funds  not  sought  to  be  affected.^" 
The  application  must  be  supported  by  production  of  the  charging  order 
absolute,  and  by  an  affidavit  or  other  evidence  showing  the  debtor's  title 
to  or  interest  in  the  fund,"  and  the  Accountant-General's  certificate  of 
the  fund  being  in  Court.  If  the  debtor  does  not  appear,  an  affidavit  of 
service  of  the  petition  will  be  required. ^"^  The  order,  when  completed, 
or  an  office  Copy,  should  be  lodged  with  the  Accountant-General :  until 
this  is  done,  the  stop  order  does  not  take  effect. ^^ 

Although  a  judgment  creditor  cannot  proceed  in  Equity  to  obtain  the 
benefit  of  his  charge  on  a  fund  until  after  the  expiration  of  six  calendar 

10  See    Wood    v.   Vincent,   4   Beav.  419;  ^  See  Stanley  v.  Bond,  8  Beav.  50;  Seton, 

Qiiannan  v.  Williams,  5  Boav.  133;  Lambert  955,  No.  4. 

V.  Hutchinson,  13  L.  J.  Ch.  330,  M.  R.  *  For  form  of  order  absolute,  see  Seton, 

'  11  In  Bloxani  v.  Hopkinson,  7  W.  R.  60(5,  955,  No.  2. 

M.  R.,  cause  was  directed  to  be  shown  on  the  ^  j.'or  form  of  affidavit,  see  Vol.  IH. 

first  seal  after   the   expiration  of  two   clear  "  Seton,  953. 

days  from  the  service  of  the  order.  8  F'or  forms  of  summons  and  petition,  see 

"i  For  forms  of  order  nisi,  see  Seton,  954,  Vol.  HL 

No.  1;  955,   Nos.   3,   5;  956,  No.  6;  and  for  ^  Parsons  v.  Groome,  4  Beav.  521. 

fonns  of  petition,  summons,  and  affidavit,  see  i"  Ord.  XXVL  2. 

Vol.  HI.  ^^  Wood  V.  Vincent,  4  Beav.  419;  Quar- 

2  l&2Vic.  c.  110,  §1.5,  ante,  p.  10-39 ;  Re  man  v.  Williams,  5  Beav.   133;  Lambert  v. 

Parai^on  and  Spero  Mining  Company,  8  .lur.  Hutchinson,  13  L.  J.  Ch.  330,  M.  R. 

N.  S.  11;  10  W.  R.  70,  V.  C.   W.;'Jie  East  12  for  form  of  affidavit,  see  Vol.  IH. 

of  England  Bank,  0  N.  R.  81,  V.  C.  K.  '3  Seton,  953;  and  see  jaos^Chap.  XXXVII. 

8  1  &  2  Vic    -.  110,  §  15,  ante,  p.  1039.  §  3,  Stop  Orders. 
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months  from  the  date  of  the  charghig  order,"  he  may  take  proceedings 
to  pi-otoct  his  interest  in  the  mean  time.^^  Thus,  he  has  been  held 
entitled  to  an  order  in  the  mean  time  to  restrain  the  debtor  from  receiv- 
ing tlie  dividends  on  the  fund  charged.^"  The  Court  will  not,  on 
♦1042  the  petition  of  a  judgment  *  creditor  who  has  obtained  a  charg- 
ing order,  direct  the  fund  to  which  it  has  been  applied  to  be  paid 
out  to  him,  without  the  judgment  debtor's  consent.^ 

A  judgment  creditor  who  has  obtained  a  judgment  at  Law,  loses  the 
benefit  of  his  charge  b}^  arresting  the  defendant ;  ^  but  an  arrest,  nnder 
an  attachment  in  Chancery,  has  not  the  same  effect.' 

Every  judgment  debt  carries .  interest,  at  the  rate  of  41.  per  cent  per 
annum.,  from  the  time  of  entering  up  the  judgment,  .until  the  same  is 
satisfied  ;  and  the  interest  may  be  levied  under  a  writ  of  execution  on 
the  judgment.* 


Section    VII.  —  Of  Enforcing  the  Execution  of  Decrees  and  Orders. 


All  decrees  and  orders  may,  as  we  have  seen,^  be  enforced  by  process 
of  contempt.  Such  as  direct  payment  of  a  sum  of  money  or  costs  may 
also  be  enforced,  under  the  Act  considered  in  the  last  section,^  by  writs 
of  fieri  facias  and  elegit.'' 


"  1  &  2  Vice.  110,  §  14,  ante,  p.  10:j8. 

15  Bristead  r.  Wilkins,  3  Hare,  235,  239; 
Reece  v.  Tavlor,  5  De  G.  &  S.  480;  Watts 
V.  .Tefferyes,'^3  M'N.  &  G.  422,  424;  15  Jur. 
435. 

ifi  Watts  V.  .Jefferyes,  nhi  sup. 

1  Whitfield  v.  Prickett,  13<Sim.  259. 

2  1  &  2  Vic.  c.  110,  §  16;  Slielford's  R. 
P.  Acts,  578. 

3  Roberts  v.  Ball,  3  Sm.  &  G.  168 ;  1  Jur. 
N.  S.  585;  and  see  O'Brien  v.  Lewis,  4  GifE. 
396;  9  Jur.  N.  S.  620;  ib.  764;  11  W.  R.  973, 
L.  JJ. 

4  1  &  2  Vic.  c.  110,  §  17 ;  Shelford's  R. 
P.  Acts,  578,  579. 

6  Ante,  p.  1032. 

6  1  &  2  Vic.  c.  no,  §  20;  Ord.  XXIX. 
6-13.  As  to  the  registry  of  writs  and  other 
process  of  execution,  see  ante,  pp.  1034,  1035. 

'  It  is  a  general  rule  that  Courts  of  Chan- 
cery have  the  power  to  issue  all  process  that 
may  be  necessary  to  carry  their  decrees  into 
effectual  execution.  Ludlow  v.  Lansing,  1 
Hojik.  231 ;  Charles  River  Bridge  %i.  Warren 
Bridge,  0  Pick.  395;  Jones  v.  Boston  Mill 
Corp.,  4  Pick.  509;  Grew  v.  Breed,  12  Met- 
calf,  363,  370,  .371;  Scott  v.  Jailer,  1  Grant's 
Cases  (Penn.),  237;  White  v.  Hampton,  13 
Iowa,  259. 

To  enforce  the  execution  of  a  decree  for 
the  payment  of  money,  and  also  for  indem- 
nification, in  Maryland,  the  plaintiff  may 
have  a  en.  sa.  and  an  attachment  at  the  same 
time.  Bryson  i;.  Petty,  1  Bland,  183;  see 
Brockway  v.  Copp.  2  Paige,  578;  Patrick  v. 
Warner,  4  Paige,  397 ;  People  v.  Bennett,  ib. 
282  ;  2  Hoff.  Ch.  Pr.  92;  Minthorne  v.  Tomp- 


kins, 2  Paige,  102;  Hall  v.  Dana,  2  Aiken, 
381;  Wallen  v.  Williams,  7  Cranch,  602; 
Kershaw  v.  Thomjison,  4  John.  Ch.  609; 
Richardson  v.  Jones,  3  Gill  .S;  J.  163. 

But  a  decree  in  Equity  for  the  pa3'ment  of 
money  due  upon  a  contract,  cannot  be  en- 
forced by  attachment,  in  Pennsylvania,  since 
the  Act  of  July  12,  1842,  abolishing  imprison- 
ment for  debt.  Scott  v.  Jailer,  1  Grant's 
Cases  (Penn.)  237. 

In  Massachusetts,  "  the  Court  may  issue 
writs  of  seisin  and  execution  in  common 
form  when  such  process  appears  to  be  an 
appropriate  method  of  enforcing  a  decree  in 
Equity."     Genl.  Sts.  c.  113,  §  23. 

By  the  8th  Equity  Rule  of  the  United 
States  Courts,  "  Final  process  to  execute  any 
decree  may,  if  the  decree  be  solely  for  the 
payment  of  money,  be  by  a  writ  of  execu- 
tion, in  the  form  used  in  the  Circuit  Court  in 
suits  at  Common  Law  in  actions  of  assump- 
sit." An  additional  rule,  made  April  18, 
1864,  provides  that  in  suits  in  Equity  for  the 
foreclosure  of  mortgages  in  the  Circuit  (Jourts 
of  the  United  States,  or  in  imy  of  the  Courts 
of  the  Territories  having  jurisdiction  of  the 
same,  a  decree  may  be  rendered  for  an}'  bal- 
ance that  may  be  found  due  to  the  plaintiff 
over  and  above  the  proceeds  of  the  sale  or 
sales,  and  execution  may  issue  for  the  collec- 
tion of  the  same,  as  is  provided  in  the  8th 
rule  above  stated,  where  the  decree  is  solely 
for  the  payment  of  money.  1  Wallace  U. 
S.  Rep.  Before  this  last  rule,  execution 
could  not  issue  in  su^h  a  case.  Orchard  v. 
Hughes,  1  Wallace  U.  S.  73;  Noonan  v.  Lee, 
2  Black  U.  S.  499 ;  ante,  1033,  n.  5. 
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Under  the  original  jurisdiction  of  the  Court  of  Chancer}',  no  cora- 
pulsorj'  process  issued  against  an}'  party  until  he  had  been 
*  served  with  a  mandate  under  the  Great  Seal,  called  a  writ  of  *1043 
execution,  commanding  him  to  do  what  the  Coui't  required  of 
him :  for  the  offence  committed  was,  the  not  pa3-ing  obedience  to  the 
Great  Seal ;  ^  and  consequentl}',  the  mere  service  of  a  cop}'  of  the  decree 
or  order  was  not  sufficient.  Under  the  present  practice,  this  wi'it  is  not 
necessar}',  and  will  not  be  issued ;  but  the  person  required  by  an}' 
decree  or  order  to  do  any  act  is,  upon  being  duly  served  with  such 
decree  or  order,  bound  to  do  such  act  in  obedience  thereto.^ 

No  decree  or  order  made  in  any  suit  or  matter,  requiring  any  person 
to  do  an  act  thereby  ordered,  can  be  enforced  by  attachment :  unless 
such  decree  or  order  states  the  time,  or  the  time  after  service  ^  of  the 
decree  or  order,  within  which  the  act  is  to  be  done:  and  unless,  upon 
the  copy  of  the  decree  or  order  served  upon  the  person  required  to  obey 
the  same,  there  is  indorsed  a  memorandum  in  the  words  or  to  the  effect 
following,  viz. :  "  If  you,  the  within-named  A.  B.,  neglect  to  obey  this 
decree  (or,  order)  by  the  time  therein  limited,  you  will  be  liable  to  be 
arrested,  under  a  writ  of  attachment  issued  out  of  the  High  Court  of 
Chancery,  or  by  the  Sergeant-at-Arms  attending  the  same  Court ;  aftd 
also  be  liable  to  have  your  estate  sequestered,  for  the  purpose  of  com- 
pelling you  to  obey  the  same  decree  (or,  order)."  * 

If,  however,  the  decree  or  order  omits  to  fix  a  time,  it  is  not  thereby 
rendered  ineffectual,  but  the  Court  will,  upon  motion  for  that  purpose, 
of  which  notice  must  be  given,  make  a  supplemental  order,  fix- 
ing a  time  for  the  performance  of  the  act.^     When  the  *  decree  *1044 

1  Gilb.  For.  Rom.  166.  to  applv  to  a  cause  only,  and  not  to  a  matter. 

2  0nl.  XXX.4.  Bv  the  10th  Equity  Rule  See  the'note  to  i?f  Miuter,  19  Beav.  34.  By 
of  the  United  States  Courts  it  is  provided  that  the  8th  Equity  Rule  of  the  United  States 
"Everv  person,  not  being  a  party  in  any  Courts,  if  the  decree  be  for  the  performance  of 
cause,  who  has  obtained  an  order,  orin  whose  any  specific  act,  as,  for  example,  for  the  exe- 
favor  an  order  shall  have  been  made,  shall  be  cution  of  a  conveyance  of  laud,  or  the  deliv- 
enabled  to  enforce  obedience  to  such  order  by  ery  up  of  deeds,  or  other  documents,  the 
the  same  process  as  if  he  were  a  party  to  tlie  decree  shall,  in  all  cases,  prescribe  the  time 
cause;  and  everv  person,  not  being  a  jparty  in  within  which  the  act  shall  be  done,  of  which 
any  cause,  against  whom  obedience  to  any  the  defendant  shall  be  bound  to  take  notice 
order  of  the'Court  mav  be  enforced,  shall  lie  without  further  service  ;  and  upon  affidavit 
lialile  to  the  same  process  for  enforcing  of  the  plaintiff,  filed  in  the  clerk's  office,  that 
obedience  to  such  order,  as  if  he  were  a  party  the  same  has  not  been  complied  with  within 
in  tiie  cause."                                                     '  the  prescribed   time,  the   clerk   shall  issue  a 

3  The  time  is  frequently  limited  thus:  writ  of  attachment  against  the  delinquent 
"On  or  before  the  — day  of — ,  or  within —  party,  from  which,  if  attached  thereon,  lie 
davs  after  service ;"  or,  "" on  or  before  the —  shall  not  be  discharged,  unless  upon  a  full 
day  of— ,  or  thereafter,  witliin— davs  after  compliance  with  the  decree  and  the  payment 
service."     The  latter  form  is  preferable.  of  all  costs,  or  upon  the  special  order  of  the 

■*  Ord.  XXIII.  10.     When  there  was  a  mis-  Court  or  of  a  Judge  thereof,  upon  motion,  and 

take    in    tiie     indorsement,    an    attachment  affidavit,  enlarging  the  time  for  the  perform- 

foiindcd  on  service  thereof  was  discharged.  ance  thereof. 

Hinde   r.  Blake,    5    Beav.  431:  and   see  Re  6  Needham   v.  Needham,  1   Hare,  033;  7 

Bowcn.  0  .Jur.  N.  S.  012;  11  W.  R.  007,  M.  Jur.  330;  and  see    S.   C.  1  Phil.  040;  Mor- 

R.     Tlie  indorsement   is  not  required,  where  ley  v.  Clavering,   30  Beav.  108;  Urmston  v. 

the  service  is  made  to  ground  a  writ  of  assist-  Singleton,   Seton,    015.      The   application   is 

ance;  see  post,  p.  K)01.     For  protection  given  sometimes  made  by  summons;  and  should  be 

bv  the  Court  to  persons  acting  under  irrcgu-  so  ma<le,  where   the  defective  order  was  ob- 

lar  process,  .see  ante,  p.  511.     This  and  the  tained  at  (Chambers.     For  forms  of  notice  of 

11th  Order  on  the  next  page  have  been  held  motion  and  sunnuons,  see  Vol.  III. 
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or  order  names  a  specific  day  for  doing  the  act,  and  does  not  merely 
limit  a  time  after  service  for  that  purpose,  it  must  be  sei-ved  before 
the  day  named ;  ^  or  if  the  service  cannot  be  effected  before  that 
day,  an  application  must  be  made  by  special  motion  or  summons,  for 
an  order  enlarging  the  time,-  or  fixing  a  .new  period,  where  the  time 
appointed  has  expired.  A  copy  of  such  supplemental  or  further  order 
must  be  indorsed  and  served,  in  like  manner  as  in  the  case  of  the  ori- 
ginal order.  ^ 

In  the  case  of  a  peer,  member  of  the  House  of  Commons,  or  corpora- 
tion aggregate,  the  indorsement  to  be  made  on  the  copy  to  be  served 
of  a  decree  or  order  must  be  varied,  by  omitting  the  words  "you  will 
be  liable  to  be  arrested  under  a  writ  of  attachment  issued  out  of  the 
High  Court  of  Chancery,  or  by  the  Sergeant-at-Arms  attending  the 
same  Court,  and  also  be  liable  to  have  your  estate  sequestered,"  and 
substituting  for  them,  in  the  case  of  a  peer  or  member  of  the  House  of 
Commons,  the  words  "you  will  be  liable  to  have  your  estate  seques- 
tered;" and,  in  the  case  of  a  corporation,  the  words  "you  will  be 
liable  to  have  your  lands  and  tenements,  goods  and  chattels,  distrained 
upon,  and  to  have  your  estate  sequestered."  * 

The  service  of  the  decree  or  order  must  (unless  otherwise  authorized 
by  the  Court),  be  personal;^  and  is  eff"ected,  by  delivering  to,  and 
leaving  with  the  person  required  to  do  the  act,  a  true  copy  of  the  order, 
indorsed  in  the  manner  before  mentioned,  and  at  the  same  time  pro- 
ducing and  showing  to  the  person  served  the  original  order,  as  duly 
passed  and  entered ;  or  an  office  copy  thereof,  duly  sealed  with  the  seal 
of  the  Report  office,  and  signed  by  one  of  the  Clerks  of  Records  and 
Writs.^ 

Although  personal  service  is,  in  general,  requisite,  yet  the  Court  will 
sometimes,  under  the  particular  circumstances  of  the  case,  allow  sub- 
stituted service  to  be  eff'ected.''  Thus,  where  the  party  absconded  to 
avoid  service,'  or  was  not  to  be  fouhd,^  or  kept  his  door  locked, ^° 
*1045  the  Court  has  ordered  substituted  service  upon  his  *  solicitor  to 
be  good  service.  The  reason  for  requiring  personal  service,  pre- 
viously to  the  issuing  of  process  of  contempt,  is  chiefly  to  prevent  sur- 
prise ;  and,  therefore,  wherever  it.  can  be  shown  tliat  the  party  is  not 
likely  to  be  taken  by  surprise,  the  Court  will  order  substituted  service 

1  Adkins  V.  Bliss,  2  De  G.  &  J.  286;  4  10  W.  R.  76,  V.  C.  W.;  Pycroftv.  Williams, 
Jur.  N.  S.  1162.  5  W.  R.  464,  V.  C.  W.;  Parrott  v.  Quernan, 

2  Duffield  V.  Elwes,  2  Beav.  268;  Braith-      Halst.  Dig.  178. 

waite's  Pr.  166.     For  forms  of  notice  of  mo-  «  Braithwaite's  Pr.  166, 167;  Braithwaite's 

tion  and  snmmons,  see  Vol.  III.  Manual,  175,  n.  (7-3);  and  see  ante,  p.  1018. 

3  Braithwaite's  Pr.  1.3.5,  167;  and  see  Ad-  ''  As  to  substituted  service  generally,  see 
kins  V.  Bliss,  ubi  sup.  ante,  p.  446  et  seq. 

4  Braithwaite's  Pr.  358,  n.  (e);  Braith-  »  Edwards  v.  Poole,  cited  12  Ves.  205; 
waite's  Manual,  5.3.  Skegs  ''•  Simpson,  2  De  G.  &  S.  454  ;  Burlton 

5  Ee  Lloyd,  10  Beav.  451,  and  cases  in  re-  v.  Carpenter,  11  Beav.  .33;  He  Mouril^van,  13 
porter's  note;  Whistler  v.  Avlward,  Dru.  1;  Beav.  84;  and  see  He.  Duf»ur,  16  Beav.  113. 

Be  Wisewold,  16  Beav.  357;'  Gooch  v.  Mar-  9  Wvatt's  P.  R.  207,  250;  Hunter  i>. , 

shall,  8  W.  R.  410,  V.  C.  W. ;  Ee  Paragon  6  Sim.  429. 

and  Spero  Mining  Company,  8  Jur.  N.  S.  ll ;  i"  Henley  v.  Brooke,  cited  12  Ves.  204. 
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to  be  good  service.  Thus,  where  a  defendant  was  present  in  Court 
when  the  decree  was  pronounced,  and  afterwards  kept  out  of  the  way, 
the  Court  ordered  substituted  service  of  the  decree  upon  her  solicitor ;  ^ 
and  so,  in  De  ManneviUe  v.  De  MannevUle^  where  the  party  had  de- 
clared that  he  would  not  obej'  the  order. 

Where  the  person  required  to  do  the  act  resided  permanently  abroad, 
on  her  Majestj-'s  service,  substituted  ser^'ice  on  his  solicitor  was 
ordered,  without  proof  of  an}-  attempt  to  serve  him  personally.^ 

The  order  for  substituted  service  is  obtained  on  an  ex  parte  applica- 
tion ;  ^  wliich  is  made,  by  summons  in  causes  and  matters  originating 
in  Chambers  or  for  the  purpose  of  proceedings  pending  there,  in  other 
cases  b}'  motion  in  Court.®  The  application  must  be  supported  by  affi- 
davit showing  why  personal  service  cannot  be  effected,  and  upon  whom 
the  substituted  service  is  proposed  to  be  made.® 

If  substituted  ser^dce  is  permitted,  the  ser^-ice  must  be  effected 
strictly  in  accordance  with  the  terms  of  the  order  directing  such  service, 
and  a  cop}'  of  such  order  must  also  be,  at  the  same  time,  served  in  the 
same  manner.' 

Where  any  person  is  b}'  an}'  decree  or  order  directed  to  pay  an} 
money,  or  deliver  up  or  transfer  any  property  real  or  personal  to  an 
other,  it  is  not  necessary  to  make  any  demand  thereof ;  but  the  person 
so  directed  is  bound  to  pay  or  deliver  over  the  same  upon  being  duly 
served  with  the  decree  or  order,  without  demand ;  aud  process  of  con- 
tempt may  issue  accordingly  to  enforce  performance  thereof.*  The 
Court  or  Judge  will,  however,  in  a  proper  case,  extend  the  time  for 
such  pa^-ment  or  delivery,  on  a  special  application  by  motion  or  sum- 
mons, with  notice  to  the  person  entitled  to  enforce  the  decree  or 
order.' 

If  the  person  directed  by  a  decree  or  order,  made  in  any  suit  or  mat- 
ter, to  pay  money,  or  do  any  other  act  within  a  limited  time,  refuses 
or  neglects,  after  due  service  of  such  decree  or  order,  to  obey 
*  the  same  according  to  the  exigency  thereof,  the  person  prose-  *1046 
cuting  such  decree  or  order  is,  at  the  expiration  of  the  time 
limited  for  the  performance  thereof,  entitled  to  a  writ  or  writs  of  attach- 
ment against  the  disobedient  person.^ 

1  Ri(l<.T  V.  Kidder,  12  Ves.  202.  ^  For  forms  of  notice  of  motion  and  sum- 

2  lb.  203,  205.  mons,  see  Vol.  III. 

3  Grifliths  V.  Cowper,  2  De  G.,  F.  &  J.  i  Ord.  XXIX.  3;  see  Armstrong  t'.  Beatv, 
208;  G  .Jur.  N.  S.  718;  2  Gift.  2-30.  Cam.  &  Nor.  33;  Birchett  v.  Rallinc;.  5  Munf. 

4  Daiiford  v.  Cameron,  8  Hare,  329;  Reed  442;  Gilmore  v.  Gilmore,  40  Maine,  50,  53,  54; 
V.  Barton.  4  W.  R.  793,  V.  C.  W.  Androscoggin  &  Kennebec  R.  R.  Co.  v.  An- 

5  Seton,  1212.  For  form  of  order,  see  droscoggin  R.  R.  Co..  49  Maine,  392;  Maine 
ibid.;  and  for  forms  of  summons  and  motion  Chancery  Rule,  28 ;  37  Maine,  592;  49  Maine, 
paper,  see  Vol.  III.  402;  Stiinpson  f.  Putnam,  41  Vt.  238.    Where 

6  Seton,  1212.  For  form  of  affidavit,  see  however,  a  peer,  M.  P.,  or  corporation  dis- 
Vol.  III.  obeys  a  decree  or  order,  the  process  is  diflcr- 

T  Braithwaite's  Pr.  1C7.     Where  an  order  ent;  see/jos^p.  1065  t<  seq.     As  to  the  writs 

is  made  for  substituted  service  on  a  solicitor,  oijierifncias  and  elf'jit,  see  post,  p.  1002  et 

service  on  his  clerk  is  irregular.    Tweedie  v.  seq.     As  to  the  process  to  enforce  pavment  of 

Phelps,  1  W.  N.231,  M.  R.  costs,  seepost,  Chap.  XXXI.,  Costs.  ' 

8  Ord.  XXIX.  1. 
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The  form  of  the  writ  of  attachment  is  the  same  as  that  on  mpsne  pro- 
cess ;  "^  but  the  indorsement  (which  should  strictly  follow  the  language 
of  the  decree  or  order)  recites  so  much  of  the  mandatory  part  of  the 
decree  or  order  as  directs  paj-ment  of  the  money  or  performance  of  the 
act,  and  explains  the  purpose  for  which  it  is  issued.^ 

The  writ  will  be  issued  by  the  Record  and  Writ  Clerk,  upon  his 
being  satisfied  by  affidavit  ^  of  the  due  service  of  the  decree  or  order, 
and  that  it  has  not  been  obeyed.  When  the  act  to  be  done  is  the  pay- 
ment of  money  into  Court,  the  non-payment  is  proved  by  the  Account- 
ant-General's certificate  of  default.^  The  writ  is  prepared,  directed, 
made  returnable,  delivered,  executed,  and  returned,  and  the  return 
enforced  in  the  same  manner  as  an  attachment  in  musne  process.^  Pre- 
viously to  the  writ  being  issued,  a  prcecipe,  which  should  follow  the  lan- 
guage of  the  decree  or  order,  must  be  filled  up  and  entered  at  the 
entering  seat  in  the  Registrars'  office,  and  be  marked  and  filed  in  the 
manner  before  explained.' 

An  attachment  for  non-performance  of  a  decree  or  order  is  not,  like 
an  attachment  for  not  appearing  or  not  answering,^  a  bailable  process ; 
and  the  person,  if  taken  upon  it,  must  be  committed  to,  or  detained  in, 
prison,  and  not  sufft^red  to  go  at  large.  It  seems  that,  formerly,  where 
the  sheriff,  after  arresting  any  person  upon  an  attachment  for  not  obey- 
ing a  decree  or  order  for  payment  of  money,  suffered  him  to  go  at  large, 
the  sheriff  himself  was  ordered,  upon  motion,  to  pay  the  money  ;  ^  and 
in  Sully  v.  Greathead,^'^  a  similar  order  was  made  by  Lord  Eldon  ;  who 
ordered  the  sheriff  not  only  to  pay  the  money  for  which  the  at- 
*1047  tachment  was  issued,  *  but  the  cost  of  the  contempt  incurred  by 
the  party,  and  of  the  application.  Under  the  present  practice, 
the  sheriff  is  only  liable  to  the  extent  of  the  loss  actually  suffered  by 
his  neglect ;  and  this  loss  is  ascertained  by  the  Court  of  Chancery,  and 
not  by  a  Common  Law  Court.  ^  Where  the  sheriff  improperly  takes 
bail,  the  remedy  against  the  disobedient  person  is  an  order  of  the  Court 
for  a  messenger  to  arrest  him,  and  bring  him  to  the  bar  of  the  Court ; 
the  order  is  obtained  on  an  ex  parte  motion.^ 

If  there  is  any  irregularity  in  the  order,  or  the  affidavit  on  which  the 
attachment  is  issued,  it  will  be  set  aside.^ 

2  Ante.,  p.  462  et  seq.  8  Ante,  p.  467. 

8  Braithwaite's  Pr.  167.    For  forms  of  in-  9  Levett  v.  Letteney,  Beames  on  Costs, 

dorsenient,  see  Vol.  III.  Ap.  235;  cited   11   Ves.  170;  see,  howeve;-, 

4  For  forms  of  affidavit,  see  Vol.  III.  Thomas  v.  Hall,  2  De  G.  &  S.  264. 

5  Tlie  atB davit  of  personal  service  of  the  i"  Beames  on  Costs,  Ap.  235;  S.  C.  as 
order   need  not  state  where  the  service  was  Anon.,  11  Ves.  170. 

effected.    Re  Job,  27  Beav.  32.    The  service  i  5  &  6  Vic.  c.  98,  §  31 ;  Moore  v.  Moore, 

in  that  case  was  of  a  balance  order  under  the  25  Beav.  8;  4  Jur.  N.   S.  250;    Sugden   v. 

■Windin"-up  Acts ;  but  see  now,  in  cases  un-  Hull,   28  Beav.  263;    ante,  p.   468:  and  see 

der  the  Companies  Act,  Ord.  11  Nov.,  1862,  Chitty's  Arch.  693,  795. 
Sched.  3,  No.  42;  8  .lur.  N.  S.  Pt.  2,  527.  2  Anon.,  Prec.  in  Cha.  331;  Co^rdrav  v. 

6  Ante,  pp.  462-467.  Cross,  24  Beav.  445;  ante,  p.  468.     For  form 

7  Ante,  p.  464  et  seq.  ;  Braithwaite's  Pr.  of  motion  paper,  see  Vol.  III. 

169;  a.id  see  Seton,  1240,  1241,  for  tables  of  3  Mackenzie  v.  Mackenzie,  5  De  G.  &  S- 

proceedings   to   enforce  decrees  and  orders.       338;  Re  Reynolds,  10  W.  R.  709,  V.  C.  S. 
For  form  ol  praecipe,  see  Vol.  III. 
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It  ma}'  be  here  mentioued,  that  an  order  for  protection  or  discharge 
under  the  Bankruptcy  Acts,  is  a  sufficient  return  by  the  sheriff  to  an 
attachment  for  non-pa3'ment  of  mone}'  or  costs  ;  ^  and  that  where  the 
sum,  for  non-payment  of  which  the  person  is  in  custody,  is  under  201., 
the  Court  of  Chancery  has  power  to  discharge  him.^ 

If  the  sheriff  finds  the  disobedient  person,  he  must  either  send  him 
to  prison,  or,  if  alread}'  in  prison,  lodge  a  detainer  against  him,  and 
make  his  return  to  that  effect ;  ®  and  the  person  prosecuting  the  decree 
or  order  may  leave  him  there  until  he  has  cleared  his  contempt,  by  per- 
forming the  act  required  of  him,  and  paying  the  costs  of  the  contempt.' 
In  addition  to  this,  the  person  prosecuting  the  decree  or  order,  is  upon 
the  sheriff's  return  that  the  disobedient  person  has  been  so  taken  or 
detained,  entitled  to  a  commission  of  sequestration  against  his  estate 
and  effects.^  The  writ  of  sequestration  will  be  ordered  to  issue 
on  motion®  of*  course,  supported  b}-  the  production  of  the  sher-  *1048 
iff's  return  to  the  attachment.^ 

If  the  sheriff  makes  the  return  non  est  inventus  to  the  writ  of  attach- 
ment, the  person  prosecuting  the  decree  or  order  is  entitled,  at  his  op- 
tion, either  to  a  commission  of  sequestration  in  the  first  instance,  or  to 
an  order  for  the  Sergeant-at-Arms,  and  to  such  other  process  as  he  was 
formerl}'  entitled  to,  upon  a  return  non  est  inventus,  made  by  the  com- 
missioners named  in  a  commission  of  rebellion  issued  for  the  non-per- 
formance of  a  decree  or  order. ^  If,  upon  the  return  non  est  inventus  by 
the  sheriff,  application  is  made  in  the  first  instance  for  a  sequestration, 
the  order  may  be  obtained  upon  motion  of  course,  supported  b}'  the 
production  of  the  attachment  with  the  sheriff's  return.^    As  a  general 

*  Wyllie  V.  Green,  1  De  G.  &  J.  411 ;  3  v.  Massey,  1  Hawks,  359.    "Where  a  party 

Jur.  N.'S.  1046  ;  but  see  Wenham  v.  Bowman,  perseveres  in  his  refusal  to  deliver  over  prop- 

11  Beav.  138,  140;  12  Jur.  687.     For  a  form  erty  to  a  receiver,  the  property  may  be  se- 

of  special  return  in  such  case,  see  Vol.  III.  questered,  and  his  servants  and  agents,  &c., 

5  See  48  Geo.  III.  c.  123;  1  &2  Vice.  will  be  prohibited  from  delivering  it  to  him 
110,  §  18;  Lister  v.  Lister,  14  Jur.  300,  L.  C;  or  applying  it  to  his  use,  on  pain  of  contempt. 
Tolson  V.  Dykes,  1  Phil.  439;  8  Jur.  5G5;  People  v.  Rogers,  2  Paige,  103.  Upon  a 
and  see  Wenham  v.  Bowman,  ubi  sup.  decree  for  dower,  there  can  be  no  sequestra- 

6  Ante,  pp.  470,  471.  Tlie  writ,  when  re-  tion  of  the  two-thirds  to  satisfy  the  claim  for 
turned,  is  filed  at  the  Record  and  Writ  Clerks'  rents  and  profits  of  the  dower.  Chase's  Case, 
office,  and  an  office  copy  thereof  may  be  ob-  1  Bland,  372. 

tained  therefrom.     For  form  of   return,  see  ^  Harr.  bv  Newl.  138. 

Vol.  III.  Braithwaite's  Pr.  271.  i  Braithwaite's    Pr.    28.",.     For    form   of 

■^  Braithwaite's    Pr.    284;    the   costs    are  order,    see   Seton,    1214;    and   for   forms   of 

13«.  8:/.      Ibi'l.  motion  paper  and  writ,  see  Vol.  III. 

8  Ord.    XXIX.    3.     A    sequestration    is  2  Ord.  XXIX.  3.     Writs  of  rebellion  are 

proper,  if  the  defendant  obstinately  lie  in  jail  no  longer  issued.     Ord.  XXX.  5.    By  the  8th 

to  save   liis  estate,  or  e.xliausfr  it  in  paj^ing  Equity  Rule  of  the  United  States  Courts,  "  If 

other  creditors,  to  the  injury  of  the  plaintiff.  the  delinquent  paitj-  cannot  be  found,  a  writ 

Ross  V.   Colvilie,  3   Call,   382.      So,  it  may  of  sequestration  shall  issue  against  his  estate 

issue  where  the  defendant  is  aljout  to  remove,  upon  a  retuia  of  non  est  inventus,  to  compel 

to  avoid   a   decree,    whicli   he   expects   will  obedience  to  thb  decree." 

be  made  against  him.     Anon.,  1  Ha^'w.  347.  ^  Hraithwaite  s  Pr.  287,  288.     Where  the 

But  it  will   not  be  ordered  upon  an  unsup-  defendant  is  out  of  the  jurisdiction,  and  has 

ported  affidavit,  that  the  defendant  is  wasting  been  served  by  substitution,  a  sequestration 

nis  effects.     SpiUer  v.  Spiller,  1   Hayw.  482.  will  be  issued  witiiout  a  writ  of  attachment. 

The  affidavit  on  whicli  an  order  of  sequestra-  He    Fast  of   England    Bank,  10   Jur.    N.    S. 

tion  is  awarded,  should  state  positively  the  1093;  13  W.  R.  J28,  V.  C.  K.;  2  Dr.  &  Sui. 

existence  of  the  facts  on  wliich  tiie  application  284.     For  form  of  order,  see  Setou,  1214;  and 

is  granted,  or,    if  only  matter  of  belief,  the  for  forms  of  motion  paper  and  writ,  see  Vol. 

grounds  of  belief  should  be  stated.     Edwards  III. 
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rule,  a  sequestration  will  not  be  ordered  if  there  has  been  any  irregular- 
ity in  the  attachment ;  but  wliere  the  attachment  had  been  issued  into  a 
wrong  county,  and  the  defendant  was  abroad,  the  Court  ordered  the 
writ  of  sequestration  to  issue,  without  a  fresh  attachment.*  And  it 
seems  that,  Avhcre  the  defendant  is  abroad,  no  attachment  need  be  issued 
in  order  to  found  a  sequestration.*^  ^ 

If,  upon  the.  return  non  est  inventus^  the  person  prosecuting  the  decree 
01  order  desires  an  order  for  the  Sergeant-at-Arms,  such  an  order  may 
be  obtained  upon  an  ex  parte  application  b}'  motion,  supported  by  the 
produc  ion  of  the  attachment  and  the  sheriff's  return.^  The  Registrar 
will,  u^  on  request,  draw  up  the  order,  and  deliver  it  to  the  Sergeant- 
at-Arms  or  his  deputy  :  who,  thereupon,  procures  the  Lord  Chancellor's 
warrant  to  execute  the  decree  or  order,  and  will  endeavor  to  apprehend 
the  person  prosecuted,  and  bring  him  into  Court  to  answer  his  contempt, 
if  he  can  ;  but  if  he  cannot,  the  order  for  the  Sergeant-at-Arms  will  not 
be  discharged,  nor  the  contempt  thereon,  without  a  certificate,  under 
the  hand  of  the  Sergeant-at-Arms,  that  his  fees  have  been  paid ;  and 
after  the  order  has  been  drawn  up  and  passed,  no  private  or  other  agree- 
ment can  be  made  between  the  party  prosecuting  the  contempt,  and  the 
person  standing  in  contempt,  or  on  their  behalf,  for  a  compromise 
*1049  *  of  the  suit,  or  a  discharge  of  the  contempt,  unless  such  satisfac- 
tion be  made  to  the  Sergeant-at-Arms,  and  a  certificate  thereof 
be  produced  in  Court. ^ 

If  the  Sergeant-at-Arms  apprehends  the  disobedient  person,^  he  brings 
him  to  the  bar  of  the  Court,  and  he  will  be  thereupon,  on  the  motion  of 
the  person  prosecuting  the  decree  or  order,  turned  over  to  Whitecross 
Street  Prison ;  ^  and  upon  proof  of  such  committal,  that  is,  by  produc- 
tion of  the  keeper's  certificate,  the  person  prosecuting  the  decree  or 
order  may  obtain,  upon  motion  of  course,  an  order  for  a  sequestration.* 
And  the  person  so  brought  up  will  not  be  released,  until  he  has  per- 
formed the  decree  or  order  in  all  things  that  are  to  be  immediately  per- 
formed, and  given  such  security  as  the  Court  shall  direct  to  perform  the 
other  parts  of  the  decree  or  order  (if  any) ,  at  the  future  da3's  and  times 
thereby  appointed.® 

If  the  Sergeant-at-Arms  finds  the  disobedient  person  already  in  prison, 
he  lodges  a  detainer  against  him,  and  makes  a  return  according!}' ;  and 
thereupon  the  person  prosecuting  the  decree  or  order  is  entitled,  upon 
production  of  such  return,  to  an  order  for  a  writ  of  habeas  corpus  cum 
causis,  directed  to  the  keeper  of  the  prison,  or  other  officer  in  whose 

■*  Hodgson  V.  Hodgson,  23  Beav.  604;  and  contemnor  to   escape,  a  second  order  for  a 

see  Butler  v.  Matthews,  19  Beav.  549;  and  Sergeant-at-Arms  must  be  applied  for.     Mor- 

Re  East  of  England  Bank,  ubi  sup.  ris  v.  Smith,  8  Sim.  33. 

5  See  ibid. ;  and  Seton,  1222.  3  25  &  26  Vic.  c".  104;  Braithwaite's   Pr. 

6  Braithwaite's  Pr.  286,  288.  For  form  of  288.  For  form  of  order,  see  Seton,  1223, 
order,    see   Seton,    1222;    and   for    form   of  No.  1. 

motion  paper,  see  Vol.  ni.  *  Braithwaite's  Pr.  288.    For  fonii  of  order, 

-    1  Ord.  XXX.  2.    As  to  the  Sergeant-at-  see    Seton,  1224;    and   for  form  of  motion 

Arms,  see  ante,  p.  494.  paper,  see  Vol.  HI. 
2  Where  the  Sergeant-at-Arms  sufiers  the  ^  Ord.  XXIX.  4. 
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custod}'  the  disobedient  person  is,  commanding  him  to  bring  the  latter 
to  the  bar  of  the  Court.®  The  order  will  be  made  on  motion  of  course, 
or  on  petition  of  course  at  the  Rolls  ; '  and  the  writ  will  be  sealed  at  the 
Record  and  Writ  Clerks'  ofBce,  on  production  of  such  order.  The  writ 
must  be  made  returnable  on  a  day  certain ;  and  one  of  the  days  ap- 
pointed for  hearing  motions  is  usually'  selected.^  On  being  brought  up 
to  the  bar  of  the  Court,  an  order  will  be  made,  on  motion  of  course  of 
the  party  prosecuting  the  decree  or  order,  turning  the  disobedient  per- 
son over  to  Whitecross  Street  Prison,^  or  remanding  him  thereto,  if 
already  imprisoned  or  detained  there."  An  order  may  then  be  obtained 
for  a  sequestration,  on  motion  of  course,  supported  b}-  the  keeper's  cer- 
tificate of  the  disobedient  person  being  in  his  custody.^^  If  the  Ser- 
geant-at-Arms  cannot  find  the  disobedient  person,  he  makes  the 
return  non  est  inventus;  and  *  thereupon  the  person  prosecuting  *1050 
the  decree  or  order  may  obtain,  upon  motion,  as  of  course,  sup- 
ported b}'  production  of  the  return  of  the  Sergeant- at- Arms,  an  order 
for  a  sequestration.^ 

No  particular  time  is  limited,  witlain  which  the  person  prosecuting  the 
decree  or  order  is  to  take  the  several  before-mentioned  proceedings,  upon 
the  return  non  est  inventus."^ 

The  person  against  whom  a  sequestration  has  issued  may,  by  his 
conduct,  waive  his  right  to  object  to  it,  on  tlie  ground  of  irregu- 
larity.* 

The  process  of  sequestration  on  final  p  ocess  *  is  a  writ  or  commission 
directed  to  certain  persons  nominated  oy  the  person  prosecuting  the 
decree  or  order,  empowering  them  to  enter  upon  the  real  estate  of  the 
disobedient  person,  and  to  receive,  sequestrate,  and  take  the  rents  and 
profits  thereof,  and  also  his  personal  estate,  and  keep  the  same  under 
sequestration  in  their  hands  until  he  shall  have  performed  the  act  re- 
quired, and  cleared  his  contempt.^ 

Sequestrations  are  stated  to  have  been  first  introduced  in  Sir  Nicholas 
Bacon's  time,  and  were  then  but  sparing!}-  used  in  process,  and  after  a 
decree  to  sequester  the  thing  in  demand  only.*'  It  is  said,  that  the  first 
instance  of  a  sequestration  after  a  decree  was  in  Sir  Thomas  Read's 
case,  in  Lord  Coventry's  time  ; ''  another  was  issued  in  Lake  v.  Meares,^ 
11  Jac,  and  in  the  case  of  Hide  v.  Petit,  in  1666  :  ®  which  was  affirmed  in 

6  See  Const   v.   Barr,  2  S.  &  S.   452;  2  ^  Braithwaite's    Pr.    288.      For  foim   of 

Russ.   IGl;    Seton,  1224;    Braithwaite's  Pr.  order,  see  Scton,  1225. 

224,  288.  -  Braithwaite's  Pr.  288. 

1  For  forms  of  motion  paper  and  petition,  8  Const  v.  Barr,  2  Russ.  161,  168. 

see  Vol.  III.  *  As  to  sequestration  on  7re<;A-we_p;-oce»-«,  see 

8  See  "«<f,  p.  491.  ante,  pp.  472,  478,  495. 

9  See  25  &  26  Vic.  c.  104,  §  2.  6  See  Hinde,  138;  Ang.  &  Ames  Corp.  § 
W  >ee  Davies  v.  Nixon,  cited  Seton,  1263.       670;  and  form  of  writ  in  Vol.  III. 

For  forms  of  order,  see  .Seton,   1223,  No.  1.  «  Earl  of  Kildare  v.  Eustace,  1  Vern.  421; 

The  return  to  thahaOens  should  ije  filed  ^r.  the  3  Bla.  Com.  444. 

Record  and  Writ  Clerks'  odice.     Oldticxd  v.  ">  North's  Life  of  L.  K.  Guilford,  vol.  2, 

Cobbett,  2  Phil.  289.  p.  73. 

n  Braitliwaife's  Pr.  2-39,288.    Forfjrm  of  »  Tothill,  175. 

order,    see   Setr)n,    1224;   and   for  forais  of  '■>  1  Cha.  Ca.  91,  93;  Freeman,  125,   168; 

motion  paper,  see  Vol.  III.  Beddinglield  v.  Zouch,  ib.  168. 
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part ;  ^^  the  same  process  appears  to  have  been  adopted  by  the  Court  of 
Exchequer  in  Guavus  v.  Fontaine,  1687,"  and  in  the  case  of  Witham  v. 
Mand,^'-  in  Lord  Shaftesbury's  tiine.^^ 

There  appear,  however,  to  have  been  great  struggles  between  the 
Courts  of  Common  Law  and  Courts  of  Equity  before  this  process  was 
established  :  the  former  holding  that  a  Court  of  Conscience  could  only 
give  remedy'  in  personam  and  not  m  retn,  and  that  sequestrators  were 
trespassers,  against  whom  an  action  at  Law  would  lie  ;  "  and  to  such  an 
extent  does  the  objection  of  the  Courts  of  Law  to  this  process  appear 
to  have  been  carried,  that,  according  to  a  case  cited  by  Lord  Notting- 
ham, in  Colston  v.  Gardiner,^^  a  question  was  entertained  upon  an  indict- 
ment for  murder,  where  one  was  killed  for  laying  on  a  seques- 
*10ol  tration,  *  whether  the  homicide  was  justifiable  or  not.^  But  the 
process  has  become,  by  long  use  and  acquiescence,  the  legal  and 
ordinary  process  of  the  Court.^ 

A  sequestration  is  usually  directed  to  four  sequestrators ;  and  care 
ought  to  be  taken  that  the  persons  named  are  al)le  to  answer  for  what 
shall  come  to  their  hands,  in  case  they  should  be  called  upon  to  ac- 
count.'^ The  writ  is  to  a  great  extent  a  recital  of  the  order  for  the 
sequestration  ;  the  form  must,  therefore,  be  varied  to  meet  the  cu-cum- 
stances  of  each  particular  case.^ 

A  commission  of  sequestration  is  prepared  by  the  solicitor  of  the 
party  prosecuting  the  contempt ;  it  must  be  engrossed  on  parchment,^ 
and  be  indorsed  with  the  name  and  usual  place  of  business  of  such 
solicitor  and  of  his  agent  if  any,  or  with  the  name  and  place  of  resi- 
dence of  the  party  prosecuting  the  contempt,  where  he  acts  in  person, 
and,  in  either  case,  with  the  address  for  service,  if  any.®  The  commis- 
sion will  be  issued  at  the  Record  and  Writ  Clerks'  office,  upon  produc- 
tion of  the  order  for  the  writ,  and  leaving  a  prcecipe  there  to  be  filed.'' 

The  return  to  a  writ  of  sequestration  is  indorsed  on  the  commission  ; 
but  it  is  not  the  practice  to  file  it.® 

The  person  prosecuting  the  decree  or  order  must,  if  he  wishes  to 
have  another  sequestration,  or  any  further  remedy,  after  the  return  of 
mdla  bona,  apply  specially  to  the  Court.^ 

If  the  sequestrators  return  that  the  person  is  a  beneficed  clerk  and 

10  See  3  Swanst.  295,  n.  (c).  ^  A  Chancery  fee  fund  stamp  of  205.  mnst 

11  See  lb.  296,  n. ;  297,  u.  (a).  be  affixed  to  the  writ.    Regul.  to  Ord.  Sched. 
i"?  Cited  2  Ch.  Ca.  46.  4. 

13  Hinde,  128.  ^  Ord   III.  2,  5;  ante,  pp.  453,  454. 

14  Brograve  v.  Watts,  Cro.  Eliz.  651.  "^  Braithwaite's   Pr.   240.      For   forms   of 

15  2  Ch.  Ca.  44;  3  Swanst.  279,  n.  writ,    indorsement,    and  precipe,   see    Vol. 

1  Gilb.  For.  Rom.  78 ;  Hinde,  128.  III. 

2  Hinde   128.  *  Goldsmith  v.  Goldsmith,  5  Hare,   123, 
8  Harr.  'by  Newl.   143;    Ang.   &   Ames      129;    10  Jur.  561;    Braithwaite's    Pr.    291. 

Corp.  §  670; 'see  Ammant  j?.  New   Alexan-  For  form  of    return    nulla  bona,   see   Vol. 

dria,  &c.  Turno.  Co.,  13  Serg.  &  R.  210.     It  III.  . 

is  not  essential  that  the  commissioners  should  "  Braithwaite's  Pr.  291 ;   and  see  Wright 

be  professional   persons.     Braithwaite's   Pr.  t>.  Welleslev,  1  Smith's  Pr.  201;    Knott  v. 

240.  Coitee,  19  Beav.  470;  Ang.  &  Ames  Corp.  § 

4  Braithwaite's  Pr.  240.     For  form  of  the  670. 
writ,  see  Vol.  III. 
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has  no  la}'  property,  an  application  must  be  made  for  a  writ  of  seqnes- 
trari  facias  de  bonis  ecclesiasdcis,  directed  to  the  bishop  of  the  diocese : 
under  which  his  benefice  maj'  be  sequestered." 

When  a  sequestration  is  to  be  executed,  it  should  be  delivered,  to  the 
sequestrators,  bj'  the  solicitor,  with  proper  instructions  for  carr3ing  it 
into  effect." 

There  is  a  difference  between  a  sequestration  upon  mesne  process,  and 
a  sequestration  to  comj^el  the  payment   of  mone}'  under  a  decree  or 
order :  for,  in  the  latter  case,  after  the  process  has  been  executed,  and 
goods  and  estate  sequestered  under  it,  the  person  prosecuting 
the  decree  or  order  maj-  have  them  applied  to  satisfy  *  his  de-  *1052 
mand :   which  will  not  be  done  if  the  sequestration  was  upon 
mesne  process.^     It  is  said,  however,  in  the  books,  that  even  in  the  case 
of  a  sequestration  upon  mesne  process,  the  Court  has  the  whole  under 
its  power,  and  may  do  therein  as   it  pleases,  and  as  best  meets  the 
justice  of  the  case  ;  ^   and  in  Maynard  v.  Pomfret,^  where  a  defendant, 
in  contempt  for  want  of  answer,  had  stood  out  the  whole  process  to  a 
sequestration,  whereupon  the  bill  was  taken  pro  confesso  against  him, 
and  a  decree  made  ad  computandum,  Lord  Hardwicke  refused  to  dis 
charge  the  sequestration  on  the  defendant's  paying  the  costs  on  contempt 
onl}-,  but  kept  it  on  foot  as  a  security  for  his  appearing  to  account. 

It  should  be  noticed  that,  in  the  last  case,  the  material  part  of  it,  as 
against  the  defendant,  was  the  discover}-  to  be  elicited  from  him  by  his 
answer,  and  that  the  object  of  keeping  the  sequestration  on  foot  was 
merely  to  compel  him  to  submit  to  examination,  as  to  the  same  points 
as  those  to  which  the  discovery  from  him  by  answer,  was  material ;  but 
in  Shaw  v.  Wright,*  Lord  Rossl}^!  appears  to  have  considered  the  case 
of  Maynard  v.  Pomfret  as  going  the  whole  length  of  proving,  that 
though  the  sequestration  issued  as  mesne  process  to  compel  an  answer, 
yet  it  should  remain  if  there  were  any  duty  to  be  performed ;  and  to 
have  acted  upon  that  view. 

The  sequestrators,  under  a  sequestration,  may  take  all  the  goods  and 
chattels  in  the  possession  of  the  disobedient  person,  or  which  they  can 
come  at  without  suit  or  action.^  With  respect  to  chases  in  action  in  the 
hands  of  a  third  person,  it  seems  doubtful  whether  they  can  be  taken 
under  a  sequestration,  without  the  consent  of  the  party  in  whose  hands 
they  are.®    The  result  of  the  cases  appears  to  be  that  where  a  chose  in 

1"  Allen  t'.    Williams.  2   Sm.   &   G.   455;  inp;  a  decree,  and  it  has,  also,  power  to  apply 

Norton   r.   Pritcliard,    ib.    n.;    Seton,    1215.  it  in  satisfaction.     And  where  the  delay  of 

As  to  this  writ,  f^eepost,  p.  lOG-1.  an  attachment  and  sequestration  would  jeop- 

■1  1  Turn.  &  Yen.  122.  ard  theriglits  of  theopposite  party,  the  latter 

1  Davis  V.  Davis,  2  Atk.  24.  niay,  in  the  first  instance,   file  a  fresli  hill, 

2  Hinde,  139.  therehy  restraining  the  property  and  thu 
8  .3  Atk.  4fi8.  party  in  contempt,  and  thus  obtain  tlie  effect 
*  3  Ves.  22  ;  and  see  the  form  of  the  order  of  the  former  decree.     White  v.   Geraerdt,  1 

in  that  case,  Reg.  Lib.  1795,  B.  652.  Edw.  Ch.  336. 

6  The  Court  of  Chancery  can,   through  a  6  Wilson  v.  Metcalf,    1   Beav.  2fi3,  270; 

Bequestration,  lay  hold  of  i)roperty  of  every  Francklyn  v.  Colhoun,  3  Swanst.   276,  311; 

description,  auywiiere  within  its  jurisdiction,  Lord  Pelham  v.  Duchess  of  Newcastle,  /i.  290. 

belonging  to  a  party  in  contempt  for  not  obey-  n.  ;  Johnson  v.  Chipiundall,  2  Sim.  55,  64. 
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action  is  in  the  hands  of  a  third  person,  who  is  willing  to  abide  by  the 
order  of  the  Court,  or  who  admits  it  to  belong  to  the  party  against 
whom  the  seqnestration  has  issued,  the  Court  will  consider  it  liable  to 
the  sequestration,  and  will  order  it  to  be  paid  into  Court.  The  diffi- 
cult}-  with  regard  to  the  effect  of  a  sequestration  upon  a  chose  in  action 
arises,  where  the  individual,  in  whose  hands  it  is,  disputes  either  the 
amount,  or  the  title  of  the  party  whose  property  is  sequestered,  as  to 
the  manner  in  which,  the  sequestration  is  to  be  made  available  to 
*1053  reach  *  such  property.  That  the  Court  cannot,  in  such  a  case, 
make  an  order  upon  an  unwilling  party,  is  clear  from  the  cases 
above  referred  to.-' 

A  pension  from  the  Crown  may  be  sequestered ;  ^  but  the  salary  of 
an  equerry,^  or  a  pension  for  past  services,*  or  the  half-pay  of  an  officer 
in  the  army  or  nav}',^  cannot  be  either  assigned  or  attached.  This  dis- 
tinction arises  from  principles  of  public  policy  :  which  consider  half-pay 
as  intended  to  provide  decent  maintenance  for  experienced  officers, 
both  as  a  reward  for  their  past  services,  and  to  enable  them  to  preserve 
such  a  situation  that  they  may  be  always  ready  to  return  into  actual 
service.® 

The  question,  whether  the  commissioners,  under  a  writ  of  sequestra- 
tion upon  mesne  process^  can  seize  the  books  and  papers  of  a  corpora- 
tion, was  discussed  in  Lowten  v.  The  Mayor  of  Colchester ;''  but  was 
not  decided :  although  Lord  Eldon  expressed  strong  doubts  as  to  the 
existence  of  such  a  power. 

It  appears  from  the  last-mentioned  case,  that  Lord  Eldon  was  of 
opinion  that  sequestrators  have  the  power  of  breaking  open  doors  in  the 

1  See  Seton,  1216 ;  Sinimonds  v.  Lord  Kin-  order  to  compel  satisfaction  out  of  a  species 

naird,  4  Ves.  735 ;    see  Hales  v.  Shaftoe,  1  of  property  which  cannot  be  reached  by  or- 

Sumner's  Ves.  8G,  Mr.  Hovenden's  note  (i);  dinarv  execution." 

Dundas  v.  Dutens,  ib.  196,  note  (6),  200,  Mr.  In'Grew  v.  Breed,  12  Met.  363,  Wilde  J. 

Hovenden's  note  (2 ).  said :   "  The  objection  is,  that  a  chose  in  action 

Mr.   Hoffman  in  liis  Chancery  Practice,  is  not  subject  to  the  process  of  sequestration, 

vol.  1,  pp.  157,  158,  remarks,  that  "it  is  a  But  on  examining  the  English  authorities  we 

question  of  great  dilliculty  whether  the  se-  do  not  find  it  so  settled."     He  then  refers  to 

questiators.  on  this  process,  can  sequester  a  the  cases  cited  in  the  text,  and  says:    "The 

chose  ill  (ictkm.     I  think  it  may  be  stated  as  doctrine  maintained  by  these  cases  seems  to 

a  matter  of  strict  autliority  to  be  the  result  of  us  to  be  well  founded  upon  principle;  and  it 

all  tl)e  Englisli  cases,  that  if  the  party  in-  is  sustained  in  the  case  of  White  v.  Geraerdt, 

debted  or  holding  the  chost  in  action  resists,  1   Edw.    Ch.  .336,   and   in   Devoe  v.  Ithaca 

no  order  can  be  made  upon  him.     But  there  &  Oswego  R.  R.  Co.,  5  Paige,  211."     See 

is  a  great  deal  of  authority,  even  in  England,  also  Hosack  v.  Rogers.  11  Paige,  603. 

in  support  of  the  power,  and  the  principles  of  2  M'Cartiiy  v.  Goold,  4  Ball  &  B.  387. 

our  decisions  in  other  cases  (o  sanction  it."  ^  Fenton  v.  Lowtlier,  1  Cox,  315. 

See  the  cases  in  notes  to  1  Hoff.  Ch.  Pr.  158-  *  Llovd  v.  Cheetham,  3  Giff.  171  ;    7  Jur. 

160.  In  White  v.  Geraerdt,  1  Edw.  Ch.  340,the  N.  S.  12"72  ;  but  see  Carew  v.  Cooper,  10  Jur. 

Vice-chancellor  observes,  that   "although  it  N.  S.  11 ;  12  W.  R.  198,  V.  Q.  S.;  10  Jur.  N. 

has  sometimes  been  questioned, whether  c'Aoses  S.  423;    12   W.  R.   586,  767,   L.  C;  4  Giff. 

tre«c?«;n  arc  liable  to  a  sequestration,  there  can  619;  [Knight  v.  Bulkley,  4  Jur.  N.  S.  527, 

be  no  objection  to  it  on  principle.     It  is  an-  817;  Dent  v.  Dent,  L.  R.  1  P.  &  M.  366.] 

alogous  to  the  power  which  this  Court  now  ^  M'Carthy  v.   Goold,  ubi  sup. ;  Stone  v. 

constantly  exercises  over  the  equitable  in-  Liddcrdale,  2  Anst.  533,  53S);  Collyer  u.  Fal- 

terests   and  things  in  action  of  the  debtor.  Ion,  T.  &  K.  459,  467. 

where  a  judgment  at  Law  has  been  recovered,  *>  per  L.  C.  B.  Macdonald,  2  Anst.  541; 

and  proves  unavailing  upon  a  writ  oi  Jieri  and  see  Spoonerr.  Payne,  1  De  G.,  M.  &  G. 

Jacias.     The  same  reason  exists,  for  aiding  383,  388;  16  Jur.  .367. 

the  creditor  by  decree  ;  and  surely  this  Court  "  2  Mer.  395,  397 ;  see  now  11  Geo.  IV.  Ss 

will  go  as  far'in  that  case  as  in  the  other,  in  1  Will.  IV.  c.  36,  §  15,  r.  16,  post,  p.  1056. 
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execution  of  their  duty  ;  ^  and  in  LordPelham  v.  TJie  Duchess  of  Newcastle,^ 
the  sequestrators  were  allowed  to  open  boxes  and  rooms  that  were  locked, 
if  the  keys  were  denied  them,  and  to  schedule  the  goods  in  them  ;  but  to  re- 
move nothing  from  the  house  without  tlie  special  order  of  the  Court. 

*The  latter  part  of  the  order  in  the  above  case,  which  pro-  *1054 
hibits  the  sequestrators  from  removing  any  thing  from  the  house 
is  consistent  with  the  ordinary  practice  of  the  Court ;  which,  consider- 
ing goods  taken  upon  sequestrations  on  mesne  process  as  in  the  nature 
of  a  pledge  to  answer  the  contempt,  merely  gives  the  sequestrators 
power  to  take  the  property  from  the  defendant,  and  to  prevent  his  en- 
joyment of  it  till  he  has  cleared  his  contempt.  And  it  seems  that,  if 
the  sequestrators  take  upon  themselves  to  remove  the  defendant's  prop- 
erty, they  will  be  liable  to  an  attachment.^ 

if,  under  a  sequestration,  a  sale  is  wanted,  application  should  be 
made  to  the  Court  for  permission  to  sell ;  but  an  order  for  the  sale  of 
goods  taken  upon  mesne  process,  will  not  be  made  :  except  for  the  pur- 
pose of  raising  money  to  pay  the  expenses.'^  In  the  case,  however,  of 
sequestrations  to  enforce  decrees  or  orders,  the  Court  will  order  the  sale 
of  goods  :  such  as  rents  paid  in  kind,  or  the  natural  produce  of  a  farm,^ 
or  household  goods  and  furniture,*  or  the  reversionary  interest  in  a 
fund  in  Court,  standing  to  the  credit  of  another  cause. ^ 

The  Court  will  not  sell  terms  of  years,  or  leasehold  estates,  or  any 
property  which  passes  by  title  and  not  by  delivery,  although  it  will 
direct  the  profits  to  be  applied  :  because  sequestrators  can  give  no  war- 
ranty for  title,  the  property  not  being  vested  in  them.*^ 

The  application  for  a  sale  may  be  made  by  motion,  upon  notice.'' 

Besides  the  effect  which  a  sequestration  has  upon  the  goods  and  chat- 
tels of  the  disobedient  person,  the  writ  authorizes  the  sequestrators  to 
enter  upon  all  his  messuages,  lands,  tenements,  and  real  estate,  and  to 
collect,  take,  and  get  into  their  hands  the  rents  and  profits  thereof.^ 
Under  this  authority,  the  sequestrators  may  enter  into  the  possession 
of  such  parts  of  the  real  estate  as  are  in  the  occupation  of  the  disobedi- 
ent person,  whether  freehold  or  copyhold  ;  ^  and  may  also  enter  into  the 
receipt  of  the  rents  and  profits  of  such  estates  as  are  in  the  occupation 
of  tenants. i** 

8  See  2  Mer  397.  ''  WitcheU  v.  Drajicr,  ubi  sup.;  [Re  Rusk, 

9  3  Swanst.  290,  n.  W-  N.  (1870),  188]. 

1  Desbrow  v.  Crommie,  Bunb.272;  Hales  ^  gee  form  of  writ  in  Vol.  III. 

V.  Shaftoe,  1  Ves.  J.  8(i.  ^  Colston  v.  Gardner,  2  Cha.   Ca.  43,  46; 

2  Goldsmith  V.  Goldsmith,  5  Hare,  12-3,  3  Swanst.  270,  n.  In  the  Marquis  of  Laer- 
129;  10  .Jur.  5GI;  Wilcocks  v.  Wilcocks,  martlien  «.  Hawson.  the  Court  of  Exchequer 
Amb.  421;  see,  however,  Shaw  v.  Wright,  3  appears  to  have  doubted  wh-ther  tliey  could 
Ves.  22    24.  revive   a  sequestration   against   the  heir    to 

a'  Shaw  V.  Wright,  ubi  sup.  copvhold  lands,  on  account  of  the  diliiculty 

4  Wharam  v.   Broughton,  1  Ves.   S.   180,  of  compelling  tlie  lord  to  admit  the  seqiiestra- 

184;  Kelt's  Sup.  108;  Mitchell  v.   Draper,  9  tors,  and  also  by  reason  of  the  lord's  right  to 

"Ves.  208;  Cavil  v.  Smith,  3  Bro.  C.  C.  302.  the  tine.     3  Swanst.  21)4,  n. ;  see  tb.  2i)8. 

6  Cowper  V.  Taylor,  10  Sim.  314;  Knight  i"  But  the  suing  out  of  a  sequestration  on 

V.  Knight,  4  W.  R.  771.  V.  C  K.     For  form  a  case  does  not  operate  as  a  transfer  of  title. 

of  ordei-  for  sale,  see  Seton,  1218.  Coats  v.  Elliott,  23  Texas,  600. 

6  Sutton  V.  Stone,  1  Dick.  107 ;  Shaw  v. 
Wright,  ubi  sup. 
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The  sequestrators,  upon  enteriug  upon  the  real  estate  of  tlie  diso- 
bedient person,  should  serve  the  tenants  in  possession  with  a 
*1055  *  notice  in  writing  to  attorn  and  pay  their  arrears  and  growing 
rents  to  tlieni :  which  may  be  done,  either  bj-  serving  the  tenant 
personally  with  the  notice,  and  at  the  same  time  showing  iiim  the 
sequestration  under  seal,  or  by  leaving  the  notice  at  his  dwelling-house 
with  some  of  his  family,  together  with  a  copy  of  the  sequestration,  and 
Khowing  the  original  writ  to  the  person  served.^ 

If  the  tenants  refuse  to  attorn,  the  proper  course  appears  to  be  to 
obtain  from  the  sequestrators  a  return  of  the  names  of  the  tenants,  and 
of  their  refusal  to  attorn,^  and  then  to  move,  upon  notice  to  the  tenants, 
that  they  may  be  ordered  to  attorn  and  pay  their  rents  to  the  seques- 
trators.'^  This  order  shall  be  made  upon  the  tenants  by  name,  and  not 
upon  the  tenants  generall3\^ 

We  have  seen  before,  that  sequestrators  may  take  possession  of  lands 
in  the  disobedient  person's  own  occupation.^  It  seems  also,  that  where 
the  sequestration  is  for  the  non-performance  of  a  decree,  the  Court  will, 
upon  motion  with  notice,  give  them  authority  to  set  and  let  the  prop- 
erty ;  ®  but  no  such  authoritj^  will  be  given,  where  the  sequestration  is 
upon  mesne  process.'' 

A  fraudulent  alienation  of  propertj^  will  not  prevent  the  effect  of  a 
sequestration :  ^  and  where,  upon  a  motion  for  a  wi'it  of  assistance  to 
enforce  an  injunction  to  put  sequestrators  into  possession  of  the  house 
and  goods  of  the  defendant,  the  defendant  alleged  that  he  had  assigned 
the  house  and  goods  to  A.  B.  for  a  valuable  consideration,  it  was  ordered 
that  A.  B.  should  be  examined  joro  interesse  suo,  unless  he  showed  cause 
to  the  contrary  at  the  next  seal.^ 

Sequestrators  are  accountable  for  all  that  they  receive,  and  are  bound 
from  time  to  time  to  make  returns  to  the  Court  of  what  comes  to  theu* 
hands  under  the  sequestration ;  ^°  and  they  raaj^  be  ordered,  on  motion 
with  notice,  to  pass  their  accounts  and  pa}-  over  their  balances."  Where 
the  sequestration  is  for  non-performance  of  a  decree  for  pa3'ment  of 
mone}',  the  proceeds  are  applicable  ta  the  payment  of  the  demand ;  ^^ 
but  the  sequestrators  ought  not  so  to  appl}^  them  of  their  own 
*1056  authority.     They  ought  to  bring  the  *  money  arising  from  the 

1  See  Shaw  v.  Wriffht,  Reg.  Lib.  1705.  B.  T  Rav  v. ,  -3  Swanst.  306,  n. 

052;  3  Ves.  22,  24.    For  form  of  notice,  see  8  Colston  v.  Gardner,  2  Cha.  Ca.  43,  46; 

Vol.  III.  S.   C.  nom.  Collision  w.  Gardiner,  3  Swanst. 

2  The  return  need  not  be  filed.  Seton,  279,  n.;  Witham  v.  Bland,  ib.  277,  n. ;  Bird 
1219.  V.  Littlehales,  ib.   299,'  n. ;  Hamblvn  v.  Ley, 

8  Rowlev  V.  Ridlej',  2  Dick.  622,  G31,  cited  ib.  301,   n. ;  Blenkinsopp  v.  Blenkinsopp,  12 
4  Ves.  738;  3  Swanst.  306,  n.  (6);  Anon.,  2  Beav.  568.  583;  14  Jur.  777;  1  De  G.,  M.  & 
Cha.    Ca.    103;   Goldsmith   v.    Goldsmith,  5  G.  495,  499;  16  Jur.  787. 
Hare,  123,  127,   129;  10  Jur.  561.     For  form  ■    9  Bird  v.  Littlehales,  ubi  sup. 
tf  order,  see  Seton,  1219;  and  for  form  of  1"  Desbrow  t).  Crommie,  Bunb.  272;  How- 
notice,  see  Vol.  in.  ell  v.  Lord  Coningsbv,  1  Fowl.  Ex.  Pr.  161. 

■4  Anon.,  2  Cha.  Ca.  163.  n  Hinde,    138.     For  forms  of  order,   see 

6  Ante,  p.  1054.  Seton,  1219;  and  for  form  of  notice  of  motion, 

6  Neale  v.  Bealing,  3  Swanst.  304,  n.  (c);  see  Vol.  III. 

Harvev  v.  Harvev,  3  Ch.  Rep.  87 ;  Dunkley  12  Davis  v.  Davis,  2  Atk.  24. 
V.  Scribnor,  2  ]Mad.  443,  446. 

1010 


ENFORCING  THE  EXECUTION  OF  DECREES  AND  ORDERS.         *1057 

rents  or  otherwise  into  Coui't :  wliich  they  ma}-  obtain  leave  to  do  by 
petition  or  motion :  and  the  person  who  is  desirous  of  having  the 
sequestered  property-  applied  under  the  decree,  in  satisfaction  of  his 
demand,  must  appl\'  to  the  Court  for  that  purpose.^ 

It  a,ppears  that  the  Court  will  direct  a  writ  of  assistance  to  issue,  for 
the  purpose  of  putting  sequestrators  into  possession.^ 

Where  any  person  has  been  committed  for  a  contempt  in  not  deliver- 
ing to  any  person,  or  depositing  in  Court  or  elsewhere,  as  directed  by 
anj'  order,  books,  papers,  or  any  other  articles  or  things,  any  seques- 
trators have  the  same  power  to  seize  and  take  such  books,  papers, 
writings,  or  other  articles  or  things,  being  in  the  custod}'  or  power  of 
the  person  against  whom  the  sequestration  was  issued,  as  they  would 
have  over  his  own  property ;  and  thereupon  such  articles  or  things,  so 
seized  and  taken,  ma^^  be  dealt  with  by  the  Court  as  is  just :  and  after 
such  seizure,  the  Court  may,  upon  the  application  of  the  prisoner  or  of 
any  other  person  in  the  cause  or  matter,  or  upon  any  report  to  be  made 
in  pursuance  of  the  11  Geo,  IV.  &  1  Will.  IV.  c.  3G,  order  the  discharge 
of  the  i^risoner,  upon  such  terms,  as  to  costs  or  othei-wise,  as  to  the 
Court  will  seem  proper.^ 

It  is  a  contempt  of  the  Court  to  disturb  sequesti'ators,  in  their  pos- 
session of  property  taken  under  the  sequestration  ;  *  and  where  seques- 
trators have  been  forcibly  dispossessed,  the  Court  will  compel  restitution 
to  them  of  the  property'  of  which  they  were  so  dispossessed.^ 

Where  lands  or  the  profits  of  lands  are  the  subject  of  a  suit,  and  the 
suit  has  been  dul}'  registered  as  a  Us  pende7is,  or  express  notice  of  the 
suit  given,®  the  title  is  bound  from  the  filing  of  the  bill,  and  every  pur- 
chaser pendente  lite  comes  in  at  his  peril :  even  though  he  has  paid  a 
bo7iu  Jide  consideration  ;  ^  but  in  other  cases,  unless  the  decree  or 
order  operates  as  a  judgment,^  the  land  is  *  not  liable  till  *1057 
sequestration ;  ^  and  so,  where  an  account  of  profits  is  decreed 
against  a  trustee  of  land,  by  way  of  execution  of  a  trust,  there,  the 
person  only  is  charged  for  breach  of  trust  in  not  applying  the  profits, 

llNewl.689.  Case,    13  N.   H.  14;   Fackler  v.   "Worth,   2 

2  See  Seton,  121G;  and  for  form  of  order,  Beaslev  (N.  .J.),  .395.     [hifra,  10G2,  n.  3.1 
see  ib.  122:),  No.  2.  6  2&  3  Vic.  c.  11,  §  7,  aiite,  p.  3;)9. 

3  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  1.5,  r.  ^  CrofU  v.  OklHeld,  3  Swanst.  278,  n. ; 
IC ;  but  see  now  23  &  24  Vic.  c.  149,  §§  2,  5,  Bird  v.  Littlehales,  ib.  2J9,  n. ;  Self  r.  .Mado\, 
ante,  pp.  501,  502.  1  Verii.  459:  see  Atlas  Bank  v.  Naliant  BaiiK, 

*  Angel  V.  Smith,  9  Ves.  336;  Lord  Pel-  23  Pick.  483,  490;  Gregory  v.  Gardiner,  13 

ham  V.  Duches.s  of    Newcastle,   3   Swanst.  Cal.  591. 
289,  n.  In  IJoiilden  v.  Lanahan,  29  Md.  200,  210, 

^  Lord  Pelham  v.  Duchess  of  Newcastle,  it  is  said  that  "no  ])rinciple  is  better  settled 

uhi  sup.     In    Valentine  v.  Teller,  1    Ilopk.  than  that  a  purchaser  pendente   lite,  or  after 

422,  it  was  held,  that   there   is   no  suilicient  the   litigation  terminated,   is  bound  by  the 

reason  for  the  injunction.     The  writ  of  as-  judgment  or  decree    rendered    against   the 

distance  is  to  be  considered  as  the  only  neces-  party  under  whom  he  derives  title."     Inlocs 

Bary  i)rocess  of  the  Court,  for  giving  posses-  t'.  Harvey,   11  ^Id.  519;  1  Story  ICq.  Jur.  § 

sion  of  land,  which  has  been  the  subject  of  406;  Story  Eq.  PI.  §  351. 
adjudication.      See    Ludlow   v.    Lansing,    1  8  See  ante,  p.  1033. 

Hopk.  231:  Kershaw  v.  Thompson,  4  John.  l  Bird  v.  Littlehales,  vbi  sup.;  Ilamblyn 

Ch.  fJ09;  Wallen  v.  Williams,  7  Cranch,  G02;  v.  Ley,  3  Swanst.  301,  n. ;  1  Dick.  94;  Coul- 

Garret.son  v.  Cole,  1  Har.  &,  J.  370;  Devau-  stou  v.  Gardiner,  3  Swanst.  279,  n. 
cene  v.  Devaucene,  1  Edw.  Cli.272;  Buft'um's 
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and  the  land  is  not  charged  but  while  in  the  hands  of  the  trustee,  nor 
then,  neither,  till  sequestration  issued  :  so  that  purchasers  before 
sequestration  are  free.-  It  is  to  be  observed,  however,  that  even  wheio 
lands  are  collaterally  charged  bj'  a  sequestration,  a  voluntary  conveyance, 
executed  before  the  sequestration  issued  for  the  pui'pose  of  defeating  it, 
will  not  have  that  etlect :  ^  and  that,  in  Witham  v.  Bland^*  where  a 
personal  decree  had  been  made  against  the  father,  upon  which  a 
seq  icstration  issued.  Lord  Nottingham  revived  the  sequestration  against 
the  son,  who  was  also  the  heir :  because  he  did  not  claim  as  heir,  luit 
under  a  voluntary  convej^ance,  executed  before  the  sequestration,  to 
defeat  the  decree.''  A  sequestration  binds  from  the  time  of  awarding 
it :  and  not  from  the  time  of  executing  it,  or  of  its  being  laid  on  by  the 
commissioners .  ® 

When  an}'  person  claims  to  be  entitled  to  an  estate  or  other  property 
sequestered,  whether  by  mortgage  or  judgment,  lease  or  otherwise,  or 
has  a  title  paramount  to  the  sequestration,  he  should  applj'  to  the  Court 
to  direct  an  inquirj^  whether  the  applicant  has  any  and  what  interest  in 
the  property'  sequestered.'  This  inquiry  is  called  an  examination  pro 
iiiteresse  stio  ;  and  an  order  for  such  an  examination  may  be  obtained 
by  a  party  interested,  as  well  where  the  property  consists  of  goods 
and  chattels  or  personalty,  as  where  it  is  real  estate.^  Thus,  in  31artbi 
V.  Willis,^  a  person  claiming  title  to  goods  seized  under  a  sequestration,, 
obtained  an  order  for  an  examination  pro  interesse  suo,  and  in  the  mean 
time  that  the  goods  might  be  restored  to  him  on  his  giving  security. 

An  order  for  the  inquiry  will  not  be  granted  till  after  the  sequestrators 

have  made  a  return :  because,  till  then,  it  cannot  appear  to  the 

*1058  Court  what  is  sequestered.^"     The  application  for  *  the  order  is 

usuall}'  made  by  motion,  supported   by  affidavit   showing   the 

facts  under  which  the  claim  arises.-^ 

It  has  been  doubted  whether  a  plaintiff  can  compel  a  claimant  to  be 
examined  pro  interesse  suo  ;  ^  but  in  Bird  v.  LiitMiales^  an  order  was 
made  for  a  person  to  be  examined  pro  interesse  suo,  on  th6  application 
of  the  plaintiff  ;  and  similar  orders  were  pronounced  in  Hamhlyn  v.  Lee* 

2  Crofts  V.  Oldfield,  3  Swanst.  278,  n.  8  Lord  Pelham  v.  The  Duchess  of  New- 

3  Coiilston  V.  Gardiner,  3  Swanst.  279,  n. ;       castle,  3  Swanst.  290,  n. 

Bird  t>.  Littlehales,  ib.  2'J9,   n.;  Hamblyn  «.  »  In   Scacc.  10   May,  1745;  1  Fowl.  Ex. 

Ley,  il).  301,  ii. ;  and  see  Langley  v.  Bredoii,  Pr.  160,  where  it  is  stated  that  this  order  was 

cited  ib.  284,  u.  directed  by  the  Court  to  be   made,   similar 

*  3  Swanst.  270,  n.  to   tliat   in   Mackenzie    v.    The    Marquis   of 

5  See  Joluisoii  v.  Chippindall,  2  Sim.  55,  Powis,  6  July,  1739,  which  was  settled  by 
64,  where  a  release  by  a  grantee  of  an  annuity  the  Court. 

to  tlie  grantor,  after  sequestration,  was  held  i"  Lord  Pelham  v.  The  Duchess  of  New- 

to  be  good.  castle,  3  Swanst.  289,  n. 

6  iiurdett  V.  Rockley,  1  Vern.  58.  i  Hunt  v.  Priest,  2  Uick.  540.    The  order 
">  Tlie   mode  of  proceeding   is  the  same,  is  sometimes  made  at  Chambers,  on  summons. 

where  the  property  is  in  the  possession  of  a  For  form  of  order,   see  Seton,   1220,   No.  1; 

receiver.  Anon.,  G  Ves.  287;  Angel  r.  Smith,  and  for  forms  of  notice  of  motion  and  sum 

9  Ves.  33G;  Brooks  v.  Greathead.  1  J.  &  W.  mons,  see  Vol.  III. 
178;  Russell  v.  East  Anglian  Railway  Com-  2  Kave  v.  Cunningham,  5  Mad.  406. 

pany,  3  M'N.  &  G.  104,  113,  117,  125;  post,  8  gee"  Swanst.  2i39,  300,  n. 

Chap.  XXXIX.  §  3,  iJecezferi.  *  Seton,    1220;   1    Dick.   94;    3   Swanst 

302,  n. 
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and  ill  Johnes  v.  Clrnigldon?  In  Bird  v.  LittleJutles  tlic  order  was  made 
in  consequence  of  the  defendant's  counsel  having  stated,  in  answer  to 
an  application  for  a  writ  of  assistance,  that  the  defendant  had  assigned 
the  property  for  a  valuable  consideration  to  A.  B.  ;  whereupon  the 
Court  directed  that  A.  B.  should  be  examined  pro  interesse  suo,  unless 
he  showed  cause  to  the  contrary'.® 

Where  sequestrators  or  a  receiver  are  in  possession  of  pi-operty 
belonging  to  a  party,  and  a  person  claiming  that  property  adversely  to 
the  party  brings  an  action  at  Law  against  the  sequestrators  or  receiver, 
for  the  purpose  of  enforcing  his  claim,  the  Court  will  Interfere  hy  in- 
junction to  prevent  the  person  claiming  from  proceeding  with  the 
action :  for,  although  the  Court  will  sometimes  permit  a  person  to  pro- 
ceed at  Law  against  the  sequestrators  or  receiver,  where  a  matter  is  in  a 
fit  state  for  the  right  to  be  ascertained  b}-  a  trial  at  Law,"  such  a  pro- 
ceeding cannot  be  adopted,  unless  the  permission  of  the  Court  has  been 
first  obtained.  This  was  settled  in  Angel  v.  Smiih,^  where  the  rule  was 
laid  down,  both  with  respect  to  receivers  and  sequestrators,  that  their 
possession  is  not  to  be  disturbed  without  leave. ^ 

Sometimes,  where  a  person  claiming  a  legal  right  to  property  seques- 
tered has  made  an  application  for  an  inquiry  as  to  his  interest,  the 
Court,  finding  his  right  to  be  clear  and  undisputed,  has  at  once  made 
an  order  in  his  favor,  without  an  inquiry. ^°  The  Court  has,  also, 
ordered  the  possession  of  the  property  claimed  to  be  delivered  up  to 
the  claimant,  upon  his  entering  into  good  and  sufficient  securit\-  to 
restore  it,  in  case  the  decision  upon  his  claim  should  be  against  him." 
In  the  case  of  Empringham  v.  Short, '^^  where  the  sequestrator 
took  possession  of  property  *  which  was  claimed  by  a  third  per-  *1059 
son,  Sir  James  Wigram  V.  C.  had  occasion  to  investigate  the 
practice  of  the  Court  in  trying  the  rights  of  parties  under  sequestrations  , 
and  he  came  to  the  conclusion,  that  it  is  perfectly  clear  that,  in  such 
cases,  the  Court  exercises  a  discretion:  observing,  that  "where  the 
case  has  been  considered  to  admit  of  no  doubt,  the  Court  has  deter- 
mined it,  without  further  inquiry.  In  some  cases,  the  Court  has 
ordered  the  parties  to  bring  an  ejectment ;  in  other  cases,  where  the 
sequestrator  has  found  a  person  in  possession  of  the  property',  the 
Court  has  ordered  a  writ  of  assistance  to  issue,  unless  the  party  sub- 
mitted to  come  in  and  be  examined  pro  interesse  suo.  The  Court  sees 
what  is  necessary  to  be  done,  in  order  to  try  a  question  of  right,  and  't 
then  puts  it  in  the  way  of  trial."  ^ 

6  .Jac.  573.  104,  117;  Crow  v.  Wood,  13  Beav.  271.    [An 

fl  Bird  V.  Littlehales,  Reg.  Lib.  1742,  A.  injuiiction    against    a  railroad  company   is 

187.                                                                    .  binding  upon  a  receiver  of  the  conipanvsub- 

'  Attorney-General  v.Mavor  of  Coventry,  sequentlv  appointed  bv  another  Court."  Saf- 

1  P.  Wms.  308;  Anon.,  6  Ves.  288;  Angel i>.  ford  v.  People,  8r,  III.  558.] 

Smith,  9  Ves.  335.  lo  Dixon  v.  Smith,  1  Swanst.  457,  459. 

8  Ubt  sup.  12  Wharam  v.  Broughton,  1  Ves.  S.  180, 

9  .lohnes  v.  Cl.aughton,  ,Jac.    573;  Brooks  181. 

V.  Greathead,  1  J.  &  W.  178;  Russell  v.  East  l'^  3  Hare,  461. 

Anglian  Railway  Company.   3  M'N.   &  G.  13  Hare,  470. 
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An  infant  applies  for  the  inquiiy  by  his  guardian  ;  ^  and  a  person 
may  appl}'  for  theinquir}'  in  fur nid  pauperis.^ 

If  it  appears  that  the  claimant  has  a  plain  title  to  the  property,  the 
sequestration  will  be  discharged  against  him :  with  or  without  costs,  as 
the  Court  may  determine  upon  the  circumstances  of  the  case.* 

A  sequestration  upon  inesne  p7-ocess^  like  other  processes  of  contempt, 
ma}'  be  discharged  upon  the  contemnor  clearing  his  contempt  and  pay- 
ing the  costs  incidental  thereto.^ 

AVhere  sequestrators  are  in  the  possession  of  lands  or  tenements  in 
question  in  the  cause,  the  appointment  of  a  receiver  of  the  rents  and 
profits  of  those  lands  will  have  the  effect  of  discharging  the  sequestra- 
tion.*' 

A  sequestration  against  a  defendant  upon  mesne  pr-ocess  abates  on  the 
death  of  the  plaintiff,  but  it  is  revived  with  the  suit ; ''  and  the  Court 
will  not,  immediately  upon  the  abatement,  turn  the  sequestrators  out  of 
possession,  but  will  give  time  for  the  revival  of  the  suit.^  Where  the 
person  against  whom  sequestration  on  mesne  process  has  issued  dies,  the 
process,  being  personal,  not  only  abates  but  falls  altogether,  and  can- 
not be  revived  :  but  it  is  otherwise,  where  it  is  issued  for  non-perform- 
ance of  a  decree :  ^  for  there,  the  sequestration  is  merel}'  abated  with 
the  suit,  and,  being  in  the  nature  of  an  execution,  it  may  be  revived 
against  the  personal  representative  of  the  person.^"  If  the  de- 
*1060  cree,  in  such  *  case,  is  for  a  mere  personal  demand,  the  seques- 
tration can  only.be  revived  against  the  personal  representative, 
and  not  against  the  heir :  ^  unless  the  decree  is  for  the  performance  of  a 
covenant  in  which  the  heir  is  bound,  or  for  the  land  itself.  Where, 
however,  the  land  descends  to  an  heir  in  tail,^  or  to  a  purchaser,  the 
land,  of  course,  ceases  to  be  bound,  unless  it  has  been  entailed  or  con- 
veyed awa}'',  subsequently  to  the  decree,  or  with  the  view  of  avoiding 
the  effect  of  the  sequestration.^ 

A  sequestration  against  the  lands  of  a  married  man  will  not  bind  his 
wife's  dower  after  his  death,  even  though  the  marriage  took  place  after 
the  sequestration  issued :  *  and  where  a  sequestration  was  awarded  to 
sequester  a  manor  and  other  real  estate  belonging  to  a  defendant,  to 
satisfy  a  decree,  out  of  which  manor  an  annuity  was  secured  to  the 
defendant's  wife,  which,   together  with  the  manor,  had  been  seques- 

2  Lord  Pelham  v.  Duchess  of  Newcastle,  l"  Burdett  t'.  Rocklev,  1  Vern.  58;  Wlia- 
3  Swaiist.  230,  n.  ram  v.  Broughton,  1  Ves.  S.   180,   182,  IS-'J; 

3  Ante,  p.  39.  White  v.  Haj-ward,  2  Ves.  S.  461,  464 ;  Hvde 

4  Gilb.  For.  Rom.  81;  Tatham  v.  Parker,  v.  Greenhill,''l  Dick.  106;  and  see  Tatham  «. 
1  Sm.  &  G.  506;  1  Jur.  N.  S.  992.  Parker,  1  Sm.  &  G.  506;  1  .Jiir.  N.  8.  992. 

5  1  Turn.  &Ven.  126;  see  He^-ii  r.  Heyn,  i  Burdett  r.  Rookie}',  1  Vern.  58;  Uni- 
Jac.  49,  5.3.  versitv  College  v.  Foxcroft,   i/>.  166;  Wha- 

6  Shaw  V.  Wright,  .3  Ves.  22,  24.  ram  v.  Broughton,  1  Ves.   S.  180;  Hyde  v. 
"!  Hyde  v.  Forster,  1  Dick.  132.  Greenhill,  ubi  sup. ;  Marquis  of  Caerniarthen 

8  Per  Lord  Hardwicke,  in  White  v.  Hay-      v.  Hawson,  3  Swanst.  294,  298,  n. 

ward,  2  Ves.  S.  404.  2  Earl  of  Athol  v.  Earl  of  Derby,  1  Cha 

9  Hawkins  v.   Crook,    3  Atk.  594;  Uni-      Ca.  220. 

versify   College  v.  Foxcroft,  1  Vern.    166;  3  Ante,  p.  1055. 

Eainsiiaw  v.  Greenhill,  cited  1  Ves.  S.  183.  ■*  Burdett  v.  Rockley,  1  Vern.  118. 
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tered  during  the  husband's  life  :  upon  the  application  of  the  wife,  after 
the  defendant's  death  the  sequestration  was  discharged,  as  far  as 
respected  the  annuity-. ^ 

A  sequestration  will  not  go  or  be  revived  against  an  heir  on  the 
death  of  the  ancestor,  unless  the  suit  be  revived ;  ®  and  it  is  to  be 
noticed  that,  in  such  case,  the  suit  must  be  re^^ved  against  the  heir ; 
and  that  a  revivor  against  tiie  personal  representative  alone,  will  not 
warrant  the  rcsdvor  of  the  sequestration  against  the  heir  J 

The  proper  course,  where  there  is  an  abatement  of  the  suit  by  the 
death  of  the  plaintiff,  appears  to  be,  for  the  person  whose  property  is 
sequestered,  to  move  that  the  representative  of  the  plaintiff"  may  revive 
the  suit  within  a  given  time,  or  else  that  the  sequestration  vaay  be 
removed.^  It  seems,  however,  that  where  sequestration  is  upon  real 
estate,  and  the  person  in  default  dies,  but  the  plaintiff"  does  not  revive 
the  suit  against  the  real  representative,  the  person  claiming  the  land 
ma}-  proceed  b}'  ejectment  to  recover  possession  of  it,  and  that  the 
Court  wiU  not  restrain  him.^  Where,  however,  a  sequestration  is  in 
force,  or  has  been  revived,  a  party  claiming  an  interest  in  the  property 
sequestered  ougiit  not  to  proceed  bj'  ejectment  or  other  action  to  recover 
it,  but  should  appl}-  to  the  Court  for  an  inquir}^  as  to  his  interest.^" 

Whei'e  a  sequestrator  abuses  his  power,  the  Court  will,  upon  rep- 
resentation of  the  facts,  make  an  order  that  he  show  cause  why  *  he  *10G1 
should  not  be  committed  and  pay  the  costs  to  the  part}-  com- 
plaining.^ 

The  costs  of  a  sequestration  are  not  liquidated,  but  are  costs  to  be 
taxed.  The  fees  pa3able  to  the  commissioners  are  regulated  by  the 
nature  and  value  of  the  property.^  Sometimes  the  sequestrators  have 
been  allowed  a  poundage,  and  sometimes,  under  cu'cumstances  of 
trouble  and  expense,  a  specific  sum  m  solido.^ 

In  cases  where  a  decree  is  made  pro  confesso^  the  Court  is  now  ex- 
pressly enabled  to  direct  a  sequestration  of  the  real  and  personal  estate 
of  the  defendant  to  be  issued,  and  to  direct  payment  to  be  made,  out 
of  such  real  or  personal  estate,  of  such  sum  or  sums  of  money  as,  at 
the  hearing,  or  any  subsequent  stage  of  the  cause,  the  plaintiff"  appears 
to  be  entitled  to.* 

Ever}-  person,  not  being  a  party  in  any  cause,  who  obtains  an  order, 
or  in  whose  favor  an  order  is  made,  is  entitled  to  enforce  obedience  to 
such  order  by  the  same  process  as  if  he  were  a  party  to  the  cause  ;  and 
every  person,  not  being  a  party  in  any  cause,  against  whom  obedience 

o  Procter  v.   Reynol,    1   Clia.   Rep.   247;  i"  Ante,  p.  1057. 

Lanj,dey  v.  Ureydon,  cited  2  Cha.  Ca.  46.  i  Lord  Pelham  v.  Lord  Ilarley,  3  Swanst. 

0  Derbv  v.  Aiicram,  cited  2  Cha.  Ca.  46.  291.  n. 

^  See   I'urdett  v.  Rockley,  1  Vern.   ed.  2  ]{raithwaite's  Pr.  241. 

Raithbv,  .'iS  n.  8  \  Turn.  &  Ven.  125;  Wood  v  Freeman, 

8  See  White  v.  Hayward,  2  Ves.  S.  462,  2  Atk.  .542;  and  see  Hawkins  v.  Crook,  3 
464.  Atk.  594. 

9  Burdett  v.  Rockley,  uhi  sup. ;  Reg.  Lib.  ■*  Ord.  XXH.  9;  ante,  p.  527. 
1681,  A.  671;  1682,  A.  184. 
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to  any  order  may  be  enforced,  is  liable  to  the  same  process  for  enforc- 
ing obedience  to  such  order  as  if  he  were  a  party  to  the  cause. ^ 

Tlie  process  of  contempt,  which  has  been  before  described,  is  not 
well  adapted  to  enforce  obedience  to  a  decree  or  order,  by  which  any 
person  is  directed  to  execute  any  deed  or  other  instrument,  or  make  a 
surrender  or  transfer.  In  such  a  case,  if  the  person  refuses  or  neglects 
to  obey  the  decree  or  order,  the  Court  is  enabled  under  the  provisions 
of  the  Trustee  Acts,  1850  &  1852,  either  to  vest  his  estate,  or  appoint 
a  person  to  convey  the  same  in  his  place,  according  to  the  decree  or 

order.  ° 
*1062       *  Where  a  decree  or  order  has  directed  possession  of  property 

to  be  given,  the  person  prosecuting  the  same  may  pursue  a  more 
summary  course  than  the  ordinary  process  of  contempt :  for  he  is  enti- 
tled, upon  due  service  of  the  decree  or  order,^  to  an  order  for  a  writ 
of  assistance,^  directed  to  the  sheriff  of  the  county  where  the  property 
lies,  commanding  him  to  put  the  plaintiff  into  the  possession  of  the 


5  Ord.  XXIX.  2;  see  Lane  v.  Oliver,  2 
Hare,  97  ;  6  .Tur.  1080.  The  10th  Equity  Rule 
of  the  U.  States  Courts  is  the  same.  See 
ante,  p.  101-3,  note. 

Purchasers,  under  decrees  in  Chancery, 
are  regarded  to  a  certain  extent  as  parties  to 
the  suit,  so  as  to  be  under  the  control  of  the 
Court  on  the  one  hand,  and  its  protection  on 
the  other.  Thus,  a  purchaser  under  an  order 
or  decree  in  Chancery  may  be  compelled  to 
complete  his  purchase  by  order  on  him  in  a 
summary  way,  without  a  bill,  to  pay  or  bring 
the  money  into  Court.  Richardson  v.  Jones, 
3  Gill  &'J.  164;  Gordon  v.  Sims,  2  McCord 
Ch.  165 ;  Brown  v.  Wallace,  4  Gill  &  J.  479; 
Dunham  v.  Minard,  4  Paige,  441;  Morris  v. 
Mowatt,  2  Paige,  586 ;  Anderson  v.  Foulke, 
2  Har.  &  6.  346 ;  Wood  v.  Mann,  3  Sumner, 
318.  [Or  bv  judgment  and  execution. 
Deaderiok  v.  "Smith,  6  Humph.  138.]  And 
on  the  other  hand,  parties  to  the  suit,  and  all 
parties  coming  in  under  the  decree,  as  well 
as  all  who  do  not  claim  to  hold  by  title  para- 
mount to  the  parties,  will  be  enjoined  from 
disturbing  the  purchaser.  Stackpole  v.  Curtis, 
2  Moll.  .504;  Dorsey  v.  Campbell,  1  Bland, 
363 ;  McComb  v.  Kankev,  1  Bland,  363  ;  Chap- 
line  V.  Chapline,  1  Bland,  364;  Wright  v. 
Wright,  1  Bland,  365.  [But  see  Huddleston 
V.  Williams,  1  Heisk.  579.] 

6  13  &  14  Vic.  c.  60;  15  &  16  Vic.  c.  55; 
see  Welleslev  t'.  Welleslev,  4  De  G.,  M.  & 
G.  5-37,  541;' and  see  Seton,  1197;  Braith- 
waite's  Pr.  170,  -361 ;  and  post,  Chap^  XLV., 
Statuiorij  Jurisdiction.  Bv  the  11  Geo.  IV. 
&  1  Will  IV.  c  36,  §  15,"  r.  15,  the  Court 
was  empowered  in  such  a  case,  where  the 
person  had  been  in  prison  two  m(mths  for 
such  refusal,  to  direct  the  deed  to  be  executed 
bv  a  Master  in  Ordinary,  or  a  IMaster  Extra- 
ordinary ;  and  it  is  presumed  that  this  may 
now  be  done  by  the  Judge  (15  &  16  Vic.  c. 
80,  §  36);  or  bya  commissioner  to  administer 


oaths  in  Qiancery  in  England  (16  &  17  Vic. 
c.  78,  §  1);  but  the  object  is  more  conve- 
niently effected  under  the  Acts  above  referred 
to  ;  and  see  Seton,  1230.  A  decree  for  a 
deed,  in  Ohio,  operates  as  a  conveyance,  sub- 
ject as  between  the  parties,  to  a  revesting  of 
the  title  by  a  reversal  of  the  decree;  but 
such  a  reversal  does  not  affect  the  title  of  a 
purchaser  acquired  bond  Jidi,  while  the  decree 
was  in  force.  Taylor  v.  Boyd,  3  Ohio,  337. 
Such  decree  need  not  be  recorded  in  the 
Registry  of  Deeds.  Bennett  v.  Williams,  5 
Ohio,  461.  A  decree  for  the  execution  of  a 
deed  may  still  be  enforced  by  attachment, 
notwithstanding  the  statute  making  such  de- 
cree operate  as  a  conveyance.  Randall  v. 
Pryor,  4  Ohio,  424.  A  decree  for  a  deed,  in 
the  Circuit  Court  of  the  United  States,  does 
not  operate  as  a  conveyance  in  Ohio.  The 
actual  execution  of  a  deed  has  to  be  enforced 
in  that  Court  by  attachment  and  sequestra- 
tion, as  in  England.  Shepherd  v.  Rosa 
County.  7  Ohio,  271. 

In  Mississippi,  the  title  cannot  be  passed 
by  a  decree;  conveyances  must  be  made  un- 
der it  bv  the  partv,  or  bj'  a  commissioner. 
Wi\llace"y.  Wilson,'  34  Miss.  357. 

In  Connecticut,  Courts  of  Equity  are  au- 
thorized by  statute  to  "  pass  the  title  to  real 
estate  by  a  decree,  without  any  act  on  the 
part  of  "the  defendant,  wlien  in  their  judg- 
ment it  shall  be  the  proper  mode  to  carry  the 
decree  into  effect;"  and  such  decree,  having 
been  duly  recorded,  "shall,  while  in  force, 
be  as  effectual  to  transfer  the  same  as  the 
deed  of  the  defendant."  Rev.  Stat.  tit.  12, 
§  22;  King  v.  Bill,  28  Conn.  598.  The  title 
passes  by  the  decree  only  as  of  the  date  of 
the  decree,  and  does  not  as  a  legal  title  relate 
back  to  the  commencement  of  the  suit.  King 
V.  Bill,  supra.     [See  ante,  1033,  n.  5.] 

1  See  ante,  p.  1044. 

2  Ord.  XXIX.  5. 
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premises  in  question,  pursuant  to  the  decree  or  order. ^     A  demand  of  . 
possession  is  not  now  necessar}'.^ 

The  application  for  this  writ  is  made  by  ex  parte  motion,  supported 
by  affidavit  showing  tlie  due  service  of  the  decree  or  order  in  the  usual 
manner,  and  that  it  has  not  been  obeyed.*  The  afflda^^t  need 
only  show  that  the  order  was  not  complied  with  *  within  the  time  *1063 
limited :  it  need  not  show  an  existing  non-compliance  at  the 
time  the  application  for  the  writ  is  made.^  The  copy  of  the  decree  or 
order  served  need  not  be  indorsed  with  the  notice  required  previously 
to  the  issue  of  an  attachment ;  ^  but  the  writ  will  be  ordered  to  issue, 
notwithstanding  the  cop\'  of  the  decree  or  order  was  so  indorsed.^ 

The  writ  is  prepared  and  indorsed,  in  like  manner  as  a  commission 
of  sequestration  ;  *  and  will  be  sealed  by  the  Record  and  Writ  Clerk,  on 
the  order  authorizing  the  writ  to  issue  being  produced,  and  on  a  prce- 
cipe  being  filed  with  him.*  In  preparing  the  writ,  the  language  of  the 
decree  or  order  should  be  followed.® 

The  writ  is  lodged  with  the  under-sheriff  or  deputj'-sheriff  of  the 
county,'  and  is  executed  in  the  name  of  the  sheriff.  The  Court  will 
enjoin  an  action  brought  against  a  sheriff's  officer,  in  respect  of  his  acts 


8  See  9th  Equity  Rule  of  the  United 
States  Courts,  post^  Appx.  A  writ  of  assist- 
ance is,  in  ordinary  cases,  the  first  and  only 
process  for  giving  possession  of  land,  under 
the  adjudication  of  the  Courts.  Valentine  v. 
Teller,  1  Hopk.  422;  Fackler  v.  Worth,  2 
•Beasley  (N.  J.).  -395.  [Irvine  v.  IMcRee,  5 
Humpii.  554;  Beattv  v.  De  Forrest.  12  C.  E. 
Green,  482.  Ante,  1056,  n.  5.]  This  writ  is 
granted  in  order  to  give  the  plaintiff  the  full 
benefit  of  the  decree.  But  in  putting  the 
purchaser  into  possession  of  premises  sold 
and  conveyed  in  pursuance  of  its  decree,  the 
Court  will  not  interfere  with,  nor  attempt  in 
cases  of  doubt,  to  settle  the  rights  of  any 
party  claiming  possession  by  title  paramount 
to  that  of  the  mortgagee  or  other  partj'  in 
•whose  favor  the  decree  was  made.  Thomas 
V.  De  Baum,  1  McCarter,  37.  [The  writ  is 
discretionary,  and  will  only  be  granted  in  a 
clear  case.  A'anmeter  v.  Borden,  10  C.  E. 
Green,  414.  It  will  not  be  granted  where  the 
purchaser  has  left  it  doubtful  whether  he  has 
not  given  the  person  in  possession  a  right  to 
remain.  Barton  v.  Beatty,  1  Stew.  Eq.  412. 
And  see  Blauvelt  v.  Smith,  7  C.  E.  Green, 
31.  It  will  go  ex  fk'bito  jiinfilue,  to  put  the 
purchaser  under  a  foreclosure  sale  in  posses- 
sion, lieattv  v.  De  Forrest,  10  C.  E.  Green, 
343;  S.  C.,  on  appeal,  12  C.  E.  Green,  482. 
Jnfrn,  127.5,  n.  5.  A  proceeding  by  a  pur- 
chaser to  ol)tain  a  writ  of  possession  is  only  a 
step,  in  the  foreclosure  suit,  wherebj'  he  and 
any  person  who  meddles  with  the  property 
after  bill  filed  become  parties  to  the  decree  of 
foreclosure.  Kessinger  v.  Whittaker,  82  111. 
22.1 

Where  a  decree  has  set  aside  a  deed  con- 
veying real  estate,  and  directed  the  defend- 
ants to  reconvey  to  tlie  plaintiff  and  to  deliver 


up  possession,  which  they  had  made  default 
in  doing,  the  Court  ordered  a  writ  of  assist- 
ance, upon  production  of  notice  of  motion, 
and  affidavit  of  personal  service  of  a  copy 
thereof,  and  of  the  other  papers,  a  certified 
copy  of  the  decree,  a  certificate  of  its  enrol- 
ment, a  deed  of  reconveyance  approved  of 
by  a  Master,  and  an  affidavit  showing  a  de- 
mand of  possession  and  execution  of  the  deed 
of  reconveyance,  and  a  refusal  to  do  either. 
Devaucene  v.  Devaucene,  1  Edw.  Ch.  272. 
An  injunction  is  not  necessary,  before  a  writ 
of  assistance.  Valentine  v.  Teller,  1  Hopk. 
422  ;  see  Van  Hook  v.  Throckmorton,  8  Paige, 
33.  This  writ  issues  and  is  of  force  only 
against  those  bound  immediately  or  mediate- 
ly bv  the  judgment;  against  those  only 
should  the  shei'iff  execute  it;  they  alone, 
therefore,  have  a  right  to  be  heard  in  the 
cause  with  reference  to  the  issuing  or  execu- 
tion of  the  writ.  Gelpeke  r.  Milwaukee,  &c. 
R.  R.  Co.,  11  Wis.  454. 

4  Ord.  XXIX.  1,  a7ite,  p.  1045. 

5  Braithwaite's  Pr.  158.  For  form  of 
order,  see  Seton,  1228;  and  for  forms  of  affi- 
davit and  motion  paper,  see  Vol.  III.  In 
Thomas  v.  De  Baum,  1  McCarter,  37,  the  ap- 
plication, for  a  writ  of  assistance  was  made 
by  petition. 

1  Wel)ster  v.  Tavlor,  18  .Tur.  869,  V.  C.  W. 

2  L'nder  Ord.  XXIII.  10,  ante,  p.  1043. 

3  Bower  v.  Cooper,  2  Hare,  412;  Braith- 
waite's Pr.  158;  Seton,  1229. 

*  A7ite,  p.  1051.  A  fee  of  11.  is  paj'able, 
by  a  Chancery  fee  fund  stamp  affixed  to  the 
writ.     Regul.  to  Ord.  Schcd.  4. 

6  I-'or  forms  of  writ,  indorsement,  and 
pnecipe,  see  Vol.  HI. 

6  Braithwaite's  Pr.  158. 
■^  See  ante,  p.  4UG. 
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under  the  writ ;  although  damages  are  claimed  against  him  for  taking 
chattels  not  included  in  the  order.^ 

I'rocess  of  contempt  for  non-performance  of  a  decree  or  order,  has  the 
same  elfect  in  preventing  the  party  from  being  heard,  as  the  like  process 
for  not  appearing  or  answering ;  ^  and  the  contempt  may  be  cleared, 
waived,  or  discharged,  in  nearly  the  same  manner. ^° 

In  addition  to  the  process  of  contempt  before  mentioned,  ever}'  per- 
son to  whom,  in  any  cause  or  matter,  any  sum  of  money  or  any  costs 
ha\e  been  directed  to  be  paid,  is,  after  the  lapse  of  one  month"  from 
the  time  when  the  decree  or  order  for  pa3"ment  was  duly  passed  and  en- 
tered, entitled  to  sue  out  one  or  more  writs  of  fieri  facias^  or  of  elegit^  for 
the  amount  due  to  him.^- 

The  writ  of  fieri  facias  or  elegit  is  prepared  by  the  creditor  or  his 
solicitor,  and  engrossed  on  parchment ;  ^^  and  will  be  issued  by  the 
Record  and  Writ  Clerk,  when  the  month  from  the  entr^'  of  the  decree  or 
order  has  expired,  unless  a  time  is  limited  b}'  the  decree  or  order 
*1064  for  payment  of  the  money  :  in  which  case,  it  will  *  not  be  issued 
until  such  time  has  also  expired.^  At  the  time  the  writ  is  pre- 
sented for  sealing,  the  decree  or  order,  or  an  office  cop}'  thereof,  upon 
which  one  of  the  entering  clerks  has  marked  the  day  of  the  month  and 
year  on  which  the  same  was  left  for  entr}',  must  be  produced ;  and  a 
prtBcipe  must  be  filed. "^  If  the  writ  is  issued  for  costs,  and  such  costs 
have  been  taxed,  an  office  copy  of  the  Taxing  Master's  certificate  of  tax- 
ation must  also  be  produced. 

On  the  writ  must  be  indorsed  the  words  "By  the  Court,"  and  also, 
thereunder,  the  calling  and  place  of  residence  of  the  person  against 
whom  the  writ  is  issued,  and  the  amount  of  the  sum  to  be  levied,  ac- 
cording to  the  form  used  upon  like  writs  issuing  out  of  the  Superior 
Courts  of  Common  Law  ;  ^  and  also  the  name  and  place  of  business  of 
the  solicitor  by  whom  the  writ  is  issued,  and  of  his  agent,  if  any,  or  the 
name  and  place  of  residence  of  a  party  suing  out  the  writ  in  person, 
and,  in  either  case,  the  address  for  service,  if  any.*  Where  the  writ  is 
issued  for  the  recovery  of  a  balance  of  a  sum  of  money  or  of  costs  re- 
maining due,  the  full  sum  mentioned  in  the  order,  or  the  full  amount  of 
costs,  as  taxed,  may  be  inserted  in  the  body  of  the  writ,  but  in  the  in- 

8  Walker  v.  Micklethwaite,  1  Dr.  &  S.  ^^  The  writ  must  have  affixed  to  it  a 
49-;  and  see  ante,  p.  511.                                           Chancery  fee  fund  stamp  of  1/.     Regul.  to 

9  Ante,  p.  504  et  seq.  Ord.  Sched.  4.  For  forms  of  writs,  see  Ord. 
10  Ante,  p.  507  et  seq.  Sclieds.  F.  &  G.,  and  Vol.  III. ;  and  for 
^1  That    is,     twentv-eight    days.       Ord.       forms  oiprcecipe,  see  Vol.  Ill 

XXXVII.  10.  '  1  Braithwaite's  Pr.  195;  Adkins  v.  Bliss, 

12  Ord.  XXIX.  6;  1  &  2  Vic.  c.  110,  §  18;  2  De  G.  &  J.  286;  4  Jur.  N.  S.  1162.    Where 

Tavlor  v.  Jardine,  1  Hare,  316;  Strceten  v.  the  bill  has  been  taken  pro  confesso  against 

Wtiitmore,  5  Beav.  228;  6  Jur.  92.     These  the  disobedient  person,  see  Ord.  XXII.  13; 

writs  cannot  be  issued  to  enforce  payment  of  ante,  p.  527. 

money  into  Court:    Braithwaite's  Pr.  195;  2  Ord.  XXIX.  7;  Braithwaite's  Pr.  196. 

nor  to  enforce  pajmient  by  a  receiver  appoint-  ^  Ord.  XXIX.  10.     For  the  forms  in  use 

ed  by  the  Court.     Whitehead  v.  Lynes,  11  at  Law,  see  Chitty's  Forms,  303  et  seq. ;  .337 

Jur. 'N.   S.  74;    13  W.  R.  306,   M."R.;    34  et  seq.     For  forms  of  indorsement,  see  Vol. 

Beav.  161;  12  L.  T.   N.  S.  332,  L.  C. ;  af-  III. 
firmed,  on  this  point,  by  L.  C.  *  Ord.  III.  2,  5 ;  ajite,  pp.  453,  454. 
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dorsement  of  the  sum  to  be  levied,  onl}-  so  much  as  remains  due  should 
be  mentioned.^ 

The  writs,  when  sealed,  are  delivered  to  the  sheriff  or  other  officer  to 
whom  the  execution  of  the  like  wi'its  issuing  out  of  the  Superior  Courts 
of  Common  Law  belongs  ;  and  must  be  executed,  as  nearly  as  may  be, 
in  the  same  manner  in  which  such  like  writs  are  executed.^  And  the 
vrrits,  when  returned  bj'  the  sheriff  or  other  officer,  must  be  delivered  to 
the  parties  or  solicitors  by  whom  respectively  the}'  were  sued  out,  and 
must  thereupon  be  filed  as  of  record  in  the  office  of  the  Clerks  of  Records 
and  Writs.  And  for  the  execution  of  such  writs,  the  sheriff  or  other 
officer  is  not  to  take  or  be  allowed  any  fees,  other  than  such  as  are 
allowed  for  the  execution  of  the  like  writs  issuing  out  of  the  Superior 
Couiis  of  Common  Law." 

A  tenant  b}-  eleffit,   on  appl3'ing  for  a  sale  of  the  extended 
propert}'  *and  pa}Tnent  of  his  debt,  is  bound  to  account,  like  a  *1065 
mortgagee  in  possession.^ 

"Where  it  appears,  upon  the  return  of  am-  such  writ  of  fieri  facias,  that 
the  sheriff  or  other  officer  has,  by  virtue  thereof,  seized,  but  not  sold, 
an}-  goods  of  the  person  directed  to  pa}-  the  sum  of  money  or  costs,  the 
person  to  whom  the  same  is  payable  is  at  liberty,  immediately  after  the 
writ  with  the  return  has  been  filed  as  of  record,  to  sue  out  a  writ  of 
venditioni  exponnsP'  Such  writ  will  be  issued  by  the  Record  and  Writ 
Clerk,  on  a  'proecipe  being  filed  with  him.^ 

If  a  sufficient  sum  to  answer  the  demand  of  the  person  issuing  a  com- 
mon writ  of  fieri  facias  is  not  le\'ied  under  it,  he  is  entitled  to  have  a 
second  writ  issued  into  the  same  or  another  county :  his  rights  being 
the  same  as  those  of  a  plaintiff  at  Law.* 

Where  part  only  of  a  debt  directed  to  be  paid  by  an  order  had  been 
levied  under  sl  fieri  facias,  the  Court  refused  to  make  an  oi-der  for  the 
payment  of  the  balance  ;  but  directed  an  inquiry  as  to  the  amount  due, 
and  ordered  payment  thereof  within  ten  days  after  the  date  of  the  Chief 
Clerk's  certificate.^ 

The  person  prosecuting  the  decree  or  order  does  not,  as  at  Common 
Law,  lose  his  right  to  issue  the  writs  of  fieri  facias  or  elegit,  by  arresting 
the  person  proceeded  against  upon  an  attachment : "  for  the  arrest  is  a 

6  Braithwaite's   Pr.    105;    see   Bryan    v.  of  sheriff,  see  Evans  v.  Davie?, 7  Beav.  81; 

Metropolitan  Saloon  Omnibus  Companv.  4  and  ante,  p.  470. 

Drew.   54G;    and   see  post.   Chap.   XXXI.,  i  Bull  r.  Faulkner,  1  De  G.  &  S.  685;  12 

CoKts.  Jur.  :V-\. 

•6  For  the  practice  at  I.rftw  as  to  the  like  '^  Ord.XXIX.9.     For  the  practice  at  Law 

writs,  see  Chitty's  Arch.  634  et  seq.;  670  et  as  to  a  like  writ,  see  Chitty's  Arch.  666. 
leq.  3  i-'or  form  of  writ,   see  Ord.  Sched.  H., 

'  Ord.  XXIX.  8.  _  The  sheriff,   levying  and  V'ol.  III.;  and  for  form  of  ^r(BC//;e,  see 

under  a  writ  of  Jii'ri  fnci'is   issued  by  the  Vol.  IH. 

Court  of  Chancorv,  is  not  entitled  to  an  in-  ^  Braithwaite's  Pr.  196;  Spencer  v.  Allen, 

junction  to  restrafri  proceedinf^s  ajjainst  him  2  I'hil.  215;  11  Jur.  9-3.     For  the  practice  at 

by  straiifrers  to  the  suit.     Hock  i-.  (Jook,  2  I)e  Law,   see  Chittv's  Arch.  668;  and  Chitty's 

G".  &  S.  493;  12  .Jur.  9.57;  2  Phil.  691.     [But  Forms,  312  f<  .sev. 

Bee  Tiifton  v.  irardinfj,  6    .lur.  N.  S.  116.]  6  Hipkius  v.  Hipkins,  26  L.  .J.  Ch.  512,  V 

For  mode  of  enforcing  return,  and  liabilities  C.  S. 

0  1  &2  VHc.  c.  110,  §  16. 
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consequence  of  the  contempt  committed  by  not  obe3'ing  the  order  of  the 
Court ;  iind  does  not,  therefore,  deprive  the  person  prosecuting  the  de- 
cree or  order  of  the  benefit  of  the  statute.'' 

If,  upon  the  return  of  any  writ  of  Jieri  facias  or  elegit,  it  appears  that 
the  person  against  whom  the  writ  was  issued  is  a  beneficed  clerk,  and 
ha.-;  no  goods  or  chattels  nor  any  lay  fee  in  the  bailiwick  of  the  sheriff"  to 
■whom  the  writ  was  directed,  the  person  to  whom  the  sum  of  money  or 
costs  mentioned  in  the  writ  is  pa3-able,  is,  immediately  after  the  writ 
with  the  return  has  been  filed  as  of  record,  at  libert}^  to  sue  out  one  or 
more  writ  or  writs  of  Jieri  facias  de  bonis  ecclesiasticis,  or  one  or  more 
writs  of  seqiiestrari  facias  ;^  and  every  such  writ  is  prepared,  issued, 
and  indorsed,  a  prcecipe  thereof  is  filed,  and  a  like  fee  on  issuing  is  pay- 
able as  in  the  case  of  a  common  writ  of  fieri  facias.^ 
*106G  *  The  writs  when  sealed  are  delivered  to  the  bishop  ;  ^  and  must 
be  executed  by  him  as  nearly  as  may  be  in  the  same  manner  as 
that  in  which  like  writs  issuing  out  of  the  Courts  of  Common  Law  are 
executed  ; "  and  when  returned  by  the  bishoi.^  must  be  delivered  to  the 
parties  or  solicitors  by  whom  respectively  the^  were  sued  out ;  and  be 
thereupon  filed  as  of  record  in  the  oflEice  of  the  Clerks  of  Records  and 
Writs  ;  and  for  the  execution  of  such  writs,  the  bishop  or  his  oflScers 
are  not  to  take  or  be  allowed  any  fees  other  than  such  as  are  allowed  for 
the  execution  of  the  like  writs  issuing  out  of  the  Superior  Courts  of 
Common  Law.^ 

Where  the  party  to  perform  a  decree  or  order  is  a  peer  of  Parliament, 
or  otherwise  entitled  to  the  privilege  of  peerage,  or  a  member  of  the 
House  of  Commons,  and  after  due  service  of  the  decree  or  order,  re- 
fuses or  neglects  to  obey  the  same  according  to  the  exigency  thereof,* 
he  cannot,  any  more  than  in  a  case  of  mesne  process,^  be  proceeded 
against  by  attachment,  or  any  other  process  which  requires  an  arrest. 
In  order  to  compel  his  obedience  to  the  decree  or  order,  writs  of  fieri 
facias  or  elegit  may  be  issued  against  his  property,  as  against  unpriv- 
ileged persons  ;  ®  or  the  same  process  may  be  resorted  to  as  in  the  case 
of  his  contemi)t  in  not  appearing  or  answering :  namely,  sequestration 
of  his  propert}-  and  eflTects.'^ 

To  obtain  a  sequestration  in  such  case,  an  order  nisi  for  the  issue 

T  Roberts  v.  Ball,  3  Sm.  &  G.  168;  1  Jur.  2  Yor  the  practice  at  Law  as  to  like  writs, 

N.  S.  585;  ant^,  p.  1042;  and  see  O'Brien  v.  see  Cliittv's  Arch.  1272  et  seq. ;  and  as  to  the 

Lewis,  4  Giff.  396 ;  9  Jur.  N.  S.  620;  ib.  764;  powers  of  a  sequestrator,  see  12  &  13  Vic.  c. 

11  W.  R.  973,  L.  .I.J.  67;  Chittv's  Arch.  1274. 

8  Ord.  XXIX.  11.  3  Ord."  XXIX.  13. 

9  See  Ord.  XXIX.  12;  and  ante,  pp.  1063,  4  Ord.  XXIX.  3;  ante,  p.  1046. 
1064.      For    forms   of    the   writs,    see   Ord.  5  gee  ante,  pp.  472,  496. 
Sched.  J.  and  Vol.  III. ;  and  for  forms  of  6  Ante,  p.  1063. 

prmcipe  and  indorsement,  see  Vol.  III.  "^  Ante,  pp.  472,  496.  As  to  the  process 
1  In  practice,  the  writs  are  taken  to  the  against  a  privileged  person,  to  enforce  pay- 
Registrar  of  the  diocese,  who  will  thereupon  ment  of  costs,  see  post,  Chap.  XXXI.,  Costs. 
issue  the  sequestration.  Chitt3''s  Arch.  127*2,  For  tables  of  process  against  a  privileged 
1273.  If  the  See  is  vacant,  the  writs  are  de-  person,  see  Seton,  1240,  1241. 
livered  to  the  Archbishop.  Ibid. ;  Bralth- 
waite's  Fr.  221. 
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thereof  against  the  privileged  person  must,  in  the  first  phice,  be  obtained 
on  ex  parte  motion,  supported  bj-  an  affidavit  of  the  due  service  of  an 
indorsed  copy  of  the  decree  or  order  upon  the  privileged  person,  and  of 
his  non-compliance  therewith.* 

The  order  nisi  being  drawn  up,  passed,  and  entered,  is  served  per- 
sonalh',  in  the  same  manner  as  a  similar  order  on  mesne  process ; '  but  if 
the  personal  service  cannot  be  eff'ected,  an  order  for  substituted  service 
may  be  obtained  on  an  ex  parte  motion,  supported  by  affidavit,  in  the 
manner  before  explained.^"  It  seems  that,  where  there  has  been  due 
service  of  the  original  order  upon  a  person  entitled  to  the  privilege  of 
peerage  in  England,  and  he  afterwards  goes  into  another  countr}-,  per- 
sonal service  of  the  order  nisi  upon  him  there  will  be  good.-^^ 

*  The  order  nisi  will  be  made  absolute  upon  an  ex  parte  motion,  *1067 
supported  b}'  an  affidavit  of  service  of  the  order  nisi^  and  a  cer- 
tificate of  the  Registrar,  indorsed  thereon,  of  no  cause  shown  ;  ^  and  the 
sequestration  raa.y  thereupon  be  issued  and  enforced  as  in  the  case  of 
unprivileged  persons.^ 

The  practice  of  obtaining  a  vesting  order,  or  an  order  appointing 
a  person  to  convej',  under  the  Trustee  Acts,  may  be  resorted  to  in  the 
case  of  peers  and  members  of  Parliament,  as  well  as  in  other  cases. ^ 

If  the  decree  or  order  is  sought  to  be  enfoi'ced  against  a  corporation 
aggregate,  writs  of  fieri  facias  and  elegit  may,  in  like  manner,  be 
issued  against  the  propert}*  of  the  corporation ;  *  or  the  same  process 
ma}'  be  adopted  as  in  the  case  of  default  in  appealing  or  answering : 
namel}',  that  by  distringas  and  sequestration.^  The  writ  of  distringas 
is  issued  b}'  the  Record  and  Writ  Clerk,  on  proof  by  affldaiit  of  the 
due  service  of  an  indorsed  copy  of  the  decree  or  order,  arid  non-com- 
pliance.^ The  subsequent  proceedings,  down  to  the  issuing  of  the 
sequestration,  are  the  same  as  in  the  case  of  a  distringas  and  sequestra- 

8  Seton,  122G;  Crawley  v.  Clarke,  3  Bro.  dinfrinr/as  and  sequestration  of  its  property. 
C.  C.  373.  For  form  of  order  msi,  see  Seton,  Take  the  case  of  a  turnpike  road  company 
1225,  No.  1 ;  and  for  forms  of  affidavit  and  that  had  refused  to  answer  a  bill  in  Chancery, 
motion  paper,  see  Vol.  III.  The  road  itself  could  not  be  taken  and  closed 

9  Ante,  p.  473.  by  virtue  oi  a.  (list rim/as  or  sequestration,  be- 

10  Ante,  pp.  473  et  seq. ;  Shuttleworth  v.  cause  that,  as  one  of  the  highways  of  the  re- 
Earl  of  I^onsdale,  2  Cox,  47.  public,   it  could   not,  and  ought  not  to  be, 

11  Davidson  v.  The  JIarchioness  of  Hast-  obstructed  by  any  process  whatever  against 
ings,  2  Keen,  .509,  51.5.  those,  whose  only  interest  in  ;t  is  the  toll 

1  For  form  of  order  absolute,  see  Seton,  they  are  allowed  to  exact  in  consideration  of 
122G;  and  for  forms  of  motion  paper  and  afti-  keejiing  it  in  repair.  Consequently,  in  this 
davit,  see  Vol.  III.  instance,    the   only  method    by   which    the 

2  Ante,  p.  1049  et  seq.  Court  could  effectually  levy  upon  its  proper- 
.  8  Ante,  Tt.lOa  I;  and  see /)05<,  Chap.  XLV.       ty,  as  a  means  of  enforcing  an  answer,  would 

Btafutorif  Juiisi/iction  {Trustee  Acts).  be  to  appoint  a  sequestrator  or  receiver,  to 

*  Ante,  p.  477.  take  the  place  of  the  company's  toll-gatherer, 
6  See  finle,  pp.  477,  497,  498;    Ang.  &      at  each  gate  along  the  whole   line  of  the 

Ames,  Corp.  §§  CG7  et  seq.  and  notes.     With  road." 

reference  to  corporations  established  for  pri-  6  Ante,  p.  477.     As  to  the  indorsement  in 

vate  einoluniciif,  Chancellor  Hlan  I,  of  Mary-  this  ca.se,   see  ante,  p.  1044.     For  tables  of 

land,  in  giving  judgment  in  INIcKini  f.  Odoni,  process  against  a  corporation  aggregate,  see 

3  Bland,  422,  said  that  "evils  and  embarrass-  Seton,   1241;    aiul  for  forms  of  aflidavit  of 

ments  must  arise  from  a  rigid  adherence  to  service  of  order  and  of  dislrinc/as,  see  Vol. 

the  notion   that   such  a  corporation  can  only  III. 
be  forced  to  respond  to  a  suit  against  it  by 
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tion  against  a  corporation  for  want  of  appearance  ; ''  and  the  sequestra- 
tion is  executed  and  returned  in  like  manner  as  in  tlie  case  of  an 
unprivileged  person.^ 

Decrees  or  orders  made  by  the  Court  of  Chancery  in  England,  iu 
any  suit  between  party  and  party,  or  in  any  matter  or  proceeding  hy 
petition  in  cases  of  minors,  bankrupts,  idiots,  or  lunatics,  for  the  pay 
ment  of  or  accounting  for  mone}',  may,  when  enrolled  in  the  Court  oi 
Chancery  in  Ireland,  be  enforced,  by  process  of  attachment  and  com- 
mittal, aganist  the  person  of  the  party  against  wiiora  the  decree  oi 
order  has  been  made,  as  fully  and  effectuall}^  as  if  the  decree  or 
*1068  order  had  been  originally'  made  b}-  the  Court  of  *  Chancery  in 
Ireland.-^  For  this  purpose,  a  copy  of  the  decree  or  order  must 
be  exemplified  and  certified  to  the  Court  of  Chancery  in  Ireland,  under 
the  Great  Seal  of  England.^  To  procure  the  exemplification,  a  petition 
must  be  presented  to  the  Lord  Chancellor  of  England,  stating  the  pur- 
pose for  which  the  exemplification  is  desired.^  The  petition  must  then 
be  left  with  the  Secretary  of  the  Lord  Chancellor,  and,  when  answered, 
taken  to  the  order  of  course  seat  at  the  Registrar's  office :  when  an 
order  will  be  drawn  up,  in  accordance  with  the  pra^'er  of  the  petition.* 
The  exemplification  and  docket  must  then  be  prepared  b}'  the  solicitor, 
and  the  exemplification  engrossed  on  parchment.^  Two  of  the  Clerks 
of  Records  and  Writs  will  then  examine  the  exemplification  with  the 
entry  of  the  original  order,  and  sign  their  names  to  the  exemplification, 
and  to  the  certificate  appended  in  the  docket.'^  The  exemplification 
and  docket  are  then  transmitted  b}'  them  to  the  purse  bearer  of  the  Lord 
Chancellor.  The  Great  Seal  will  thereupon  be  affixed,  and  the  signa- 
ture of  the  Lord  Chancellor  procured.  The  exemplification,  thus  com- 
pleted, may  afterwards  be  obtained  from  the  purse  bearer  by  the  party 
who  has  applied  for  it,  upon  payment  of  the  proper  fee,''  and  is  for- 
warded by  such  party  to  Ireland ;  and  the  Lord  Chancellor  there  will, 
on  presentation  of  the  exemplification  to  him,  cause  it  to  be  enrolled  iu 
the  Court  of  Chancery  in  Ireland.^ 

Similar  decrees  and  orders  made  by  the  Court  of  Chancery  in  Ireland 
when  duly  exemplified  and  certified  to  the  Court  of  Chancery  of  Eng- 
land, under  the  Great  Seal  of  Ireland,'  and  orders  of  the  Landed  Es- 
tates Coiu't  in  Ireland,  when  dul}'  certified  under  the  seal  of  that  Court, 

7  Ante,  pp.  477,  478.  For  form  of  order  .signature,  should  be  wriUen  on  paper,  coii- 
for  a  sequestration,  see  Seton,  1227;  and  for  tinuously  on  one  sheet,  and  bear  a  2.->-.  like 
forms  of  motion  papers,  affidavits,  praicipe,  stamp.  "Braitlnvaite'.s  Pr.  548,  n.  (6i,  549,  n. 
sequestration,  and  indorsements,  see  Vol.  III.  {'0=  55  Geo.  III.  c.  184,  Sched.  Part  2;  15  & 

8  See  ante,  p.  1051  et  seq.  16  Vic.  c.  87,  §  11.     For  forms  of  exempiifi- 

1  41  Geo.  III.  c.  90,  §  5.  cation,  docket,  and  indorsements,  see  Vol.  III. 

2  Jbid.  ;  and  see  Seton,  1148.  6  See  Mackintosh  v.  Stewart,  Dec,  1864. 

3  Braithwaite's    Pr.   551.      For    form   of  For  form  of  certificate,  see  Vol.  III. 
petition,  see  Vol.  III.  "^  The   fe     is   11.   Is.,   and   is    payable  in 

4  Braithwaite's  Pr.  551.  For  orders  in  money.  It  appears  that  the  present  practice 
such  case,  see  Bell  v.  Rees,  and  De  Sorbien  is  regulated,  to  .some  extent,  by  a  letter  from 
V.  Bland,  cited  Seton,  1148.  Lord  CUiaucellor  Chelmsford  to  the  Clerks  of 

5  The  exemplification  must  bear  a  SI.  In-  Records  and  Writs. 

land  Revenue  stamp,  and  the  docket,  and  a  8  41  (Jeo.  III.  c.  90,  §  5. 

certificate  for  the  Kecord  and  Writ  Clerk's 
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may  be  ordered  to  be  enrolled  in  the  Court  of  Chancery-  in  England ; 
and,  when  so  enrolled,  ma}-  be  enforced  b}'  process  of  attachment  and 
committal  against  the  person  of  the  disobedient  part}',  in  the  same 
manner  as  if  such  decree  or  order  had  been  originally  made  in  the 
Court  of  Chancery  of  England.^ 

An  order  to  enroll  a  decree  or  order  of  the  Irish  Court  will  be  made 
by  the  Lord  Chancellor  on  motion  or   petition   of  com-se,  supported 
by  the  production  of  a  copy  of  the  decree  or  order,  exemplified 
*and  certified  under  the  Great  Seal  of  Ireland.^     A  docket  of  *10C-9 
the  enrolment  must  then  be  prepared  and  completed.^ 

Service  upon  the  disobedient  person  of  the  decree  or  order,  when  en- 
rolled in  England,  is  not  required ;  and  if  the  decree  or  order  directs 
an  attachment  to  issue,  it  may  be  issued  as  soon  as  the  enrolment  is 
completed.  If  it  does  not  direct  an  attachment  to  issue,  an  ex  -parte 
application  must  be  made  to  the  Lord  Chancellor  or  Lords  Justices,  or 
one  of  the  Vice-Chancellors,  for  leave  to  issue  it.^  The  Master  of  the 
Rolls  does  not  appear  to  have  any  jurisdiction  under  these  Acts.* 

Officers  and  attendants  upon  the  Court,  suitors  and  witnesses,  are  to 
have  privilege  enndo^  redeundo,  et  tnorando,  for  their  necessary  attend- 
ance ;  but  not  otherwise ;  and  where  any  of  them  are  arrested  at  such 
times  of  necessary  attendance,  it  is  a  contempt  of  Court.^  A  solicitor 
who  is  proceeding  to  the  Coui-t,  to  attend  to  his  professional  business 
there  pending,  is  privileged  from  arrest ;  and  the  question  in  such  cases 
is,  whether,  at  the  time  of  his  arrest,  he  was  hond  fide  proceeding  in  a 
direct  line  to  or  from  the  Court. ^  The  solicitor  is  also  privileged  if  he 
is,  on  his  way  to  attend  an  appointment  at  the  offices  of  the  Court.''  If 
the  first  arrest  is  bad,  all  the  detainers  lodged  under  it  are  so.*  The 
application  to  discharge  must  be  made  to  that  Court  of  which  the  pro- 
ceeding is  a  contempt.^ 

9  41  Geo.  III.  c  90,  §  6;  21  &  22  Vic.  c.  Holbrook,  llJur.  N.  S.  969;  12  ib.  19;  14  W. 

72  ^  .36;  and  see  Pennefather  v.  Short,  1  W.  R.  12.">,  V.  C.  S.  as  to  suitors  and  witnesses: 

n'  i02    L.  J.J. :  ib.  126,  V.  C.  W.  Moore  v.  Booth,  3  Ves.  350;  Ex  pnrle  Byne,  1 

1  Braithwaitfi's    Pr.    478.     For  fonns   of  V.  &B.  316;  List's  Case,  2  V.  &  B.  374;  Orch- 

order    ana  ibid.;  Seton,  1148,  No.  1;  and  for  ard's  Case,  5  Russ.  159;    Gibbs  v.   Philhp- 

forms  of  motion  paper  an<l  petition,  see  Vol.  son,  1  R.  &  M.  19,  21;  Attorney-General  v. 

III.:  and  see  Pennefatlier  v.  Short,  1  W.  N.  Skinners'  Company,  8  Smi.  377;  C.  P.  Coop. 

102   L  .J.I.;  ib.  126,  V.  C.  W.  1;    Plomer  v.  Matdonough,  1  De  G.  &  S. 

•i  Braithwaite's   Pr.  479;    nnte,   p.    1022.  232;  1  S.  G.  nom.  Plumer  v.  Macdonald,  11 

For  forms  of  docket,  see  Vol.  III.  Jur.  899;  Newton  v.  Askew,  6  Hare,  319;  13 

3  Braithwaite's    Pr.    139,    140,   176,    479;  Jur.  186;  Andrewes  «.  AValton,  1  M'N.  &  G. 

Seton,  1145,  1148;  Re  Keogh,  5  De  G.,  M.  &  380,  .38J;  14  Jur.  260:  and  see  Seton,  1238. 

(^  73_  As  to  the  privile,i;e  and  practice  at  Law,  see 

'  *  Re  Scott,  12  Beav.  361.  Chittv's  Arch.  768. 

5  Ord.   XLII.   1;    see,   as    to  barristers,  6  per  Lord  Langdale,  in  Attorney-General 

Anon.,  1  Y.  &  C.  Ex.  331;  as  to  solicitors,  v.  Leathersellers'  Company,  uhi  sup. ;  and  see 

Exparte  Ledwich,  8  Ves.  598;  Gascovgne's  Jones  v.  Rose,  and  Eyre  v.  Barrow,  ubi  sup.  _ 
.  Case,  14  Ves.  183;    Castle's  Case,   16  Ves.  "<  Eyre   v.   Barrow,    and  Re   Jewett,   ubi 

412;      Attornev-General    v.    Leathersellers'  ««/>.;  and  see  Moore  u.  Booth,  wit  sm/j. 
Company,  7  lieav.  157;   Jones  v.  Rose,  11  »  Ex  parte  Ledwich,  ubi  sup.;   and   see 

Jur.  379,  L.  C ;  Evre  v.  Barrow,  4  Jur.  N.  Hooper  v.  Lane,  6  H.  L.  Ca.  443;  3  Jur.  N. 

S.  6.52;  6  VV.  R.  767,  V.  C.  S.;  Re  Jewitt,  S.  1026. 

10  Jur.  N.  S.  814;  12  W.  R.  94.5,  M.  R. ;  33  '•»  List's  Case,  and  Newton  v.  Askew,  ubi 

Beav.  5.59,  from  which  it  appears  that  the  so-  sup.  ;  and  see  Eyre  v.  Barrow,  ubi  sup.;  but 

licitor  was  on  his  way  to  attend  the  Chambers  see  Dodd  v.  Holbrook,  ubi  supra. 
of  the  Common  Law  Judges.     See  Dodd  v. 
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Any  one  wlio  uses  violence  or  abusive  language  to  a  person  serving 
the  process  or  orders  of  the  Coiu't,  or  uses  scandalous  or  contemptuous 
words  against  the  Court  or  the  process  thereof,  is  liable  to  be  com- 
mitted upon  motion,  on  notice  to  the  person  so  offending.^"  It 
*1070  seems,  that  where  the  contempt  is  established  by  *  one  witness 
only,  an  ex  parte  motion  for  an  order  nisi  should  be  made  in  the 
first  instance  :  in  other  cases,  notice  of  motion  should  be  given.^ 

10  Orel.  XLTI.  2;  see  Anon.,  2  Atk.  471;  V.  C.  W.;  Felkin  v.  Lord  Herbert,  10  Jur. 

Anon.,  2  Ves.  S.  520;  Van  v.  Price,  1  Dick.  N.  S.  62;  12  W.  R.  241,  V.  C.  K.     Privilege 

91;  Williams  v.  Johns,  3  Dick.  477;  1  Mer.  of  Parliament  is  no  protection.     Wellesley'a 

303  n.  ((/);  Elliot  v.  Halmarack.  1  Mer.  302;  Case,  and  Lechmere  Charlton's  Case,  ubi  sup. 

Wellesley's  Case,  2  R.  &  M.  639;  Lechmere  .     1  See  Anon.,  3  Atk.   219;  Elliot  v.  Hal- 

Charlton's  Case,  2  M.  &  C.  316;  Ex  parte  marack,  1  Mer.  302;  Seton,  1239.     For  forms 

Van  Sandan,   1   Phil.  445,  605:  Be  Keane,  of  order  discharging  a  special  contempt,  see 

cited  Seton,  885;  and  see  Smith  v.  Lakeman,  Seton,  1237;  and  for  forms  of  motion  paper 

2  Jur.  N.  S.  1202,  V.  C.  S.;  Coleman  v.  West  and  notice  of  motion,  see  Vol.  III. 
Hartlepool  Railway  Company,  8  W.  R.  734, 
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TRIALS    OF    QUESTIONS    OF    FACT,    AND    ASSESSMENTS    OF 

DAMAGES. 

Section  I.  —  In  wliat  cases  directed. 

It  was  formerly  the  practice  of  the  Court,  in  certain  cases  where 
legal  rights  were  involved,  or  where  there  was  great  difficult}'  in  de- 
ciding upon  facts,  to  give  the  parties  leave  to  bring  an  action,  or  to 
direct  an  issue  to  be  tried  b}"  a  jur}',  in  a  Court  of  Common  Law.  But 
now,  whenever  any  relief  or  remed}'  within  the  jurisdiction  of  the  Court 
of  Chancer}'  is  sought  in  any  cause  or  matter,  and  whether  the  title  to 
such  relief  or  remedy  be  or  be  not  incident  to  or  dependent  upon  a 
legal  right,  every  question  of  law  or  fact,  cognizable  in  a  Court  of 
Common  Law,  on  the  determination  of  which  the  title  to  such  relief  or 
remedy  depends,  is  to  be  determined  b}'  or  before  the  Court  of  Chan- 
cer}',  with  or  without  a  special  or  common  jur}' :  except  that,  whenever 
it  appears  to  the  Court  that  any  question  of  fact  may,  under  the  cii'cum- 
stances  of  the  particular  case,  be  more  convenientl}'  tried  by  a  jury  at 
the  Assizes,  or  at  any  Sitting  in  London  or  Middlesex  for  the  trial  of 
issues  in  the  Superior  Courts  of  Common  Law,  the  Coiu't  may  direct  an 
issue,  whereb}'  any  such  question  ma}'  be  so  tried. ^ 

If,  however,  the  object  of  the  suit  in  Equity  is  to  recover  or 
defend  the  possession  of  land  under   a   legal   title,  or  under   a   title 

1  25  &  26  Vic.  c.   42,   §§  1,  2:  21  &  22  282;  Fernie  v.  Young,  L.  R.  1  H.  L.  63;  12 

Vic.  c.  27,  §§    3,  6;    Bavlis    v.  WiUivins,  8  Jur.   N.    S.    437;  Jenner  r.  Jenner,  L.  R.  ] 

Jur.  N.  S.  iiO.b.  L.  .IJ.;"Eginont  v.  Darell,  Eq.  361,  368.     The  21  &  22  Vic.  c.  27,  §§  3, 

1  H.  &  M.  .563;  Eaden   v.    Firlh,    ib.    573;  5,  first  enabled  the  Court  to  try  questions  of 

Young  V.  Fernie,  1  De  G.,  .1.  &  S.  353;  10  fact  witli  or  witliout  a  jur}'.  This  enactment, 

Jur.  N.   S.  58;  lie  Catliolic  Publishing  and  however,  appears   to  be   superseded  bv  the 

Bookselling   Company,  10    .lur.  N.  S.  192;  25  &  26  Vic.  c.  42.     The  defendant  to  a  bill 

12  W.  K.  455,    M.    ft. ;  2    De    G.,  J.  &   S.  for  an  injunction  to  protect  a  legal  right  can- 

il6;    10   Jur.    N.  S.  301,  L.  JJ.;  Williams  not  tx  (U-bilo  justitia  require  to  have   such 

V.    Williams,    33    Beav.    .306  ;    Cowgill    v.  right  tried  bv  a  jury;  for  the  Court,   before 

Rhodes,    ib.    310  ;    Freeman   v.   Tottenham  tile  statutes  21  &  22  Vic.  c.  27,  and  25  &  26 

and  Hampstead  Railway  (Jompanj',  11  Jur.  Vic.  c.   42,  sent  such   cases  to  be  tried   at 

N.  S.  254,  V.  C.  S. ;  ib'.  254,  L.  .JJ.,  13  W.  Law,  not  in  order  that  they  might  be  tried 

R.  1004;  and  see  Curlewis  v.  Carter,  9  Jur.  by  a  jury,  but  because  the  Court,  haying  no 

N.  S.  1148;    12  W.  li.  97,  V.  C.  S.;    Cope-  jurisdiction  to  try  a  legal  right,  required  to 

land  v.  Webb,  1  N.  It.  119,  V.  C.  K. ;  Daven-  have  the   judgment  of  a  Court  of  Coniniou 

port  y.  Jepson,  ib.   173;  L.  J.F.;  Johnson  v.  Law  upon  it.     HonIII  v.  Hitchcock,  L.  K.  3 

Wyatt,  2  De  G.,  J.  &  S.   18;  9  Jur.  N.  S.  Ch.  Ap.   417.     Application   for  a  jury  in  a 

1333;  Davenport  v.   Goldberg,  2   11.  &  M.  patent  case  refused.     Ibid. 
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*1072  *  which  would  have  been  legal  but  for  some  outstanding  term, 
lease,  or  mortgage  (and  whether  mesne  profits  or  damages  are  or 
are  not  sought  in  such  suit) ,  such  relief  onl}-  is  to  be  given  in  Equity 
as  would  have  been  proper  according  to  the  former  rules  and  practice 
of  the  Court ;  and  it  is  not  incumbent  on  the  Court  to  grant  relief  in 
anj'  suit  concerning  any  matter  as  to  which  a  Court  of  Common  Law 
has  concurrent  jurisdiction,  if  it  appears  to  the  Court  that  such  matter 
has  been  improperl}-  brought  into  Equit}',  and  that  the  same  ought  to 
have  been  left  to  the  sole  determination  of  a  Court  of  Common  Law.'^ 

It  seems  that  the  Court  will  now  direct  a  question  of  fact  to  be  tried 
before  itself,  or  a  Court  of  Common  Law,  onl}'  in  those  cases  in  which 
it  would  formerly  have  given  the  parties  leave  to  bring  an  action  at 
Law,  or  would  have  directed  an  issue. ^  It  is  necessar}',  therefore,  to 
consider  the  rules  which  regulated  the  practice  of  the  Court  in  this 
respect. 

Whenever  the  equitable  title  of  the  plaintiff  depended  upon  his  legal 
title,  and  the  latter  was  disputed,  it  was  formerl}^  the  practice  to  require 
him  to  establish  his  legal  title  hy  an  action,  before  granting  an^^  equita- 
ble relief.  Cases  of  this  kind  occur  most  frequently  where  the  Court  is 
asked  to  restrain  the  commission  of  acts  which  are  injurious  to  the  legal 
title  ;  and  will,  therefore,  be  more  appropriatel}^  discussed  in  the  Chap- 
ter on  Injunctions.^ 

Where  there  was  contradictor}'  evidence*  between  persons  of  equal 
credit,  who  had  equal  opportunities  of  information,  and  the  evidence 
was  so  equally  balanced  on  both  sides,  that  it  became  doubtful  which 
scale  preponderated,  an  issue  was  in  general  directed,  in  order  that 
the  Court  might  be  satisfied,  by  the  verdict  of  a  jury,  of  the 
*1073  truth   or   falsehood   of  the   facts   controverted;^   but   *  if   the 

1  25  &  26  Vic.  c.  42,  §  4 ;  Swaine  v.  Great  when  the  equity  is  based  on  a  strictly  legal 
Northern  Kailwav  Company,  10  Jur.  N.  S.  rii^ht.  Fisher  'v.  Carroll,!  Jones  (Law),  27; 
191;    12    W.    R.  "391,    L.  J.J.;  9  Jur.  N.  S.       see  Decker  w.  Caskey,  Saxton,  427. 

1196,  V.  C.  W.;  and  see  Clarkson  v.  Edjje,  3  -Heepost,  Chap.  XXXVI..  Injunctions. 

10  Jur.   N.    S.    871;  12  W.  R.   518,  M.  R. ;  4  gge  O'Brien  v.  Bowes,  4  Boiw.  657. 

Durell  V.  Pritchard,  L.  R.  1  Ch.  Ap.  244,  L.  6  Stokes  v.  Edmoades,  1  M'Cl.  &  Y.  436; 

JJ.;  S.  C.  noni.  Darrell  v.  Pritcliard,  12  Jur.  and  see  ante,  pp.  947,  948;  Tappan  v.  Evans, 

N.  S.  16;  Robson  r.  Whittinghani,  L.  R.  1  11  N.  H.  331.     In  the  case  last  cited,  Parker 

Ch.   Ap.  442;  12  Jur.  N.  S.   40,    L.J.I.     In  C.  J.  eaid:  ''In  a  controversy  about  matter 

such  case,  the  bill  will  be  dismissed  witliout  of  fact,  the   Court   of   Chancery,  if  it  have 

prejudice  to  t-lie  rii;ht  to  an  action  at  Law.  jurisdiction,  may  direct  an  issue,  to  try  the 

Robson    V.    Whittino-ham,    ubi    supra;    see  fact  by  a  jury;  although   a  verdict  is   not, 

Jenner    v.  Jenner,    L.    R.    1  Eq.    381,   368;  perhaps,  indispensable,  and  the  Court  might 

[Ward  »,  Hiij:gs,  4  N.  R.  459;  Metropolitan  itself  find  the    fact.     The   Court  directs  an 

Board  w.  Sant,  L.  R.  7  Va\.  197.]  issue  for   the  better  information  of  its  con- 

2  See  George  v.  Whitmore.  26  Beav.  557;  science.  If  fully  satistied  as  to  the  evidence, 
Bradley  v.  Beavington,  4  Drew.  511;  5  Jur.  they  will  not  send  it  to  a  trial  at  Law.  Is- 
N.  S.  562;  Morrison  v.  Barrow,  1  De  G.,  F.  sues  are  frequently  directed  when  matters  of 
&  J.  633,  639;  Peters  v.  Hule,  5  Jur.  N.  S.  law  are  mixed  with  matters  of  fact.  Where 
01;  7  W.  R.  171,  V.  C.  W.;  Egmont  v.  the  uncertainty  as  to  the  validity  of  a  title 
Darell,  1  H.  &  M.  563;  Eaden  v.  Firth,  i6.  arises  from  questions  of  fact,  it  is  most  proper 
573;  and  see  Davenport  ?;.  Goldberg,  2  H.  that  thev  should  be  tried  by  a  jury."  UN. 
&M.282;  25&26  Vic.  c.  42,  §  3.  An  issue  H.  334;"  Seymour  j-.  De  Lancey,  1  Hopk. 
is  sent  from  a  Court  of  Equity  to  be  tried  be  449;  Lapresse  i'.  Falls,  7  Ind.  692;  McDowell 
fore  a  Court  of  Law,  to  aid  the  Court  of  v.  Bank  ofW.  &B.  1  Harring.  369;  Munson 
Equity  in  the  ascertaimnent  of  facts.  An  v.  Reed,  1  Clarke,  580;  Marshall  v.  Thomp- 
action  is  ordered  to  be  tried  in  a  Court  of  Law  son,  2  Muuf .  412 ;  Gait  v.   Carter,  6  Muni. 
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Court  was  able  to  come  to  a  conclusion  satisfactor}'  to  its  own  mind, 
an  issue  was  not  directed,  however  conflicting  the  evidence  might 
be.i 

There  were  cases,  also,  where  the  Court  directed  issues,  although 
there  was  no  contradictory  evidence,  or  any  matter  to  embarrass  the 
Court,  or  to  prevent  its  coming  to  an  immediate  decision  upon 
*  the  evidence  before  it.  Such  cases,  however,  were  principally  *1074 
confined  to  those  in  which  the  Common  Law  invested  a  party 
filling  a  particular  situation  with  certain  rights,  of  which  it  was  the 
object  of  the  suit  to  divest   him.     Thus,  an  heir-at-law  was  so  far 


245;  Boyd  v.  Hamilton,  6  Munf.  459;  Dale 
V.  Roosevelt,  6  John.  Ch.  355  ;  Miller  v. 
Wack,  1  Saxton,  205 ;  Decker  v.  Coskey,  1 
Saxton,  427  ;  Aptliorp  v.  Comstock,  2  Paige, 
484;  Lee  v.  Beatty,  8  Dana,  207;  Nice'  v. 
Purcell,  1  Hen.  &  lil.  .372.  Issues  should  be 
directed  only  in  those  cases  where  there  is  a 
want  of  evidence,  or  where  the  evidence  is 
contradictory,  or  so  nearly  balanced  as  to 
render  an  open  and  rigid  cross-examination 
of  the  witnesses  before  a  jury  necessary. 
Townsend  v.  Graves,  3  Paige,  453.  An  issue 
has  been  ordered  to  try  a  question  of  fraud. 
Hood  V.  Marquess.  4  Call,  416 ;  see  Stewart 
V.  Inglehart,  7  Gill  &  J.  132.  So,  to  try 
whether  a  will,  said  to  have  been  lost,  was 
ever,  in  fact,  executed,  and  if  so,  what  were 
its  provisions.  Brent  v.  Dold,  Gilmer,  211. 
So,  to  try  whether  a  deed  was  duly  and  fairly 
executed.  Anon.,  1  Desaus.  124;  Pomeroy 
f.  Winship,  12  Mass.  514;  Dodge  v.  Gris- 
wold,  12  N.  H.  573.  So,  to  try  the  title  to 
land  before  the  purchaser  was  compelled  to 
accept  the  title.  Bowman  v.  Middlcton,  1 
Desaus.  159;  Fox  v.  Ford,  5  Rich.  Eq.  349. 
So,  to  try  the  question  of  tlie  marriage  of 
parents  and  the  legitimacy  of  a  child. 
Vaigneur  v.  Kirk,  2  Desaus.  G40.  So,  to 
try  the  genuineness  of  a  deed,  forming  a  link 
in  the  chain  of  title,  on  a  bill  for  the  specilic 
performance  of  a  pui'chase  of  land.  De- 
lancey  v.  Seymour,  5  Cowen,  714;  S.  C.  1 
Hopk.  436.  So,  to  try  whether  an  absolute 
l)ill  of  sale  was  intended  only  as  a  security. 
Knibb  v.  Di.xon,  1  Rand.  249.  So,  to  try 
whether  the  sale  of  a  horse  or  other  property 
was  really  intended  as  a  shift  to  evade  the 
statute  against  usurv.  Douglass  v.  M'CJhes- 
ney,  2  Kand.  109 ;  see  Ward  v.  Hill,  4  Gray, 
593.  So,  to  try  whether  the  testator  was 
sane,  or  seriously  intended  the  projiosed 
will,  as  such,  or  had  subsc(|iiently  nullilied 
it  by  a  republication  of  a  former  will,  or  by 
a  revocation.  Banks  v.  Booth,  0  Munf.  385. 
So,  to  try  the  fact  of  a  secret  partnership. 
Cocke  ?:."Upshaw,  5  Munf.  464.  So,  to  try  a 
claim  in  a  creditor's  suit.  Ringold  v.  Jones, 
1  Bland,  89.  So,  to  try  the  question  of  title, 
in  partition.  Earkin  v.  Mann,  2  Paige,  27. 
So,  to  try  the  validity  of  a  will  of  real  estate, 
where  the  (|uestion  arose  collaterally,  and 
the  heir  insisted  on  the  invalidity  of  the  will, 
in  his  answer.  (Jolton  v.  Ross.  2  Paige,  396. 
[See  State  v.  Alien,  2  Tenn.  Ch.  43. J  So, 
to  try  a  question  of  usury,  arising  out  of  dis- 


puted facts,  upon  the  determination  of  which, 
the  right  of  the  plaintiff  to  a  decree  against 
the  defendant  depended.  New  Orleans  G. 
L.  &  B.  Co.  1).  Dudley,  8  Paige,  452.  So,  to 
ascertain  the  damage  sustained  by  the  ])ur- 
chaser,  by  the  loss  of  twenty-eight  acres  of 
land,  recovered  from  him  by  a  better  title. 
Smith  V.  Martin,  4  Desaus.  149.  .So,  to  try 
whether  the  execution  of  a  certain  deed  was 
an  act  of  fraudulent  preference  in  contempla- 
tion of  bankruptcy.  Grugeon  v.  Gerrard,  4 
Y.  &  C-  119.  The  question  as  to  whether 
an  assignment  of  a  mortgage  was  intended 
as  an  absolute  one,  or  as  a  mere  authority  to 
enable  the  defendant  to  collect,  being  doubt- 
ful on  the  evidence,  the  Court  directed  an 
issue  in  Fisler  v.  Porch,  2  Stockt.  Cli.  243. 
The  fact  that  there  has  been  a  verdict  of  a 
jury,  in  an  ejectment  suit  between  the  same 
parties,  and  upon  the  same  question,  may  he 
a  sufficient  reason  for  refusing  to  award  a 
feigned  issue,  in  a  case  where  a  feigned  issue 
would  otherwise  have  been  proper.  Van 
Wyck  V.  Seward,  6  Paige,  62.  Where  the 
amount  in  controversy  is  small,  and  the 
facts  can  be  satisfactorily  ascertained  by 
discovery,  an  issue  at  Law  will  not  be  award- 
ed.    Garwood  v.  Eldridge,  1  Green  Ch.  290. 

1  Robinson  v.  Anderson,  7  De  G.,  M.  & 
G.  239;  see,  however,  Collins  v.  Saurev,  4 
Bro.  P.  C.  ed.Toml.  692;  Mason  v.  Mason, 
1  Mer.  .308,  313;  Carlisle  v.  Cooper,  3  C.  E. 
Green,  241  ;  [S.  C.  6  C.  E.  Green,  576,  590.] 
Where  the  allegations  of  the  bill  are  posi- 
tively denied  by  the  answer,  and  the  plaintiff 
has  failed  to  furnish  two  witnesses  or  strong 
corroborating  circumstances  in  support  of 
the  bill,  no  issue  should  be  ordered.  Smith 
V.  Betty,  11  Grattan  (Va.),  752.  So  it  is  not 
the  practicoto  direct  an  issue  where  a  cause 
is  set  down  for  a  hearing  upon  bill,  answer, 
replication,  and  proofs,  and  the  evidence 
fails  as  to  a  matter  essential  to  the  equity  of 
the  plaintiff,  or  to  the  defence  relied  on. 
Kearney  v.  Ilarrell,  5  Jones  Eq.(N.  C),  199. 
[No  issue  should  be  ordered  until  the  plaintiff 
has  thrown  the  burden  of  proof  on  defendant. 
Beverlev  v.  Walden,  20  (iratt.  147.  154; 
Wise  V.  Lamb,  9  Gratt.  294;  Grig-sby  v. 
Weaver,  5  Leigh,  197.  And  see,  as  to  the 
practice  in  Virginia  and  West  Virginia, 
Ilord  V.  Colfert,'28  Gratt.  49;  Anderson  v. 
Cranmer,  11  VV.  Va.  562;  Tomjikiiis  v. 
Stephens,  10  W.  Va.  156.  And  .-is  to  practice 
in  Nevada,  Duffey  v.  Moran,  12  Ncv.  94.] 
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rogardcd  l)y  the  Courts,  that  it  was  considered  that  all  freehold  estates 
of  which  his  ancestor  died  seised,  or  to  which  he  was  entitled  at  the 
time  of  his  death,  were  vested  in  him,  unless  it  was  shown  that  the  or- 
dinary- course  of  descent  had  been  interrupted  by  the  ancestor  having 
executed  a  will ;  and  so  strongly  did  Courts  of  Equity  consider  the 
claim,  that  they  would  not,  if  the  heir  objected  to  it,  even  where  the 
evidence  before  them  was  such  as  to  leave  no  ground  for  doubt  upon 
the  subject,  take  upon  themselves  to  establish  a  will  affecting  real  estate, 
without  previousl}'  having  the  opinion  of  a  jury  upon  an  issue  devisavit 
vel  noa.^ 

In  the  case  also  of  a  rector,  his  common-law  right  to  all  the  tithes 
of  his  parish  was  considered  so  strong  that  the  Court  would  not  take 
upon  itself  the  responsibility  of  deciding  against  it,  even  upon  the  most 
indubitable  testimony,  if  the  rector  thought  proper  to  insist  upon  having 
it  tried  by  a  jury.^  Thus,  in  all  cases,  the  right  of  a  rector  to  an  issue 
to  ky  the  validity  of  a  modus  or  composition  in  lieu  of  tithes  was  con- 
sidered indisputable ;  and  the  same  rule  was  extended  to  a  vicar,  who 
had  established  his  general  right  to  the  tithes  in  question  under  his  en- 
dowment.^ But  the  rule  only  applied  where  the  title  to  the  tithes  was 
undisputed :  for  if  the  occupiers  set  up  and  proved  a  different  title, 
such  as  a  distinct  grant  of  tithes  to  the  persons  under  whom  they 
claimed,  supported  b}^  evidence  of  constant  non-payment  to  the  rector, 
to  rebut  which  there  was  no  evidence  on  the  part  of  the  rector,  he  was 
not  considered  entitled  to  an  issue.* 

Even  an  heir-at-law  might,  by  his  conduct,  deprive  himself  of  his 
right  to  an  issue  to  try  the  validit}'  of  a  will :  as  where,  if  the 
*1075  *  administration  under  the  will  would  affect  the  real  estate,  which 
was  subjected  to  the  payment  of  debts,  he  at  first  opposed  the 
probate,  and  then  withdrew  his  opposition,  and  stood  by  and  allowed 
the  executors  and  devisees  to  pay  away  large  sums  of  money  under  the 
will ;  ^  or  where,  upon  a  bill  to  perpetuate  the  testimony  of  the  witnesses 
to  the  will,  he  did  not  cross-examine  the  witnesses,  but  took  his  costs 

1  Lord  Fingal  v.   Blake,    1    Moll.    113;  rassing    doubt    in    the  mind  of  the  Court, 

Tucker  «7.  Sanger,  1  M'Cl.  &  Y.  425;  Cooke  although  insisted  on  by  one  of  the  parties  to 

V.    Cholmond'ely,  2   M'N.  &  G.  18,    26;  11  the  suit.'    Hildreth  «.  Schillinger,  2  Stockt. 

Jur.  702,  V.    C.    E. ;  S.    C.   nom.    Cooke  v.  Ch.  (N.  .1.)  196. 

Turner,    15  Sim.  611,    623;  Boyse   v.  Ross-  Courts  of  Chancery  have  no  original  juris- 

borough,  Kav,  71 ;  18  Jur.  205;  3  De  G.,  M.  diction  to  trv  the  validity  of  wills  of  personal 

&  G.  817;  ^-Jur.  N.  S.  373;  1  K.  &  .J.  124,  estate.     See  Rogers  v.  R^ogers,  3  Wend.  503; 

502;  Taylor  v.  Urown,  10  W.  R.  .361,  M.  R. ;  Colton  v.  Ross,  2  i'aige,  369.     And  in  many 

Egmont'j;.  Darell,  J  H.  &  jM.  563 ;  anta,  pp.  of  the  States   the  decision  of  the    Courts  of 

876,877:  see  Banks  p.  Booth,  6  Munf.  385;  Probate   is    conclusive    on    the   validity   of 

Van  Alst  «.  Hunter,  5  .John.  Ch.  148;  Rogers  wills,  both  of  real   and   personal  estate,  and 

V.  Rogers,  3  Wend.  515;  Middieton  v.  Sher-  may  not  be  re-examined  in  any  other  Court, 

burne.  4  Y.   &   C.   358;  Sneed  v.  Ewing,  5  See  aw^e,  p.  874,  note. 
J.  J.  Marsh.  460 ;  see  2  Rev.  Stat.  New  York,  2  Williams  v.  Price,  4  Pri.  156. 

67.  3  Adams  v.  Evans,  lb.  14. 

In  New  Jersey,  it  is  held  that  there  is  no  *  See  Wilmot  v.    Kellaby,  Daniell,   116; 

reason  for  the  Court  subniitting  the  question  S.   C.    nom.  Wilmot  v.  Hellaby,  5  Pri.   355, 

of  fact,  whether  a  will  has  been  cancelled,  or  and   cases  there   cited;  see   also   Barker   v. 

Burreptiliously  destroyed,   to  a  jury,  where  Baker,  Wightw.  397. 
the  evidence  is  such  "as  to  create  no  embar-  i  Pike  v.  Hoare,  Amb.  428;  2  Eden,  182. 
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as  a  rlisinherited  heir ; "  or  where  he  acquiesced  in  the  will,  in  such  a 
manner  as  would  bar  his  possessory  rights  at  Law  (namel}',  for  twenty 
years) ,  and  put  the  party  claiming  under  it  in  a  worse  situation  than  he 
would  have  been  in  had  he  disputed  the  will  originally ;  ^  or  where  the 
will  in  question  in  the  suit  had  been  traced  into  his  possession,  but 
he  did  not  produce  it ;  ^  or  where  he  admitted  the  will  in  issue  in  the 
suit,  but  alleged  that  it  had  been  revoked  by  a  subsequent  will  in  his 
favor,  and  did  not  produce  any  evidence  of  the  revocation.^ 

Where,  however,  the  heir-at-law  had  been  a  party  (but  not  in  that 
character)  to  proceedings  in  the  Ecclesiastical  Court,  and  before  the 
Judicial  Committee  of  the  Privy  Council,  by  which  the  vahdity  of  the 
will,  as  to  personalty,  was  established,  he  was  held  not  to  have  thereby 
waived  his  right  to  an  issue  devisavit  vel  non.^ 

In  a  creditor's  suit,  the  Court  would  not  grant  an  issue  devisavit  vel 
non :  because  the  right  of  the  creditors  was  paramount  to  the  rights  of 
those  claiming  under  the  will,  or  of  the  heir.'' 

The  right  of  an  heir-at-law  to  an  issue  was  one  which  he  might  waive  ; 
and,  even  in  the  case  of  an  infant,  if  his  counsel  thought  it  clear  that 
there  was  no  ground  to  dispute  the  will,  he  was  justified  in  decUning  an 
issue.  ^ 

If  an  adult  heir-at-law  refused  an  issue,  on  the  hearing  of  the  cause, 
the  Court  would  establish  the  will  against  him  ;  though  he  did  not  admit 
the  will  by  his  answer.^ 

Except  in  the  cases  of  an  heir-at-law,  or  of  a  rector  or  vicar,  who 
were  entitled  to  issues  as  a  matter  of  right,  the  granting  of  an  issue  by 
a  Court  of  Equity  was  entirely  a  matter  of  discretion  in  the  Court : 
which  it  would  not,  however,  exercise  without  due  deliberation,^" 
and  a  mistake  in  the  exercise  of  which  was  a  just  *  ground  of  *1076 

2  Pike  V.  Hoare,  Amb.  428;  2  Eden.  182.  626:  Ilill  v.  Ward,  4  Grav,  593;  Waterman  v. 

3  Tucker  I'.  Sanger,  M'Cl.  424;  1  M'Cl.  &  Diitton,  5  Wis.  413:  Carli.sle  v.  Fester,  10 
Y.  42.j;  13  I'ri.  119;  Man  u.  Ricketts,  7  Beav.  Ohio  (N.  S.),  198;  [Milk  v.  Moore,  39  III. 
93,  101;  8  Jur.  159;  Affd.  1  H.  L.  Ca.  472,  588;  I'ankey  v.  Raum,  51  111.  88.]  It  was 
nom.  Ricketts  v.   Tnrquand.  held  in  New  Hampshire,  in  the  case  ol'  Mar- 

4  Hampden  v.  Hampden,  3  Bro.  P.  C.  ed.  ston  ?;.  Brackett,  9  N.  H.  336,  that  n  defend- 
Toml.  550.;  Dalston  v.  Coatsworth,  1  P.  Wms.  ant,  }n%.  bill  in  Chancery,  has  acon.stitutional 
730:  Hayne  v  Hayne,  1  Dick.  18;  Woodroffe  right  to  have  matters  of  fact,  alleged  in  the 
V.  Wood",  1  Dick.  32;  Williams  v.  Williams,  bill  and  denied  by  the  answer,  tried  by  a 
33  Beav.  30G;  and  see  Cowgill  v.  Rhodes,  33  jury,  if  they  are  material  to  the  decision  of 
Beav.  310.  the  cause,  and  the  application  is  seasonably 

5  Whitakcr  v.  Newman,  2  Hare,  299,  303;  made.  The  question  whether  either  party  is 
7  Jur.  231.  not  entitled,  of  right,  to  the  trial  of  any  issue 

6  Stacev  V.  Spratlev,  2  De  G.  &  J.  94;  5  in  fact,  by  the  jury,  under  the  provision  of 
Jur.  N.  S.28.                "  the  Constitution  of  New  Hampshire,  was  left 

7  Spikernell  v.  Ilotham,  9  Hare,  73.  without  decision  in  Dodge  v.  Criswold,  12  N. 

8  i.evv  V.  Lew,  3  Mad.  245:  nnte,  p.  163.  II.  575.     But  in  Iloift  v.  Burleigh,  18  N.  H. 

9  Jackson  r.  Barrv,  2  Cox,  22-5.  389,   Parker  C.  J.  said:   "We  have  settled 
W  Short  V.    Lee,   2  J.    &   W.    464,    497;       that  a  party  to  a  bill  in  Equity  has  a  coii- 

O'Connor  v.  Cook,  6  Ves.  665,  671;  Bovse  v.  stitutional  right  to  require  a  trial  by  jury,  of 

Kossborough,  1  K.  &  J.  124,  139;   Hopwood  a  contested  matter  of  fact,  if  he  asserts  that 

V.  Earl  of  Derbv,  1  K.  &  .1.  255,  262;  Daven-  right  at  the  proper  stage  of  the  cause."     In 

port  V.  Goldberg,  2  H.  &  M.  282;   Black  v.  this  latter  case,  however,  the  motion  for  issues 

Lamb,  1  Beaslev,  113;  Trenton  Banking  Co.  was  made  bv  the  defendant.     See  Clark  v. 

V.    Woodruff,    l' Green  Ch.  117;    Tappan  v.  Society,  45  N.  H.   331,338;  Dodge  v.   Gris- 

Kvans,  11  N.  H.  .3-34  ;  Dale   v.  Roosevelt,  6  wold,  "12  N.  H.  .575. 

John.  Ch.  257;  Crittenden  v.  Field,  8  Gray,  In  Texas,  either  party  has  a  right  to  trial 
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appeal ;  ^  and,  therefore,  if  the  Court  refused  an  issue,  and  the 
*1077  Court  of  Appeal  thoug^lit  that  the  contrary  decision  would  *  have 

been  a  sovuider  exercise  of  discretion,  it  would  rectif)'  the  order 
of  the  Court  below  accordingly  ;  ^  and  so,  where  the  House  of  Lords 
thought  that  the  Court  below  had  directed  issues  improperl}-,  it  reversed 
the  order  directing  the  issues,  and  remitted  the  cause,  with  directions 
to  the  Judge  to  decide  upon  the  matter  himself.^ 


of  issues  of  fact  in  Equity  suits.  Faulk  v. 
Faulk,  23  Texas,  653;  see  Appx.  5  R.  I.  596. 
Ill  Ward  V.  Hill,  4  Gray,  5U3,  the  Supreme 
Court  of  Massachusetts  held  that  the  order- 
iiii^  of  an  issue  to  a  jury  in  an  Equity  suit, 
upon  the  application  of  the  plaintiff,  is  with- 
in the  discretion  of  the  presiding  Judge,  and 
not  open  to  exception.  So  in  Crittenden  v. 
J'ield,  8  Gray,  626.  In  Franklin  r.  Green,  2 
Allen,  522,  recently  decided  in  Massachusetts, 
an  issue  had  been  framed  by  the  Court  for  a 
jury  to  determine,  whether  a  certain  note  in- 
volved in  the  general  controversy  had  been 
obtained  from  the  plaintiff  by  the  fraud  and 
misrepresentation  of  the  defendant.  Upon 
trial  of  the  issue,  the  jury  found  that  the  note 
had  been  so  obtained.  The  defendant  con-- 
tended  that  the  plaintiff  was  entitled  to  no 
relief,  because  the  whole  evidence  produced 
at  the  hearing  in  the  suit  afterwards  had 
showed,  notwithstanding  the  verdict,  that  no 
fraud  had  been  practised  by  which  he  had 
suffered  any  injury  or  damage.  '•  But  in 
this  Commonwealth,''  Chapman  J.  said,  "the 
right  of  trial  by  jury  is  secured  by  the  Con- 
stitution. In  suits  in  Equity  the  issues  do  not 
grow  out  of  the  pleadings,as  in  suits  at  Law, 
but  are  framed  by  the  Court;  yet  in  framing 
the  issues  the  Court  will  have  regard  to  the 
constitutional  provision,  and  will  allow  the 
parti,  s  to  submit  to  the  jury  all  such  material 
facts  as  are  proper  to  be  decided  by  them; 
and  when  a  verdict  is  rendered,  and  not 
set  aside  for -good  cause  shown,  it  will  be  re- 
garded as  settling  the  facts  in  issue  con- 
clusively."  [See  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  102  Mass.  45;  Shaw  v. 
Norfolk  R.  Co..  16  Gray,  409.] 

In  North  Carolina,  it  has  been  held,  that 
issues  of  fact  must  be  decided  by  a  jury  in 
Equity  as  well  as  at  Law,  and  it  must  appear 
on  the  face  of  the  decree  that  they  were  so 
decided.  Ta\lor  ».  Person,  1  Hawks,  298.  In 
Georgia,  Kquity  cases  are  decided  by  a  jury. 
Brown  V.  IJurke,  22  Geo.  574:  Mounce  v. 
Bvans,  11  Geo.  ISO;  McDongald  r.  Dough- 
erty, 1 1  Geo.  570. 

Whether  the  fact  proposed  to  be  tried  bv 
the  jurj-  is  material  or  not  is  a  question  for 
the  Court.  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  369.  The  issue  is  to  be  made 
up  inider  the  direction  of  the  Court.  Charles 
River  Bridge  v.  Warren  Bridge,  7  Pick.  379; 
Marston  v.  Brackett,  9  N.  H.  349 ;  post,  1110, 
1111,  notes.  In  some  other  States,  it  is  held, 
(bat  the  Chancellor  may  decide  all  questions 
of  fact  for  himself.  Lee  v.  Beatty,  8  Dana,  207 ; 
Her  V.  Koath,  3  How  (Miss.)  2*16;  Munson  v. 
Reed,  1  Clarke,  580;  Nice  i:  Purcell,  1  Hen. 
&  M.  273;  Forushill  v.  Murrav,  1  Bland,  485; 


Smith  V.  Croom,  7  Florida,  180;  Miller  v. 
Wack,  Saxton,  204;  Beekman  v.  Saratoga  & 
Sche.  R.  R.  Co.,  3  Paige,  45;  Scudder  v. 
Trenton,  Delaware  Falls  Co.,  1  Saxton,  694; 
U.  States  V.  Samperyac,  1  Hemph.  118.  But 
when  any  question  of  fact  arises,  which  the 
(Chancellor  considers  doubtful,  he  should  re- 
fer it  to  a  jury.  Still  the  verdict  is  to  satisfy 
the  conscience  of  the  Chancellor,  and  if  he 
is  not  sati.stied  he  mav  disregard  it.  [Dunphy 
V.  Kleinsmith.  11  Wall.  610;  Orgain  v.  Ram- 
sev,  3  Humph.  580;  James  v.  Brooks,  6 
Heisk.  154;  Burt  v.  Rvnex,  48  Mo.  309; 
Milk  V.  Moore,  -39  111.  588;]  Lee  f .  Beatty, 
Her  V.  Roath,  vbi  supra  ;  see  also  Munson  v. 
Reed,  supra ,'  Garwood  v.  Eldridge,  1  Green 
Ch.  290;  Apthorp  v.  Comstock,  2'Paige,  488; 
Marshall  v.  Thompson,  2  Munf.  412;  Bul- 
lock V.  Gordon,  4  Munf.  450;  Gait  v.  Carter, 
6  Munf.  245;  Mulock  v.  Mulock,  1  Edw.  Ch. 
14;  O'Conner  v.  Cooke,  8  Sumner's  Ves.  536, 
Perkins's  notes  and  cases  cited  ;  U.  States  v 
Samperyac,  1  Hemph.  118;  Fisleri'.  Porch,  2 
Stockt.  "243;  Hall  v.  Layton,  10  Texas,  55. 
The  Chancellor  is  not  bound  under  the 
."statutes  of  Delaware,  to  direct  an  issne  to  be 
tried  at  Law,  unless  the  points  in  controversy 
involve  the  merits  of  the  cause.  Waters  v. 
Comly,  3  Harring.  117.  For  cases  in  which 
issues  have  been  directed,  see  Seton,  983  et 
seq. 

1  So  held  in  Townsend  v.  Graves,  3  Paige, 
457;  Belknap  v.  Trimble,  3  Paige,  601 :  Gard- 
ner V.  Gardner,  22  Wend.  526;  Drayton  v. 
Logan,  Harp.  Eq.  57.  [So,  in  New  Jersey. 
NeVark,  &c.  R.  Co.  i-.  Newark,  8  C.  E.  Green, 
515.]  It  is  otherwise  in  Pennsylvania. 
Scheetz's  Ap.  35  Penn.  (State)  88.  In  Mas- 
sachusetts, it  has  been  decided  that  the  order- 
ing of  an  issne  to  a  jury,  upon  the  application 
of  the  plaintiff,  is  within  the  discretion 
of  the  presiding  Judge,  and  not  open  to  ex- 
ception Ward  c.  Hill,  4  Gray,  593:  Critten- 
den V.  Field,  8  Gray,  626.  [But  it  is  open  t(> 
appeal  and  revision  bv  a  full  Court.  Brooks 
V.  Tarbell,  103  Mass.  496]  In  Ray  v. 
Doughty,  4  Blackf.  U6,  it  was  held,  that  a 
Court  of  Chancery  may  take  the  opinion  of  a 
jury  as  to  any  of  the  facts  in  controversy  be- 
tween the  I'arties,  whenever  it  thinks  proper 
to  do  so.  See  Lapreese  f.  Fall?,  7  Ind.  692; 
Black  «;  Shreve,  2  Beaslev  (N.  J.),  455;  Mc- 
Gowan  V.  Jones,  R.  M.  Charlt.  184. 

1  See  Hampson  v.  Hampson,  3  V.  & 
B.  41. 

2  Nicol  V.  Vanghan,  2  Dow  &  C.  420; 
5  Bligli  N.  S.  505;  see  also  S.  C.  nom.  Earl 
of  Winchilsea  v.  Garetty,  1  M.  &  K.  253; 
jxist,  1078.  [The  Court  of  Appeal  will  not 
only  reverse  the  order  directing  an  issue, 
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The  Court  refused  an  issue,  where,  though  the  facts  were  contro- 
verted, it  saw  clear!}'  that,  even  if  found  to  be  as  the  party  asking  for 
the  issue  alleged  them  to  be,  the  party  would  not  in  Law  be  entitled  to 
relief.^  Where,  also,  it  was  obvious  that  the  finding  of  a  jury  could  be 
in  no  other  waj'  but  one,  an  issue  was  refused.*  Upon  the  same  prin 
ciple,  although  there  was  evidence  of  a  continued  adulterous  intercourse 
between  a  married  woman  and  her  paramour,  the  Court  refused  to  grant 
an  issue  to  try  the  legitimac}'  of  her  child :  because  there  was  also  evi- 
dence of  such  access  between  the  husband  and  his  wife  as  was  consis- 
tent with  the  presumption  of  the  child's  legitimacy.^ 

Although  the  Court  has  jurisdiction,  without  directing  anj'  trial  of 
issues  at  Law,  to  declare  an  instrument  forged,  and  to  order  it  to  be  de- 
livered up,"  3-et  where  both,  the  defendant  and  a  witness  had  sworn  to 
the  due  execution  of  the  instrument  alleged  to  be  forged,  the  Court 
directed  an  issue  to  try  whether  the  deed  in  question  was  the  deed  of 
the  part}'  by  whom  it  purported  to  be  executed.'^ 

It  was  generally  in  those  cases  onl}-  where  there  was  contradictor}' 
evidence  that  the  Court  granted  an  issue  to  tr}'  a  controverted  fact ;  a 
mere  suggestion  upon  the  record,  unsupported  b}'  evidence,  in  opposi- 
tion to  evidence  on  the  other  side,  was  not  sufficient.  Thus,  where 
issues  had  been  directed  to  try  the  validity  of  a  bond,  merely  upon  the 
surmise  and  suggestion  of  a  party  :  the  bond  being  unobjectionable  on 
the  face  of  it,  and  all  the  evidence,  as  to  the  circumstances  under  which 
it  was  obtained,  was  before  the  Court  upon  the  report  of  a  Master,  the 
House  of  Lords  reversed  the  order  directing  the  issues,  and  remitted 
the  cause  to  the  Master  of  the  Rolls,  with  directions  to  him  to  decide 
upon  the  matter  himself.^ 

*It  must  not,  however,  be  understood  that,  unless  there  was  *1078 
contradictory  evidence,  the  Court  was  precluded  from  sending  a 
matter  to  be  investigated  before  a  jury  ;  for  where  the  evidence  was  all 
on  one  side,  but  not  sufficient  to  satisfy  the  conscience  of  the  Court 

but  will,  in  a  proper  case,  render  a  final  de-  Hildreth    v.   Skillenger,   2    Stockt.   (N.  J.) 

cree  on   the  merits.     Newark,  &c.  R.  Co.  p.  196;    Goodenough  v.   Powell,   2   Russ.  219, 

Mavor  of  Newark,  8  C.  E.  (ireen,  515;  Gass  229. 

V.  Mason,  4  Siieed,  508;    Jarrett  v.  Jarrett,  »  Bury  v.   Phillpot,  2  M.  &  K.  349,  352; 

11  W.  Va.  584.     And  see  Williams  r.  Guest,  and  see  ante,  p.  851. 

L.  R.  10  Oil.  App.  467,  where,  although  it  «  Peake  v.  Highfield,  1  Russ.  559,  563; 

was  held  that  the  appeal  would  lie,  the  Court  and  see  Masters  v.  Branan,  1  Russ.  560,  n. ; 

refused   to  interfere.]     The  order  directing  Seeconibe  v.  Fitzgerald,  ib.  561,  n. ;  White  v. 

an  issue  may  be  sel  aside  at  a  term  of  the  Hussy,  Prec.  in  Ch.  14;   but  see  Bridget. 

Court  subsequent   to   that   in  which  it  was  Eddows,  cited  2  Ves.  S.  446,  448. 

made,  such  order  being  merely  interlocutory.  "^  Peake  v.   Ilightield,  1  Russ.  559.     An 

Dabbs  V.  Dabbs,  27  Ala.  646."  ,  So  the  Court  issue  was  directed  to  try  a  question  of  forg- 

may  proceed  to  a  final  decree  without  setting  ing  a  deed,  on  a  bill  issued  for  the  ])urpose  of 

asi(l(!  the  order  for  trying  the  issue.     Field  settling  the  title  to  a  large  tract  of  land,  and 

V.  Holland,  6  Cranch,'8.     So  where  an  issue  to  prevent  a  multiplicity  of  suits.     Apthorp 

framed  and  tried  does  not  embrace  the  ob-  v.  Comstock,  2  Paige,  482. 

jects  contemplated,  the  Court  will  direct  a  ■  ^  Nichol  v.  Vaughan,  2  Dow  &  C.  420;  5 

new  and  i)roper  issue.     Bra.xton  v.  Willing,  Bligh  N.  S.  505;  see  also  S.  (;.  mmi.  Earl  of 

4  Call,  288.  Winchilsea  v.  Garettv,  1  M.  &  K.  253;  Har- 

3  Blackburn   v.  Jepson,    3   Swanst.  132;  rod   v.   Harrod,   1  K".  &  J.  4;   18  Jur.  853; 

Bernev  v.  Harvey,  17  Ves.  11!),  127.  Hoitt  v.  Burleigh,  18  N.  H.  390. 

*  l^oss  V.  Aglionby,  4  Russ.  489,  494.  498  ; 
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that  the  fact  was  as  it  was  represented  to  be,  the  Court  was  in  the  habit 
of  directing  an  issue  to  try  the  fact,  although  the  evidence  in  support 
of  it  was  not  opposed  b}-  any  adverse  claim  on  the  other  side.  Thus, 
where  the  defendants  had  not  disputed  the  plaintiff's  title,  but  had  put 
him  to  the  proof  of  it  by  their  answer,  and  the  plaintiff  had  gone  into 
long  evidence  in  support  of  his  title,  which  the  Master  of  the  Rolls 
did  not  deem  satisfactor}^,  issues  were  directed  to  try  it.^  It  sometimes 
happened,  that  where,  upon  the  hearing  of  a  cause,  a  matter  not  in 
issue,  which  appeared  to  the  Court  material  to  the  question,  started  up, 
the  Court  directed  an  issue  to  try  it ;  "^  but  the  Court  would  not  permit 
a  party  to  take  an  issue,  upon  a  point  in  question,  in  a  different  form 
from  that  which  he  had  stated  in  his  pleadings.®  Thus,  the  Court  re- 
fused to  permit  defendants  to  have  an  issue  to  prove  matters  which 
were  not  stated  in  their  answers,  but  which  appeared  hy  the  answer  of 
the  plaintiffs  to  their  cross-bill.^  So,  where  the  plaintiff,  in  a  bill  for 
specific  performance,  failed  in  proving  the  terms  of  the  agreement  he 
relied  upon,  the  Court  would  not  assist  him  by  directing  an  issue  to  as-' 
certain  the  terms  ;  ^  and  a  party  was  held  not  entitled  to  an  issue,  or  an 
inquirj',  to  establish  a  case  relied  upon  b}'  his  pleading,  but  omitted  in 
proof.® 

An  issue  may  be  directed  to  ascertain  the  facts  upon  any  question  in 
the  suit ;  thus,  it  seems  an  issue  may  be  directed  upon  a  motion  to  com- 
mit a  party  for  the  breach  of  an  injunction,  where  the  fact  of  the  breach 
is  strongly  controverted  ;  "^  and  an  issue  has  been  directed  upon  an  appli- 
cation for  an  injunction ;  *  and  upon  a  motion  for  a  receiver ;  ^  and 
during  proceedings  at  Chambers. ■"* 

An  order  for  the  trial  of  a  question  of  fact  before  the  Court  itself,  or  a 

Court  of  Common  Law,  will  not,  in  general,  except  by  consent,  be  made 

before  the  question  as  to  which  an  issue  is  sought  comes  before 

*1079  the  Court  for  adjudication.^^   Where,  however,  it  was  *clear  that 

1  Moons  V.  De  Bernales,  1  Riiss.  301;  see  "^  See  Agar  v.  Regent's  Canal  Company, 
also  Biirkett  v.  Randall,  3  Mer.  406.  G.  Coop.  77,  79. 

2  Balch  V.  Tucker,  2  Ch.  Ca.  40.  8  De  Tastet  v.  Bordenave,  Jac.  516;  and 

3  Nor  will  a  defendant  be  allowed  to  add  see  post,  p.  1081. 

a  totally  new  issue  of  fact,  not  in  any  way  ^  Gardiner  v.  Rowe,  4  Mad.  236. 

suggested  bj^  Ids  answer,  to  the  issues  which  i"  Irvine  v.  Sullivan  (1865,  I.,  No.  87),  31 

have  been  alreadv  directed  for  trial.    Morgan  May,  1869,  Leg.  Lib.  A.  1331,  V.  C.  J. 
V.  Fuller,  L.  R.  2  Eq.  296.  il  Bradley  v.  Bevington,  4  Drew.  511 ;  5 

*  Warden  and  J\finor  Canons  of  St.  Paul's  Jur.  N.   S.  562;    George   v.   Whitmore,    26 

V.  Kettle,  2  V.  &  B.  1,  16 ;  and  see  Bennett  Beav.  557 ;  Morrison  v.  Barrow,  1  De  G.,  F. 

V.  Neale,  Wightw.  324;  Price  v.  Berrinicton,  &  J.  633,  639;  Davenport  v.  Goldberg,  2  H. 

3  M'N.  &  G.  486,  498;   15  Jur.  999,  1002;  &  M.  282:  Hamp  v.  Hamp,  35   Heav.   18J; 

Savage  v.  Carroll,  1  B.  &  B.  548;  2  B.  &  B.  Jenkins  v.  Bushby,  16  W.  R.  189,  V.  C.  M. ; 

451.     But  a  supplemental  bill  opens  the  case  Henderson  v.  Runcorn  Soap  and  Alkali  Com- 

to  a  further  answer  and  to  further  evidence.  pany,  W.  N.  (1808),  250,  V.  C.  G.;  Roskell 

And  in  such  a  case  a  motion  for  issues,  to  be  v.  Whitworth,  L.  R.  5  Ch.  Ap.  459,  L.  J.  G. ; 

tried  by  a  jur}-,  is  in  order  after  the  coming  see  also  FuUagar  v.  Clark,  18  Ves.  481 ;  Ridg- 

in  of  the  answer  to  the  supplemental   bill.  way  v.  Roberts,  4  Hare,  106,  119.    [An  order 

Hoitt  V.  Burleigh,  18  N.  H.  389 ;  see  Morgan  for  issues  will  not  be  made  until  all  the  proof 

V.  Fuller,  L.  R.  2  Eq.  21)0.  is  taken  and  publication  passed.     Goodvear 

5  Savage  v.  Carroll,  2  B.  &  B.  451.  v.  Providence  Rubber  Co.,  2  Cliff.  351.    "And 

6  Ibid.  1  B.  &  B.  548;  Price  v.  Berring-  the  right  mav  be  waived  bv  going  before  the 
ton,  3  M'N.  &  G.  486,  498;  15  Jur.  999,  Master.  Hauser  v.  Roth, "37  lud.  89.]  For 
1002.  cases  where,  under  former  practice,  au  issue 
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there  were  questions  which  could  not  properly-  be  tried  by  the  Court, 
issues  to  be  tried  in  a  Court  of  Common  Law  were  directed,  upon 
an  interlocutory  application ;  ^  and  it  seems,  that  an  order  for  the  trial 
of  a  question  devisavit  vel  non  will  be  made  on  an  interlocutory  applica- 
tion by  an  heir-at-law ;  ^  and  that  where  the  equitable  title  depends  on 
the  legal  title,  and  the  latter  is  disputed,  the  Court  may  on  a 
motion  for  an  injunction  direct  a  trial  *  of  the  question  of  the  *1080 
legal  title  ;  ^  and  that,  although  it  is  competent  for  the  Court,  at 
any  stage  of  the  cause,  to  direct  a  trial,  yet  that  as  a  general  rule  an 
application  for  a  trial  ought  to  be  made,  in  the  com-se  of  the  discussion 


was  directed  on  an  interlocutory  application, 
see  Baron  v.  Jones,  4  M.  &  C.  i'4'4;  3  Jur. 
994;  Ansdell  v.  Ansdell,  4  M.  &  C.  449; 
Townlev  v.  Deare,  3  Beav.  213 ;  Middletou 
V.  Sherbunie,  4  Y.  &  C.  Ex.  358,  377,  393; 
Lewis  V.  Thomas,  3  Hare,  26,  29 ;  Bonser  v. 
Bradshaw,  4  Jur.  X.  S.  1011;  6  W.  R.  427, 
V.  C.  S. ;  and  see  Kent  v.  Burgess,  11  Sim. 
361,  377;  5  Jur.  166;  Lancashire  f.  Lanca- 
shire, 9  Beav.  259;  see  New  Orleans  G.  L.  & 
B.  Co.  V.  Dudley,  8  Paige,  452;  Eames  v. 
Eanies,  16  Pick.  141,  cited  post.  1110,  note; 
Wateruian  v.  Dutton,  5  Wis.  413;  Marston 
«.  Brackett,  9  N.  H.  349.  A  motion  for 
an  issue  is  premature,  if  made  before  the 
pleadings  are  closed.  The  Court  should  see 
what  facts  are  controverted,  and  the  plaintiff 
should  have  the  benefit  of  the  discovery  the 
defendant  mar  make  in  his  answer.  Tibbetts 
V.  Perkins,  20'N.  H.  275.  The  right  to  issues 
is  not  to  be  asserted  by  plea,  as  that  might 
interfere  with  the  plaintiffs  right  to  require 
an  answer,  which  is  also  a  legal  right.  Hoitt 
r.  Burleigh,  18  N.  H.  390;  see  Johnson  v. 
Hainesworth,  6  Ala.  443;  Eames  v.  Eames, 
16  Pick.  141,  cited  post,  1110,  note ;  Waterman 
V.  Dutton,  5  Wis.  413.  In  Tennessee,  issues  of 
fact  may  be  framed  by  agreement  of  parties, 
or  by  tlie  Court  on  the  application  of  either 
party,  before  the  cause  is  opened,  or  heard  at 
all.     Lancaster  v.  Ward,  1  Overton,  430. 

In  Charles  River  Bridge  v.  Warren  Bridge, 
7  Pick.  309,  370,  Parker  C.  J.  said:  "But  it 
is  objected  that  according  to  the  course  of 
proceedings  this  motion  is  premature,  be- 
cause an  issue  can  be  directed  only  on  a 
hearing,  for  it  cannot  be  determined  of  what 
facts  the  issues  shall  consist,  imtil  after  a 
hearing  shall  have  taken  place,  and  the  evi- 
dence IS  looked  at,  which  is  adduced  in  sup- 
port of  the  facts.  If  it  were  true  that  issues 
to  the  country  should  be  ordered  only  when 
the  Court  on  inspecting  the  evidence,  found 
a  difficulty  in  deciding  the  fact,  this  position 
would  be"  maintained ;  but  certainly  a  full 
hearing  is  not  necessary  in  order  to  come  to 
the  result,  for  if  by  inspecting  the  bill  and 
answer  it  should  be  perceived  that  there  are 
important  facts  asserted  and  denied,  we  do 
not  see  why  issues  mav  not  be  directed  as 
noon  as  the  Court  shall  determine,  in  their 
discretion,  that  those  facts  shall  be  so  ascer- 
tained;   and  certainly   much   time   may   be 


saved  bv  this  course  -of  proceeding."     See 
post,  iiio. 

Under  the  New  York  Code,  by  the  rules 
of  Court,  if  either  party  desires  a  trial  by 
jury  in  a  suit  which  would  formerly  have 
been  a  suit  in  Chancery,  he  must  give  notice 
of  a  motion  therefor,  within  ten  days  after 
issue  joined.  Where  a  cause  is  called,  if  it 
appears  that  the  trial  will  require  the  exam- 
iuation  of  a  long  accoimt,  the  Court  may 
order  a  reference ;  or  if  there  are  questions 
which  ought  to  be  determined  before  the 
account  is  taken,  the  Court  may  try  and  de- 
termine those  questions  and  direct  a  refer- 
ence to  take  and  state  the  account ;  and  so, 
also,  where  the  cause  is  called  for  trial,  if 
difficult  questions  of  fact  are  involved,  de- 
pending probably  upon  contiicting  testi- 
mony, the  Court"  has  power  to  order  those 
questions  to  be  tried  by  a  jury.  O'Brien  v. 
Bowes,  4  Bosw.  (N.  Y.)  657.  "But  where  the 
cause  is  actually  tried  by  the  Judge,  without 
a  jury,  each  party  giving  all  the  testimony 
he  desires,  and  the  cause  is  tinally  submitted 
for  determination,  it  is  too  late  to  order  a 
trial  by  jury.     Ibid. 

[Under  "a  statute  which  gives  to  either 
party  a  right  to  trial  by  jury  in  a  Chancery 
case^  the  party  making  "the  application  must 
submit  a  proper  issue,  or  the  Chancellor  may 
disregard  the  verdict.  Gass  v.  Mason,  4 
Sneed,  508.  And  an  order  for  trial  by  jury 
may  be  refused,  if  the  Court  deem  the  issue 
offered  irrelevant  and  immaterial.  William- 
son V.  Montgomery,  40  Mo.  373.  Referring 
questions  of  fact  to  a  jurv  is  discretionarv. 
Blakev  v.  Johnson,  13  Bus"h,  197.] 
*i  Tatton  V.  London  &  Lancashire  Fire 
Insurance  Company,  W.  N.  (1868),  50,  V. 
C.  W. 

2  Middleton  v.  Sherburne,  5  Y.  &  C.  Ex. 
358,  377,  393 ;  Hopwood  v.  Earl  of  Derby,  1 
K.  &  J.  255 ;  Bonser  v.  Bradshaw,  4  Jur.  N. 
S.  1011 ;  0  W.  R.  427,  V.  C.  S.,  and  the  cases 
there  cited.  In  Massachusetts,  the  order 
directing  an  issue  for  the  trial  of  a  question 
of  fact  DV  a  jury,  is  regarded  as  interlocu- 
torv.  Eames  v.  kames,  16  Pick.  141;  Ward 
V.  l"lill,  4  Gray,  595.  So  in  Alabama.  Dabbs 
V.  Dabbs,  27  Ala.  646. 

1  Eaden  v.  Firth,  1  H.  &  M.  573;  Bovill 
V.  Hitchcock,  L.  R.  3  Ch.  Ap.  417,  L.  J.  Lord 
Cairns;  and  see  Davenport  v.  Phillips,  5  N. 
R.  485,  V.  C.  W. 
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upon  the  application  for  the  injunction,  or  in  the  course  of  the  discus- 
sion upon  an  application  to  dissolve  the  injunction.^ 

Where  the  question  is  directed  to  be  tried  before  the  Court  of  Chan- 
cer}' ,  it  is,  except  in  the  case  of  a  disinherited  heir,  who  has,  on  the 
trial  of  the  question  devisavit  vel  non,  a  right  to  a  jury,^  discretionary  in 
tlie  Court  whether  a  jury  shall  be  summoned  or  not ;  *  if  the  Court 
thniks  it  best  that  a  question  should  be  tried  before  a  jury,  a  jury  can 
be  had ;  but  if,  in  the  opinion  of  the  Court,  a  trial  without  a  jury,  is 
preferable,  neither  party  can  claim  a  jury  as  a  matter  of  right.^  Where 
the  bill  seeks  an  injunction  in  aid  of  a  legal  right  the  application  for' a 
jury  shall  be  made  in  tlie  course  of  the  discussion  upon  an  application 
for  the  injunction,  or  in  the  course  of  the  discussion  upon  an  applica- 
tion to  dissolve  the  injunction,  or  sometimes  at  the  hearing ;  and  if  the 
defendant  applies  at  any  other  time,  especially  after  the  disclosure  of 
the  evidence,  the  Court  will  require  very  strong  proof  that  the  case  is 
one  which  the  Court  itself  cannot  try.®  When  the  Lord  Chancellor  has 
directed  a  trial  by  jury,  before  a  Vice-Chancellor,  it  is  ultra  vires  for  the 
Vice-Chancellor  to  substitute,  even  by  consent,  a  trial  before  himself 
without  a  jury.' 

Formerly  the  Court  of  Chancery  had,  in  no  case,  power  to  award 
damages  ;  but  now,  whenever  it  has  jurisdiction  to  entertain  an  appli- 
cation for  an  injunction  against  a  breach  of  any  covenant,  contract,  or 
agreement,  or  against  the  commission  or  continuance  of  any  wrongful 
act,  or  for  the  specific  performance  of  any  covenant,  contract,  or  agree- 
ment, the  Court  may,  if  it  think  fit,  award  damages  to  the  party  injured, 
either  in  addition  to,  or  in  substitution  for,  such  injunction  or  specific 
performance  ;  and  such  damages  may  be  assessed  in  such  manner  as 

the  Court  shall  direct.^ 
*1081       *  These  provisions  do  not,  however,  extend  the  jurisdiction  of 

2  Roskell  V.  Whitworth,  L.  R.  5  Ch.  Ap.  Schotsmans  v.  Lancashire  and  Yorkshire 
459,  464,  L.  J.  G.  Railway  Co.,  L.  R.  1  Eq.  349 ;  12  Jur.  N.  S. 

3  Shedden  v.  Patrick,  L.  R.  1  H.  L.  Sc.  &  42,  U.  R. :  Thomlinson  v.  Dixon,  14  W.  R. 
D.  470.  528,  M.  R. ;  JlcRae  v.  London,  Hrigliton,  & 

*  Bovill  V.  Hitchcock,  L.  R.  3  Ch.  Ap.  South    Coast    Railway    Company,    W.    N. 

417,  L.  J.  Lord  Cairns.  (1868),  25,  V.  C  S. ;  Betts  v.  Neilson,  L.  R. 

6  Per  Lord  Cairns  L.  J.,  Bovill  v.  Hitch-  3  Ch.  Ap.  429,  L.  C. ;  Corporation  of  London 

cock,  L.  R.  3  Ch.  Ap.  419;  Peters  v.  Rule,  5  v.  Southgate,  W.  N.  (1868),  297;  17  W.  R. 

Jur.  N.  S.  61 ;  7  W.  R.  171,  V.  C.  W  ;  Eaden  197,  V.  C.  M. ;  Acraman  v.  Price,   18  W.  R. 

V.  Firth,  1  H.  &  M.  573  ;  and  see  Kreeman  v.  540,  V.  C.  J.    For  cases  where  damages  were 

Tottenham  and   Hampstead   Railway  Com-  awarded,  instead  of  specific  performance,  see 

pany,  11  Jur.  N.  S.  254,  L.  JJ. ;  13  W.  R.  Kay  v  Johnson,  2  H.  &  M.  118,  124;  Barlow 

1004;  Davenport  v.  Goldberg,  2  H.  &  M.282.  v.  Scott,  24  N.  Y.  40;  Pingree  v.  Cotlin,  12 

For  the  practice  as  to  trials  of  questions  of  Gray,  305;  I'eabody  v.  Tarbell,  2  Cash.  226; 

fact,  see  jxjst,  §§  2,  3.      For  circumstances  Andrews  v.  Brown,  3  Cush.  130,  136;  Betta 

under  which  a  cause,    ordered   to   be  tried  v.  Neilson,  L.  R.  3  Ch.  Ap.  431,  440;  and 

without  a  jury,  was  subsequently  ordered  to  see  Carne  v.  Brancher,  17  W.  R.  342,  M.  R.; 

be  tried  w'ith'a  jury;  see  Tangye  r.  Stott,  14  i6.  837,   L.  JJ.;    and  instead  of  mandatory 

W.  R.  128,  V.  C.  W.                  '  injunction;   Pentnev  v.  Lynn  Paving  Com- 

6  Koskell  V.  AVhitwCrth,  L.  R.  5  Ch.  Ap.  m'rs,  13  W.  R.  983,  V.  C  K. ;  Senior  v. 
459,  L.  J.  G.  Pawson,  1  W.  R.  364,  V.  C.  W. ;  L.  R.  3  Eq. 

7  Fernie  i-.  Young.  L.  R.  1  H.  L.  63;  12  330;  Isenberg  y.  The  East  India  House  Estate 
Jur.  N.  S.  437,  440.  Company,  3  De  G.,  J.  &  S.  263;  10  Jur.  N. 

8  21  &  22  Vic.  c.  27,  §  2;  see  Soanies  v.  S.  221;  McRae  v.  London,  Brighton,  &  South 
Edge,  Johns.  669;  Hindlev  v.  Emery,  L.  R.  Coast  Railway  Co.,  W.  N.  (1868).  25,  V.  C. 
1  Eq.   52;    11  Jur.  N.   S".  874,  V.'C.  W. ;  S. ;  Viscountess  Gort  y.  Plark,  W.  N.  (1868), 
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the  Court ;  and  damages  will  not,  therefore,  be  given  in  cases  where, 
previousl}'  to  the  Act,  the  Court  would  not  have  ordered  an  in- 
junction, or  decreed  specific  performance.^  Where  the  Court  is  of 
opinion  that  the  plaintiff  should  have  proceeded  at  Law,  no  assessment 


93;  16  W.  R.  569,  L.  JJ.;  Lockwood  v.  Lon- 
don &  North  Western  Railway  Co.,  W.  N. 
(1868),  2U,  V.  C.  G.;  Eastwood  v.  Lever,  33 
L.  J.  Ch.  355,  L.  J.J.;  Bowes  v.  Law,  L.  R.  9 
Eq.  636,  V.  C.  J  For  form  of  order  for  inquiry 
as  to  damages  in  case  of  ancient  lights,  see 
Senior  v.  Pawson,  L.  R.  3  Eci.  330,  V.  C.  W. 
As  to  assessment  of  damages  in  Patent  cases, 
see  Penn  v.  Bibbv,  L.  R.  3  Eq.  308,  V.  C.  W. ; 
Penn  v.  Jack,  L.'R.  5  Eq.  81,  V.  C.  W. ;  Betts 
V.  Neilson,  L.  R.  3  Ch.  Ap.  429,  L.  C. 

[The  burden  of  proof  is  on  the  party  claim- 
ing to  have  sustained  damage  to  show  both 
the  fact  of  damage  and  its  amount.  Dwight 
i\  Northern,  &c.  R.  Co.,  54  Barb.  271;  Hy- 
man  v.  Devereux,  65  N.  C.  588;  Ranningi'. 
Reeves,  2  Tenn.  Ch.  264.  The  award  of 
damages  is  limited  to  the  amount  specilied  in 
the  undertaking.  Roberts  v.  Wliite,  73  N. 
Y.  375;  Hovey  r.  Rubber-Tip  Pencil  Co.,  50 
N.  Y.  335.  Though,  it  seems,  interest  may 
be  allowed  on  the  penally  of  the  bond,  when 
the  judgment  enjoined  and  interest  exceed  tlie 
penalty.  ALirshall  v.  Mintor,  43  Miss.  666. 
In  Illinois,  all  proper  expenses  incurred  should 
be  allowed,  including  attorney's  fees.  Darst 
V.  Gale,  83  111.  1.36;  Collins" v.  Sinclair,  51 
111.  328;  Silsbee  v.  Lucas,  53111.479;  Wilson 
V.  Haecker,  85  III  349;  and  see  Alexander  v. 
Colcord,  85  111.  323.  Counsel  fees  are  not 
allowed  as  damages.  Oelrichs  v.  Spain,  15 
Wall.  211;  Baggett  v.  Beard,  43  Miss.  120. 
So  in  Tennessee  in  an  unreported  case.  Nor 
for  resisting  an  application  for  an  order  of 
injunction.  Kittle  v.  De  Laniater,  7  Neb.  70. 
Nor  the  expenses  of  trustees  in  attending  the 
hearing  of  a  motion  to  dissolve  an  injunction. 
Tamarra  v.  Southern  Illinois  University,  54 
111.  334.  But  attorney's  fees  incurred  in  dis- 
solving the  injunction  are  recoverable  in  other 
States.  Beesoii  v.  Beeson,  59  Ind.  97;  Wal- 
lace V.  York,  45  Iowa,  81 ;  Hefner  v.  Hesse, 
29  La.  Ann.  149;  Buford  v.  Keokuk,  &c. 
Packet  Co.,  3  Mo.  App.  159.  And  see,  when 
suggestions  in  writing  are  required  inasses.s- 
ment  of  damages;  Forth  v.  Xenia,  54  111. 
210.  In  New  York,  counsel  fees  are  not 
allowed  as  damages  i>n  the  dissolution  of  an 
injunction,  except  such  as  are  incurred  in  pro- 
curing the  dissolution.  Ilovev  v.  Rubber- 
Tip  Pencil  Co.,  50  N.  Y.  335.  And  these  will  be 
allowed  if  the  motion  has  been  made,  though 
continued  by  the  Court  until  the  hearing  on 
the  merits.  Andrews  v.  (ilcnville  Woollen 
Co..  50  N.  Y.  282.  Where  the  erection  of  a 
business  house  was  delayed  by  injunction,  it 
was  held  that  damages  wi^re  allowable  for : 
1.  Loss  in  rent  of  the  building;  2.  Increased 
cost  of  the  labor  and  materials;  3.  Coimsel 
fees  on  motion  to  dissolve  the  injunction,  and 
on  the  appeal  from  the  order  of  dissolution. 
Roberts  v.  White,  73  N.  Y.  375- 

In  New  Jersey,  damages  seem  to  be  allow- 
able only  in  cases  where  the  coniplainant  ob- 


tained the  injunction  by  a  wrongful  statement 
of  the  facts.  Dodd  v.  Flavel,  2  C.  E.  Green, 
255;  Hewitt  v.  Kuhl,  11  C.  E.  Green,  97; 
Green  v.  Philadelphia  Freestone  and  Gr.uiite 
Co.,  11  C.  E.  (ireen,  443.  But  see  Brown  v. 
Easton,  Court  of  Appeals,  March  Term,  1879, 
cited  in  Dickinson's  Ch.  Pr.  33  note.  So  in 
Indiana.  Boden  v.  Dill,  58  Ind.  273.  In  N. 
C.  there  nmst  be  legal  malice  or  want  of  prob- 
able cause.  Burnett  v.  Nicholson,  79  N.  C. 
548. 

See,  as  to  the  damages,  where  the  plaintiff 
has  been  put  into  possession  of  property  as  re- 
ceiver. Davenport  v.  Harbert,  1  Tenn.  Leg. 
Rep.  172.  Where  a  house,  the  removal  of 
which  has  been  restrained,  is  blown  down. 
Patterson  v.  Kingland.  8  Blatchf.  278.  Where, 
under  a  moditication  of  an  injunction,  the 
machinery  of  a  corporation  was  allowed  to  be 
removed  from  the  State.  Moulton  v.  Rich- 
ardson, 49  N.  H.  75.  Where  personal  prop- 
erty has  depreciated.  Meysinberg  v.  Schlei- 
pef,  48  Mo.  426. 

Only  those  who  sign  the  obligation  are 
liable,  and,  consequently,  the  plaintiff,  if  he 
do  not  sign,  can  only  be  held  bound  by 
action.  Patterson  v.  Bloomer,  9  Abb.  Pr.  27. 
And  see,  as  to  the  action  where  there  are 
several  obligees  and  obligors,  Peerce  v. 
Atliey,  4  W.  Va.  22.  A  surety  is  bound  by 
the  allegations  of  the  bill  or  petition.  Green 
7).  Huey,  23  La.  Ann.  704.  And  cannot  go 
behind  the  decree  in  the  case  in  which  the 
bon,d  was  given  to  inquire  into  the  illegality 
of  the  agreement  on  which  the  decree  was 
founded.     Oelrichs  v.  Spain.  15  Wall.  229 

See  also,  as  to  damages.  Holmes  ^•.^\'eaver, 
52  Ala.  516;  Cummings  v.  Burleson,  78  III. 
281;  Ovington  v.  Smith,  78  III.  250;  Taylor 
V.  Brownfield,  41  Iowa.  264;  McKinzie  v. 
Mathews,  59  Mo.  99;  Ranpman  v.  Evansville, 
49  Iiul.  392;  Gault  v.  Goldthwaite,  34  Texas, 
104;  Brown  v.  Jones.  5  Nev.  374;  Johnson  v. 
Walker,  25  .4.rk.  196.     And  see  infni,  1678.] 

1  Rogers  i'.  Challis,  27  Beav.  175;  6  Jur. 
N.  #.334;  Chinnock  v.  Sainsburv,  6  Jur.  N. 
S.  1318;  9  W.  R.  7,  M.  R. ;  Norris  t'.  Jack- 
son, 1  J.  &  H.  319;  Wicks  v.  Hunt,  Johns. 
372;  Howe  v.  Hunt,  31  Beav.  420:  8  Jur.  N. 
S.  834;  John.^on  v.  Wvatt,  2  De  G.,  .1.  &  S. 
18;  9  Jur.  N.  S.  13.33;"Middleton  v.  Magnav, 
2  II.  &  M.  233,  236;  Laurence  i\  Astin,  II 
Jur.  N.  S.  ,576;  13  W.  R.  981,  M.  R.;  Durell 
V.  Pritchard,  L.  K.  1  Ch.Ap.  244;  S.  C.ikou. 
Darrell  v.  Pritchard,  12  Jnr.  N.  S.  16,  L.  JJ. ; 
Franklinski  v.  Ball,  33  Beav.  560:  Lewers  v. 
Earl  of  Shaftesbury,  L.  R.  2  Eq.  270;  12  Jur. 
N.  S.  389,  V.  C.  \V\;  16  L.  T.  N.  S.  13.5,  L. 
(,'.;  Ferguson  v.  Wilson,  L.  K.  2  Ch  A\).  77, 
I>.  JJ.;  Calcraft  t;  Thompson,  35  Beav.  559; 
W.N.  (1867),  8  15W.  R  387,  L.  (J. :  l.eh- 
manii  r.  McArthur,  L.  R.  3  Ch.  Ap  496.  L. 
JJ.;  L.  R.  3  E(|.  746,  V.  C  S. :  Scott  v. 
Ravnu'nt,  L.  R.  7  Ivi.   112,  V.  C.  G. 
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of  damivges  will  be  directed  in  P^iuity  ;  but  the  bill  will  be  dismissed, 
without  prejudice  to  the  phiintitf's  right  to  proceed  at  Law.^  The 
plaintiff  may,  by  his  conduct,  foi-feit  his  right  to  damages, '^  and  the 
damages  may  be  awarded,  although  not  specifically  prayed  by  the  bill,* 
in  addition  to  an  account.^  Where  there  will  be  extreme  difficulty  in 
the  Court  seeing  its  way  to  assess  the  damages,  leave  will,  it  seems,  be 
given  to  the  plaintiff  to  proceed  at  Law  for  the  purpose  of  recovering 

damages.^ 
*1082       *  Unless  special  damage  can  be  shown  to  have  been  caused  by 
the  delay,  the  Court  will  not,  in  addition  to  decreeing  the  spe- 
cific performance  of  a  contract,  award  damages  on  account  of  its  non- 
performance.^ 

The  amount  of  the  damages  may  be  assessed  before  the  Court  itsel  , 
either  with  or  without  a  jury,  or  before  a  Court  of  Common  Law  at 
Nisi  Prius,  or  at  the  Assizes,  or  before  the  sheriff  of  any  county  or 
city,  in  like  manner  as  is  done  in  cases  of  writs  of  inquiry  at  common 
law,  which  are  to  be  executed  before  a  Judge  or  before  the  sheriff;  ^  or 
b}'  an  inquiry  in  Chambers.^ 

A  plaintiff  will  not  be  put  to  his  election  *  because,  pending  a  suit  in 
Equity,  he  has  commenced  an  action  at  Law  for  damages,  which  he 
might  under  this  Act  obtain  in  the  suit.^ 


2  Clarkson  v.  Edge,  10  .Jur.  N.  S.  871;  12 
W.  R.  518,  M.  R. ;  Laurence  v.  Austin,  11 
Jur.  N.  S.  576;  13  W.  R.  981,  M.  R.;  Frank- 
linski  V.  Ball,  33  Beav.  560;  Durell  v.  Pritch- 
ard,  L.  R.  1  Ch.  Ap.  244;  S.  C.  norn.  Darrell 
V.  Pritchanl,  12  Jur.  N.  S.  16,  L.  JJ.;  Bau- 
man  v.  Matthews,  4  L.  T.  N.  S.  783,  L.  C. ; 
Wycombe  Railway  Co.  v.  Donnington  Hos- 
pital, L.  R.  1  Cii.  Ap.  268,  275;  12  Jin-.  N. 
S.  347,  349,  L.  JJ. ;  Cooke  v.  Forbes,  L.  R.  5 
Eq.  166,  V.  C.  W. ;  Averv  v.  Griffin,  L.  R.  6 
Eq.  606.  609,  V.  C.  G. ;  Brook  v.  Archer,  W. 
N.  (1868),  5  V.  C.  W.;  Female  Orphan  Asy- 
lum V.  Waterlow,  W.  N.  (1868),  231,  M.  R, ; 
Scott ».  Rayment,  L.  R.  7  Kq.  112,  116,  V.  C. 
G.  In  such  cases,  the  decree  will  state  that 
the  bill  is  dismissed  without  prejudice  to  an 
action.  Robson  v.  Whittingham,  L.  R.  1  Ch. 
Ap.  442;  12  Jur.  N.  S.  40,  L.  JJ.,  see  also 
Jackson  v.  Duke  of  Newcastle,  3  De  G.,  J.  & 
S.  275 ;  10  Jur.  N.  S.  688,  810.  [See  Starnes 
f.  Newsom,  1  Tenn.  Ch.  230.] 

3  Collins  V.  Stuteley,  7  W.  R.  710,  M.  R.; 
Lancaster  o.  De  Trafford,  8  Jur.  N.  S.  873; 
10  W.  R.  474,  M.  R. 

4  Wedmore  v.  Mavor  of  Bristol,  11  W.  R. 
136,  V.  C.  S. ;  Catton  v.  Wyld,  32  Beav. 
266;  Curriers'  Company  v.  Cc«-bett,  2  Dr.  & 
S.  355;  dismissed  at  tlie  hearing  bv  the  L. 
JJ.,  11  Jur.  N.  S.  719;  13  W.  R.  1056;  Betts 
V.  Neilson,  L.  R.  Ch.  Ap.  429,  L.  C.  Damages 
assessed  in  a  patent  suit,  although  the  patent 
had  expired  before  the  hearing.  Davenport 
V.  Rvlands,  L.  R.  1  Eq.  302;  12  Jur.  N.  S. 
71,  V.  C.  W. ;  but  see  Betts  v.  Gallais,  W. 
N.  (1870),  176;  18  W.  E.  945,  V.  C.  J.;  L. 
R.  10  Eq.  392.  But  in  Yost  v.  Devault,  9 
Iowa,  60,  it  was  held  tha<  -he  Court  will  not 


proceed  to  assess  the  plaintiff's  damages  in 
case  specific  performance  cannot  be  decreed, 
unless  the  petition  and  prayer  be  adapted  for 
this,  and  evidence  with  a  view  to  this  issue 
be  given.  The  general  prayer  is  not  suffi- 
cient for  the  purpose. 

0  Betts  V.  Neilson,  L.  R.  3  Ch.  Ap.  429, 
L.  C. 

6  Betts  V.  De  Vitre,  11  Jur.  N.  S.  9,  V.  C. 
W.;  and  see  Hills  v.  Evans,  8  Jur.  N.  S. 
525,  531,  L.  C.  Where  damages  w^ere  not 
given  at  the  hearing,  a  supplemental  order, 
directing  an  inquiry  for  that  purpose,  will 
not  be  made.  Mavor  of  Hvthe  i'.  East,  1  W. 
N.  (1866),  18;  14  W.  R.  273,  V.  C.  K. 

1  Ciiinnock  v.  Marchioness  of  Ely,  2  H.  & 
M.  220;  10  Jur.  N.  S.  -32.  The  decree  was 
subsequently  reversed  on  the  merits.  S.  C. 
11  Jur.  N.  S.  329;  13  W.  R.  597;  L.  C:  see 
also  Middleton  v.  Magnav,  2  H.  &  M.  2.33. 

2  21  &  22  Vic.  c.  27,  §§  3-6. 

s  Mold  V.  Wheatcroft,  27  Beav.  510; 
Leather  Cloth  Co.  v.  Hirschlield,  L.  R.  1  Eq. 
299,  V.  C.  W. ;  Middleton  v.  Greenwood,  2 
De  G.,  J.  &  S.  142;  10  Jur.  N.  S.  350,  V.  C. 
W.  and  L.  .JJ. ;  Curriers'  Companv  v.  Cor- 
bett,  2  Dr.  &  Sm.  355;  11  Jur.  N.  8.719;  13 
W.  R.  1056,  L.  JJ.  As  to  the  form  of  the 
inquiry,  see  ibid. ;  Seton,  928,  No.  3;  and  as 
to  the 'evidence  on  the  inquiry,  see  Mold  ». 
Wheatcroft,  30  L.  J.  Ch.  598,  M.  R. ;  Leather 
Cloth  Co.  V.  Hirschfield,  L.  R.  1  Eq.  299,  V. 
C.  W.  For  the  practice  as  to  the  assessment 
of  damages,  see  post,  §§  2,  5. 

*  As  to  election,  see  nn'te,  pp.  815-818. 

5  Anglo-Danubian  Navigation  Co.  v.  Rog- 
erson,  L.  R.  4  Eq.  3,  M.  R. 
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Where  the  Court  awards  damages,  and  directs  a  ti-ial  as  to  the 
amount  of  such  damages  before  the  Court  itself,  either  with  or  without 
a  jury,  or  directs  a  writ  of  inquiry  of  damages,  or  an  inquiry  as  to  the 
amount  of  damages  in  any  manner,  the  defendant  or  other  person 
against  whom  damages  have  been  awarded  may  take  out  a  summons 
before  a  Judge  at  Chambers  for  Uberty  to  pay  into  Court  a  sum  of 
money  in  respeci  of  such  damages  ;  ^  and  in  case  such  liberty  is  given, 
and  a  sum  of  money  is  paid  into  Court  accordingly,  then,  in  the  event 
of  a  larger  sum  for  damages  not  being  awarded  than  the  amount  so 
paid  into  Court,  the  plaintiff  or  person  seeking  such  damages,  will" be 
ordered  to  pay  the  costs  of  such  trial  or  writ  of  inquiry,  or  other  in- 
quiry, unless  the  Court  otherwise  directs." 

In  general,  the  Court  will  not  authorize  an  advance  to  the  parties 
out  of  a  fund  in  Court,  in  order  to  enable  them  to  proceed  to  the  trial 
of  the  issue.*  It  has,  however,  been  permitted  under  special  circum- 
stances.^ 

An  order  directing  the  tiial  of  a  question  of  fact  or  the  assessment 
of  damages  may  be  appealed  from,  in  the  usual  manner  ;  ^'^  and  neither 
party  is,  by  going  to  trial,  precluded  from  appealing  against  the  order 
by  which  the  trial  was  directed." 

♦  Section  II.  —  Trials  and  Assessments  before  the  Court  itself^  *1083 
hy  or  without  a  Jury. 

Where  any  question  of  fact,  or  any  question  as  to  the  amount  of 
damages,  is,  in  any  suit  or  proceeding,  directed  by  any  order  to  be 
tried  by  a  jur}'  before  the  Court  itself,  or  before  the  Court  itself  without 
a  jury,^  the  question  must  be  reduced  into  wi-iting,^  and  copied  on  paper 
of  the  same  description  and  size  as  that  on  which  bills  are  printed,^  by 
the  plaintiff,  or  such  person  as  the  Court  shall  direct,  or  by  the  solicitor 
for  such  plaintiff  or  person.  It  is  then  called  the  "  Record  for  Trial ;  " 
and  must  be  filed  with  the  Clerk  of  Record  and  Writs  in  whose  division 
the  suit  or  proceeding  may  be,  within  three  days  after  such  order  has 
been  passed  and  entered ;    and  must  be  entered  for  trial  within  three 

8  For  form  of  summons,  see  Vol  ITT.  v.  Morrell,  ib.  453;  "White  ».  Lisle,  3  Swanst. 

7  Oril.    XLI.    40.      As    to  the  mode   of  351,  n.;  1  C  P.  Coop.  t.  Cott.  301;  but  see 

making  the  payment,  see  pos<,  Chap.  XL.,  De  Tastet  «.  Bordenave,  Jac.  516,  521;  1  C. 

Payment  into  Court.  P.  Coop.  t.  Cott.  361;  ante,  1075,  1076,  in 

.»  Johnson  r.  Todd,  3  Beav.  218,  221;  Nye  note.  , 

V.  Maule   4  M.  &  C.  342,  345.  .  '  i  For  forms  of  orders,  see  Seton,  970,  ^os. 

'  9  Coombs  V.  Brooks,  3  De  G.  &S.  452;  13  1,  2.  and  3.     After  issues  have  been  directed, 

Jur.  784;  and  see  Gregg  v.  Taylor,  4  Russ.  a  new  issue  not  raised  on  the  pleadmgs  will 

270   281.  not  '>«  added.     Morgan  v.  Fuller  (No.  1),,  L. 

I'?  Hampson  v.  Hampson,   3  V.   &B.  41;  R.  2Kq.  2%,  V.  C.  W. 
Nicol  V.  Vaughan,  2  Dow  &  C.  420;  5  Bligh  2  21  &  22  Vic.  c.  27.  §§  4,  5;  25  &  26  Vic. 

N.  S.  .505:  see  also  S.  C.  nam.  Earl  of  Win-  c.  42,  §  3;  Ord.  XLI.  26. 
chilsea  V.  Garettv.  1  ISL   &  K.  253,  257,  and  8  Ord.  XLI.  20.  as  varied  by  Ord.  6  March, 

see  post.  Chap.  }{XXIL,  Reheminr/s  and  Ap-  1860,  r.  10;  as  to  such  paper,  see  Ord.  IX.  3, 

peiih;  but  see /)'/«/.  1403.  n.  (1).  ante,  p.  396. 

11  Butlinr.  Ma.steis,  2   Phil.   290;  Parker 
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days  after  it  has  been  filed.*  Upon  production  to  the  Registi-ar  of  a 
'.•ertificate  of  the  Clerii  of  Records  and  Writs  that  the  "Record  for 
Trial"  has  been  filed,  the  same  will  be  set  down  for  trial  in  the  cause- 
book  of  the  Judge  to  whose  Court  the  suit  or  proceeding  is  attached, 
and  be  marlved  "  Trial  by  Jury,"  or  "  Trial  before  the  Court  without  a 
Jury,"  as  the  case  may  be  ;  and  either  party  may  then  apply  to  the  Court 
to  fix  a  day  for  the  trial. ^  This  application  should  be  made  by  motion 
or  summons,  with  the  consent  of,  or  on  notice  to,  the  opposite  party.® 

The  Court  may  make  all  such  rules  and  orders-  upon  the  shei-iff",  or 
any  other  person,  for  procuring  the  attendance  of  a  special  or  common 
iury  for  the  assessment  of  damages,  or  the  trial  of  a  question  of  fact, 
as  may  be  made  by  any  of  the  Superior  Courts  of  Common  Law  at 
AVestminster ;  and  may  also  make  any  other  orders  which  to  the  Court 
may  seem  requisite  ;  and  every  such  jury  is  to  consist  of  persons  pos- 
sessing the  qualifications,  and  be  struck,  summoned,  balloted  for,  and 
called  in  like  manner,  as  if  such  jury  were  a  jury  for  the  trial  of  any 
cause  in  any  of  the  Superior  Courts  ;  and  every  juryman  so  summoned 
is  entitled  to  the  same  rights,  and  subject  to  the  same  duties  and  liabili- 
ties, as  if  he  had  been  duly  summoned  for  the  trial  of  any  'such  cause  in 
any  of  such  Superior  Courts  ;  and  every  party  to  any  such  proceeding 
is  entitled  to  the  same  rights  as  to  challenge  and  otherwise  as  if  he 
were  a  party  to  any  such  cause ;    and,  generally,  for  all  purposes  of, 

or  auxiUary  t6,  the  assessment  of  damages  of  the  trial,  of 
*1084  *  questions  of  fact,  by  a  jury  before  the  Court  itself,  the  Court 

has  the  same  jurisdiction,  powers,  and  authority  in  all  respects  as 
belong  to  any  Superior  Court  of  Common  Law,  or  to  any  Judge  thereof, 
for  the  like  purposes.-^ 

Where  the  Court  orders  a  question  of  fact,  or  a  question  as  to  the 
amount  of  damages,  to  be  tried  by  a  special  jury,  a  direction  to  that 
effect  must  be  contained  in  the  order  directing  the  trial ;  ^  and  in  such 
case  the  plaintiff",  or  such  person  as  the  Court  directs,  must,  ten  days 
at  the  least  before  the  day  fixed  for  the  trial,  obtain,  on  motion  or  peti- 
tion as  of  course,  and  serve  on  the  sheriflT,  or,  if  he  is  interested  in  the 
matter  in  question,  then  upon  the  coroner,  and  on  the  opposite  party, 
an  order  for  a  special  jury.^  The  expense  of  the  special  jury  is,  in  the 
first  instance,  to  be  borne  and  paid  by  the  plaintiff,  or  such  other  per- 
son ;  but  is  afterwards  to  be  paid  and  borne  as  the  Court  directs.* 

4  Ord.  XLI.  26.      See   Morgan   v.   Fuller  1  21  &  22  Vic.  c.  27,  §  3.     The  practice  at 

(No.  1),  L.  R.  2  Eq.  296,  V.  C  W.  supra  (5).  Law  throughout  this  chapter  is  extracted,  by 

For  forms   of  Records   f(fr   Trial,    see  Ord.  permission,  from  the  lltli  edition  of  Chitty's 

Sched.  N.,  Nos.  1  and  2;  ^ud  post,  Vol.  III.  Archbold;  the  text  being  preserved,  except 

6  Ord.  XLI.  28.     As  to  advancing  trial,  where  it  was  clearly  inapplicable  to  proceed- 

see  Hoffman  v.  Postel,  W.  N.  (1888),  250,  V.  ir.gs  in  Chancery. 

C.G.     The  Court  sometimes  fixes  the  day,  2  Qrd.  XLI.   27;  see  Seton,  970,  No.  1. 

bv  the  order  directing  the  trial;  see  Setoh,  There   is  no    appeal   from    such    an    order; 

970.  No.  1.  Shrubsole  v.  Schneider.  12  W.  R.  359,  L.  C. 

6  The  costs  of  a  brief  to  counsel  to  fix  a  »  Fo,.  form  of  order,  see  Ord.  Sched.  N., 

lay   will  in  general   be  allowed.     Clark   v.  No.  4;  and  Vol.  III. ;  and  for  forms  of  motion 

Malpas,   31   Beav.    554,    558.     For  form   of  paper  and  petitions,  see  ibid 
summons,  see  Vol.  III.  *  Ord.  XU.  30. 
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Where  the  Court  has  not  speciall}-  du-ected  the  question  to  be  tried 
by  a  special  jury,  either  party  may,  fourteen  days  at  the  least  before 
the  day  fixed  for  the  trial,  obtain,  on  motion  or  petition  of  course,^  an 
order  for  a  special  jury :  which  order  must  be  served  on  the  opposite 
party  twelve  days  at  the  least,  and  on  the  sheriff  or  coroner  ten  days  at 
the  least,  before  the  day  fixed  for  the  trial ;  and  the  expense  of  the 
special  jury  is  in  the  first  instance  to  be  borne  by  the  party  obtaining 
the  same  {  but  if  the  Court,  upon  the  trial,  is  of  opinion  that  it  was 
proper  that  the  trial  should  be  had  by  a  special  jury,  the  Court  may 
give  such  directions  as  to  the  costs  thereof  as  it  thinks  fit.® 

Where  the  trial  is  to  take  place  by  a  common  jury,  the  plaintiff,  or 
such  person,  must,  ten  days  at  the  least  before  the  day  fixed  for  the 
trial,  obtain,  on  motion  or  petition  as  of  course,  and  serve  on  the  sheriff 
or  coroner,  an  order  for  the  sheriff  or  coroner  to  summon  a  common 
jury  for  the  trial. "^ 

Where  an  order  has  been  made  for  a  special  jury,  the  sheriff  or  coro- 
ner must,  in  addition  to  the  special  jury,  summon  twelve  common  jury- 
men for  the  trial,  in  order  that,  in  the  event  'of  a  suflScient  number  of 
special  jurors  not  being  in  attendance  to  make  a  juiy,  a  tales  may  be 
directed  by  the  Court,  or  prayed  for  by  either  party. *^ 

The  mode  and  practice  of  proceeding  to  nominate  and  reduce  a  spe- 
cial jury  are  the  same,  in  all  respects,  as  are  for  the  time  being  in 
force  in  the  Superior  Courts  of  Common  Law,  when  a  special 
♦jury  is  ordered  to  be  struck,  or  as  near  thereto  as  the  practice  *1085 
of  the  Court  of  Chancery  will  admit. ^  By  the  Juries'  Act,  1870, 
special  juries  for  London  and  Middlesex  are  to  be  pro\dded  in  the  same 
manner  as  in  other  counties  ;  ^  and  the  former  practice  of  nominating 
and  reducing  special  juries  in  London  and  Middlesex  is  to  cease,  ex- 
cept that  any  of  the  Superior  Courts,  or  any  Judge  thereof,  may  order 
that  a  special  jury  be  struck  according  to  the  former  practice.^  It  is 
therefore  expedient  to  state  the  former  practice,  where  a  cause  was  to 
be  tried  before  a  special  jury  of  the  county  of  Middlesex  ;  which  was  as 
follows:*  On  ser\ing  the  sheriff  with  the  order  for  a  special  jury, ^  an 
appointment  was  ol)tained  to  nominate  the  jury  before  the  under- 
sheriff  ;  ^  a  copy  of  such  appointment  had  to  be  served  on  the  opposite 
party.  At  the  time  so  appointed,  the  parties  attended  before  the  under- 
sheriff,  when  the  jurors'  book  was  produced  and  the  special  jurors'  list, 
and  numbers  ^mtten  on  pieces  of  parchment  or  card,  corresponding 
with  the  names  in  such  list.     The  under-sheriff  then  put  the  numbers 

fi  For  formo  of  motion  paper  and  petition,  mode  of  summoning  a   special    jury  in  the 

ppp  Vol    III  counties,  Cliittv's  Arch.  366,  367. 

6  Ord.  x'lI.  31.  »  The  Juries'  Act.  1870  (33  &  34  Vic.  c 

7  Ord.  XLl.  29.     For  form  of  order,  see  77),  §  17. 

Ord.  Sched.  N.,  No.  3  ;  and  Vol.  III.;  and  for  «  gee  Chitty's  Arch.  369  et  seq. 

forms  of    motion    paper    and    petition,   see  ^  Ante,  p.  1084.  ,,,„,,       , 

ll^l_  6  15  &  16  Vic.  c.  76,  §  no.     In  London, 

8  Ord    XLL  32.  the  special  jury  is  nominated  and  strucli  be- 
1  21  &  22  Vic.  c.  27.  §  3;  Ord.  XLT.  38  fore  the  secondary.     Jbid. 

«  33  &  34  Vic.  c.  77,  §  16.     See,  for  the 
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into  a  box,  and,  having  sliaken  tliem  togctlier,  drew  out  forty-eight  of 
them  one  after  another,  and,  as  each  number  was  drawn,  referred  to 
the  corresponding  number  in  the  special  jurors'  list,  and  read  aloud  the 
name  designated  b}-  such  number.  At  the  time  of  reading  each  name, 
either  party  or  his  solicitor  might  object  to  such  person  named  as  being 
incapacitated  from  serving  on  the  jury  ;  and  if  he  proved  the  same  to 
the  satisfaction  of  the  under-sheriff,  such  name  was  set  aside  and 
another  number  drawn  instead :  which  might  in  like  manner  be  chal- 
lenged ;  and  so  on,  until  fort^'-eight  names  were  chosen.  If  the  whole 
of  the  forty-eight  names  could  not  be  obtained  in  this  way,  the  under- 
sheriff  might  nominate  the  remainder.''  The  clerk  of  the  under-sheriff 
furnished  each  party  with  a  list  of  the  names  of  the  forty-eight  jui'ors, 
their  additions,  and  places  of  abode.  He  also  gave  out  another  ap- 
pointment for  the  purpose  of  striking  them  :  which  had  to  be  served  on 
the  opposite  solicitor.  At  the  time  so  appointed  the  parties  again  at- 
tended the  under-sheriff;  who  then  struck  out  twelve  names  for  each 
part}',  at  their  desire,  beginning  with  the  plaintiff;  or,  if  either  of  the 
solicitors  did  not  attend,  the  under-sheriff  proceeded  ex  parte,  and 
struck  out  twelve  names  for  the  party  absent.^  The  clerk  to  the  under- 
sheriff  then  made  out  lists  of  the  twenty-four  names  remaining,  and 
gave  th<3m  to  the  solicitors.     At  Law,  a  Judge  might  make  an  order  to 

oblige  a  party  to  proceed  to  the  striking  of  a  special  jury  ;  ®  and 
*1086  it  was  no  objection  that  there  had  *  been  a  change  of  sheriffs 

after  the  fort3'-eight  were  nominated,   aud  before  the  parties 
attended  to  strike  the  jury.^ 

The  order  for  a  common  or  special  jury  must'  be  returned  by  the 
sheriff  or  coroner  to  the  solicitor  or  person  who  has  lodged  the  same, 
together  with  his  return,  and  the  jurj^  panel ;  and  the  order  and  jury 
panel  must,  two  daj's  at  the  least  before  the  day  of  trial,  be  left  with 
the  Clerk  of  Record  and  Writs,  to  be  annexed  to  the  Record  for 
Trial.-^ 

Either  party  maj'  apply,  by  summons  to  a  Judge  at  Chambers,  for  a 
view  by  the  jury  summoned  for  any  trial ;  and  on  the  hearing  of  such 
summons,  each  party  is  to  name  a  shower  for  such  view.^  The  sum- 
mons for  a  view,  and  the  order  to  be  made  thereon,  must  state  the  place 
at  which  the  view  is  to  be  made,  and  the  distance  thereof  from  the 
office  of  the  under-sheriff.  The  sum  to  be  deposited  in  the  hands  of 
the  under-sheriff  is  10/.  in  case  of  a  common  jur}^  and  16/.  in  case  of 
a  special  jury,  if  such  distance  does  not  exceed  five  miles,  and  15/.  in 
case  of  a  common  jury,  and  21/.  in  case  of  a  special  juiy,  if  it  is 
above  five  miles.     If  such  sum  is  more  than  sufficient  to  pay  the  ex- 

7  See  6  Geo.  IV.  c.  50.  §  32.  2  Ord.  XLI.  3-3. 

8  See  White  v.  Eastern  Union  Railway  ^  Ord.  XLI.  36.  As  to  a  view  see  Tavlor 
Compan}',  11  C.  B.  875;  21  L.  J.  C.  P.  on  Evid.  §§  502-505  A.;  Best,  197.  For  torra 
112.                                           .  of  order  for  a  view,  see  Ord.  Sched.  N.,  No. 

9  Joseph  V.  Perrv,  3  Dowl.  699.  5,  and  Vol.  III. ;  and  for  form  of  summons, 
1  Rex  V.  Hart,  Oowp.  412.  see  ibid. 
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penses  of  the  view,  the  surplus  will  be  forthwith  returned  to  the  solicitor 
or  party  who  obtained  the  \'iew.  If  such  sum  is  not  sufficient  to  pay 
such  expenses,  the  deficiency  is  to  be  forthwith  paid  by  such  solicitor  or 
party.* 

The  proceedings  after  an  order  for  a  view  has  been  made  are  the 
same  in  all  respects  as  are  in  force  in  the  Superior  Courts  of  Common 
Law  where  a  %'iew  is  to  be  had,  or  as  near  thereto  as  the  practice  of  the 
Court  of  Chancery  will  admit.^  It  seems,  therefore,  that  the  order, 
when  passed  and  entered,  should  be  left  at  the  sheriff's  office,  together 
with  a  list  of  the  jmy,  where  it  is  special,  and  the  jurymen  have  l)een 
struck.  The  under-sheriff  will  then  summon  the  special  jur^-men,  or, 
in  the  case  of  a  common  jmy,  he  will  summon  such  of  the  common  jury- 
men as  he  thinks  fit.  The  expenses  of  the  view  must  be  deposited  with 
the  under-sheriff. 

On  the  da}'  appointed  for  the  trial,  and  prcA-iously  to  the  commence- 
ment thereof,  the  record  for  trial,  with  the  retm-n  and  jury  panel  (if 
any)  annexed  thereto,  is  transmitted  by  the  Clerk  of  Records  and 
Writs  to  the  Registrar  of  the  Court  in  attendance  ;  and  a  copy  thereof 
must  be  left  for  the  Judge  before  whom  the  trial  is  appointed  to  be 
had,  by  the  person  at  whose  instance  the  same  has  been  entered  for 
trial.« 

Either  party  ma}-  sue  out,  at  the  Record  and  Writ  Clerks'  Office, 
subpoenas  ad  testijicandum,  and  suhposnas  duces  tecum ^  to  compel  the  at- 
tendance of  witnesses  on  any  trial,  according  to  the  forms  in 
*  use  in  the  Court  of  Chancery,  or  as  near  thereto  as  the  cu'cum-  *1087 
stances  of  each  case  will  admit.  ^ 

Upon  every  trial  by  a  jury  before  the  Court  itself,  the  Court  has  the 
same  powers,  jurisdiction,  and  authority  as  belong  to  any  Judge  of 
any  of  the  Superior  Com-ts  of  Common  Law  sitting  at  Nisi  Prius  ;  ^ 
and  where  the  question  is  tried  before  the  Court  itself  without  a  jury, 
the  evidence  may  be  taken  by  the  oral  examination  of  witnesses  and 
other  proofs  in  open  Court ;  and  the  verdict  of  the  Judge  has  the  same 
effect  as  the  verdict  of  a  jury  ;  and  the  proceedings  upon  and  after  such 
trial,  as  to  the  power  of  the  Court,  the  evidence,  and  otherwise,  are  the 
same  as  in  the  case  of  a  trial  by  a  jury.^ 

All  persons  between  twenty-one  and  sixty,  possessing  the  property 
necessary  by  law  to  qualify  them  to  serve  on  juries,  may  be  jurors, 
with  the  following  exceptions ;  namely,  aliens,  unless,  being  otherwise 

*  Ord.  XLI.  37;  which  order  also  specifies  tendance  of  witnesses,  see  ante,  p.  912.     For 

the  mode  in  which  the  under-sheriff  is  to  pay  forms  of  subpmmis  and  notice  to  admit  docu- 

and  account  for  the  monev  so  deposited.   [See  menfs,  see  Vol.111. 

Sfockhridtre  Iron  Co.  v.'Cone  Iron  Works,  2  21  &  22  Vic.  c.  27,  §  4.     As  to  the  func- 

102  Mass.  80.]  tions  of  the   Judge,   as  distinguished    from 

6  Ord.  XLI.  38.     For  the  practice  at  Law,  those  of  tiie  jurv,   see  Ta\ior  on  Evid.   §§ 

see  Chitty's  .-\rch.  371,  372.  21-41  :  Hest,  §  82;  Powell,  7-17. 

6  f)rd.  XI.I   41.  3  21  &  22  Vic.  c.  27,  §  5 ;  and  see  Fernie 

1  Ord.    XLI.    .51.      As    to    documentary  v.  Young.  L.  R.  1  II.  L.  63;  12  Jur.  N.  S. 

evidence,  see  ante,  p.  8f;2   et  seq. ;  21  &  22  437.     For  directions  as  to  the  briefs  of  coun« 

Vic.  c.  27,  §  7;  and  as  to  compelling  the  at-  scl,  see  Vol.  III. 
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(junlined,  they  have  been  domiciled  in  England  or  Wales  for  ten  years, 
or  upwards  ;  *  persons  attainted  of  treason  or  felony,  or  of  any  crime 
that  is  infamous,  unless  they  have  obtained  a  free  pardon ;  and  men 
under  outlawr}-.* 

The  following  persons  are  exempted  from  serving  on  juries  :  namely, 
peers  ;  members  of  parliament ;  judges  ;  clergymen  ;  Roman  Catholic 
priests  ;  ministers  of  any  congregation  of  Protestant  dissenters  and  of 
Jews,  whose  place  of  meeting  is  dul}^  registered,  provided  they  follow 
no  secular  occupation,  except  that  of  a  schoolmaster ;  Serjeants,  bar- 
risters-at-law,  certified  conveyancers  and  special  pleaders,  if  actually 
practising ;  members  of  the  society  of  doctors  of  law  and  advocates  of 
the  civil  law,  if  actuallj-  practising;  attorneys,  solicitors,  and  proctors, 
if  actuality  practising,  and  having  taken  out  their  annual  certificates, 
and  their  managing  clerks,  and  notaries  public  in  actual  practice  ;  offi- 
cers of  the  Courts  of  Law  and  Equity,  and  of  the  Admiralty  and  Eccle- 
siastical Courts,  including  therein  the  Courts  of  Probate  and  Divorce ; 
and  the  clerks  of  the  peace,  or  their  deputies,  if  actually  exercising  the 
duties  of  their  respective  offices  ;  coroners ;  jailers  and  keepers  of 
houses  of  correction,  and  all  subordinate  officers  of  the  same;  keepers 
in  public  lunatic  asylums  ;  members  and  licentiates  of  the  Royal  College 
of  Physicians  in  London,  if  actually  practising  as  physicians  ;  members 
of  the  Royal  Colleges  of  Surgeons  in  London,  Edinburgh,  and  Dublin, 
if  actually  practising  as  surgeons  ;  apothecaries,  certified  by  the  Court 
of  Examiners  of  the  Apothecaries'  Company,  and  all  registered 
*1088  medical  practitioners  and  registered  *  pharmaceutical  chemists, 
if  actually  practising  as  apothecaries,  medical  practitioners,  or 
pharmaceutical  chemists  respectively  ;  officers  of  the  navy,  army,  militia, 
and  3'eomanry,  while  on  full  pa}^ ;  the  members  of  the  Mersey  Docks 
and  Harbor  Board  ;  the  masters,  wardens,  and  brethren  of  the  corpora- 
tion of  Trinity  House  of  Deptford  Strand ;  pilots  licensed  b}'  the  Trin- 
ity House  of  Deptford  Strand,  Kingston-upon-Hull  or  Newcastle-upon- 
T3'ne,  and  all  masters  of  vessels  in  the  buo}'  and  light  service,  employed 
by  either  of  those  corporations,  and  all  pilots  licensed  under  any  Act 
of  Parliament  or  charter  for  the  regulation  of  pilots  ;  the  household 
servants  of  her  Majest}',  her  heirs  and  successors  ;  officers  of  the  post 
office ;  commissioners  of  customs  and  officers,  clerks  or  other  persons 
acting  in  the  management  or  collection  of  the  customs ;  commissioners 
of  inland  revenue,  and  officers  or  persons  appointed  by  the  commission- 
ers of  inland  revenue,  or  employed  bv  them  or  under  their  authority  or 
direction  in  any  way  relating  to  the  duties  of  inland  revenue  ;  sheriff's 
officers ;  officers  of  the  rural  and  metropolitan  police ;  magistrates  of 
the  Metropolitan  Police  Courts,  their  clerks,  ushers,  doorkeepers  and 
messengers  ;  members  of  the  council  of  the  municipal  corporation  of 
any  borough,  and  every  justice  of  the  peace  assigned  to  keep  the  peace 

4  The  Juries'  Act,  1870  (33  &  34  Vic.  c.  6  The  Juries'  Act,  1870  (33  &  34  Vic.  C. 

77),  §  8.  77),  §  10. 
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therein,  and  the  town  clerk  and  treasurer  for  the  time  being  of  every 
such  borough,  so  far  as  relates  to  anj'  jur}'  summoned  to  serve  in  the 
county  where  such  borough  is  situate  ;  burgesses  of  every  borough  in 
and  for  which  a  separate  Court  of  Quarter  Sessions  shall  be  holden,  so 
far  as  relates  to  an}^  jury  summons  for  the  trial  of  issues  joined  in  any 
Court  of  General  or  Quarter  Sessions  of  the  Peace  in  the  county 
wherein  such  borough  is  situate ;  justices  of  the  peace,  so  far  as  relates 
to  an}'  jmy  summoned  to  serve  at  any  sessions  of  the  peace  for  the 
jurisdiction  of  which  he  is  a  justice  ;  and  officers  of  the  Houses  of  Lords 
and  Commons  ;  ^  but  no  person  whose  name  is  in  the  jury  book  as  a 
juror  is  entitled  to  be  excused  from  attendance  on  the  ground  of  any 
disqualification  or  exemption,  other  than  illness,  not  claimed  by  him  at 
or  before  the  revision  of  the  lists. "^  No  person  is  to  be  summoned  to 
serve  on  any  jury  or  inquest  (except  a  grand  jury)  more  than  once  in 
any  one  year,  unless  all  the  jurors  have  been  already'  summoned  to 
serve  during  such  year ;  but  no  person  is  to  be  exempted  from  serving 
as  a  common  juror  bj^  reason  of  his  being  on  any  special  jury  list,  or 
being  qualified  to  serve  as  a  grand  juror ;  and  no  person  is  to  be  sum- 
moned or  liable  to  serve  as  a  juror  in  more  than  one  Court  on  the  same 
day.'  In  Middlesex,  no  person  is  to  be  returned  to  serve  on  a  jury  at 
Nisi  Prius  who  has  served  as  a  juror  in  either  of  the  two  preceding 
terms  or  vacations  :  having  the  slierifF's  certificate  of  having  so 
*  served  ;  ^  which  certificate  the  sheriff  is  bound  to  give  to  every  *1089 
common  juror  serving  or  attending  as  such,  but  not  to  grand  or 
special  jurors  ;  -  and  if  any  sheritf  returns  a  person  as  juror  within  the 
times  above  mentioned,  the  Court,  on  examination  and  proof  of  such 
offence  in  a  summary  way,  may  set  such  fine  upon  the  offender  as  the 
Court  thinks  meet.' 

In  all  these  cases  of  exemption,  the  party,  if  summoned,  should 
either  attend  and  claim  his  privilege,*  or  should  get  some  person  to 
attend  for  him,  who  will  be  able  to  satisfy  the  Court  as  to  his  title  to 
such  exemption. 

Every  man  is  qualified  and  liable  to  serve  on  juries,  who  is  between 
the  ages  of  twenty-one  years  and  sixty,  — and  has,  within  the  county 
in  which  he  resides,  in  his  own  name,  or  in  trust  for  him,  10^.,  by  the 
year  above  reprizes,  in  lands  or  tenements  of  freehold,  copyhold,  or 
customary  tenure,  or  of  ancient  demesne,  or  in  rents  issuing  out  of  such 
lands  or  tenements,  or  in  lands,  tenements,  and  rents  taken  together, 
in  fee-simple,  fee-tail,  or  for  the  life  of  himself  or  some  other  person,  — 
or  has,  within  the  same  county,  20/.  by  the  year  above  reprizes,  in  lands 
or  tenements  held  by  lease  for  twenty-one  years  or  longer,  or  for  a  term 

1  The  Juries'  Act.  1870  (33  &  34  Vic.  c.  i  6  Geo.  IV.  c.  50;  and  2  &  3  Vic.  c.  71, 
77),  §  9,  and  Schedule.  §  42. 

2  "The  Juries'  Act,  1870  (33  &  34  Vic.  c.  2  2  &  3  Vic.  c.  71,  §  40;  Ex  parte.  Atkin- 
77)   §  12.  son,  10  Bing.  339;  2  Dowl.  773;  4  M.  &  Sc. 

8  The  Juries'  Act,  1870  (33  &  34  Vic.  c.       160. 
77),  §  19.  8  0  Geo.  IV.  c.  50,  §  42. 

*  Trial  per  Pais,  87. 
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of  years  detcnninable  on  any  life  or  lives,  — or,  being  a  householder, 
is  rated  or  assessed  to  the  poor-rate,  or  to  the  inhabited  house  duty,  in 
Middlesex,  on  a  value  of  not  less  than  30/.,  or  in  any  other  county  on 
a  value  of  not  less  than  20/.,  or  occupies  a  house  containing  not  less 
than  fifteen  windows.^ 

In  London,  a  juror  must  be  a  householder,  or  the  occupier  of  a  shop, 
warehouse,  counting-house,  chambers,  or  office,  for  the  purpose  of  trade 
or  commerce,  within  the  city,  and  have  lands,  tenements,  or  personal 
estate  of  the  value  of  100/.^ 

All  those  described  in  the  jurors'  book  as  esquires  or  persons  of  higher 
deo-ree,  or  as  bankers  or  merchants,  are  qualified  and  liable  to  serve  on 
special  juries.'' 

If  any  man  summoned  to  attend  on  a  jury  does  not  attend  in  pursu- 
ance of  such  summons,  or  being  thrice  called  over,  does  not  answer  to 
his  name ;  or,  if  any  such  man,  or  any  talesman,  after  being  called,  is 
present,  but  does  not  appear,  or  after  appearance  wilfully  withdraws 
himself  from  the  presence  of  the  Court :  the  Court  is  to  set  such  fine 
upon  him  as  it  thinks  meet,  and  in  the  case  of  a  viewer  not  less  than 
10/.,  unless  some  reasonable  excuse  be  proved  by  oath  or  affidavit.^ 
The  Court  will  not  hear  counsel  for  a  jur^^mau  who  has  been  fined  for  a 
contempt.^ 

The  under-sheriff  causes  the  name,  addition,  and  place  of  abode 
*1090  *  of  each  person,  summoned  and  impanelled  to  serve  on  the  jury, 
to  be  written  on  distinct  pieces  of  parchment  or  card  :  which  are 
put  into  a  box  provided  for  that  purpose  ;  and  when  the  cause  is  called 
on,  the  Registrar  draws  out  twelve  ^  of  these  pieces  of  parchment  or 
card,  one  after  another,  and  calls  the  jurors'  names  written  thereon ;  * 
and  if  any  of  the  jurors,  whose  names  are  so  drawn,  do  not  appear,  or, 
if  challenged,  the  challenge  be  allowed,  then  other  names  are  drawn, 
until  twelve  jurors  appear,  and,  after  all  causes  of  challenge  allowed, 
remain  as  fair  and  indifferent ;  and  these  twelve  persons  being  sworn, 
on  their  names  being  marked  in  the  panel,  are  the  jury  to  try  the  issue  ; 
and  their  names  must  be  kept  apart  until  they  return  their  verdict,  and 
must  then  be  returned  to  the  box ;  but  where  a  jury  are  once  drawn, 
they  may  afterwards  (if  not  objected  to)  be  sworn  in  other  causes,  with- 
out being  redrawn  ;  and  if  any  be  challenged  or  withdrawn  by  consent, 
the  Court  may  order  them  to  be  set  aside,  and  other  names  drawn  in 
their  stead.^    Where  a  view,  however,  has  been  had,  the  jurors  who 

5  6  Geo.  TV.  c.  50,  §  1.  ^  See  Muirhead  v.  Evans,   15  Jur.  385, 

6  6  Geo.  IV.  c.  50,  §  50.  Ex.,  where  thirteen,  by  mistake  were  sworn 
T  6  Geo.  IV.  c.  50,'  §  31.     The  Juries'  Act,       on  the  jury,    and  the  Judge  discharged  the 

1870  (3.3  &  34  Vic.  c.  77),  §  6.  jury,  and  had  them  called  again. 

8  6  Geo.  IV.  c.  50,  §§  38-51;  see  now  25  2  Qrd.    XLI.    42.     If   the  trial  continues 

&  26  Vic.  c.  107.  §   12.     As  to  the  mode  of  beyond  one  day  it  is  usual  at  the  sitting  of 

summoning  the  jurv,  see  i6.  §  11.  the   Court,  on  "any  subsequent  day,   to  call 

'■>  Carne  v.  Nicliotl,  1  Scott,  68;  3  Dowl.  over  the  names  of  the  jury  again. 

155 ;  but  the  Court  will  attend  to  affidavits,  8  6  Geo.  IV.  c.  50,  §  22. 
stating  circum.stances  in  extenuation  of  his 
conduct. 
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had  it  are  to  be  caUecl  first,  and  then  other  jurors  must  be  called  to 
make  a  complete  jur^-.* 

A  special  jury  is  balloted  for  and  called  in  the  order  in  which  they 
are  drawn  from  the  box,  in  the  same  manner  as  common  jurors.^ 

When  the  jury  come  to  the  book  to  be  sworn,  either  part}-  may  chal- 
lenge them. 

Where  the  trial  has  been  specially  directed  by  the  Court  to  be  by  a 
special  jury,  then,  in  the  event  of  there  not  being  a  sutficient  number 
of  special  jurj-men  in  attendance,  it  is  in  the  discretion  of  the  Court 
whether  or  not  to  have  the  jury  made  up  from  the  common  jurymen  in 
attendance ;  ^  and  where  a  special  jury  has  been  summoned  at  the 
instance  of  either  party,  without  the  special  direction  of  the  Court, 
then,  in  the  event  of  a  sufficient  number  of  special  jurymen  not  being 
in  attendance,  the  jury  will,  unless  the  Court  otherwise  directs,  be  made 
up  from  the  common  jurymen  in  attendance,  on  the  apphcation  of  either 
party.''  The  number  of  common  jurymen  wanted  is  made  up  by  draw- 
ing the  names  of  common  jurors  out  of  the  box ;  and  it  is  presumed 
that,  in  such  case,  or  where  the  trial  is  to  take  place  by  a  common  jury, 
and  a  sufficient  number  of  jurors  do  not  appear,  or  after  challenge  do 
not  remain,  to  make  a  jury,  the  Court  may,  as  at  Law,  upon  the  re- 
quest of  either  party,  direct  the  sheriff  to  name  and  appoint  so  many 
other  able  men  of  the  same  county,  then  present,  as  will 
*  make  up  a  full  jury  ;  and  that  the  sheriff  must  thereupon  *1091 
return  such  men  duly  qualified  as  shall  be  present  or  can  be 
found  to  serve  on  such  jury,  and  add  and  annex  their  names  to  the 
former  panel. ^ 

When  a  full  jury  appear,^  either  party  may  challenge  them  for  cause  :  ^ 
as  well  the  talesmen,*  as  the  jurors  originally  returned.^  Challenges 
are  of  two  kinds :  I.  To  the  array ;  and,  II.  To  the  polls  ;  and  each 
of  these  is  again  subdivided  into :  Principal  challenges :  and.  Chal- 
lenges to  the"  favor.     In  this  order  they  will  now  be  considered. 

I.  A  challenge  to  the  array  is  an  objection  to  all  the  jurors  returned 
by  the  sheriff,  collectively : «  not  for  any  defect  in  them,  but  for  some 
partiality  or  default  in  the  sheriff,  or  his  under-officer,  who  arrayed  the 
panel.''  This  is  either,  1.  A  principal  challenge;  or,  2.  A  challenge 
to  the  fevor. 

1.  The  causes  of  principal  challenge  to  the  array  are  such  as  the  fol- 
lowing ;  namely,  that  the  sheriff  or  other  returning  officer  is  of  kindred 

4  6  Goo.  IV.  c.  50,  §  24;  see  15  &  16  Vic.  2  R.  „.  Edmonds.  4  B.  &  Aid.  471. 

c.  70.  §  114;  and  ante,  p.  1086.  8  There  is    i.o   rislit  of  peremiitory  chal- 

5  15  &  16  Vic.  c.  70,  §§  108,  110.  The  leiige  of  special  jurors  sunimoiiMl  at  the  as- 
Juvies'  Act,  1870  (3:5  cSc  :)4  Vic.  c.  77).  §  10.  sizes  under  the  C.  L.  P.  Ac-t,  1852,  §  108; 
In  Chancery  it  is  not  customary  to  ballot  for  Creed  v.  Fisher,  18  .lur.  228,  Ex. 

a  special  jurv,  but  to  call  their  names  indis-  ^  6  Geo.  IV.  c.  50,  §  37. 

cnminatelv  from  the  panel.  ^  See  Barrett  v.  Long,  3  H.  L.  (a.  .395. 

6  Ord.'XLI.  32,  .34.  <>  Co.  Litt.  150,  158;  see  0'(  onnell  v.  Ine 

7  Ord.  XLI.  .35'.  Queen,  11  C1.&  Kin.  155;  9  .lur.  25. 

1  0  Ceo.  IV.  c.  ,50,  §  .37;  Chitty's  Arch.  ^  3  Bla.  Com.  359.     For  form  of  challenge 

383  :  and  see  21  &  22  Vic.  c.  27,  §  3,  ante,  p.      to  the  array,  see  Chitty's  Forms,  229 ;  and 
1084.  Vol.  III. 
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or  ufRiiity  to  the  plaintiff  or  defendant,  if  the  afflnit}^  continue ;  that 
one  or  more  of  the  juiy  are  returned  at  the  nomination  of  the  plaintiff 
or  defendant ;  that  an  action  of  battery  is  pending  at  the  suit  of  the 
plaintiff  or  defendant  against  the  sheriff,  or  at  the  suit  of  the  sheriff 
against  the  plaintiff  or  defendant ;  that  an  action  of  debt  is  pending  at 
the  suit  of  the  plaintiff  or  defendant  against  the  sheriff,  but  not  if  by 
the  sheriff  against  the  jjlaintiff  or  defendant ;  that  the  sheriff  or  return- 
ing officer  holds  lands  depending  upon  the  same  title  with  that  in  litiga- 
tion between  the  parties  ;  that  the  sheriff  is  under  the  distress  of  the 
plaintiff  or  defendant ;  that  the  sheriff  is  counsel,  attorney,^  officer, 
servant,  or  gossip  of  either  party ;  or  is  an  arbitrator  in  the  same  mat- 
ter, and  has  treated  thereof.^ 

2.  The  causes  of  challenge  to  the  arra}^  for  favor  are  such  as  imply, 
at  least,  a  probabilit}'  of  bias  or  partialit}'  in  the  sheriff,  but  do  not 
amount  to  a  principal  challenge  :  thus,  that  the  plaintiff  or  defendant  is 
tenant  to  the  sheriff;  or  that  the  son  of  the  sheriff  has  married  the 
daughter  of  the  plaintiff  or  defendant ;  or  the  like.-^" 

What  has  been  said  here  as  to  the  challenges  to  the  array  must,  per- 
haps, be  understood  as  having  reference  only  to  common,  and  not 
to  special  juries :  for  it  seems  very  doubtful  if  the  array  in 
*1092  *  special  jury  causes  can  be  challenged,^  Nor  indeed  are  chal- 
lenges to  the  array  very  usual  in  common  jury  causes  :  for,  if 
there  be  an  objection  to  the  sheriff,  the  jury  may  be  summoned  by  the 
coroner  ;  ^  besides,  this  objection  would  be  a  good  ground  for  a  new  trial. ^ 

II.  A  challenge  to  the  polls  is  an  exception  to  one  or  more  of  the 
jurors  who  ha-ve  appeared  individually' ;  and  this  is  either :  1.  A  prin- 
cipal challenge  ;  or,  2.  A  challenge  to  the  favor. 

1.  The  causes  of  principal  challenge  to  the  polls  may  be  classed  under 
the  following  heads :  (1.)  Challenge  propter  honoris  respectum :  as  if  a 
Lord  of  Parliament  be  put  upon  a  jury,  he  ma}'  challenge  himself,  or  he 
may  have  a  writ  of  privilege  for  his  discharge  ;  but  it  is  doubtful  if  either 
party  can  challenge  him :  for  he  is  merely  exempted  from  serving.^ 

(2.)  Challenge  propter  defectum  :  that  the  juror  is  not  qualified  to 
serve  upon  a  jury.^  Thus,  that  he  has  not  sufficient  property,  or  is  not 
otherwise  qualified :  in  which  case,  he  shall  be  discharged,  if  the  Court 
be  satisfied  of  the  fact,''  but  this  does  not  extend  to  special  jurors  ;  that 
he  is  an  alien  :  ^  unless  the  juror  be  a  special  one  ;  ®  that  he  is  within 
the  age  of  twenty-one  ;  ^^  or  that  he  is  an  idiot  or  lunatic."  But  a  mat- 
ter which  merely  exempts  a  man  from  serving  on  a  jury,  and  does  not 

8  Bavlis  V.  Lncas,  Cowp.  116.  6  B.y  6  Geo.  IV.  c.  50,  §  2. 

9  Co.'  Litt.  156.  6  Ante,  p.  1089. 

10  Ihid.  ■?  6  Geo.  IV.  c.  50,  §  27;  Co.  Litt.  156. 

1  6  Geo.  IV.  c.  50,  §  27;  R.  v.  Johnson,  2  «  Cm.  Litt.  156. 

Str.  1000;  R.  v.  Bunidge,  1  Str.  593 ;  2  Ld.  9  Sembie,  R.  v.  Despard,  2  M.  &R.  406;  8 

Ravm.  1.364.  B    &  C.  417. 

"2  See  Ord.  XLI.  29,  30,  31.  i"  Co.  Litt  157;  and  see  Geo.  IV.  c.  50, 

3  Bavlis  V.  Lucas,  Cowp.  112.  §  1;  ante,  p.  1089. 

'-  Co.  Litt.  156  ;  2  Hawk.  c.  43,  §  11 ;  3  Bla.  "  Gilb  C.  B.  95. 
Com.  361. 
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incapacitate  him,  can  never  be  a  cause  of  challenge ;  and  it  is  said,^'^ 
that  if  a  person  thus  exempted  be  summoned,  and  appear,  he  cannot 
excuse  himself  from  serving  on  a  jur3%  if  there  be  not  a  sufficient  num- 
ber of  jurors  without  him.  Where  a  juror  is  erroneously  named  in  the 
panel,  &c.,  and  sworn  by  such  wrong  name:  if  the  error  be  in  the 
Christian  name,  it  amounts  onl}^  to  a  matter  of  challenge,  and  cannot 
be  objected  to  after  verdict ;  ^^  if  in  the  surname,  the  Court,  it  seems, 
ma}'  set  aside  the  verdict,^*  and  grant  a  new  trial ;  but  will  not  do  so 
unless  the  mistake  has  been  productive  of  some  injustice. ^^ 

(3.)  Challenge  ^ro/;^er  affectum:  b}'  reason  of  some  supposed  bias  or 
partialit}-.  Thus,  that  the  juror  is  of  kin  to  either  party  within  the  ninth 
degree,^®  or,  according  to  Lord  Coke,  however  remote  the  kin- 
tU'ed ; "  that  there  is  affinity  or  alliance  by  marriage  *  between  *1093 
the  juror  and  one  of  the  pai'ties,  if  such  affinity  continue,  or  if 
there  be  issue  of  the  marriage  alive :  for,  otherwise,  it  would  be  but  a 
challenge  to  the  favor ;  ^  that  the  juror  is  godfather  to  the  party's  child, 
or  the  party  godfather  to  the  juror's  child  ;  that  the  juror  has  land  which 
depends  upon  the  same  title  as  the  land  in  question ;  in  a  cause  where 
the  parson  of  a  parish  is  party,  and  the  right  to  the  church  comes  in  debate, 
that  the  juror  is  a  parishioner  ;  and  so,  in  all  other  cases  where  the  juror 
has  an  interest  in  the  action,  direct  or  collateral ;  ^  that  the  juror  has  be- 
fore given  a  verdict  in  the  same  cause,  or  upon  the  same  title  or  matter, 
though  between  other  parties  ;  that  he  was  chosen  arbitrator  in  the  same 
cause  b}-  one  of  the  parties,  and  had  entered  upon  an  examination  of  it : 
but  otherwise,  if  he  were  chosen  indifferently  by  both  parties  ;  that  he  is 
counsellor,  servant,  or  of  fee,  of  either  party ;  ^  that  he  is  tenant  of 
either  party  ;  *  that  he  is  of  the  same  society  or  corporation  with  either 
part}' :  ^  but  that  he  is  his  fellow-servant  is  but  a  challenge  to  the  favor  ;  ® 
that  he  has  taken  information  of  the  case  before  he  is  sworn  ; ''  that  he 
has  declared  his  opinion  of  the  case  beforehand  ;  ^  that  since  he  has  been 
returned,  he  has  eaten  or  drunk  at  the  expense  of  one  of  the  parties  :  ^ 
but  that  one  of  the  parties  has  lately  been  entertained  at  the  juror's 
house,  is  only  matter  of  challenge  to  the  fiivor  ;  ^°  that  one  of  the  parties 
has  labored  the  juror,  and  given  him  money  or  other  things  for  giving 
his  verdict ;  but  if  the  party  only  labor  the  juror  to  appear  and  act  con- 
scientiousl}',  it  is  no  matter  of  challenge  whatever ;  or  that  an  action, 
implying  malice  or  displeasure,  is  pending  between  the  juror  and  one  of 
the  parties:  but  if  not  implying  malice,  &c.,  it  is  but  matter  of  chal- 

■  12  2  Hawk.  p.  43,  §  26.  2  See  Baile_v  v.  Macaulay,  13  Q.  B.  815; 

13  Wrav  V.  Thorncs,  Willes,  488;  Hill  v.  Williams  v.   Great  Western  Railway   Coni- 

Yates,  12  East,  230  a.  panv,  28  L.  J.  Ex.  2. 

!■»  N'Tinan     v.     IJeaiimont,    Willes,    484;  3  Co.  Litt.  157. 

Barnes,  4.53 ;  Dovey  v.  Hobsoii,  C  Taunt.  400  ;  4  (j,|i,.  (;.  B.  95. 

2  Marsh.  154;  and  see  Russell  v.  Ball,  Barnes,  ^  3  Bla.  ('oin.  363. 

455.  «  ('()•  Litt.  157. 

IS  See  Chittv's  Arch.  1509.  T  2  Hale.  300. 

l«  Finch,  L."40] ;  3  Bla.  Com.  363;  see  Bar-  8  2  Hawk.  c.  43,  §  28. 

rett  V   Lorif,',  3  11.  L.  Ca.  .395.  0  Co.  Litt.  157. 

17  Co.  Litt.  157.  10  Anon.,  3  Salk.  81. 
1  Co.  Litt.  157. 
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lenge  to  the  favor."  In  an  action  against  an  insurance  office  on  a  life 
policy,  it  is  no  objection  to  a  special  juror  being  sworn  that  he  is  a 
director  of  another  Insurance  office  :  unless  that  office  has  granted  a 
polk'}-  on  the  life  in  question,  and  the  amount  of  that  policy  is  unpaid. ^^ 

(4.)  Challenge  propter  delictum:  when,  for  some  act  of  the  juror,  he 
has  ceased  to  be,  in  consideration  of  Law,  probus  et  legalis  homo.  Thus, 
that  he  has  been  attainted  of  treason  or  felony,  or  convicted  of  any 
crime  that  is  infamous  of  which  he  has  not  obtained  a  free  pardon  ;  ^^  or 

that  he  is  under  outlawry  or  excommunication.^* 
*1094  *  2.  The  challenge  to  the  polls  for  favor  is  of  the  same  nature 
with  the  principal  challenge  propter  affectum,  but  of  an  inferior 
degree.  The  general  rule  of  law  is,  that  the  juror  shall  be  indifferent ; 
and  if  it  appear  probable  that  he  is  not  so,  this  may  be  made  the  subject 
of  challenge,  either  principal  or  to  the  favor  according  to  the  degi-ee^  of 
probabilit}'  of  his  being  biassed.  The  cause  of  a  principal  challenge  to 
the  polls,  we  have  seen,  is  such  matter  as  carries  with  it,  prima  facie, 
evident  marks  of  suspicion  either  of  malice  or  favor.  But  when,  from 
circumstances,  it  appears  probable  that  a  juror  ma}^  be  biassed  in  favor 
of  or  against  either  part}',  and  3'et  such  circumstances  do  not  amount  to 
matter  for  a  principal  challenge,  it  ma}'  then  be  made  a  challenge  to  the 
favor.  The  effect  of  these  two  species  of  challenge  is  the  same  ;  the 
only  difference  between  them  is  in  the  mode  of  tr3'ing  them. 

No  challenge,  either  to  the  array  or  to  the  polls,  can  be  made  before 
a  full  jury  have  appeared.^  It  is  immaterial  which  party  challenges 
first ;  but  the  party  who  first  begins  to  challenge  must  finish  all  his  chal- 
lenges before  the  other  begins  :  otherwise,  he  is  precluded  from  making 
any  further  challenge  ;  and  the  challenges  of  the  party  who  challenged 
first  must  be  first  tried. ^ 

The  challenge  to  the  polls  is  made  ore  tenus ;  and  it  is  not  in  general 
required  that  the  part}'  challenging  shall  immediatel}'  declare  his  cause 
of  challenge  :  unless  there  be  not  a  sufficient  number  of  jurors  remain- 
ing on  the  panel,  or  the  other  side  challenges  touts  par  avail.^  But  if 
the  juror  were  formerly  sworn  in  the  same  cause,  and  is  now  challenged 
(in  which  case  the  cause  of  challenge  must  have  arisen  since  the  jury 
was  before  sworn) ,  or  if,  after  a  challenge  to  the  arra}'  is  tried  and  over- 
ruled, the  party  challenges  the  polls,  the  party  must  declare  his  cause  of 
challenge  presently.*  If  a  juror  is  challenged,  and  the  challenge  tried 
and  overruled,  he  may  still  be  challenged  by  the  opposite  party. ^  The 
challenge  to  the  array  must  be  in  writing.*^ 

11  Co.  Litt.  157.  6  Ibid. 

12  Craig  V.  Fenn,  Car.  &  M.  43.  6  For  forms  of  challenges  see  the  following 
^3  6  Geo.  IV.  c.  50,  §  3.  cases:  that  the  jury  were  returned  at  the  in- 
14  2  Hawk.  c.  43,  §  1:  and  seeBrunskill  v.  stance  of  the  party,  2  Burn  J.  868;  that  the 

Giles,  2  M.  &  Sc.  41;  9  Bing.  13.  sheriff  is  of  kin  to  one  of  the  parties,  ibid.  ; 

1  2  Hawk.  c.  43,  §  1 ;  and  see  Brunskill  v.  that  the  sheriff  is  an  alderman  and  interested 
Giles,  2  M.  &  Sc.  41;  9  Bing.  13.  in  the  event  of  the  trial,  Cr.  Cir.  Comp.  105; 

2  Trial  per  Pais,  144.  that  the  sheriff  is  a  citizen  Mnd  a  freeman, 
8  Trial  per  Pais,  143.  and  has  paid  a  sum  of  money  towards  defray- 
*  Co.  Litt.  158.  ing  the  expenses  of   the  suit,  ibid. ;  and  for  a 
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A  challenge  to  the  arraj'  or  to  the  polls  ought  to  be  propounded  in 
such  a  way  at  the  trial  that  it  may  be  then  put  upon  the  record,  so  that 
the  other  part}'  may  either  demur,  or  counterplead,  or  deny  the  matter 
of  challenge  ;  and  unless  the  challenges  are  so  put  upon  the  re- 
cord, the  party  is  not  in  a  condition,  as  a  matter  of  *  right,  to  *1095 
insist  upon  them.^  Although  the  Court  would  probably,  in  some 
cases,  where  a  valid  challenge  has  been  made  and  overruled,  but  omitted 
to  be  put  upon  the  record,  grant  a  new  trial,  they  will  not  do  so  where 
the  party  must  have  been  aware  of  the  ground  of  challenge  before  the 
trial,  and  might,  by  moving  to  change  the  venue,  have  obviated  the 
objection. 

As  to  challenges  to  the  array,  it  lies  entirely  in  the  discretion  of  the 
Court  -how  they  shall  be  tried  :  sometimes  they  are  tried  by  two  of  the 
coroners,  sometimes  bj'  two  of  the  jury.^  If  the  challenge,  however, 
is  a  principal  challenge,  it  ma}^  be  tried  by  the  Court  itself,  without  the 
aid  or  intervention  of  triers.  If  the  array  be  quashed  as  to  the  sheriff, 
the  jury  will  be  summoned  by  the  coroner :  if  quashed  as  to  the  coro- 
ner, then  the  jury  will  be  summoned  by  persons  appointed  by  the  Court 
for  that  particular  purpose,  called  elisors  :  to  whose  array  no  challenge 
is  allowed.^  If  the  array  be  not  quashed,  the  pai'ty  may  then  make  his 
challenges  to  the  poUs. 

Challenges  to  the  polls,  if  to  the  favor  are  thus  tried  :  If  two  jurors 
have  been  already  sworn,  they  trj'  the  challenge ;  if  not,  the  Court 
appoints  two  indifferent  persons  to  try  it,  who  are  thence  named  triers. 
If  the  triers  try  one  juror,  and  he  be  found  indifferent,  he  is  sworn, 
and  then  he  and  the  two  triers  try  the  next.  When  another  is  found 
indifferent,  the  two  triers  are  superseded,  and  the  first  two  so  sworn  on 
the  jury  try  the  next.*  An  oath  is  previously  administered  to  those  who 
try  the  challenge.^  But  where  the  challenge  to  the  polls  is  the  princi- 
pal challenge,  it  is  tried  bv  the  Court  without  the  aid  or  intervention  of 
triers,  and  indeed,  in  both  cases  of  principal  challenge  and  challenge 
to  the  favor,  in  trials  at  Nisi  Prius,  the  associate  or  Master,  upon  an 
objection  to  any  particvdar  person  in  the  panel  being  intimated  to  him, 
will  in  general  refrain  from  calling  him. 

The  juror  himself  may  be  examined  as  to  the  matter  of  challenge, 
provided  it  do  not  tend  to  his  dishonor  or  discredit.® 

After  the  challenge  is  decided,  if  the  juror  is  found  indifferent,  he  is 
immediately  sworn  on  the  jury ;  if  otherwise,  he  is  desired  to  quit  the 
jury  box,  and  the  ofl3cer  proceeds  to  swear  the  next  juror,  if  not  chal- 


counter  plea  to  this  last  challentre,  and  a  de-  2  2  ITale,  275. 

murrer  to  the  counter  plea,  ibid. ;  see  also,  ^  (^;o.  Litt.  158. 

Trial  per  Pais,  159-187  ;  10  Went.  472 ;  2  Rich.  *  Ibid. 

Prac.  C.  B.  180;  Lil.  Knt.  472;  R.  v.  Hughes,  6  Anon.,  1  Salk.  152.     For  form  of  oath, 

1  Car.  &  K.  2.35;  and  see  Chittv's  Arch.  437;  see  Chitty's  Arch.  438;  and  Vol.  III. 
Chitty's  Forms,  229;  and  Vol.  III.  6  Co.  Litt.  158;  Anon..  1  Salk.   153;  and 

1  Mavor,  &c.  of  Carmarthen  v.  Evans,  10  see  R.  v.  Edmonds,  4  B.  &  Aid.  471.    As  to 

M.  &  W'.  274;  2  Dowl.   N.  S.  290;  and  see  when  the  sheriff  may  be  examined,  see  1  Car. 

R.  V.  Edmonds,  4  B.  &  Aid.  471.  &  K.  235. 
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lenged.     If  a  juror  is  challenged  and  rejected,  he  cannot  afterwards  be 
sworn  as  a  talesman. '' 

After  a  full  jury  appears,  the  jurors,  if  not  challenged,  are  sworn 
*1096  *  by  the  Registrar  to  try  the  question  ordered  to  be  tried  by  the 
jury,  and  a  true -verdict  to  give  thereon  according  to  the  evi- 
dence.^    The  trial  then  proceeds. 

If  tlie  affirmative  of  the  issue  is  on  the  plaintiff,  he,  as  a  general  rule, 
1  as  a  right  to  begin. ^  Therefore,  on  an  issue,  to  try  whether  A.  B. 
was  at  a  certain  time  of  sound  mind,  the  plaintiff  was  held  entitled  to 
begin,  as  he  affirmed  the  soundness.'*  In  considering,  however,  which 
party  ought  to  begin,  it  is  not  so  much  the  form  of  the  issue  which  is  to 
be  considered  as  the  substance  and  eff"ect  of  it ;  and  the  Judge  will  con- 
sider what  is  the  substantial  fact  to  be  made  out,  and  on  whom  it  lies 
to  make  it  out."*  And  it  seems  that,  as  a  general  rule,  the  party  enti- 
tled to  begin  is  he  who  would  have  a  verdict  against  him  if  no  evidence 
were  given  on  either  side.^ 

The  senior  counsel  for  the  party  who  has  the  right  to  begin  states, 
to  the  jury,  or  to  the  Court,  as  the  case  may  be,  the  facts,  and  circum- 
stances of  the  case,  the  substance  of  the  evidence  he  has  to  adduce, 
and  its  effect  in  proving  the  case  stated ;  and  he  remarks  upon  any 
point  of  law  on  which,  together  with  the  matters  of  fact,  the  jury  will 
have  to  found  their  verdict.®  Counsel  should  not  state  facts  which  he 
cannot  go  into  evidence  to  prove  ; '  but  he  is  not  generally  very  strictly 
confined  to  the  case  opened  by  him  :  ^  though,  of  course,  any  mis- 
statement made  by  him  may  prejudice  his  case  with  the  jury,  or  the 
Court. 

The  plaintiff's  counsel  also  sometimes,  in  opening  his  case,  states  the 
matter  of  defence,  and  the  evidence  by  which  he  can  disprove  it.^  He 
is  at  liberty,  whether  the  defence  be  known  or  not,  either  at  once  to 
enter  into  the  whole  of  his  case,  or  to  make  out  a  prima  facie  case  only, 
and  to  reserve  his  answer  to  the  defendant's  case ;  but,  as  a  general 
rule,  he  cannot  answer  part  of  the  defendant's  case  in  his  opening,  and 

7  Parker  v.  Thornton,  2  Ld.  Ravm.  1410;  217;   Geach  v.  Ingall,  14  M.  &  W.  95,  per 

1  Str  640  "  Alderson  B. ;  Leete  v.  Gresham   Life  Insur- 

1  21  &  22  Vic.  c.  27,  §  4;  Ord.  XLI.  42.  ance  Society,  15  Jur.  1161,  Ex.;  Booth  v. 
For  form  of  oath,  see  Ord.  Sched.  N.,  No.  7 ;  Milns,  15  M.  &  W.  669. 

and  Vol   III.  ®  See  Plunkett  ».  Oobbett,   5  Esp.   136;  2 

2  As  to  tiie  right  to  begin,  see  Tavlor  on  Solw.  N.  P.  142.  The  rules  of  the  Courts  of 
Evid.  §§  349-360;  Best,  §§639-641;  towell.  Common  Law  will  be  followed,  as  far  as  the 
jgg  questions  of  fact  are  concerned.      Daw  v 

■i  Per  Erskine  J.  in  Frank  v.  Frank,  2  M.      Eley,  11  Jur.  N.  S.  923;  14  W.  R.  48,  V.  C. 

*"'  4  Ashbv  V.  Bates,  15  M.  &  W.  589,  an  "^  Per  Lord  Denman,  in  Howard  v.  Gos- 

action  on  a  life-policy.     Soward  v.   Leggatt,  sett,  Car.  &   M.  380.     As  to  counsel,   in  his 

7  C.  &  P.  613;  Ridgway  v.  Ewbank,  2  M.  address  to  the  jurj-,  referring  to  matter  of 

&  Rob  217  history,  &c.,  see  Darby  v.  Ou&eley,  1  H.  & 

6  Belcher  v.  M'Intosh,  8  C.  &P.  720 ;  Doe  N.  1  ;''2  Jur.  N.  S.  497. 
Worcester  Trustees  v.  Rowland,  9  C.   &  P.  »  Kirkman  v.  Jervis,  7  Dowl.  678 ;  Mur- 

734-  and  see  Osborn  v.  Thompson,  ib.  337;  2  rav  v.  Butler,  1  Esp.  105;  Penson  v.   Lee,  2 

M.  &Rob.  254;  Cooper  «.  Egginton,  8  C.  &  B.   &  P.   333;   see    Paterson  r.  Zachariah,  1 

P  748;  Hudson  y.  Brown,  i6.  774;  Amos  v.  Stark.  72;    Duncomb   v.  Daniel,  8  C.  &  P. 

Hughes,  1  M.  &  R.  464;  Birt  v.   Leigh,  1  C.  22. 
&  K.  611;  Ridgway  v.  Ewbank,  2  M.  &  Rob.  »  See  Delauney  v.  Mitchell,  1  Stark.  439. 
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afterwards  call  evidence  in  reph"  to  the  *  defendant's  case.^   But  *1097 
the  Judge,  in  his  discretion,  may  allow  this  to  be  done.^ 

After  the  senior  counsel  has  thus  stated  the  case,  the  witnesses  to 
prove  it  are  next  called  and  examined,  in  their  order.^  As  a  general 
rule,  the  first  witness  is  examined  by  the  counsel  next  in  rank  to  the 
senior,  the  second  by  the  junior,  if  there  be  three  counsel  engaged  on 
that  side,  the  third  by  the  senior :  each  barrister  examining  a  witness 
in  the  order  of  his  precedence.  Whilst  a  witness,  however,  is  under 
the  examination  of  a  junior  counsel,  the  leachng  counsel  may  interpose, 
take  the  witness  into  his  own  hands,  and  finish  the  examination  ;  but, 
after  one  counsel  has  brought  his  examination  to  a  close,  no  other 
counsel  on  the  same  side  can,  without  leave,  put  a  question  to  the 
witness.* 

Where  there  are  several  defendants  who  appear  by  separate  solici- 
tors, and  have  separate  counsel,  if  their  defences  are  different  or  distinct 
from  each  other,  the  counsel  of  each  has  a  right  to  adcbess  the  jury,  or 
the  Court,  as  the  case  may  be,  and  examine  witnesses  ;  but  if  they  rely 
on  the  same  ground  of  defence,  only  one  counsel  can  be  heard  to  ad- 
dress the  jury,  and  one  counsel  only  can  examine  each  witness  upon 
the  part  of  all  the  defendants,  in  the  same  manner  as  if  they  had  ap- 
peared and  defended  jointly ;  ^  and  where  two  defendants  appear  and 
plead  b}'  the  same  solicitor,  but,  at  the  trial,  counsel  appears  for  one 
defendant  onlv,  and  the  other  defendant  appears  in  person,  the  counsel 
only  will  be  allowed  to  address  the  jur}',  or  the  Court,  as  the  case  may 
be  ;  but  the  defendant  who  has  no  counsel  may  cross-examine  the  wit- 
nesses.® In  general,  where  several  defendants  defend  separatel}"  at  the 
trial,  each  defendant  will  be  allowed  to  cross-examine  the  plaintiif's 
witnesses. 

The  -n-itnesses  are  called  by  the  Usher  of  the  Court,  and  sworn  by  the 
Registi'ar.'' 

Almost  aU  persons  are  now  competent  witnesses  :  ^  but  as  questions 
ma}-  still,  in  some  few  instances,  arise  as  to  the  competency  of  a 
witness,  it  should  be  here  mentioned,  that  an  objection  *  to  the  *1098 
competenc}^  of  a  witness  at  a  trial  may  be  taken  at  any  period  of 
his  examination :  even  though  it  is  founded  on  facts  elicited  on  cross- 

1  Williams  v.  Davies,  1  C.  &  M.  464 ;  3  6  gee  Clippendale  v.  Masson,  4  Camp. 
Tyr.  383;  1  Dowl.  647;  BrowTie  v.  Murray,  174;  Sparkes  v.  Barrett,  8  C.  &  P.  442; 
Kv.  &  Moo.  254;  Sylvester  v.  Hall,  ib.  255,  Massey  v.  Goyder.  4  C.  &  P.  162;  Doe  d.  Fox 
n.';  Rees  v.  Smith,  2  Stark.  31;  Rv.  Sc  Moo.  v.  Bromley,  6  G.  &  R.  292;  Ridijway «;.  Phil- 
255,  n. ;  Rowlandson  v.  Fenton,  17  Jur.  606,  lips.  3  Dowl.  154 :  1  C.  M.  &  R.  415;  King  v. 
Ex.;  Smith  v.  Marable,  Car.  &  M.  479;  Shaw  Williamson,  3  Stark.  162  ;  1  D.  &  R.  35. 

V.  Beck,  8  E.xch.  392,  where  it  appeared  from  ^  Perring  v.  Tucker,  4  C.  &  P.  70;  1  M. 

the  cross-examination  what  the  defence  was.        &M.  391;  and  see  Massey  v.   Goyder,  4  C. 

2  See  Wright  v.  Wilcox,  19  L.  .J.  C.  P.      &  P.  162,  n.  (n). 

333;  and  see  further,  as  to  calling  witnesses  '  Ord.  XLI.  42.    For  forms  of  oath  or  dec- 

in  reply,  Chitty's  Arch.  397.  laration  of  witness.  See  Ord.  Sched.  N.,  Nos. 

3  As  to  the  e.xamin.ation  of  witnesses,  see      8,  9;  and  Vol.  III. 

Tavloron  Evid.  §§  12.j8-13.32;  Best  on  Evid.  »  See  ante,  p.  885,  and  note;    and  6  &  7 

§§"12.5-131,  651-665;  Powell    on  Evid.  436-  Vic.  c.  85;  14  &  15  Vic.  c.  99;  16  &  17  Vic. 

452.  c.  83. 
*  Doe  V.  Roe,  2  Camp.  280. 
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examination,  and  which  were  known  from  the  beginning  to  the  party 
taking  the  objection.^  It  seems  also,  that  a  witness  may  be  sworn  on 
the  voir  dire,  in  order  to  ascertain  his  competency,  after  he  has  been 
sworn  in  chief,  and  his  examination  commenced  ;  ^  but  that  it  is  not  the 
practice  so  to  swear  him,  unless  it  is  specially  required  by  the  party 
against  whom  he  appears.^  The  Judge  is  judge  of  fact  as  well  as  law, 
on  a  question  as  to  the  competency  of  a  witness  :  but  his  opinion  on  the 
facts  is  subject  to  review  in  the  Court  above.*  When  a  witness  is  dis- 
covered to  be  incompetent  during  his  examination,  the  Judge  strikes 
the  evidence  which  he  has  given  out  of  his  notes. ^  After  the  witness 
has  left  the  box,  there  is  an  end  of  all  questions  as  to  his  competency  :  ® 
therefore,  it  is  too  late  to  object  to  the  competency  of  a  witness  when 
he,  after  having  been  examined  upon  matters  on  which  the  objection  to 
the  competency  might  have  been  taken,  has  left  the  box,  and  is  recalled 
for  another  purpose,  in  respect  of  which  the  objection  also  arises.'' 

If  a  lunatic  is  tendered  as  a  witness,  it  is  for  the  Judge  to  examine 
whether  the  lunatic  be  of  competent  understanding  to  give  rational 
evidence,  and  is  aware  of  the  nature  and  obligation  of  an  oath.  If  the 
Judge  is  satisfied  on  these  points,  he  should  admit  the  lunatic  as  a  wit- 
ness.^ Before  being  sworn  the  lunatic  may  be  examined,  and  witnesses 
may  be  called  as  to  his  competency.  If  he  is  admitted,  it  is  for  the 
jury  to  judge  whether  his  evidence  be  tainted  hy  his  insanity,  and  to 
decide  upon  the  degree  of  credit  to  be  attached  to  it.^ 

In  the  examination  in  chief  of  a  witness,  he  must  not,  in  general,  be 
asked  leading  questions. ^"^     If,  however,  the  witness  appear  evidently 
to  be  hostile  to  the  party  who  has  called  him,  the  counsel  may 
*1099  put  leading  questions  to  him  in  the  same  manner  as  in  *  cross- 
examination  :   having  first  obtained  permission  of  the  Judge  to 
do  so.'^ 

1  Jacobs  V.  Laybourn,  11  M.  &  W.  685 ;  1  6  Beaching  v.  Gower,  Holt,  C  N.  P. 
D.  &  L.  352;  and  see  Yardley  v.  Arnold,  10  314;  see  Fellingham  v.  Sparrow,  9  Dowl. 
M.   &   W.  141;   2  Dowl.  N.  S-  311;  1  C.  &      141. 

M.  434;    Dewdnev  v.  Palmer,   4  M.  &   W.  7  Wollaston  v.    Hakewell,    3  M.    &   G. 

644;   Wollaston  v.  Hakewell,   3   Sc.    N.    R.  297. 

593;  Hartshorne  v.  Watson,  7  Scott,  494;  5  8  Reg.  v.  Hill,  2  Den.  C.  C.  R.  254;  15 

Bing.  N.  C.  47;  Stone  v.  Blackburn,  1  Esp.  Jur.  470.     [Before  the  affidavit  of  a  person 

37;  Peake  Ev.  195;  Turner  t).  Pearte,  IT.  R.  suffering  from  insane  delusions,  and  confined 

1 17.  in  a  lunatic  asylum,  can  be  received,  his  men- 

2  Jacobs  V.  Laybourn,  uhi  sup.  The  wit-  tal  condition  must  first  be  ascertained  by  pre- 
ness,  when  sworn  on  the  iwir  dire,  is  sworn  liminary  inquiry  before  the  Court,  or  some 
to  make  true  answer  to  all  such  questions  as  one  specially  delegated  for  that  purpose, 
the  Court  shall  demand  of  him.  and  an  affidavit  by  such  person  was  ordered 

3  Per  L.  C.  B.  Abinger,  in  Jacobs  v.  Lay-  to  be  taken  off  the  file.  Spittle  v.  Walton, 
bmirn,  uhisup.  L.  R.  11  Eq.  420.] 

*  Doe  d.  Norton  v.  Webster,  12  A.  &  E.  9  Ibid. 

442;  and  see  Bartlett  t>.  Smith,  11  M.  &  W.  W  Peake  Evid.  188;  Rose,  on  Evid.  146; 

483;  Jacobs  v.Lsiyhourn,ubi  sup.     There  ap-  Taylor,  §§  1262  A,   1263;  Best,   §§  643-645; 

pears   to  be  some"  doubt  whether  the  Judge  Powell,  437-439;  and  see  Nicholls  v.  Dowd- 

can  fake  notice  of  what  has  been  proved  by  ing,  1  Stark.  81;  Courteen  v.  Tonse,  1  Camp, 

one  witness,   in  order  to  judge  of  the  com-  43. 

petency   of  another.     Doe  d.  Wildgoose  v.  i  Peake,  188;  Rose.  147;  per  Abbott  C.J. 

Pearce,  5  M.  &  W.  506.  in  Bastin  v.  Carew,  Ry.  &  Moo.  127;  Clarke 

5  Per  L.  C.  Abinger,   in  Jacobs  v.  Lay-  v.  Saffrey,  ib.  126 ;  Bowman  v.  Bowman,  2 

boura  vi'i  sup.  M.  &  Rob.  501. 
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A  witness  can  be  allowed  only  to  speak  to  facts  within  his  own  knowl- 
edge and  recollection.-^  He  cannot,  therefore,  be  permitted  to  read  his 
evidence  ;  ^  bui  he  will  be  allowed  to  refresh  his  memor^^  from  an  entry 
in  a  book  or  on  paper  *  made  contemporaneously  with,  or  shortly  after, 
the  occurrence  of  the  fact  referred  to,^  if  he  can  afterwards  swear 
to  the  fact  from  his  recollection  ;  and  this,  though  he  himself  did  not  make 
the  entry.^  If  he  know  the  fact,  how^ever,  only  from  seeing  it  in  the 
book  or  paper,  the  original  book  or  paper  must  be  given  in  evidence, 
and  proved  by  other  means.''  But  where  a  witness,  on  seeing  his  ini- 
tials affixed  to  an  entry  of  payment,  said,  "  I  have  no  recollection  that  1 
received  the  money  ;  I  know  nothing  but  by  the  book  ;  but,  seeing  my 
initials,  I  have  no  doubt  that  I  received  the  money : "  this  was  held 
sufficient  evidence.^  AVhere  a  witness  had  been  examined  before  com- 
missioners of  bankrupts  shortly  after  the  act  of  bankruptcy,  he  was 
allowed  to  refer  to  the  deposition  he  then  made  for  the  purpose  of  re- 
freshing his  memory  as  to  the  date.^  And  where  a  surveyor  made  a 
survey  or  report,  which  he  fm-nished  to  his  employers,  and,  being  after- 
wards called  as  a  witness,  produced  a  printed  copy  of  this  report,  on 
the  margin  of  which  he  had,  two  days  before,  to  assist  him  in  giving 
his  explanations  as  a  witness,  made  a  few  jottings,  it  was  held  that  he 
might  look  at  this  copy  to  refresh  his  memory :  the  report  having  been 
made  up  from  his  original  notes,  of  which  it  was  in  substance,  though 
not  in  words,  a  transcript. ^*^  But  a  witness  will  not  be  allowed  to  re- 
fresh his  memory  with  the  copy  of  an  instrument,  although  the  original 
might  have  been  so  used,  unless  the  copy  was  made  by  himself,  or  in 
his  presence,  and  he  knows  it  to  be  correct ;  ^^  nor  will  he  be  allowed 
to  refresh  his  memory  from  a  copy  of  a  paper  made  by  himself  six 
months  after  he  wrote  the  original ;  though  the  original  is  proved  to  be 
so  covered  with  figures  as  to  be  unintelligible.^^  Where  a  paper  is  put 
into  the  hands  of  a  witness  to  refresh  his  memory,  the  opposite 
counsel  has  a  *  right  to  inspect  it,  without  being  forced  to  read  *  1100 
it  in  evidence.^  When  a  book  is  put  into  the  hands  of  a  witness 
to  refresh  his  recollection,  and  questions  are  asked  upon  it  in  cross- 
examination,  the  book  is  not  thereby  made  evidence  for  the  party  pro- 
ducing it :  though  it  may  be  so  for  the  opposite  party. ^ 

In  questions  of  science  a  witness  may  be  examined  as  to  his  opinion , 

2  Friedlander  P.  London  Assurance  Com-  N.  C.  397;  4  Scott,  128;  [Bank  v.  Cowan,  7 

panv,  4  B.  &  Ad.  193;   1  N.  &  M.  30;   see  Humph.  70.] 

Tavlor,  §§  I2G4-1273.  ^  Smith  e.  Morgan.  2  M.    &   Rob.  257; 

■    '8  5  St.  Tr.  ibo.  Wood  v.  Cooper,  1  C.  &  K.  645;  Whitlield  v. 

*  Doe  V.  Perkins,  3  T.  R.  749;   see  Rose.  Aland,  2  C.  &  K.  1015;  see  Vaughanv.  Mar- 
on  Evid.  154;  Taylor,  ^§  1263-1270.  tin,  1  Esp.  440. 

6  Steinkeller  v.  Newton,  9  C.  &  P.  313.  lo  Home  v.  McKenzie,  6  CI.  &  Fin.  628; 
8  Henry  v.  I>ee,  2  Chit.  124;  Burrough  v.  see  Topliam  v.  MUiregor,  1  C.  &  K.  320. 

Martin,  2  Camp.  112.  n  Burton  v.   Pluminer,  4  N.  &  M.  315;  2 

7  ]Joe  V.  Perkins,  T.  R.  749;  see  Cator  v.      A.  &  E.  341. 

Croydon  Canal  (Jompany,  4  Y.  &  C.  Ex.  405,  12  .Jones  v.  Stroud,  2  C.  &  P.  196. 

413;  [Rogers  V.  Burton,  Peck,  108;  Beets  v.  i  Sinclair  v.   Stevenson,  10  Moore,  46;  1 

States.  Mei^'s,  106.1  C.  &  P.  532;  2  Bing.  614;  R.  v.  Kamsden,  2 

8  Maughan  v.  Hubbard,  8  B.  &  C.  14;  2  C.  &  P.  603. 

M.  &  It.  5 ;  see  Treutham  v.  Deveril,  3  Bing.  ^  Puyue  v.  Ibbotson,  27  L.  J.  Ex.  341. 
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upon  facts  previously  stated ;  thus,  although  a  ph^'sician  may  have 
never  seen  the  patient,  he  may  swear  to  his  opinion  of  the  disease,  &e., 
upon  facts  stated  by  others.^ 

A  witness  may  compare  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  Judge  to  be  genuine  ;  and  such  writings,  and 
the  evidence  of  the  witnesses  respecting  the  same,  may  be  submitted 
to  the  Court  and  jury  as  evidence  of  the  genuineness,  or  otherwise,  of 
the  writing  in  dispute.* 

A  party  producing  a  witness  may  not  impeach  his  credit  by  general 
evidence  of  bad  character ;  but  he  may,  in  case  the  witness  in  the 
opinion  of  the  Judge  pi'oves  adverse,^  contradict  him  by  other  evidence, 
or,  by  leave  of  the  Judge,  prove  that  he  has  made  at  other  times  a 
statement  inconsistent  with  his  present  testimony  ;  but  before  such  last- 
mentioned  proof  can  be  given,  the  ch'cumstances  of  the  supposed  state- 
ment, sufficient  to  designate  the  particular  occasion,  must  be  mentioned 
to  the  witness,  and  he  must  be  asked  whether  or  not  he  has  made  such 
statement.^  Formerly,  neither  the  plaintiff  nor  the  defendant  was 
allowed  to  give  evidence  for  the  sole  purpose  of  discrediting  his  own 
witness  ;  "^  nor  could  he  put  questions  to  him,  the  answers  to  which 
might  tend  to  discredit  him.*  A  witness  who  gave  evidence  adverse  to 
the  party  calling  him,  might,  however,  be  asked  whether  he  had  not 
given  a  different  account  of  the  same  matter  before  the  trial ;  but  it 
seems,  that,  in  the  event  of  a  denial  by  the  witness,  another  wit- 
ness could  not  be  called  to  contradict  him  in  that  respect.^  A 
*1101  *  party  might  give  evidence  to  prove  facts  denied  b}^  one  of  his 
witnesses,  and  thus  incidentally  contradict  him.^ 

If  a  witness,  upon  cross-examination  as  to  a  former  statement  made 
by  him  relative  to  the  subject-matter  of  the  cause,  and  inconsistent  with 
his  present  testimony,  does  not  distinctly  admit  that  he  has  made  such 
statement,  proof  may  be  given  that  he  did  in  fact  make  it ;  but  before 
such  proof  can  be  given,  the  circumstances  of  the  supposed  statement, 
sufficient  to  designate  the  particular  occasion,  must  be  mentioned  to  the 

8  Rose.  Evid.  153;  Tavlor,  §  1274;  Best,  6  17  &   18  Vic.  c.  125,  §  22;   Taylor,  §§ 

§§  515,  519;  and  see  M'NauKhton's  Case,  10  1282,  1283;  Best,  §647;  Howell,  440.     Simi- 

Cl.  &  F.  200 ;  Fenwick  v.  Bell,   1  C.  &  K.  lar  provisions  have  been  adopted  in  a  late 

312;    Rickards  v.  Murdock,   10  B.  &  C.  527;  statute  of  Massachusetts,  under  which,  how- 

but  see  Campbell  v.  Richards,  2  N.  &  M.  542 ;  ever,  the  leave  of  the  Judge  is  not  necessary 

5  B.  &  Ad.  840.     As  to  the  form  of  the  ques-  to   the  admission  of  the  contradictory  evi- 

tion  to  be  put  to   the  witness,    see   Sills  v.  dence.     St.  Mass.  1869,  c.  425. 

Brown   9  C  &  P.  601.  '  5  St.  Tr.  2,  764,  792 ;  Ewer  v.  Ambrose, 

4  17  &  18  Vic.  c.  125,  §  27;  Taylor,  §§  3  B.  &  C.  749;  5  D.  &  R.  629;  Elton  v.  Lar- 
1667-1671;  Best,  §  243;  Powell,  358.  kins,  5  C.   &  P.   385;    Holdsworth  1;.  Dart- 

5  A  witness  is  "not  "adverse"  within  the  mouth  (Mayor),  2  M.  &  Rob.  153,  per  Parke 
meaning  of  the  section,  merely  because  his  B. ;  and  see  Rose,  on  Evid.  130. 
testimony  is  unfavorable  to  the  party  calling  8  gee  Winter  v.  Butt,  2  M.  &  Rob.  357 ; 
him.     To  be  "adverse,"   so  as  to  entitle  the  Allaj'  v.  Hutchins,  ib.  358,  n. 

party  calling  the  witness  to  prove  that  he  has  ^  Melhuish  v.  Collier,  15  Q.   B.  878;  14 

made  at  another  time  a  statement  inconsis-  Jur.  621;  Taylor  on  Evid.  950;  1  Greenl.  Ev. 

tent  with  his  present  testimony,  he  must,  in  §§  443,  444. 

the    opinion  of    the    Judge,    be   "hostile."  1  See  Alexander  v.  Gibson,  2  Camp.  556; 

Greenough  «.  Eccles,  5  C.  B.  N.   S.  786;   5  Richardson   v.    Allan,  2   Stark.  334;    2  Chit. 

Jur.  i=    S  766;  see  Martin  v.  Travellers'  In-  657;  R.  v.  Ball,  8  C  &  P.  745. 

surance  Company,  1  F.  &  F.  505. 
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witness,  and  he  must  be  asked  whether  or  not  he  has  made  such  state- 
ment.^ A  part}'  ma}'  also  give  evidence,  for  the  purpose  of  detracting 
from  the  credit  of  one  of  his  opponent's  witnesses  ;  as,  for  instance,  he 
may  show  that  the  witness  has,  at  some  previous  time,  given  a  different 
account  of  the  fact  he  has  sworn  to,  either  upon  oath,^  by  letter,*  or  the 
like.  A  collateral  u-relevaut  inquiry  cannot  be  gone  into  to  discredit  a 
witness  on  the  other  side.^  Before,  however,  giving  evidence  of  a  state- 
ment made  by  a  witness,  for  the  above  purpose,  he  should  be  first  asked 
whether  he  ever  made  such  statement :  ®  unless  he  expressly  denied 
having  made  it,  the  evidence  could  not  formerly  be  given.''  Where  a 
witness,  on  cross-examination,  denies  having  used  particular  expres- 
sions in  the  presence  of  the  parties,  the  opposite  counsel,  examining  a 
person  to  contradict  the  witness,  is  not  at  liberty  to  lead  him  by  read- 
ing from  his  brief  the  words  denied :  the  conversation  spoken  to  by  the 
first  witness  being  evidence  in  itself.® 

It  may  sometimes  be  ad\dsable  to  examine  witnesses  out  of  the  hear- 
ing of  each  other.  In  such  a  case,  it  is  usual  to  order  the  witnesses  out 
of  Court.^  Either  party,  at  any  period  of  the  cause,  has  a  right  to  re- 
quire that  the  unexamined  witnesses  should  be  out  of  Court."  But 
where  a  witness  remains  in  Court,  after  an  order  for  the  witnesses  to 
withdi-aw,  it  seems  that  the  Judge  cannot  refuse  to  allow  him  to  be  ex- 
amined, although  the  witness  may  be  fined  for  his  contempt." 
If  the  attorney  in  the  cause  is  a  *  witness,  he  will  be  suffered  to  *1102 
remain  :  his  assistance  being  absolutely  necessary  to  the  proper 
conduct  of  the  cause. ^  And,  as  a  general  rule,  a  party  to  the  cause 
who  is  to  be  examined  as  a  witness  will  be  allowed  to  remain.^ 

When  the  direct  examination  is  finished,  the  witness  may  be  cross- 
examined  by  the  counsel  for  the  opposite  party. ^  If  the  party  calling 
a  witness  does  not  think  proper  to  examine  him  after  he  is  called  and 
sworn,  he  may  nevertheless  be  cross-examined  by  the  counsel  for  the 

2  17  &  18  Vic.  c.  125,  §  23;  Taylor,  §§  »  Phil,  on  Evid.  458  ;  Tavlor,  §§  12by- 
1300,  1306;  Best,  §  646.                                         1261  ;  Rose.  146  ;  R.  v.  Collev,  1  M.  &  M. 

3  2  Hawk.  c.  46,  §  11;  Lowe  v.  Jolliffe,  1       329. 

W.  Bl.  365:  Richardson  v.  Allan,  ubisup.;  1"  Southey  r.  Nash,  7  C.  &  P.  632;  [Dough- 

and  see  Melhuish  v.  Collier,  ubi  sup.  erty  v.  Shown,  1  Heisk.  302.    It  is  error  to 

*  De  Sailly  v.  Morgan,  2  Esp.  691.  refuse,  upon  affidavit  of  the  necessity.    Rain- 

6  Tenant  v.  Hamilton,  1  Rob.   821;  7  CI.  water  t;.  Elmore,  1  Heisk.  363.] 

&F.  122;  Attorney-General  v.  Hitchcock,  1  "  See  Cobbett  v.  Hudson,  1  El.   &  Bl.  11, 

Ex.  91 ;  Palmer  v.  Trower,  22  L.  J.  Ex.  32;  14;  17  .lur.  488;  Parker  v.  M' William,  4  M. 

Tolman  v.  Johnstone,  2  F.  &  F.  66;  Hatha-  &  P.  480;  6  Biiig.  683;  R.  v.  Collev,  1  M.  & 

way  V.  Crocker,  7  Met.  265.  M.  329:  R.  v.  Wilde,  6  C.  &  P.  380;  Chatid- 

6  Carpenter  v.  Wall,  11  A.  &  E.  803;  3  ler  t-.  Home.  2  M.  &  Rob.  423;  Beanion  v. 
P.  &  I).  457  ;  see  R.  v.  St.  George,  9  C.  &  P.  Ellice,  4  C.  &  P.  585 :  and  see  Attorney-Gen- 
483.    But  in  Massachusetts,  a  witness  may  eral  v.  Bulpit,  9  Pri.  4,  a  revenue  case. 

be  impeached   by  evidence  of  his  previous  l  Pomeroy  v.  Badderley,  Rv.  &  Moo.  430 ; 

contradictory  statements,  without  first  calling  but  see  R.  v.  Webb,  3  Stark,  liv.  1733. 
his  attention  to  those  statements.     Tucker  v.  2  gee  Constance  v.  Brain,  2  Jur.   N.    S. 

Welsh,  17  Mass.  ICO  ;  Gould  v.  Norfolk  Lead  1145,  Ex.;  Charnock  v.  Dewing.  3  C.  &  K. 

Co.,  9  Cush.  338  ;  Commonwealth  v.  Haw-  373;  R.  v.  Newman,  3  C.  &  K.  252.  where, 

kins,  3  Gray,  463.  on  the  trial  of  an  information  for  libel,  the 

7  Long  V.  Hitchcock,  9  C  &  P.  619  ;    but  prosecutor  was  ordered  out  of  Court. 

Bee  Crawley  v.  Page,  7  C.  &  P.  791.  »  See  Taylor,  ^§  1283-1307;  Best,  §§  655, 

8  Hallett  V.  Cousins,  2  M.  &  Rob.  2.38.  664;  Powell,  442,  445. 
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opposite  party  :  *  unless  he  was  merely  called  to  produce  a  document,' 
or  by  mistake  of  counsel,  and  no  question  was  put  to  him.®  In  cross- 
examining  a  witness,  the  counsel  may  ask  him  leading  questions.^  He 
may  even  be  cross-examined  as  to  a  fact  irrelevant  to  the  issue,  for  the 
purpose  of  discrediting  his  testimony  by  what  he  himself  may  state  in 
evidence  ;  ^  but  othei-wise  where  it  is  done  with  the  intention  of  calling 
other  witnesses  to  disprove  what  he  says.^ 

A  witness  may  be  cross-examined  as  to  previous  statements  made  by 
him  in  writing,  or  reduced  into  writing,  relative  to  the  subject-matter 
of  the  cause,  without  such  writing  being  shown  to  him ; "  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his  attention  must, 
before  such  contradictory  proof  can  be  given,  be  called  to  those  parts 
of  the  writing  which  are  to  be  used  for  the  purpose  of  so  contradicting 
him  ;  the  Judge,  however,  may,  at  any  time  during  the  trial,  require  the 
production  of  the  writing  for  his  inspection,  and  he  may  thereupon 
make  such  use  of  it  for  the  purposes  of  the  trial  as  he  shall  think  fit." 
Formerly  it  was  held,  that,  the  mere  fact  of  counsel,  whilst  cross-exam- 
ining a  witness,  putting  a  document  into  the  witness's  hand,  and  asking 
him  whether  it  was  in  his  handwriting,  did  not  entitle  the  opposite 
party  to  see  such  document ;  but  the  opposite  counsel  had  a  right  to  see 
the  document  before  the  cross-examining  counsel  proceeded  to 
*1103  found  any  question  on  the  document  itself.  ^^  Parties  are  not  *en- 
titled  to  put  in,  as  part  of  their  case,  documents  handed  to  a  wit- 
ness, on  cross-examination  by  the  opposite  party,  in  order  that  he  may 
depose  to  their  nature.^ 

A  witness  is  not  bound  to  answer  questions,  tlie  answer  to  which  may 
expose  him  to  punishment,  or  to  a  criminal  charge,  or  tend  so  to  do  ;  ^ 
such  questions,  however,  it  seems  may  be  put ;  '^  and  a  witness  is  not 
bound  to  answer  questions,  put  for  the  purpose  of  degrading  his  char- 
acter.* K  a  witness  claims  the  protection  of  the  Court,  on  the  ground 
that  his  answer  would  tend  to  criminate  him,  and  there  appear  to  be 
reasonable  grounds  to  believe  that  it  would  do  so,  he  is  not  compellable 
to  answer.^     A  party  to  a  suit  may  be  put  into  the  box  by  his  opponent 

4  Phillips  V.  Earner,  1  Esp.  357;  R.  v.  practice  before  this  enactment,  see  per  Ab- 
Brooke  2  Stark    472.  bottC.  J.,  Queen's  Case,  2  B.  &B.  293;  Bas- 

5  Rush  V.  Smith,  1  C.  M.  &  R.  94  ;  Sum-  tard  v.  Smith,  10  A.  &  E.  213 ;  Davis  v. 
mers  v.  Moselev.  ib.  96,  n.,  and  cases  there  Davis,  9  C.  &  P.  252;  M'Donnell  v.  Evans, 
cited  16  Jur.  103,  C.  P. 

6  Wood  V.  Mackinson,  2  M.  &  Rob.  273.  12  Cope  v.  The  Thames  Haven  Dock  Com-  , 

7  Rose.  Ev.  147;  Tavlor,  §  1288;  and  see  pany,  2  C.  &  K.  757;  but  see  Collier  v. 
Dickinson  v.  Shee,  4  Esp.  68.  Nokes,  ib.  1012;  Reg.  v.  Duncombe,  8  C.  & 

8  Harris  v.  Tippet,  2  Camp.  637.  P-  369. 

9  Spenceley  v.  De  Willott,  7  East,  103 ;  see,  1  Collier  v.  Nokes,  ubi  srip. 

as  to  the  cross-examination  of  a  witness  gen-  2  gee  Taylor,  §§  1308-1329 ;  Best,  §§  125- 

erally,  Rose,  on  Ev.  147;  Taylor,   §§  1288-  131;IW11,  68. 

j-jQg  3  See  Rose,  on  Ev.  143;  Queen  s  Case,  2 

'  10  'see  Darby  v.  Ouselev,  1  H.  &  N.  1 ;  2  B.  &  B.  311. 
Jur.  N.  S.  497,  where  it  was  held  that  the  ^  Rose,  on  Ev.  144. 

plaintiff  could  not  be  asked,  on  cross-exami-  6  Ex  parte  Fernandez,   10  C.  B.  N.  S.  3 

nation  whether  his  name  was  inscribed  in  a  39,   40;   7  Jur.  N.  S.  571;  Reg.  v.  Boyes,  1 

certain  book;  and  see  Taylor,  §§  1301-1303;  B.  &  S.  311;  7  Jur.  N.  S.  1158;    ante,  pp. 

Best   §  646.  562,  942;  Taylor  on  Evid.  §  1311. 
11 '17  &  18  Vic.  c.  125,  §  24.    As  to  the 
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and  sworn,  although  the  counsel  for  such  party  objects  that  the  questions 
intended  to  be  put  to  him  will  criminate  him,  and  that  he  will  object  to 
answer  them :  it  is  for  the  party  himself  to  make  such  objections.^ 

AU  other  questions,  for  the  purpose  of  impeaching  a  witness's  char- 
acter must  be  answered.''  Or,  if  general  evidence  is  given  of  the  bad 
character  of  the  witness,  the  opposite  party  may  cross-examine  the  wit- 
nesses as  to  the  grounds  of  their  opinions,  if  he  thinks  it  prudent  to  do 
so ;  or  he  may  caU  witnesses  to  speak  to  the  general  good  conduct  of 
the  witness,  or  contradict  any  particular  facts  the  other  witnesses  may 
have  disclosed  in  their  cross-examination.^  The  refusal  of  a  witness  to 
answer  a  question  ought  not,  legally,  to  have  any  effect  with  the  jury.^ 

A  witness  in  any  cause  may  be  questioned  as  to  whether  he  has  been 
convicted  of  any  felony  or  misdemeanor,  and  if,  upon  being  so  ques- 
tioned, he  either  denies  the  fact,  or  refuses  to  answer  it,  the  opposite 
party  may  prove  such  con^dction  ;  and  a  certificate  containing  the  sub- 
stance and  effect  only  (omitting  the  formal  part)  of  the  indictment  and 
conviction  for  such  offence,  purporting  to  be  signed  by  the  Clerk  of  the 
Court,  or  other  officer  having  the  custody  of  the  records  of  the  Court 
where  the  offender  was  convicted,  or  by  the  deputy  of  such  clerk  or 
officer  (for  which  certificate  a  fee  of  five  shillings  and  no  more  may  be 
demanded  or  taken),  is,  upon  proof  of  the  identity  of  the  person,  suffi- 
cient evidence  of  the  conviction,  without  proof  of  the  signature  or  offi- 
cial character  of  the  person  appearing  to  have  signed  the  same.^° 

*  If  any  new  fact  arises  out  of  the  cross-examination,  the  wit-  *1104: 
ness  may  be  re-examined  as  to  it  by  the  counsel  for  the  party 
on  whose  behalf  he  has  been  examined.  In  the  same  manner  he  may 
be  re-examined,  when  necessary,  in  order  to  explain  any  part  of  his 
cross-examination.^  A  witness,  who  has  been  cross-examined  as  to 
what  the  plaintiff  said  in  a  particular  conversation,  cannot,  on  that 
ground,  be  re-examined  as  to  other  assertions  made  by  the  plaintiff 
in  the  same  conversation,  but  not  connected  with  the  assertions  to 
which  the  cross-examination  related:  although  the  assertions  as  to 
which  it  is  proposed  to  re-examine  are  connected  with  the  subject- 
matter  of  the  present  suit.^  Where  a  witness  of  the  plaintiff  stated,  on 
cross-examination,  facts  which  were  not  strictly  evidence,  but  might 
prejudice  the  plaintiff,  it  was  held,  that,  unless  the  defendant  applied 
to  strike  them  out  of  the  Judge's  notes,  the  plaintiff  was  entitled  to 
re-examine  upon  them.* 

6  Boyle  V.  Wiseman,  10  Ex.  647 ;  1  Jur.  puted  to  him,  and  denied  it,  such  denial  was 
N.  S.  115;  Osborne  v.  The  London  Dock  conclusive,  and  witnesses  could  not  after- 
Companv,  10  Ex.  fW8;  1  Jur.  N.  S.  9.3.  wards  be  called,  or  other  evidence   given,  to 

7  SceVlundell  v.  Pratt,  1  M.  &  M.  108.  contradict  him.     R.  v.  Watson,  2  Stark.  149 

8  See  Taylor,  §§  i;i24-1327.  et  seq. ;  Harris  v.  Tippet,  2  Gamp.  637._ 

9  R.  V.  Watson,  2  Stark.  157;  Rose  v.  ^  See,  as  to  the  re-examination  of  a  witness, 
Blakcmore,  Ry.  &  Moo.  382;  Lloyd  v.  Pas-  Rose,  on  Ev.  150;  Taylor,  §§  1328,  i;!2!); 
Bingham   16  Vcs.  59.  Powell,  450;  The  Queen's  Case,  2  B.  &  B. 

w'l7  &   18  Vic.   c.   125,  §   25;  Taylor,  §       297,  per  Abbott  C.  J. 
1233;  Best,  §  205.     Before  this  enactment,  if  '•^  Prince  v.  S.amo,  7  A.  &  E.  627.^ 

a  witness  was  examined  as  to  an  offence  im-  »  Blcwitt  v.  Tregouing,  3  A.  &  E.  554. 
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It  is  in  the  discretion  of  the  Judge  whether  he  will  permit  a  witness 
to  be  recalled,  and  it  is  not  necessary  that  the  opposite  side  should 
consent.*  At  Common  Law,  the  Court  will  not  interfere  with  the 
Judge's  discretion,  unless  it  be  very  clear  that  he  was  wrong.^  The  Judge 
wUl,  in  general,  allow  counsel,  after  he  has  closed  his  case,  to  recall  a 
witness  for  the  purpose  of  obviating  objections  which  are  beside  the  jus- 
tice of  the  case,  and  little  more  than  mere  matter  of  form  ;  ®  but  not  to 
remedy  a  defect  in  substance,  unless  it  has  arisen  from  inadvertence  on 
his  part.'' 

When  points  of  law  arise  incidentally  during  the  trial,  all  the  counsel 
on  both  sides  may  be  heard  by  the  Court,  and  the  leading  counsel  of  the 
party  making  the  objections  or  submitting  the  point  alone  replies.  If 
the  defendant's  counsel  take  an  objection,  and  the  plaintiff's  counsel 
answer  it,  and,  in  replying  on  the  objecti6n,  the  defendant's  counsel 
cite  a  case,  the  plaintitf 's  counsel  will  be  allowed  to  observe  on  the  case 
so  cited.^  And  when  a  defendant  relies  upon  a  legal  objection,  and 
calls  evidence  to  support  it,  the  plaintiff's  counsel  having  answered  the 
objection,  the  defendant  is  entitled  to  be  heard  on  the  law  in  reply.^ 
On  a  question  as  to  which  party  has  the  right  to  begin,  one  counsel 

only,  in  general,  is  heard  on  each  side.^°  The  objection  of  a 
*1105  witness  to  a  question  *  which  he  considers  himself  not  bound  to 

answer,  is  not  a  point  on  which  counsel  are  heard. ^  And  a  wit- 
ness has  no  right  to  have  the  question  of  his  liability  to  produce  a  doc- 
ument argued  by  counsel  retained  for  that  purpose. ^  Where  a  party 
conducts  his  case  in  person,  it  is  questionable  how  far  counsel  can  be 
heard  for  him  on  a  point  of  law.^  All  preliminary  questions  of  fact  on 
which  the  admissibility  of  evidence  depends  are  to  be  decided  by  the 
Judge,  and  not  by  the  jury.* 

When  a  party  who  opened  the  cause  has  gone  through  his  evidence 
and  examined  all  his  witnesses,  he  asks  the  counsel  on  the  opposite  side 
whether  he  will  call  any  witnesses  or  put  in  any  evidence.  If  he  says 
he  will  not,  the  counsel  who  began,  sums  up  his  evidence,  and  the  other 
counsel  then  makes  his  speech  to  the  jury ;  but  if  he  says  that  he  will 
call  witnesses,  or  put  in  evidence,  he  addresses  the  jury,  and  then 
calls  his  witnesses:  after  which  he  sums  up  his  evidence,  and  the 
counsel  who  began  has  the  general   reply. ^     The   witnesses   for   the 

4  Adams  v.  Bankart,  1  C.   M.  &  R.  681;  »  Arden  v.  Tucker,  1  M.  &  Rob.  192. 
Catlin -y.  Barker,  llJur.  1105,  C.  P. ;  Taylor,  w  Rawlius  «.   Desborough,  2  M.  &  Rob. 
K  yi^\  70  ;  see  Bastard  v.  Smith,  to.  132. 

5  Middleton  v.  Barned,  18  L.  J.   Ex.  433.  i  R.  v.  Adey,  1  M.  &  Rob.  94. 

Giles  V.  Powell,  2  C  &  P.  259 ;    Soulby  v.  2  Doe  d.  Kowcliffe  v.  Earl  of  Egremont,  2 

Pickford,  2  M.  &  P.  545.  M.  &  Rob  386.  ,  ,^    c,  „  u 

6  Aldred  v.  Halliwell,  1  Stark.  117.       ■■  ^  Shuttleworth  v.  Nicholson,  1  M.  &  Rob. 
T  Giles  V.  Powell,  vbi  sup.  254 ;  Moscatti  v.  Lawson,  ib.  454. 

8  Fairlie  v.  Denton,  3  C.  &  P.  103 ;  and  *  Bennison  v.  Jervison,  12  Jur.  485,  Ex. ; 

see  Power  v.  Barham,  7  C.  &  P.  356  ;  4  A.  &  Boyle  v.  Wiseman,  10  Ex.  647  ;  1  Jur.  N.  S. 

E.  473.     In  practice,  it  is  not  usual  for  more  115. 

than  two  counsel  on  each  side  to  address  the  6  17  &  18  Vic.  c.  125,  §  18;  Ord.  XLI.  43; 

Court,  on  a  question  of  law  arising  during  see  ante,  p.  1096,  n. 
the  trial. 
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defence    are   examined  and   cross-examined  in   the    manner  already 
mentioned. 

It  is  in  the  discretion  of  the  Judge,  at  the  trial,  in  what  order  the 
counsel  for  different  defendants,  having  different  interests,  shall  cross- 
examine  and  addi-ess  the  jury.^  On  the  trial  of  an  issue,  directed  by 
the  Court  of  Chancery,  to  try  whether  the  plaintiff  was  next  of  kin  to 
J.  S.  (with  the  usual  order  for  indorsing  any  special  matter  on  the 
record),  one  defendant,  A.  B.,  claimed  to  be  as  nearly  related  to  J.  S. 
as  the  plaintiff  was ;  the  other  defendant,  C.  D.,  set  up  a  claim  incon- 
sistent with  the  cases  both  of  the  plaintiff  and  A.  B. :  it  was  held,  that, 
at  the  close  of  the  plaintiff's  case,  C.  D.  should  not  only  open,  but 
prove  his  case,  and  that  then  A.  B.  should  do  the  like,  the  plaintiff 
having  the  general  repl}'  on  both.'' 

As  we  have  seen,  the  plaintiff  may,  in  the  first  instance,  prove  only 
a  prima  facie  case.  Where  he  does  so,  he  may,  as  a  general  rule,  call 
witnesses  to  disprove  the  defence  attempted  to  be  made  out  by  the 
defendant's  witnesses.^  It  is  in  the  discretion  of  the  Judge  whether  he 
will  allow  the  plaintiff  to  give  evidence  in  reply.^  Such  discretion  may, 
it  seems,  at  Common  Law,  be  reviewed  by  the  Court.^°  The  plaintiff 
cannot  call  evidence  in  reply,  for  the  mere  purpose  of  confii-ming 
the  primd  facie  case  made  out  by  him  *  in  the  first  instance.^  A  *1106 
witness  may  be  called  in  reply  to  contradict  a  statement  alleged 
by  the  defendant's  witnesses  to  have  been  made  in  his  presence.^ 

Where  the  Judge  decides  that  there  is  no  evidence  in  support  of  tlje 
plaintiff's  case,  his  counsel  has  no  right  to  sum  up  the  evidence  adduced.^ 
A  counsel  who  has  not  announced  his  intention  to  adduce  evidence,  in 
consequence  of  which  the  party  who  began  sums  up  his  case,  cannot  be 
permitted  afterwards  to  alter  his  mind  and  adduce  evidence.* 

If  the  counsel  for  the  defence  has  examined  any  witnesses,  or  adduced 
any  evidence  in  support  of  it,  the  opposite  party  is  entitled  to  the  reply, 
as  of  right :  otherwise  not,  unless  when  the  Queen  is  a  party,  and  the 
privilege  of  replying  is  claimed  by  the  Attorney-General  in  right  of  his 
office.^  But  where  the  counsel  for  the  defendant  states  facts  to  the  jury, 
or  the  Com-t,  as  the  case  may  be,  which  he  calls  no  witnesses  to  prove, 
it  is  in  the  discretion  of  the  Judge  to  permit  the  plaintiff's  counsel  to 
reply.*    Where  the  defendant  proves  a  payment  to  the  plaintiff,   by 

6  Fletcher©.  Crosbie,  2  M.  &  Rob.  407;  8  Hodpes  v.  Ancrum,  1  Jur.  N.  S.  547, 
see  R.  V.  Harber,  1  C;.  &  K.  434.  Piatt  B.  diss. 

7  Phillips  V.  Willetts,  2  M.  &  Rob.  310.  *  Darby  v.  Ouseley,  1  H.  &  N.  1;  2  Jur. 

8  See  Taylor,  §§  357-361;    Best,   §  633;  N.  S.  497. 

Powell.  451 ;  Penn  v.  Jack,  L.  R.  2  Eq.  314,  ^  R.  „.  Earl  of  Abinf^don,  Peake  N.  P.  C. 

V.  C.  W.  236 ;  1  Esp.  226 ;  R.  v.  Marsden,  1  M.  &  M. 

9  Wright ».  Wilcox,  19  L.  J.  C.  P.  333.  439;  R.  v.  Bell,  ih.   440;   and  see  Rowe  i'. 
10  Jbifl.  Brenton,  3  M.  &  R.  304.     As  to  the  right  of 

1  .Jacobs  V.  Tarleton,  11  Q.  B.  421;  12  reply,  see  Taylor,  §§  361,  362;  Best,  §  633; 
Jur.  517;  see  Darch  v.  Tover,  13  Jur.  959,  Q.       Powell,  451. 

B. ;  R.  V.  Ililditch.  5  C.  &  P.  299.  6  Oerar  v.  Sodo,  1  M.  &  M.  8;  see  R.  v. 

2  Cope  V.  The  Thames  Haveu  Dock  Com-  Bigiiold,  4  D.  &  R.  70;  R.  v.  Home,  20  How. 
pany,  2  C  &  K.  758;  Jacobs  v.  Tarlutou,  ubi  St.  Tr.  703;  Naish  v.  Browne,  2  C.  &  K. 
iup.  219;  Faith  v.  M'lutyre,  7  C.  &  P.  44. 
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showing  the  particulars  of  demand  delivered  under  a  Judge's  order,  in 
which  the  plaintiff  has  credited  the  defendant :  this  is  evidence  for  the 
defendant,  and  entitles  the  plaintiff  to  a  repl3^^  If  certain  parts  of  a 
book  are  used  to  refresh  the  memor}-  of  a  witness  for  the  plaintiff,  and 
the  defendant's  counsel  in  his  address  to  the  jury,  or  to  the  Coui-t,  ob- 
serves upon  the  general  state  of  the  book  and  refers  to  other  parts  of  it, 
such  observations  do  not  give  the  plaintiff's  counsel  the  right  of  reply.® 
And  if  a  document  is  called  for,  after  notice  to  produce  by  the  plaintiff, 
the  defendant  does  not  give  the  plaintiff's  counsel  a  right  to  reply  by 
producing  evidence,  during  the  plaintiff's  case,  to  show  that  the  docu- 
ment is  lawfully  out  of  his  possession.®  Evidence  may  in  some  cases  be 
given  in  answer  to  the  defendant's  case.  When  evidence  is  so  given, 
the  defendant's  counsel  does  not  sum  up  his  evidence  at  the  close  of  the 
case  ;  but  waits  until  the  plaintiff  has  given  his  additional  evidence, 
and  then  addresses  the  jury  or  the  Court :  summing  up  his  own  evi- 
dence, and  replying  on  the  plaintiff's  additional  evidence  ;  ^°  after 
*1107  *  which  the  plaintiff's  counsel  replies  on  the  whole  case.  The  re- 
ply closes  the  case  on  both  sides. 
When  the  case  is  closed  on  both  sides,  the  Judge,  if  the  trial  is  by  a 
jury,  sums  up  the  evidence  (as  it  is  termed)  :  that  is,  he  states  to  the 
jury  the  matters  really  in  dispute  between  the  parties,  calls  to  their 
attention  such  parts  of  the  evidence  as  he  thinks  proper,  and  makes  his 
remarks  on  it,  when  necessary ;  and  he  may,  if  he  thinks  it  necessary, 
tall  the  jury  the  impression  the  evidence  has  left  upon  his  mind.^  If 
any  question  of  law  be  mixed  up  with  the  questions  of  fact,  he  states 
to  them  the  principles  of  law  upon  which  the  case  must  be  decided,  and 
the  manner  in  which  they  must  be  applied  to,  and  their  effect  upon,  it ;  ^ 
and,  lastly,  he  states  to  them,  if  necessary,  the  form  in  which  they  are 
to  give  their  verdict.  As  all  this,  however,  is  intended  merely  as  an 
assistance  to  the  jury,  the  Judge,  in  his  discretion,  will  omit  any  part 
of  it  he  may  think  unnecessary.  Where  the  case  is  very  clear  both  in 
point  of  law  and  fact,  and  it  is  apparent  that  the  jury  have  already 
determined  on  a  verdict  in  accordance  with  the  justice  and  merits  of  the 
case,  the  Judge  will  omit  the  summing  up  altogether.^ 

After  the  evidence  is  given,  and  the  Judge  has  summed  it  up,  the 
jury  proceed  to  consider  of  their  verdict,  and  either  give  such  verdict 
without  quitting  the  jury  box,  or,  in  cases  of  difficulty,  or  where  there 
is  a  difference  of  opinion  among  them,  they  may  withdraw  to  a  room 
pro\ided  for  that  purpose,  in  order  to  deliberate  on  their  verdict.    Where 

7  Rvmer  v.  Cook,  1  M.  &  M.  86,  n.  not  be  allowed  to  adduce  further  evidence. 

8  Pullen  V.  White,  3  C  &  P.  434.  Penn  v.  Jack,  L.  R.  2  Eq.  314,  V.  C.  W. 

9  Harvey  v.  Mitchell,   2  M.  &  Rob.  366,  l  Davidsou  v.  Stanley,  3  Sc.  N.  R.  49. 
per  Parke  B.                                                                 ^  See  Parmiter  v.  Coupland,  6  M.  &  W. 

10  See  17  &  18  Vic.  c.  125,  §  18,  and  Ord.  105 ;  Bavlis  v.  Lawrence,  11  A.  &  E.  920  ;  3 
XLL  43;  Stark.  Ev.  608;  Meagoe  v.  Sim-  P.  &D."526;  Panton  W.Williams,  2  Q.  B. 
mons,  1  M.  &  M.   121 ;   3  C  &   P.  76  ;  Doe      169. 

Goalee  V.   Goslee,    9  C.  &  P.  46  ;    Furze  v.  3  As  to  the  duty  of  the  Judge  in  summmg 

Asker,  3  C.  &  K.  73.    The  defendant  will      up,  see  Taylor,  §§23,24;  Best,  §  82;  Powell, 

10. 
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they  thas  retire  from  the  Court,  thej'  are  taken  charge  of  by  the  Usher,* 
and  the  jury  must  be  kept  together,  without  meat,  drink,  or  fire  (candle- 
Ught  only  excepted),  until  they  have  delivered  their  verdict:  unless 
otherwise  ordered  by  the  Judge  ;  and  they  must  not  be  allowed  to 
speak  with  any  person  whatever  until  the}'  have  agreed  upon  their  ver- 
dict :  between  which  time  and  the  time  of  delivering  their  verdict  they 
may  speak  with  the  Usher  who  keeps  them,  but  with  no  other  person  ; 
and  before  the  Jur}-  retire,  the  Usher  is  sworn  in  open  Court,  bj^  the 
Registrar  to  keep  them  thus.^  If  they  eat  or  drink  at  their  own  ex- 
pense, or  at  the  expense  of  either  of  the  parties,  they  subject  them- 
selves to  be  fined ;  and  if  at  the  expense  of  the  party  for  whom 
they  afterwards  give  their  verdict,  it  also  avoids  the  verdict.® 
*  Where,  however,  a  trial  was  not  concluded  on  the  first  day,  *1108 
but  the  Court  adjourned  to  the  day  following,  and  in  the  mean 
time  the  jury  separated  and  went  to  their  respective  homes,  without  the 
assent  or  knowledge  of  the  defendant,  still  the  Court  held  it  to  be  no 
ground  for  gi-anting  a  new  trial,  unless  it  could  also  be  shown  that 
some  improper  attempt  had  been  made  to  practise  upon  or  tamper  with 
the  jur}-,  whilst  the}'  were  thus  separated.^  And  where  two  of  the  jury, 
during  the  progress  of  a  trial  which  lasted  two  days,  dined  and  slept  at 
the  house  of  the  defendant  on  the  evening  of  the  first  day,  and  conse- 
quently before  the  summing  up,  it  was  held  that  this  did  not  avoid  a 
verdict  found  for  the  defendant.'-^ 

If  the  jury  determine  their  verdict  by  lots,  the  verdict  may  be  set 
aside,  and  the  jurors  fined. ^ 

When  the  jury  withdraw,  they  may  take  with  them  documents  put  in 
evidence  in  the  cause  ;  *  but  they  cannot  take  with  them  documents 
which  have  not  been  proved ;  ^  and  if  the  party  for  whom  the  verdict  is 
afterwards  given,  delivers  such  documents  to  the  jury  after  they  have 
left  the  box,  it  will  avoid  the  verdict ;  but  if  delivered  by  the  opposite 
party,  or  produced  by  one  of  the  jurors  without  having  received  it 
from  the  parties,  it  will  not.®  If,  also,  the  jury  examine  witnesses 
after  they  have  left  the  box,  even  to  the  same  points  to  which  the  same 
witnesses  were  examined  before  in  Court,  it  will  avoid  the  verdict ;  ^ 
but  they  may  return  into  Court  to  hear  evidence  as  to  any  matter  of 
which  they  are  in  doubt,*  or  to  ask  any  questions  of  the  Court.^     After 

*  Ord.  XLI.  44.  5.36;  see  R.  v.  Fowler,  4  B.  &  Aid.  273;  2 

6  For  form  of  oath,  see  Ord.  Schcd.  N.,  Doucf.  416 ;  Co.  Lift.  227. 

No.  10;  and  Vol.  III.  ^  Morris  v.  Vivian,  10  M.  &  W.  137;  3 

.6  See  Everett  v.  Yowells.  4  B.  &  Ad.  681;  Dowl.  N.  S.  2-35. 

Morris  v.  Vivian,  10  M.  &  W.  137;  2   Uowl.  s  Fry  v.    Hardy,  T.  Jon.  83;  R.  v.  Lord 

N.  S.  2-35;  Mounson  v.   West,  1  Leon.  1.32;  Fitzwater,  2  Lev.  140;  Fosters.  Ilawden,  ib. 

Gee  V.  Swan,  9  M.  &  VV.  68f;,  per  Parke  B.  ;  20.5;  Hale  v.  Cove,  1  Stra.  642. 

see  Cooksev  v.  Ilavnes,  27  L.   J.  Ex.  371.  *  Vicary  r.  Farthing,  Cro.  El.  411;  R.  v. 

[But  under"  the  Juries  .Act  of  1870,  33  &  34  Burdett.  1  L.  Raym.  148  ;  Co.  Litt.  227,  b. 

Vic.  c.  77,  §  23,  tlie  jurv  may,  at  the  discre-  ^  2  Ro.  Abr.  686. 

lion  of  the  .Judge,  be  alloweil  a  fire  and  rea-  ^  Graves  v.  Short,  Cro.  El.  616. 

sonable  refreshment.     See  Commonwealth  r.  ''  Vicary  v.  Farthing,  ubi  sup. ;  see  R.  o. 

Roby,  J2Pick.  496;  Stone  ».  State,  4  Humph.  Fowler,  «ij  «u/?. 

27.1  8  2  Ro.  Abr.  676. 

1  R.  V.  Kinnear,  2  B.  &  Aid.  462;  3  Pri.  »  2  Hale,  296. 
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the  iurj'  have  had  the  case  summed  np  to  them,  and  have  retired,  the 
Judge  will  not  allow  them  to  see  a  treatise  on  the  law  of  the  subject, 
even  with  the  consent  of  the  parties  ;  they  should  state  their  difficulty 
to  the  Judge,  and  receive  his  direction  as  to  the  law.^'*  Any  irregular- 
ity, however,  of  the  above  description  cannot,  at  Common  Law,  be 
made  the  subject  of  a  motion  in  arrest  of  judgment,  or  of  proceedings 
in  error,  unless  it  appears  upon  the  record." 

If  one  of  the  jury  happen  to  be  taken  suddenly  ill,  so  as  to  be  inca- 
pable of  remaining  until  the  verdict  is  agreed  on,  the  Court  may  dis- 
charge that  jury,  and  charge  another  with  the  cause. ^^ 
*1109  *  When  the  jury  return  to  the  box,  their  names  are  called  over,^ 
and  they  are  asked  if  they  have  agreed  upon  their  verdict,  and 
whether  they  find  for  the  plaintiff  or  the  defendant.  The  foreman  of  the 
jury,  in  the  presence  and  hearing  of  the  remainder  of  the  jurors, ^  then 
delivers  the  verdict,  and  it  is  recorded.  The  verdict  is  either  general  or 
special ;  general,  when  the  jury  find  generally  for  the  plaintifl"  or  for  the 
defendant ;  special,  when  they  find  the  facts  of  the  case  specially,  as 
proved.^  The  verdict  is  also  either  public  or  privy.  A  public  verdict  is 
that  which  is  given  by  the  jury  in  open  Court,  whilst  the  Court  is  sitting. 
A  privy  verdict  is  given  before  the  Judge,  after  the  Court  has  risen  ;  and 
it  must  be  confirmed  by  the  jury  in  open  Court,  before  it  can  be  recorded  : 
before  which  time,  the  jury  may  vary  from  it  if  they  think  proper  ;  *  but 
after  a  verdict  is  recorded,  no  alteration  however  slight  can  be  made  in  it.^ 
Before  the  verdict  is  recorded,  the  jury  are  also  at  liberty  to  vary  from  the 
first  offer  of  their  verdict,  and  to  tender  a  new  verdict ;  and  the  verdict 
which  is  recorded  stands.^  At  Common  Law,  the  practice  now  is,  if  the  jury 
are  not  ready  to  deliver  their  verdict  before  the  Judge  leaves  the  Court, 
for  them  to  deliver  it  in  open  Court,  in  the  presence  of  the  associate.'' 

The  jury  should  find  their  verdict  upon  all  the  issues  joined.  By 
consent,  however,  of  the  parties,  they  may  be  discharged  from  giving 
theii"  verdict  on  certain  issues  ;  but  without  such  consent,  it  seems  that 
the  Judge  should  not  so  discharge  them.^ 

If  the  jury  find  a  verdict  manifestly  against  the  evidence,  the  Court 
may  send  them  back  to  reconsider  it,  before  it  is  recorded ;  but  not 
afterwards.^     This,  however,  is  very  unusual. 

It  is  said  that  a  jury  may  ground  their  verdict  on  their  own  knowledge 
of  the  facts  of  the  case  ;  ^°  but  this  doctrine,  although  generally  enter- 

10  Burrows  v.  Unwin,  3  C.  &  P.  310.  ^  lb.  b. ;  Napier  v.  Daniel,  3  Bing.  N.  C. 

11  Graves  v.  Short,  Cro.  El.  616;  see  Gee      77;  3  Sc.  417. 

r  Swann   9  M.  &  W.  G85,  per  Parke  B.  '^  Doe  Lewis  v.  Barter,  5  A-  &  E.  129;  see 

12  R.  V.  Edwards,  4  Taunt.  309 ;  3  Camp.       Bentley  v.  Fleming,  1  C.  B.  479. 

207  •  R  V.  Scalbert,  2  Leach,  620.  *  See  Tinkler  v.  Rowland,  4  A.  &  E.  868; 

I'See  Torbock  v.  Lamv,  5  Jur.  318,  Q.  B.  Empson  v.  Fairfax,  8  A.  &  E.   296;  Rex  v. 

2  See  R.  V.  Wooller,  2'Staik.  Ill;   Cogan  Johnson,  1  Rob.  1 ;  5  A.  &  E.  488;  Powell  v. 

r.  Ebden,  IBur.  318;2Ld.  Ken.  24.  Sonnett,  1  Bligh  N.  S.  302.          _ 

8  As  to  the  verdict  in  general,  and  the  »  2  Hawk.  c.  47,  §  11;  see  Napier  ».  Daniel, 

difference  between  a  general  and  special  ver-  3  Bing.  N.  C.  77.       „  „   „^„     „    .  ,  , 

diet  «ee  Chittv's  Arch.  448  et  seq.  "  Trial  per  Pais,  239,  279;  Smith's  case, 

4  Co.  Litt.  227.  1  "Vent.  67;  Anon.,  1  Salk.  405. 

6  Ibid. 
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tained,  appears  to  be  questionable.  It  seems  to  be  contrary  to  these  words 
in  the  juror's  oath,  "  and  a  true  verdict  give  according  to  the  evidence  :  " 
for  to  say  that  the  word  "  evidence"  here,  includes  any  thing  which  the 
jurors  may  know  of  their  own  knowledge  of  the  subject,  and  which  has 
not  been  disclosed  to  the  Court,  would  be  giving  a  construction  to  the  word 
ver}'  different  from  its  common  and  legal  acceptation.  If  a  juror  knows 
an}^  thing  respecting  the  case,  the  proper  course  to  pursue  seems  to 
be,  for  the  juror  to  state  to  the  Court  that  he  has  such  *  knowledge,  *1 1 1 0 
and  thereupon  to  be  examined  and  cross-examined  as  a  witness.^ 

The  verdict  or  finding  of  the  jury,  or  of  the  Court,  as  the  case  may 
be,  is  indorsed  by  the  Registrar  on  the  record  for  trial,  and  signed  by 
him,  and  then  retm-ned  to  the  office  of  the  Clerks  of  Records  and  Writs 
to  be  filed  ;  and  if  the  trial  has  been  by  a  jury,  then  with  the  jury  panel, 
and  the  names  of  the  jurors  who  were  sworn,  indorsed  thereon.'^ 


Section  III.  —  Trials  of  Questions  of  Fact  at  the  Assizes,  or  at 
Nisi  Prius. 

"We  have  seen  that,  where  the  Court  considers  that  any  question  of 
fact  may,  under  the  particular  circumstances  of  the  case,  be  more  con- 
veniently tried  by  a  jury  at  the  Assizes,  or  at  any  sitting  in  London  or 
Westminster  for  the  trial  of  issues  at  Common  Law,  it  may  direct  an 
issue  to  tr}^  such  question  ;  ^  and,  subject  to  such  general  orders,  if  any. 


1  6  Howell's  State  Trials,  1012,  n. ;  Maulev 
V.  Shaw,  Car.  &  M.  361,  per  Tindal  C.  J.; 
Anon.,  1  Salk.  405;  and  see  Tavlor,  §  1214; 
Best,  §  187. 

2  Ord.  XLI.  45.  For  form  of  indorsement, 
see  Seton,  971. 

3  Chamberlain  v.  Juppiers,  11  Iowa,  51-3. 
A  motion  is  the  proper  form  in  which  to  bring 
the  question  of  issues  before  the  Court.  Hoitt 
V.  Burleigh,  18  N.  H.  300,  per  Parker  C.  J. 
The  Court  may  direct  issues  on  its  own 
motion.  Tappan  v.  Evans,  UN.  H.  311, 
334;  Hoitt  v.  Burleigh,  supra;  Black  v. 
Shreve,  2  Beaslev  (N.  J.),  455.  478;  P.lack  v. 
Lamb,  1  BeasK;v"  (N.  J.),  108;  Trenton  Bank 
V.  Woodruff,  r  Green  Ch.  117;  Bassett  v. 
Johnson,  2  Green  Ch.  421,  422;  see  Smith  v. 
Groom,  7  Florida,  180. 

In  Massachusetts,  "the  Court  may  frame 
issues  of  fact  to  be  tried  by  a  jury,  in  an 
Equity  cause,  when  requested  by  a  part}', 
and  direct  the  same  to  be  tried  in  the  county 
where  such  cause  is  pending,  at  tli«  bar  of 
the  Supreme  Judicial  Court  or  the  Superior 
Court."  Genl.  Sts.  c.  113,  §  22.  And  by 
rule  of  Court,  "whenever  it  shall  be  neces- 
sary or  proper  to  have  any  fact  tried  and 
detl'rmined  by-a  jury,  the  Court  will  direct 
an  issue  for  that  purpose,  to  be  framed 
by  the  parties,  containing  a  distinct  atlirma- 
tion  and  denial  of  the  point.s  in  question,  or 
in  such  form  as  the  Court  shall  order;  and 
the  issue  thus  framed  and  joined  shall  be 
submitted  to  a  jury  and  tried  upon  the  like  evi- 
dence as  in  a  suit  at  Law,  together  with  such 


part  of  the  answers,  depositions,  and  other 
proceedings  in  the  cause,  as  the  Court  shall 
direct."  Rule  36  of  the  Rules  of  Practice  in 
Chancery. 

In  general,  according  to  the  practice  in 
Chancery,  a  cause  will  be  brought  to  a  for- 
mal hearing,  before  an  issue  is  directed.  But 
in  a  case  where  it  was  conceded,  that  the  only 
material  question  was  that  of  sanity,  a  fact 
peculiarly  fit  and  suitable  for  a  trial  by  jurj-, 
the  Court  said :  "  Tliere  seems  to  be  no  ob- 
jection to  ordering  an  issue,  before  a  general 
hearing."  Fames  v.  Eames,  16  Pick.  141; 
Charles  River  Bridge  v.  Warren  Bridge,  7 
Pick.  344;  see  Waterman  v.  Button.  5  Wis. 
413;  New  Orleans  G.  L.  &  B.  Co.  v.  Dudley, 
8  Paige,  452 ;  ante,  p.  1079,  note. 

Such  issues  may  be  directed  in  Massachu- 
setts by  the  Court  when  holden  by  a  single 
Judge."  Eames  v.  Karnes,  uhi  supra ;  Genl. 
Sts.'(Mass.)  c.  113,  §  6;  see  Duncan  «.  King, 
1  Overton,  79.  It  was  formerly  held,  that 
they  should  be  framed  and  filed  at  a  jury 
term,  and  not  at  a  law  term  of  the  Court. 
Coffin  V.  Easton,  12  Cush.  107.  But  since 
the  recent  enactments  in  Massachusetts,  which 
confer  on  the  Court  and  on  the  Justices  there- 
of full  power  to  make  and  enter  all  decrees 
in  Equity,  either  interlocutory  or  final,  at  any 
time,  irrespective  of  the  regular  terms  es- 
tablished by  law  for  the  transaction  of  busi- 
ness on  the"  common-law  side  of  the  ('ourt, 
the  Court  of  Chancery  is  always  open  for  the 
direction  of  such  issues.  See  Thompson  v. 
Goulding,  5  Allen,  83,  84. 
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as  ma}'  be  made  in  relation  thereto,  the  former  practice  of  the  Court  in 
reference  to  the  trial  of  issues  is  to  prevail  in  reference  to  the  trial  of 

any  issues  so  directed.* 
*1111  *Tlie  order  by  which  the  issue  is  directed,  after  stating  that 
the  Court  is  desirous  of  having  the  question  of  fact  stated  therein 
tried  by  a  jury,  directs  a  writ  of  summons  to  be  sued  out  of  one  of  the 
Superior  Courts  of  Common  Law,  pursuant  to  the  Act  8  &  9  Vic. 
c.  109  ;  ^  and  the  parties  are  directed  to  proceed  to  trial  at  the  Sittings 
or  Assizes  named  in  the  order. ^ 

The  order  not  unfrequently  imposes  terms  on  the  party  who  is  to  act 
as  plaintiff  in  the  issue. ^ 

The  party  supporting  the  affirmative  of  the  question  to  be  tried  is 
usually  directed  to  be  the  plaintiff  in  the  issue.  This  is  generally  the 
plaintiff  in  Equity ;  but  the  Court  will  direct  any  other  party  to  be 
plaintiflf  at  Law,  if  the  issue  can  be  thus  more  conveniently  raised ;  * 
and  where  the  plaintiff  in  Equity,  who  had  been  ordered  to  act  as  plain- 
tiff in  the  issue,  refused  to  proceed  with  the  trial,  other  persons  were, 
on  their  application,  allowed  to  be  substituted  for  him,  on  giving  secu- 
rity for  the  costs  of  the  trial. ^ 

One  or  more  issues  will  be  directed,  according  to  the  number  of  sub- 
stantial points  upon  which  it  is  necessary  to  take  the  opinion  of  a  jury ; 
and  where  the  point  to  be  decided  embraces  several  circumstances,  an 
issue  will  be  directed  upon  each  of  those  circumstances.  Thus,  in 
Bryan  v.  Parler^^  a  double  issue  was  dii-ected  to  try  the  validity  of  .a 
farm  modus ;  the  inquiry  being,  first,  as  to  the  existence  of  the  ancient 
farm ;  and,  secondly,  as  to  the  payment  of  the  modus.  The  Coui't  has 
also  directed  an  issue  as  to  a  particular  clause  in  a  will.'' 

4  25  &  26  Vic.  c.  42,  §  2;  ante,  p.  1071.  series  of  specific  questions.    Black  v.  Lamb, 

No  general  orders  under  this  Act  have  been  ubi  supra. 

issued.  Where  the  pleadings  present  the  question 

1  See  Chitty's  Arch.  890,  891;  and  for  of  one  particular  fraud  onh',  an  issue  on  the 
form  of  issue,  see  Chittv's  Forms,  455.  general  question  whether  there  was  any  fraud, 

2  For  forms  of  order,'see  Seton,  975  et  seq.       is  not  warranted.     Brink  v.  Morton,  2  Clarke 
8  Bowser  v.  Colby,  1  Hare,  109,  14.3,  145;       (Iowa),  411.    An  issue  as  raised  by  the  plead- 

post,  p.  1112,  note.  ings  in  Equity,  if  it  be  single  and  sufficiently 

4  Chapman  v.  Smith,  2  Ves.  S.  506,  516;  explicit,  may  go  to  the  jury.     Savings  Bank 

see   Mott  v.  Blackwall  Railway  Company,  2  v.  Benton,  2  Met.  (Ky.)  240;  Black  v.  Lamb, 

Phil.  632.     As  to  who  should  be  parties  to  an  1  Beasley  (N.  J.),  114,  115. 
issue,   in    the   case   of   tenants   in   common.  In  Massachusetts,  the  statute  directs  that 

see  Attorney-General  v.  Flint,   4  Hare,  147,  the  Court  may  frame  issues  of  fact  in  Equity 

159.  suits.     Genl.Sts.  c.  113,  §  22.     By  the  Rule 

6  Elliott  V.  Ince,  7  De  G.,  M.  &  G.  489,  n.  of  Court  it  is  provided  that  wheiiever  it  is 

(rt).  proper  to  have  any  fact  tried  and  determined 

6  1  Y.  &  C  Ex.  170;  see  also  Bailey  v.  by  a  jury,  the  Court  will  direct  an  issue  for 
Sewell,  1  Russ.  239.  that  purpose,  to  be  framed  by  the  parties. 

7  Hippesley  v.  Horner,  Seton,  984;  see  also  Rule  36  of  the  Rules  for  Practice  in  Chan- 
Earl  of  Newburgh  v.  Countess  of  Newburgh,  cerj'. 

5  Mad.  364.  Issues  should  be  specific  and  An  issue  may  be  amended  in  a  proper  case 
distinct.  Hall  v.  Doran,  6  Clarke  (Iowa),  when  an  application  therefo/  is  seasonably 
433;  see  Black  v.  Lamb,  1  Beaslev  (N.  J.),  made.  Waterman  v.  Dutton.  5  Wis.  413; 
114,  115.  Objections  to  their  form  "should  be  see  Appx.,  5  R.  I.  596.  Special  issues  may 
made  before  trial.  Bassett  v.  Johnson,  1  be  framed  to  have  a  special  verdict.  Brew- 
Green  Ch.  155;  Black  v.  Lamb,  1  Beasley  ster  v.  Bours,  8  Cal.  501.  For  forms  of  orders 
(N.  J.),  108,  115.  And  in  the  Court  frotn  for  various  issues,  see  Seton,  983  et  seq. 
which  they  are  sent.  Bell  v.  Woodward,  47  Every  issue  presented  must  be  separately 
N.  H.  539',  542.     The  issues  may  consist  of  a  passe'd  upon.     Dunn  v.  Uiuin,  11  Mich.  284. 
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*Formerh',  the  plaintiff  was  entitled  to  elect  out  of  which  of  *1112 
the  Courts  of  Common  Law  the  writ  of  summous  should  be  sued  ;  ^ 
and  issues  concerning  lands  or  other  hereditaments  were,  except  under 
special  circumstances,  directed  to  be  tried  in  the  count}-  where  the  same 
were  situated.^  Now,  however,  it  seems  that  the  Court  of  Chancery 
will  direct  the  issue  to  be  tried  at  the  Assizes  for  the  county,  or  at  any 
Sittings  in  London  or  Middlesex,  where  the  same  ma^-  be  most  cou- 
venienth'  tried. ^ 

In  general,  all  applications  relative  to  the  course  of  proceeding  in  the 
issue  should  be  made  in  the  Court  of  Chancer}-.* 

It  is  said,  that  the  Court  seldom  or  never  directs  a  trial  at  bar,  but 
only  intimates  that  it  would  be  desirable  ;  ^  this,  however,  is  not  strictly 
correct :  for  although  the  Court,  owing  to  the  gi-eat  increase  of  expense 
attendant  upon  trials  at  bar,  is  ver}-  cautious  in  directing  an  issue  so  to 
be  tried,  yet  instances  are  to  be  found  in  which  such  trials  have  been 
directed  ;  ^  and,  it  seems,  that  even  new  ti'ials  may  be  directed  of  issues 
which  have  been  tried  at  bar.''  In  Baker  v.  H(irt^^  Lord  Hardwicke 
directed  the  trial  to  be  at  the  bar  of  the  Court  of  King's  Bench,  pro- 
vided the  party  praying  it  would  consent  that,  if  he  prevailed,  he  would 
be  contented  with  Nisi  Prius  costs. 

In  directing  an  issue,  the  Court  will  order  the  parties  to  make 
such  admissions  as  are  necessary  to  raise  the  question  to  be  deter- 
mined,^ but  it  will  not  order  the  admission  of  any  fact  not   in  issue 


All  the  jury  have  to  do  is  to  return  a  finding  5  o  Mad.    Pr.    478,   2d  ed.;   625,    3d   ed. 

on  each  issue.     The  consequences  resulting  Trials  at  bar  in  this  connection  are  those  that 

from  their  findings  are  to  be  determined  by  take  place  before  all  the  Judges  at  the  bar 

the  Court  of  Equity-     It  is  not  for  the  pre"-  of  the  Court  in  which  the  action  is  brought ; 

siding  justice  at  a  fury  trial  to  say  that  issues  Tomlins  L.  Diet.  Tit.  Trial ;  a  trial  before  the 

sent  from  a  Court  of  "Equity  are  so  improper-  full    Court   in   term.     Burrill  L.    Diet.   Tit. 

ly  framed  that  they  are  not  distinct  from  each  Trial. 

other.     Objections  to  the  form  of  the  issues  6  gee  Baker  r.  Hart,   3  Atk.  542,  546;   I 

should  be  made  in  the  Court  from  which  they  Ves.  S.  28,  -30;  Hite  v.  Salter,  2  Dick.  495; 

are  sent,  and  which  alone  possesses  the  power  Richards    v.    Symes,  2  Atk.  319;  Attorney- 

to  modify  them-     Bell  v.  Woodward,  47  N.  General  v.  Montgomery,  ib.  378.     For  form 

H.  5-39,  542.    Where  two  issues  are  sent  from  of  order  for  a  trial  at  bar,  see   Seton,  978, 

the  Court  of  Equity,  it  is  competent  for  the  No.  1. 

jury  to  find  eitiier  of  the  issues  for  the  plain-  '  Kegina  v.  Ball,  de  Bewdley,  1  P.  Wms. 

titfj  and  the  other  for  the  defendant.     Bell  v.  212;  Richards  v.  Symes,  and  Baker  v.  Hart, 

Woodward,  47  N.  H.  5-39.  ubi  sup.;    Coker    v.    Farewell,    2   P.    Wms. 

1  Antrobusr.  East  India  Company,  5  Mad.  563. 

3.    In  Massachusetts,  the  Court  may  direct  »  Ubi  sup. ;  see  also  Hite  v.   Salter,  ubi 

the  trial  to  be  had  at  the  bar  of  the  Supreme  sup. 

Judicial  Court  or  the  Superior  Court;  neither  »  Fenwick  v.  .James,  Seton  Dec.  513,  last 

party  has  a  right  of  selection.     See  Genl.  Sts.  edit. ;  Elderton  v.  Lack,  2  Ph.  680:  Duke  of 

c.  113  §  22.  Beaufort  v.  Morri.^  2  Ph.  683.    So  the  Court, 

.2  Chapman  v.  Smith,  2  Ves.  S.  506,  516;  in  directing  an  issue,  may  order  tiiat  a  party 

Sparke  v.  lyatt,  1  S.  &  S.  366.  shall  not  trayerse  a  particular  fact,  Hodges  v. 

8  See  25  &  26  Vic.  c.  42,  §  2;  an^e,  pp.  Pingree,   Essex  Co.   Mass.    January,    1860; 

1071,  1110;   and  see,  as  to  venue  generally,  and  may  impose  any  other  restrictions  upon 

M'Gregor  V.  Topham,  3  Hare,  488,  491;  Hop-  the  parties  that  will  prevent  fraud  and  sur- 

wood  V.   \vdr\  of  Derby,  1  K.  &  J.  255.     In  prise  at  tlie  trial.     See  the  directions  given  in 

Ma.isachusetts,  the  tria'l  of  issues  is  to  be  had  Apthorp  v.    Comstock,  2    Paige,    485  ;    and 

in    the  county  where  the  cause  is  pending.  Clark  v.  Congregational  Society,  44  N.   H. 

Genl.  Sts.  c.  11-3,  §  22.  382;  Black  v.  Shreve,  2  Heasley  (N.  J.),  455, 

*  Per  Wilde  C.  J-  in  Hargravc  v.  Hargraye,  485.     But  the  Court  will  not  order  the  admis- 

4  C.  B.  048,  651;  and  see  Anon.,  2  P.  V\nis.  sion  of  any  fact  in  i.ssue  in  the  cause,  notclear- 

68.  ly  admitted  on  the  pleadings.    Duke  of  Beau- 
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*1113  *  in  the  cause,  or  not  clearly  admitted  in  the  pleadings. ^  It  will 
also  order  the  parties  to  produce,  at  the  trial,  all  documents  in 
their  possession,  custod}-,  or  power,  which  the  other  parties  may  require, 
or  which  the  Court  may  think  necessary  for  a  complete  investigation  ;  ^ 
and,  if  such  order  does  not  form  part  of  the  original  order  directing  the 
issue,  it  may  be  obtained  afterwards,  upon  motion.^  It  seems,  how- 
ever, that  such  an  order  cannot  be  made,  unless  all  the  parties  to  the 
issue  are  also  parties  to  the  record.*  The  rule,  as  to  producing  papers, 
on  a  trial  at  Law,  directed  by  the  Court  of  Chancery,  is,  — that  all  pro- 
ductions which  the  Court  conceives  will  be  useful  upon  the  trial  must  be 
made.^  Upon  this  principle,  the  Court  will  order  docun-ierits,  which  are 
in  the  possession  of  another  defendant,  to  be  produced  at  the  trial  of 
an  issue,®  even  though  such  defendant  declines  to  be  a  party  to  the 
issue.'' 

Although,  in  the  case  of  a  trial  at  Law  directed  by  the  Court  of 
Chancery,  the  Court  has  power  over  every  party  in  the  cause  who  is 
interested  in  the  question  to  be  tried,  to  compel  such  production  as  may 
be  necessary  for  a  complete  trial,  such  production  will  not  be  ordered 
of  documents  which  the  party  holds  in  a  distinct  character  such  as 
mortgagee.^  In  a  case,  however,  before  the  Court  of  Exchequer,  the 
defendants,  in  a  tithe  suit,  were  ordered  to  produce,  at  the  trial  of  an 
issue,  deeds  produced  by  them  at  the  hearing,  though  belonging  to  their 
landlord,  who  was  not  a  party  ;  or,  to  admit,  at  the  trial,  the  facts 
which  the  deeds  were  produced  at  the  hearing  to  prove. » 

It  is  to  be  remarked,  that  the  ordinary  order  for  the  production  of 
books,  papers,  and  writings  will  not  be  sufficient  to  compel  their  pro- 
duction at  the  trial :  such  production  must  be  specially  ordered,  and 
usually  forms  part  of  the  order  directing  the  issue  ;  and  where  that  is 
not  the  case,  a  special  apphcation,  on  notice,  must  be  made  to  the 
Court,^°  or.  at  Chambers."  Where  the  Court  has  ordered  an  issue, 
with  directions  for  production  of  papers,  a  bill  of  discovery  cannot  be 

filed  without  leave  of  the  Court.^'^ 
*1 1 14       *  If  either  of  the  parties  desire  a  special  jury,  a  direction  to  that 
effect,  with  a  pro^dsion  for  a  tales,  will  be  embodied  in  the  order  ;  ^ 

lort  V.  Morris,  2  Phil.  683 ;  Rogers  v.  Nowill,  \  Johnston  t'-  Todd   3  Beav.  218,  222. 

G  Hare,  337;  2  Seton,  Dec.  (3d  Eng.   ed.)  s  Marsh  v.   Sibbald,   «6»  swp. ;   and    see 

QQQ        '  Twentyman  v.  Barnes,   2  De  G.  it  b-  225 ; 

1  Duke  of  Beaufort  v.  Morris,  2  Phil.  683;  12  Jur.  743,  where  an  application  for  produc- 
12  Jur   614-  Flderton  v.  Lack,  2  Phil.  680;  tiori  of  documents,    deposited   in  Court,    to 
Roo-ers  o  Nowill  6  Hare,  337  ;  Affd.  11  Jur.  subject  them  to  chtmical  tests,  was  refused. 
~^°         '  6  Marsh «.  Sibbald,  MOT s«</>. 

2  Seton,  980,  981.     It  has  been  decided  in  "<  Pindar  v.  Smith,  6  Mad.  48. 
Viro-inia  that  anv  papers  mav  be  read  at  the            ^  [bid. 

STof  an  issu^,  ^vhich  were"  read  upon  the  «  Pulley  ..  HiUon   10  Pri.  118. 

hearing  of  the   cause,  or  at  a  former  trial.  "  Marsh  v.  Sibbald,  uhi  sup. 

-McCa.V[n  Graham.  1  Hen.  &  M.  13.     But  it  "  Seton,  981. 

will   not  be    considered   an    irregularity  to  i^  Cooke  ..Marsh  18  Ves.  209;  see  Few 

omit  to  read  them,  unless  the  order  contains  v.  Guppy,    1  M.   &  (-487,    507 ;  and  post, 

a   positi'rdirection  to  that  effect.     Ford..  Chap   fxXIV.  §2,  Bdh of  Discovery. 

r'nrHtipv  1  Hen   &M.  72.  ^  For  forms  of  orders,    see   Seton,  979, 

3  Ma^sh  V.  sibbald,  2  V.  &  B.  375.  Nos.   2,  3;   Lovett  v.  Lovett,  2  Jur.  N.  S. 
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or  a  subsequent   application  for  such  a  direction  ma^'  be  made,  on 
motion  to  the  Court  of  Chancer}-.^ 

The  Court  will  also,  on  the  application  of  either  of  the  parties,  direct 
that  they  may  be  at  liberty  to  apply  to  the  Court  of  Common  Law  for 
the  jury  to  have  a  view  of  the  premises.'^ 

The  decree  or  order  directing  the  issue,  always  specifies  the  time 
when  it  is  to  be  tried, ^  and  it  seems  that  the  Court  has  no  power  to 
force  the  parties  to  proceed  to  the  trial  of  the  issue.  Under  special 
circumstances,  leave  will  be  given  to  postpone  the  trial.^  Thus,  the 
probability  of  the  absence  of  the  plaintiff's  counsel,^  or  the  absence  of 
a  material  witness,'^  at  the  time  of  the  trial,  has  been  held  a  reasonable 
ground  for  putting  it  off.  The  application  for  the  postponement  is 
made  by  motion  to  the  Judge  who  directed  the  trial.* 

In  Humpage  v.  Rowley,^  the  defendant  obtained  permission  from  the 
Court  of  King's  Bench,  to  carry  down  the  record  hy  proviso.  Such  permis- 
sion, however,  if  proper  at  all,  should  be  given  by  the  Court  of  Chancery. 

It  is  the  duty  of  the  defendant  in  the  issue  to  name  an  attorney  to 
appear  for  him  in  the  Court  of  Law  in  which  it  is  to  be  tried  ;  and,  if 
he  neglects  to  do  so,  an  order  may  b>  obtained  that  he  may  name  an 
attorney  in  four  days,  and  that,  in  default,  the  issue  be  taken  as  tried, 
and  a  verdict  given  for  the  plaintiff.^" 

If  the  plaintiff  in  the  issue  makes  default  in  proceeding  to  trial  at  the 
time  appointed,  the  issue  may,  on  the  motion  of  the  defendant,  be  or- 
dered to  be  taken  pro  confesso  against  the  plaintiff  in  the  issue  ;  ^^ 
or  in  case  another  trial  is  directed,  he  will  be  ordered  *to  pay  *1115 
the  costs  occasioned  by  his  not  proceeding  to  trial  at  the  ap- 
pointed time,  and  the  Court  will  impose  such  other  terms  as  will,  as 
far  as  possible,  prevent  any  injury  being  done  to  the  defendant.^  After 
an  order  to  take  an  issue  pro  confesso,  the  cause  should,  if  the  issue  was 
directed  at  the  hearing,  be  set  down  for  further  hearing,  and  the  issue 

1130  V.  C.  W.     For  the  practice  as  to  pray-  see  Colvin  v.  Campion,  8   Bligh  N.  S.  523; 

in"-  a  tales,   see   Ellis  «.  Bowman,  13  Beav.  Bearblock  v.  Tyler,  1  J.  &  W.  225;  Kebel  v. 

328.  Philpot,  9  Sim.  614;  where  refused.  Bickford 

2  Anon.,  2  P.  Wms.  68.     In  the  case  of  v.  Skewes,    10   Sim.   193;  4  M.    &  C.  498; 
Apthorp  V.  Comstock,  2  Paige,  485,  the  order  Hargrave  v.  Hargrave,  9  Beav.  153. 
contained  a  direction  that  the  trial  should  be  6  Bearblock  v.  Tyler  ubi  sup. 

by  a  special  jurv,  if  either  partv  should  so  "  Kebel  v.  Philpot,  uhi  sup. 

request.     So  in  fiassett  v.  Johnson,  2   Green  «  Ibid.    For  form  of  notice  of  motion,  see 

Ch.  422.  "^ol.  III. 

3  For  form  of  order,  see  Seton,  979,  No.  '•*  4  T.  R.  767,  cited  IJ.  &  W.  226. 

5;  Chitty's  Arch.  892:  Ellis  v.  Bowman,  wii  w  Wilson  v.   Ginger,    2  Dick.  521;  Con- 

gup.  stable  v.  Angel,  cited  ib.  n.  (a.) 

*  In   Ma.'fsachusetts,  cases  at  Law  or  in  n  Hearblock   v.   Tyler,   1  J.   &  W.  225; 

Equity  are  entered  indiscriminately  upon  the  Powell  v.  Wood,  1  R.  &  M.  354;  Casborne  v. 

docket  of    the   Supreme  Judicial' Court    in  Barsham,  5  M.  &  C.  113,  117  ;  Johnston  v. 

each  county;  and  issues   in   an   Equity  suit  Todd,  3  Beav.  218,  and  cases   cited  (6.  223, 

Bent  to  the"bar  of  the  Court  for  trial,  take  the  n.;  Hartiand   v.    Dancocks,   5   De  G.    &   S. 

order  of  the  case  upon  the   docket,    unless  .501  ;  see  Bassett  v.  Johnson,  1  Green  Ch.  154. 

some  special  direction  is  given  by  the  Court.  For  form  of  notice  of  motion,  see  Vol.  III. 

But  o/j/jc^/s  in  F/juity  are  by  Statute  required  i  Ilargrave  v.    Hargrave,    8  Beav.    281); 

to  be  entered  in  a  separate  docket.     Genl.  Reeve  v.  Hodson,  10  Hare  Ap.  24;  1/  Jur. 

8t8.  c.  113,  §  14.  344;  and  see  Anon.,  4  Mad.  255. 

6  For  cases  where  leave  has  been  granted, 
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will  then  be  taken  pro  confesso  pursuant  to  the  order. ^  If  the  issue  was 
directed  on  an  interlocutory  application  before  the  hearing,  the  cause 
should  be  brought  on  for  hearing  in  the  usual  manner.^ 

An}'  application  for  the  costs  occasioned  by  the  plaintiff  in  the  issue 
not  proceeding  to  trial,  should  be  made  in  the  Court  of  Chancery,  and 
not  in  the  Court  of  Common  Law.* 

It  may  be  stated  here,  that  a  Judge  at  Law,  trying  an  issue  has  no 
authority  to  decline  trying  it,  or  to  refer  it  to  another  mode  of  trial :  as 
by  arbitration.  It  may,  however,  be  refen-ed  to  arbitration  by  con- 
sent: "  the  effect  of  which  is  to  abandon,  not  merely  the  direction  to 
try  the  issue,  but  the  whole  proceeding.'' 

The  course  of  proceeding  upon  the  trial  of  an  issue  is  generally  the 

same  as  that  adopted  in  ordinary  trials  at  Law,  except  where  the  Court 

of  Chancery  has  given  any  special  directions  upon  the  subject.'' 

*1116  It  is,  however,  to  be  remarked,  that,  where  a  devisee  *  seeks  to 


2  Anon.,  20  Dec,  1813,  cited  1  Newl.  573. 
For  mode  of  setting  down  cause  for  further 
hearing,  see  post,  p.  1041. 

3  ScQpost,  p.  1040. 

4  Anon.,  2  P.  Wms.  68. 

5  Master  v.  Hamilton,  3  Jur.  N.  S.  722, 
Ex. 

6  Woodley  v.  Johnson,  1  Moll.  394. 

7  For  the*  practice  at  Law,  see  Chitty's 
Arch.  890  et  seq.  Where  a  feigned  issue  for 
the  trial  of  a  fact  is  directed  by  the  United 
States  Circuit  Court  for  the  third  circuit,  in 
an  J^quity  suit,  the  case  is  put  on  tlie  trial 
list,  and  the  jury  sworn  to  try  the  issue,  in 
the  words  of  the  order  of  issue  itself.  Wil- 
son V.  Barnum,  Wallace  Jr.  342. 

"  After  the  issue  is  settled  or  agreed  upon, 
the  subsequent  proceedings  are  regulated  by 
the  practice  of  the  Court  in  which  it  is  to  be 
tried;  subject,  however,  to  the  control  of  the 
Court  of  Chancery  over  the  parties,  as  to  the 
mode  and  terms  of  trying  such  issue.  1 
Hoff.  Ch.  Pr.  511.  The  Court  of  Law  knows 
nothing  of  the  equitable  proceedings  in  the 
case,  o)'  whether  there  are  any,  or  what  are 
the  pleadings  in  the  Court  of  Equitj'.  The 
Court  must  try  the  issue,  not  as  an  equitable 
proceeding,  nor  regulated  by  any  statutes  or 
rules  which  are  applicable  to  proceedings  of 
an  equitable  nature.'  The  issue  must  be  tried 
as  a  strict  issue  at  Law."  Black  v.  Lamb,  1 
Beaslev,  123;  Black  v.  Shreve,  2  Beaslev,  455, 
485;  Carlisle  v.  Foster,  10  Ohio  {N.  S.'),  198. 

[Instructions  outside  of  the  pleadings  will 
be  no  gro-und  of  reversal  if  not  prejudicial  to 
the  complaining  partv.  Rowell  v.  St.  Louis. 
50  Mo.  92.] 

As  to  the  testimony,  it  is  the  right  and 
the  usual  course  in  the  trial  of  an  issue  out 
of  Chancery,  to  examine  the  witnesses  viva 
voce.     Paul  V.  Paul,  2  Hen.  &  M.  525. 

In  Massachusetts,  the  issue  is  to  be  tried 
upon  the  like  evidence  as  in  a  suit  at  Law, 
together  with  such  part  of  the  answers,  depo- 
sitions, and  other  proceedings  in  the  cause, 
as  the  Court  shall  order.     Rule  33  of  the 


Rules  for  Practice  in  Chancery.  Such  is  the 
practice  in  New  Jersey.  Black  v.  Lamb,  1 
Beasley,  lOG.  The  answer  cannot  be  read 
unless  the  Chancellor  so  order.  Black  v. 
Lamb,  supra.  It  is  the  province  of  the  Chan- 
cellor to  determine  what  evidence  shall  be 
read  before  the  jury.  Black  v.  Shreve,  2 
Beasley,  255. 

In  New  Hampshire,  in  the  case  of  Mars- 
ton  i;.  Brackett,  9N.  H.  337,  the  Court  held, 
that  if  a  party,  after  the  evidence  in  Chan- 
cer}' has  been  closed,  has  a  trial  by  jury,  the 
case  is  to  be  tried  before  the  jury  upon  the 
evidence  taken  for  the  hearing  in  Chancery, 
unless  the  Court,  upon  cause  shown,  other- 
wise order.  But  the  Court  may  make  an 
order  permitting  further  evidence  to  be  in- 
troduced, or  may  order  the  parties  to  be 
examined,  if  the  case  appears  to  require  it. 

This  latter  order  would  of  course  be  un- 
necessary in  any  State  where  parties  to  a 
cause  are  made  witnesses  by  the  general 
law. 

In  Clark  v.  Congregational  Society  in 
Keene,  44  N.  H.  382,  \t  was  held  that  where 
issues  are  awarded  in  a  suit  in  Equity,  after 
proofs  are  taken,  the  Court  may  in  its  discre- 
tion direct,  that  on  the  trial  of  those  issues, 
the  depositions  already  taken  may  be  read, 
unless  the  attendance  of  the  witnesses  is 
actually  procured,  —  and  also  that  such  fur- 
ther evidence  may  be  adduced,  including  the 
testimony  of  the  parties,  as,  by  Law,  would 
be  competent  on  the  trial  of  such  issues.  See 
the  decree  of  the  Court  in  this  case.  See  also 
Bell  V.  Woodward,  47  N.  H.  539. 

It  is  within  the  discretion  of  the  Judge 
to  allow  the  jurj'  to  take  out  papers  ordered 
to  be  read  to  them.  Black  v.  Lamb,  1  Beas- 
ley, 108. 

In  Tennessee,  the  jury  are  not  bound  by  the 
strict  rule  that  an  answer  responsive  to  the 
bill  shall  be  taken  as  true  unless  contradicted 
by  two  witnesses,  or  one  witness  and  corro- 
borating circumstances,  but  they  may  decide 
upon  all  the  evidence  in  the  case.     Lancaster 
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establish  a  will  of  real  estate  against  the  heir,  the  rule  of  the  Court 
requires  that  the  clue  execution  of  the  wiU  should  be  proved  by 
the  examination  of  all  the  attesting  witnesses  to  it,  who  are  in  exist- 
ence, or  capable  of  being  examined  ;  and  that  the  same  course  is  also 
necessaril}'  required  upon  the  trial  of  an  issue  devisavit  vel  non ;  ^ 
except  when  the  circumstances  are  such  that,  b}-  the  common  rules  of 
evidence,  proof  of  the  witness's  handwriting  ma}'  be  substituted  for  the 
tes  imony  of  the  witness  himself:  as,  where  the  witness  is  dead  or 
abioad,  or  is  insane,-  or  where,  after  diligent  search,  he  cannot  be 
found.  ^ 

This  rule,  however,  applies  only  to  the  case  of  a  bill  filed  to  estab- 
lish a  will,  and  an  issue  directed  by  the  Court  upon  that  bill.  Thus, 
where  the  biU  was  filed,  by  the  heir-at-law,  to  restrain  the  devisee  from 
setting  up  a  legal  estate  as  a  bar  to  any  action  at  Law  which  he  might 
commence  :  upon  the  hearing,  an  issue  devisavit  vel  non  was  directed,  in 
which  the  devisee  was  plaintiff;  and  upon  a  motion  for  a  new  trial,  on 
the  gi-ound  that  all  the  attesting  witnesses  had  not  been  examined,  it 
was  held,  that  the  case  stood  upon  a  ground  directly  opposed  to  that 
upon  which  the  ordinary  cases  of  bills  to  estabUsh  wills  rested :  inas- 
much as,  so  far  from  the  heir-at-law  being  bound  by  the  decree  which 
he  sought  to  obtain,  it  was  he  who  sought  to  bind  the  devisee  ; 
and  such  was  *  the  form  of  his  application  that,  if  he  failed  upon  *1117 
that  issue,  he  would  not  be  bound  himself.^ 

The  strict  method  of  proving  depositions  taken  in  the  Court  of  Chan- 
cery, upon  the  hearing  of  a  cause  in  another  Court,  is  by  producing  a 
certified  copy  of  the  bill  and  answer,  if  one  has  been  put  in :  ^  which  is 
done,  for  the  purpose  of  laying  a  foundation  for  the  introduction  of  such 
evidence,  by  showing  that  there  has  been  matter  in  issue  between  the 
parties  ;  this  rule  has,  however,  gi-adually  been  relaxed,  and,  in  direct- 
ing an  issue  to  be  tried  at  Law,  the  Court  wiU  order  the  depositions 

c.  Ward,  1  Overton,  430:  [Hiiniphrevs  v.  come  by  the  oaths  of  two  witnesses,  or  of 
Blevins,  1  Tenn.  178;  Richmond  v.  Richmond,  one  continued  by  strong  circumstances.  But 
10  Yerg.  343.  if  the  issue  is  made  up  witliout  any  order  to 
In  Virginia,  upon  an  issue  out  of  Chan-  read  the  answer  at  the  trial,  the  tourt  will 
cerj',  an  answer  which  is  responsive  must  be  not  hear  it."  See  Black  v.  Shreve,  2  Beas- 
taken  as  true,  unless  contradicted  by  two  ley,  455.  •  /-,  , 
witnesses,  or  one  witness  with  corroborating  >■  Townsend  v.  Ives,  1  Wils.  216;  Ogle  v. 
circumstances.  Powell  v.  Manson,  22  Gratt.  Cook,  1  Ves.  S.  177;  Bulleu  «.  Michel,  2  Pn. 
177:  Beverlev  v.  Walden,  20  Gratt.  147;  309;  Bootle  r.  Blundell,  19  Ves.  494;  note 
l-'ant  «.  Miller,  17  Gratt.  187.]  (J),  500:  G.  Coop.  136;  M'Gregor  v.  Top- 
In  Black  V.  Lamb,  1  Beaslev,  12-3,  the  ham,  3  H.  I..  Cu.  132;  see  the  cases  to  this 
Chancellor  in  New  Jersey  said: ""  The  rules  point  in  note  to  anie,  p.  810;  Powell  v. 
of  Law  in  regard  to  evidence,  its  admissi-  Cleaver,  2  Bro.  C.  C.  504,  n.  (6). 
bility,  and  the  weight  of  it,  govern  the  pro-  2  Powell  v.  Cleaver,  2  Bro.  C.  C.  499, 
ceedings,  except  so  far  as  thev  have  been  Perkins's  ed.  504,  n.  (6);  Lord  Carrington  v. 
otherwise  regulated  bv  the  term's  of  the  issue  Payne,  5  Ves.  404,  Perkins's  note  (6)  and 
out  of  this  Court.  It  Ts  a  principle  upon  which  cases  cited,  411;  Bernett  v.  Taylor,  9  Ves. 
Kquitv jurisprudence  is  administered,  as  in-  381;  2  Greenl.  Ev.  §  694  note;  2  Story  Eq. 
flexible  in  its  application  as  any  statute  could  Jur.  §  1447. 

make  it.  that  in  Equitv  a  defendant  is  entitled  8  James  v.  Parnell,  T.  &  R.  417. 

to  the  benefit  of  his  answer,  and  that  where  i  Tatham  v.  Wright,  2  R.  &  M.  1,  12,  15. 

it  is  responsive  to  the  bill,  it  must  be  over-  2  yee  ante,  pp.  866,  867. 
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taken  in  the  cause  to  be  read  at  the  trial  of  the  issue, ^  so  as  to  dispense 
with  the  strict  proof,  which  would  othei'wise  be  required,  of  the  biU  and 
answer.*  The  object  of  the  Court,  however,  in  making  such  an  order, 
ia  merely  that  of  dispensing  with  the  sti'ict  legal  proof  of  the  record  ;  ^ 
and  it  is  not  intended  to  authorize  the  reading  of  the  depositions  of 
witnesses,  in  cases  in  which  the  Court  of  Law  would  not  admit  them  to 
be,  read  upon  proof  of  the  record,  in  the  ordinary  way:  that  is,  unless 
proof  be  given  that  the  witness  is  dead,  or  abroad,  or  otherwise  unable 
to  attend.  A  direction  is,  therefore,  generall}^  added  to  the  order,  that 
the  depositions  of  the  witnesses  shall  be  read  at  the  trial  of  the  issue, 
in  case  such  witnesses  or  either  of  them  shall  be  dead  at  the  time  of  the 
trial,  or  shall  be  proved,  at  such  trial,  to  be  in  such  state  of  health  as 
not  to  be  capable  of  attending  the  trial.® 

The  effect  of  such  an  order  is  to  leave  the  question,  as  to  the  admis- 
sibility of  the  depositions,  to  the  determination  of  the  Judge  before 
whom  the  issue  is  tried :  who  will  require  sti'ict  proof,  before  he  admits 
the  depositions,  of  the  death  of  the  witness,  or  of  his  inability  to  attend. 

In  Jones  v.  Jones^"'  a  motion  was  made,  before  Lord  Thm-low,  for 
*1118  leave  to  read  the  deposition  of  a  witness  in  the  *  cause,  on  the 

ground  of  his  age  or  inability  to  attend  ;  but  his  Lordship  thought 
the  application  should  be  made  to  the  Judge  at  the  trial,  and  refused  to 
make  any  order  upon  the  subject.  It  seq.ms,  however,  that  there  is  no 
absolute  rule,  requiring  that  the  inabihty  of  a  witness  to  attend  shall 
be  left  to  the  decision  of  the  Judge  at  Nisi  Prius :  the  fact  of  a  wit- 
ness's capacity  being  equally  within  the  province  of  the  Court  directing 
the  issue.  Where,  therefore,  the  Court  can  be  satisfied  that  the  ques- 
tion of  the  ability  or  inability  of  the  witness  to  attend  can  have  but  one 
conclusion,  it  will  itself  decide  it,  without  imposing  upon  the  party  the 
necessity  of  trying  that  fact  before  the  Judge  at  Nisi  Prius  :  who  would 
be  the  person  to  try  it,  and  not  the  jury.  This  principle  was  laid  down 
and  acted  upon  by  Lord  Eldon,  in  Gorbett  v.  Gorbett :  ^  who  dii'ected  the 
depositions  of  two  witnesses  (who  were  proved,  by  affidavit,  to  be  of 
such  ages  and  in  such  a  state  of  health,  as  to  be.  unable  to  travel,  with 

3  If  the  Chancellor  directs  certain  depo-  Penn.  St.  336;  Tingling  v.  Hesson.  16  Md. 
sitions  to  be  read  at  the  trial,  the  Judge  must  112;  Bell  v.  Woodward,  47  N.  H.  539. 
admit  them.     An  order  made  by  the  Court  ^  See  ante,  p.  867.     The   answer  cannot 
of  Chancery  tliat  certain  evidence  shall   be  be   read    unless    the    Chancellor    so    order, 
read  at  the  trial,  is  binding  on  the  Judge  Black  v.  Lamb,   1   Beasley,    108,   123,   127; 
who  conducts  the  trial,  and  he  has  nothing  •  Gresley   Eq.  Ev.  227;   see   Rule   36  of  the 
to  do  with  the  admissibility  of  the  whole  or  Mass.  Prac.  in  Ch.  ante,  1115,  1116,  note, 
any  part  of  the  evidence.     Black  v.  Lamb,  1            ^  Gordon  v.  Gordon,  1  Swanst.  166,  170. 
Beasley,    108.      The    Chancellor   ma}'   give  ^  Palmer  «.  Lord  Aylesbury,  loVes.  176; 
directions  to  tlie  Court  to  which  the  issue  is  Bellingham  v.  Pearson,   1  V.  &  B.  339,  n.; 
sent  for  trial  to  disregard  the  strict  rules  of  Wray  v.  May,  ibid. ;  Turner  v.  Maule,  2  De 
Law;  he  may  direct  the  admission  of  evi-  G.  &"S.  209;  12Jur.  860;  Watkins  «.  Atchi- 
dence  wliich  the  rules  of  Law  would  exclude;  son,   10  Hare   Ap.  46;    Black   v.    Shreve,  2 
he  may  direct  that  one  or  both  of  the  parties  Beasley  (N.  J.).  455,  479;  [Powell  K.Man- 
may  be  examined  in  the  trial  in  States  where  son,  22  Gratt.  188.]     For  forms  of  order,  see 
the  parties  would  not  otherwise  be  legal  wit-  Seton,  981,  Nos.  12  and  13;  982,  No.  14;  and 
nesses.     1  Beaslev,   113;  Black  v.  Shreve,  2  seePennv  v.  Watts,  2  De  G.  &  S.  501. 
Beaslev,  455,  479,'  485;  Ringwalt  v.  Ahl,  36  '?  1  Cox,  184. 

1  1  V.  &  B.  335,  341. 

1070 


AT  THE  ASSIZES,  OR  AT  NISI  PRIUS.  *1119 

safet}-,  to  the  assize  town),  to  be  read  at  the  trial  of  the  issue,  and  also 
the  depositions  of  such  other  persons  as  should  be  proved  at  the  trial  to 
be  dead  or  unable  to  attend. 

Where  a  witness  who  has  been  examined  in  a  cause,  and  afterwards 
viva,  voce  upon  the  trial  of  an  issue,  dies,  and  a  new  trial  of  the  issue  is 
dii-ected,  not  only  his  depositions  in  the  cause  ma}'  be  read  at  the  new 
trial,  bui  what  he  swore  at  the  former  trial  ma}'  be  given  in  evidence/^ 
Where  a  person,  not  a  party  to  the  suit  in  Equity,  is  ordered  to  be 
plaintiff  in  the  issue,  an  order  to  read  the  evidence  of  deceased  wit- 
nesses will  not  be  made.^ 

The  rules  with  regard  to  the  examination  of  witnesses  de  bene  esse, 
with  a  view  to  using  their  depositions  upon  the  trial  of  an  issue,^  as 
well  as  the  admissibility  of  such  depositions  upon  trials  at  Law,  have 
been  before  discussed.^  When  depositions  de  bene  esse  have  been  read 
at  the  hearing  of  a  cause,  it  is  a  matter  of  course  to  order  them  to  be 
read  at  the  trial  of  the  issue,  notwithstanding  an  irregularity  in  the 
examination ;  and  the  Court  refused  to  discharge  the  order,  on 
the  ground  of  such  irregularity,  *  although  the  party  complaining  *1119 
of  it  did  not  know  of  the  kregularity  in  question  till  after  the 
hearing,  and  the  time  was  very  short  between  the  closing  of  the  evi- 
dence and  the  hearing  of  the  cause  :  because  the  party  complaining  of 
the  order  might  have  applied  for  time,  to  enable  him  to  examine  whether 
the  depositions  had  been  regularly  taken. ^ 

A  person  who  is  interested  in  the  result  of  an  issue,  but  who  refuses 
to  be  a  party  to  it,  may,  nevertheless,  be  allowed  to  attend  the  trial  by 
counsel ;  ^  and  he  will,  in  such  case,  be  included  in  the  coimnon  order 
for  the  production  of  documents.^ 

After  the  trial  has  been  had,  the  Judge  before  whom  it  has  been  tried, 
certifies,  on  the  postea,  how  the  verdict  was  found  ;  but  judgment  is  not 
entered  up  on  the  verdict.*  Any  special  circumstances  which  are  found 
by  the  jmy,  or  which  the  Judge  may  think  it  right  to  report  to  the  Court, 

2  Coker  v.  Farewell,  2  P.  Wms.  563;  1  Nott  &  M'C  409;  Fionas  Case,  5  Rand. 
Baker  v.  King,  6  Yerger,  402.  The  rule  at  701;  Crary  v.  Spragiie,  12  Wend.  41;  Magill 
Law,  also,  is,  that  the  decease  of  a  witness  i'.  Kauffman,  4  Serg.  &  R.  317 ;  Carpenti-r  c. 
will  let  in  evidence  of  what  he  swore  at  a  Groff,  5  Serg.  &  R.  162;  Miller  v.  RusmII.  T 
former  trial.  Glass  v.  Beach,  5  Vt.  172;  Martin,  266,  N.  S.;  Noble  v.  Martni,  7  Mar- 
Jackson  V.  Bailev,  2  John.  17;  Miles  v.  tin,  282;  1  Phil.  Ev.  231,  note  441^  by  Cowen 
O'Hara,  4  Binn.  108,  111;  White  v.  Kibling,  &  Hill. 

11  John.  128;    Beals    v.  Guernsey,  8  John.  s  Johnson  t'.  Todd,  3  Beav.  218,  222. 

446;  Wilber  v.  Selden,  6  Cowen,  162;  Crary  *  Ante,  p.  932  et  seq. 

V.  Sprague,  12  Wend.  41;  Hobson  v.   Doe,  2  5  Ante,  p.  939. 

Blackf.  308;  1  Greenl.  Ev.  §§  163,  164,  165,  i  Gordon  v.  Gordon,  1  Swanst.  166,  171: 

166,  and  notes.    Upon  the  question,  whether  ante,  p.  941. 

this  kind  of  evidence  is  admissible  in  any  2  Por  form  of  order,  see  Seton,  980,  No. 

other  contingency,  except  the  death  of  tlie  6 ;  Lord  Trimleston  v.  Lloyd,  1  Bligh  N.  S. 

witness,  there  is  some  discrepancy  among  the  427;  S.  C.  nom.  Lord  Trimleston  v.  1)' Alton. 

American  authorities.     See  this  subject  dis-  1  Dow  &  CI.  85;  Chitty's  Arch.  893;  Pindar 

cussed,  and  the  cases  cited  in  which  it  has  v.  Smith,  6_Mad.  48;  Maloue  v.  Maloue,  8 

been  allowed  or  disallowed,  in  1  Greenl.  Ev.  CI.  &  Fin.  179. 

§§  16.3,  167,  notes;  Chess  v.  Chess.  17  Serg.  »  Ante,  p.  1113. 

&  R.  409;   Irwin  v.  Reed,   4  Yeates,   512;  <  O'Connor  v.  Malone,  6  CI.  &  Fm.  572; 

Wilber  r.  Selden,  6  Cowen,  162;  Le  Baron  Chitty's  Arch.  893;   1  Newl.   573;   Gresley 

V.  Crombie,  14  Mass.  2.34;  Drayton  t;.  Wells.  Eq.  Ev.  161,  note. 
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should  be  indorsed  on  the  postea:  and  the  Court,  in  ordering  an  issue, 
usually  directs  any  special  circumstances  found  by  the  jury  which  may 
be  material  in  measuring  the  extent  of  the  relief  to  be  given  on  further 
consideration,  to  be  indoi'sed  on  the  postea.^ 

A  bill  of  exceptions  for  an  alleged  misdirection  of  the  Judge,  upon 
the  trial  of  an  issue,  will  not  lie  ;  °  the  regular  course  being  to  apply  to 
the  Court  which  directed  the  issue,  for  a  new  trial.  In  Armstrong  v. 
Armstrong,''  however,  a  bill  of  exceptions  was  tendered,  and  signed  by 
the  Judge  ;  and  the  objection  to  its  regularity  having  been  waived,  it 

was  ai'gued  and  decided  upon  in  the  P^xchequer  Chamber.* 
*1120       *  It  has  been  before  stated  that,  after  the  trial  of  an  issue,  a 
plaintiff  cannot  move  to  dismiss  his  own  bill  with  costs  :  although 
he  might  have  done  it  before  the  trial  actuall}"  took  place. ^ 

A  party  does  not,  by  proceeding  to  trial  pursuant  to  an  order  direct- 
ing an  issue,  deprive  himself  of  his  right  to  appeal  from  it.^ 


Section  IV.  —  New  Trials. 

If  any  party  is  dissatisfied  with  the  verdict  of  the  jury,  or  of  the 
Judge,  he  must  appl}'  for  a  new  trial. 

Under  the  former  practice,  the  Court  of  Chancery,  in  granting  new 


6  White  V.  Lisle,  3  Swanst.  342,  345; 
Chitty's  Arch.  893.  The  postea  should  be 
returned  to  the  Chancery  Court.  Trenton 
Banking  Co.  v.  Rossell,  1  Green  Cli.  492. 
The  .Judge,  before  whom  the  issue  is  tried, 
should  not  onlj'  return  the  postea.  but  go 
further,  and  furnish  to  the  Court  of  Chan- 
cery a  fair  statement  of  the  trial.  His  cer- 
tificate has  always  its  weight.  Bassett  v. 
Johnson,  1  Green  Ch.  154.  It  is  not  neces- 
sary tliat  the  report  of  the  Judge  should 
state  the  evidence  and  give  a  minute  history 
of  the  trial.  But  he  should  state  the  general 
character  of  the  evidence  offered,  the  part 
objected  to,  and  the  decision  made  upon  the 
objection,  with  his  charge  to  the  jury.  If 
any  difficulty-  exist  in  relation  to  the  report 
of  the  Judge,  the  Court  will  not,  for  this 
cause  alone,  grant  a  new  trial,  but  will  call 
on  the  Judge  for  an  additional  report  of  the 
case.  Ihid.  The  Court  will  send  for  min- 
utes of  Judges  and  counsel.  Gresley  Eq. 
Ev.  527.  The  finding  of  the  jury  must  ap- 
pear b}'  the  record,  certified  by  the  Judge. 
A  ce/ti'ticateof  the  Judge  made  from  memory 
will  not  be  sufficient.  Baker  v.  King,  6  Yer- 
ger,  402;  Black  v.  Shreve,  2  Beasley,  455. 
484.  As  to  the  form  of  a  verdict,  see  State 
V.  Parish,  23  Miss.  483.  For  form  of  order, 
see  Seton,  983,  No.  15. 

6  Clayton  v.  Nugent,  1  Coll.  362,  364;  8 
Jur.  867.  Nor  can  an  appeal  be  taken.  S. 
(!.  Railroad  Co.  v.  Toomer,  9  Rich.  Eq.  (S. 
C.)270.  In  Ex  iMvte  Story,  12  Peters,  343, 
Taney  C.  J.  said:  "A  bill  of  exceptions  is 
altogether  unknown  in  Chancery  practice." 

10 


T  3  M.  &  K.  45,  52. 

8  The  case  of  Pingree  v.  Hodges,  an 
Equity  suit  on  which  issues  were  framed  by 
the  Court,  and  tried  by  a  jury  in  Essex 
County,  Mass.,  1861,  went  before  the  full 
bench  on  exceptions  taken  to  the  rulings  of 
the  Judge  who  presided  at  the  trial.  No 
objection  was  made,  and  the  point  was  not 
considered  before  the  full  bench.  The  case 
is  not  reported. 

In  Dodge  v.  Griswold,  12  N.  H.  573,  it 
was  held  that  where  an  issue  in  a  suit  in 
Chancery  is  sent  to  the  Court  below  for  the 
verdict  of  a  jury,  exceptions  to  the  testimony 
submitted  must  be  taken  and  certified  back 
to  the  Court,  or  such  exceptions  will  be  con- 
sidered as  waived.  Upliam  J.  said:  "In 
no  other  mode  can  we  obtain  the  proper  and 
authentic  evidence  of  what  transpired  at  the 
trial."  See  Fitzhugh  v.  Fitzhugh,  11  Grat- 
tan  (Va.),  210;  Lansing  v.  Russell,  13  Barb. 
510;  Stannard».  Graves  2  Call,  369;  Ford 
V.   Gardner,  1  Hen.  &  M.  72. 

Where  exceptions  are  taken  on  the  trial  of 
an  issue  out  of  Chancery,  and  made  part  of 
the  record,  the  certificate  to  the  verdict  b}' 
the  Court  of  Law  is  a  certificate  to  the  whole 
record,  and  the  exceptions,  though  not  ex- 
pressly certified,  become  a  part  of  the  Chan- 
cery record.  Watkins  v.  Carlton,  10  Leigh, 
560". 

1  Ante,  p.  793. 

2  Butlin  V.  Masters,  2  Phil.  290;  ante,  p. 
1083. 
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trials,  acted  upon  rules  which  differed  material^  from  those  which  guide 
Courts  of  Common  Law  ;  but  b}-  the  Chancery-  Amendment  Act,  1858, 
it  is  enacted,  that  where  the  trial  is  had  by  a  jury  before  the  Court,  the 
Court  in  respect  of  new  trials  shall  have  the  same  jurisdiction,  powers, 
and  authority  in  all  respects  as  belong  to  an}-  Superior  Court  of  Com- 
mon Law,  or  to  an}'  Judge  thereof,  for  the  like  purpose ;  ^  and  that 
where  the  trial  is  had  before  the  Court  itself  without  a  jmy,  the  pro- 
ceedings upon  and  after  such  trial,  as  to  the  power  of  the  Court,  the 
e^ddence,  and  othei*wise,  shall  be  the  same  as  in  the  case  of  a  trial  b}'^ 
jury  under  the  Act.*  It  appears  to  be  doubtful  whether  it  was  intended 
by  these  provisions  to  enact  that  the  Court  of  Chancery,  in  granting 
new  trials,  should  be  guided  by  the  rules  adopted  at  Law,  instead  of 
those  upon  which  it  formerl}-  acted.  It  is  obvious,  however,  that  when 
the  issue  is  tried  before  the  Court  itself,  it  is,  in  dealing  with  the  ques- 
tion of  a  new  trial,  in  a  very  different  position  from  that  in  which  it  is, 
when  the  trial  has  been  had  before  another  Court.  ^ 

It  is  proposed,  therefore,  in  considering  this  subject,  first  to  state  the 
rules  upon  which  the  Court  of  Chancery  formerly  acted  in  grant- 
ing new  trials  of  issues  (andwliich  still  appl^'to  issues  *  directed  *1121 
to  Courts  of  Common  Law)  ;  ^  and  then  to  set  out  the  rules  which 
guide  the  Courts  of  Common  Law  upon  similar  applications. 

The  Court  of  Chancer}'  directs  issues  to  be  tried  at  Law,  to  inform 
the  conscience  of  the  Court  as  to  facts  doubtful  before ;  and  therefore 
expects,  in  return,  such  a  verdict,  and  on  such  a  case,  as  shall  satisfy 
the  conscience  of  the  Couit  to  found  a  decree  upon.^  Hence,  upon  any 
material  and  weighty  reason,  if  the  verdict  is  not  such  as  to  satisfy  the 
Court  that  it  ought  to  found  a  decree  upon  it,  there  are  several  cases  in 
which  this  Court  has  directed  a  new  trial  for  further  satisfaction,  not- 
withstanding it  would  not  be  gi-auted  in  a  Court  of  Common  Law : 
because  it  is  diverso  intuitu.,  and  because  the  Court  proceeds  on  different 
grounds.^  Acting  upon  this  j^rinciple,  the  Court  will  gi'ant  a  new  trial, 
not  only  in  cases  where  the  verdict  is  against  the  evidence,  but  it  wiU 
nicely  balance  the  evidence  on  both  sides  ;  and  where  it  finds  that  the 
verdict  is  contrary'  to  the  weight  of  evidence,  it  wiU  direct  the  issue  to 
be  tried  over  again.*  And  the  practice  has  always  been  not  to  consider 
merely  whether  there  was  evidence  which  would  support  the  finding  of 
the  jur}',  and,  in  that  case,  refuse  a  new  trial,  but  to  consider  whether, 

8  21  &  22  Vic.  c.  27,  §  3.  45  N.  IT.  331,  in  which  it  was  decided,  that, 

.*  21  &  22  Vic.  c.  27,  §  5;  and  see  Fernie  in  determining  a  motion  for  a  new  trial  of 

r.  Young,  L.  K.  1  H.  L.  Cas.  63;  12  Jur.  N.  issues  awarded  in  Equity,  upon  the  ground 

S.  4-37.  that  tlie  verdict  is  against  evidence,  the  Court 

6  [Penn  v.  Bibby,  L.  R.  2  Ch.  App.  127;  will  onlinaiily  be  governed  by  the  rules  and 

Simpson  v.  HoUiday,  L.  R.  1  II.  L.  315.]    See  princijiles  applied  to  such  motions  in  suits  at 

Clark   V.   Society,  45  N.   II.  331;  [Code  of  Law,  and  will  not  grant  a  new  trial  merely 

Tenn.  §  4465;  James  v.  Brooks,  GHeisk.  150.]  because,  in  weighing  the  evidence,  the  Court 

1  25  &  2G  Vic.  c.  42,  §  2.  would  have  reached  a  different  result.     See 

2  Black   V.   Shreve,   2    Beasley  (N.  J.),  Doe  i;.  Vallejo,  29  Cal.  385. 

455.  ■*  Lord  Faulconberg  v.  Peirce,  Amb.  210 ; 

8  Per  Lord  ITardwicke,  in  Stace  v.  Mab-  Cleeve  v.  Gascoigne,  ib.  323;  and  see  Locke 
bot,  2  Ves.  S.  553.    But  see  Clark  v.  Society,      e.  Colman,  2  M.  &  C.  42,  46. 
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having  regard  to  the  entire  subject-matter,  aud  to  the  whole  of  the  evi- 
dence given  at  or  before  tlie  trial,  and  what  has  since  become  known, 
the  Court  is  satisfied  that  full  and  complete  justice  has  been  done  be- 
tween the  parties,  and  that  no  further  investigation  is  necessary  for  the 
purpose  of  attaining  that  end ;  and  unless  it  is  so  satisfied,  the  Court 
requires  that  the  matter  shall  be  again  tested  by  an  examination  before 
a  jur}-,  with  such  directions  and  modifications  as  it  may  consider  desira- 
ble for  the  fair,  thorough,  and  impartial  sifting  of  the  whole  matter.^ 
Generally,  however,  where  the  application  rests  solely  on  the  ground 
that  the  verdict  was  against  the  evidence,  and  the  Judge  certifies  that  he 
is  not  dissatisfied  with  the  verdict,  the  Court  will  not  dh-ect  a  new  trial.® 

The  Court  will,  however,  grant  a  new  trial,  upon  the  production  of 
new  evidence,  which  was  not  before  the  jury  upon  the  original 
*1122  *  trial ;  ^  or  where  the  Court  is  satisfied  that  evidence  which  was 
discredited  for  want  of  corroboration  may  be  corroborated ;  ^  or 
it  appears  probable  that  more  evidence  can  be  adduced  as  to  a  custom  ;  ^ 
and  so,  where,  after  a  trial,  a  witness  is  convicted  of  perjury,  or  a  party 
of  forgery.*  But  the  Court  will  not  set  aside  a  trial  at  Law  for  any 
matter  which  might  have  been  made  use  of  at  the  trial ;  ^  or  where  it  is 
of  opinion  that  the  evidence,  though  newly  discovered,  will  not  afford  a 
foundation  for  a  different  verdict.® 

Where  it  can  be  shown  that  a  part}-  has  been  taken  by  surprise,  and 
evidence  produced  at  the  trial  which  he  could  have  no  reason  to  expect 
would  be  produced,  the  Court  has  directed  a  new  trial.''  Thus,  where, 
at  a  trial  of  a  question  of  legitimacy,  a  witness  was  called  to  prove  a 
fact  (showing  that  there  might  have  been  access  between  a  husband 
and  wife  at  a  particular  time  and  place)  :  which  witness  had  not  been 
examined  in  a  suit  in  the  Ecclesiastical  Court,  to  which  the  mother  of 
the  child  whose  legitimacy  was  disputed  was  a  party,  and  in  which  his 
evidence  would  have  been  material  to  her,  nor  was  anj-  attempt  made 
by  her  in  that  suit  to  estabhsh  the  case  of  access  which  his  testimony 
went  to  make  out :  Lord  Lyndhurst  held  that  the  testimony  of  this  wit- 
ness was  a  surprise  upon  the  part}^  against  whom  it  was  produced  ;  and 
its  accuracy  being  impeached  by  affidavit,  he  directed  a  new  trial  of  the 
issue.* 

The  Court  will  also  grant  a  new  trial,  in  cases  in  which  a  fraud  has 
been  practised  upon  tihe  part}'  applying. 

e  Per  Sir  J.  Eomilly  M.  E.  in  Swinfen  v.  2  Shields  v.  Boucher,  1  De  G.  &  S.  40. 

Swiiifen,  i)7  Beav.  148,  152;  see  also  Waters  8  Locke  v.  Coluian,  nbi  sup. 

V.  Water.),   2   De   G.  &   S.  591;    Ex  parte  *  Tilly  u.  Wharton,  2  Vern.  378;  see  also 

The  Freemen,  &c.,  of  Sunderland,   1  Drew.  Coddrington  v.  Webb,  ib.  240. 
184.  ^  Curtess   v.  Smalridge,   1   Cha.   Ca.  43; 

6  Lord   Faulconberg  v.  Peirce,  ubi  sup.;  Freem.  178;    Montgomery  v.  Attorney-Gen- 

Gibbs  V.  Hooper,  2  M.  &  K.  353;  Swinfen  v.  eral,  9  Mod.  388. 
Swinfen,  27  Beav.  148;  see  Dunn  v.  Dunn,  ^  Colegrave  v.  Juson,  3  Atk.  197. 

11   Mich.   284:    Clayton  v.  Yarrington,   33  T  Exton  i-.  Turner,  2  Cha.  Ca.  80;  see  also 

Barb.  (N.  Y.)  144.  Willis  v.  Farrer,  3  Y.  &  J.  264 ;  M'Gregor  v. 

1  Gibb3  V.  Hooper,  2  M.  &  K.  353,  356;  Bainbrigge,  7  Hare,  166,  n. 
and  see  Ansdell  v.  Ansdell,  4  M.  &  C.  449;  8  Gibbs  v.  Hooper,  2  M.  &  K.  353,  356. 

Sewel  V.  Freeston,  1  Cha.  Ca.  65. 
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Although  surprise  or  fraud  is  in  general  considered  a  sufficient  gi-ound 
for  directing  a  new  trial,  the  Court  has  refused  to  grant  a  new  trial, 
upon  a  mere  suggestion  that  the  plaintiff  was  not  apprised  of  some  par- 
ticular evidence  which  was  made  use  of  at  the  trial,  and,  therefore,  was 
not  prepared  to  answer  it :  because  it  appeared,  that  the  e\'idence  by 
which  the  plaintiff  was  surprised,  was  that  of  a  witness  who  was  brought 
to  swear  that  one  of  the  most  material  witnesses  for  the  plaintiff  was 
not  in  England  at  the  time  when  the  transaction  to  which  he  deposed 
was  alleged  to  have  taken  place,  and  it  was  proved,  by  affidavit,  that, 
a  fortnight  before  the  trial  took  place,  notice  was  given  to  the  plaintiff 
of  the  intention  of  the  defendant  to  prove  that  the  witness  was  abroad ; 
which,  though  it  was  not  so  particular  as  to  point  out  the  very 
*  place  where  he  would  be  shown  to  be,  was  held,  bj-  Lord  Hard-  *1123 
wicke,  to  be  sufficient  notice  to  prepare  the  plaintiff  to  encounter 
the  evidence.^  A  new  trial  will  not  be  granted,  where  a  party  is  in 
possession  of  evidence,  which,  either  in  the  exercise  of  discretion  or 
fi-om  neglect,  he  does  not  produce  at  the  trial ;  -  nor  where  it  can  be 
shown  that,  though  he  was  not  in  possession  of  it  himself,  he  had  fuU 
notice  that  it  was  in  the  power  of  the  other  side  to  produce  it.  Upon 
this  ground,  the  cu'cumstance  of  evidence,  which  was  discovered  after 
the  answer  of  the  defendant  was  put  in,  having  been  made  use  of 
at  the  trial,  was  held  not  a  sufficient  reason  for  directing  a  new  trial : 
there  having  been  no  surprise  upon  the  party  applying,  who,  before  the 
trial,  had  opposed  a  motion  made  by  the  other  party,  for  the  express 
pui-pose  of  having  the  trial  postponed,  in  order  that  the  issue  might  be 
rectified.^  Where  the  plaintiff  in  the  issue  was  dead  at  the  time  of 
trial,  but  the  fact  was  not  known  to  the  parties,  the  Court  refused  to 
gi'ant  a  new  trial.* 

As  the  Court  will  not  gi-aut  a  new  trial  upon  the  mere  production  of 
new  evidence,  unless  it  can  be  shown  that  there  was  a  fraud  or  surprise 
upon  the  party  applying,  so  it  will  not  permit  a  party  who  has  practised 
a  fraud,  and  set  up  documents  which  were  proved  to  be  forgeries,  and 
by  that  means  prejudiced  his  own  case,  to  say  that,  whether  the  docu- 
ments were  true  or  false,  there  is  other  evidence  which  makes  them 
immaterial.^ 

The  Court  will  grant  a  new  ti-ial,  on  the  gi-ound  that  a  material  wit- 
ness for  the  party  was  absent  from  the  trial ;  but  it  will  not  do  so  on  the 
mere  ground  that  the  testimony  of  the  witness  who  was  absent  would 
only  corroborate  that  of  several  others  to  a  fact.  It  must  be  shown 
that  there  is  something  particular  in  his  evidence  which  is  of  import- 
ance, and  that  it  was  not  in  the  power  of  the  party  to  have  the  trial 
put  off." 

A  new  trial  may  also  be  directed,  on  the  ground  of  a  misdirection  of 

1  Richards  v.  Symes,  2  Atk.  319.  ■*  Bird  v.  Kerr,  4  K.  &  J.  270. 

2  Sfandcn  v.  Edwards,  1  Ves.  J.  133.  «  Kemp  v.  Mackrell,  2  Ves.  S.  580. 
8  Legard  v.  Dalv,  1  Ves.  S.  192;  Yates  v.  6  Cleeve  v.  Gascoigue,  Amb.  323. 

Monroe,  13  111.  212. 
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the  jury  by  the  Judge  who  tried  the  issue  ; ''  and  if  the  Court  feels  satis- 
fied, from  the  report  of  the  Judge,  that  the  points  in  the  case  have  not 
been  distinctly  presented  to  the  jury,  it  will,  without  entering  into  the 
question  whether  the  verdict  was  or  was  not  satisfactory  upon  the  facts, 
direct  a  new  trial.® 

The  Court  will  also  order  a  new  trial  of  an  issue,  where  it  sees 
reason  to  be  dissatisfied  with  the  conduct  of  the  jury,^  or  where 
*]124  *  there  has  been  an  irregularity  in  the  trial.  It  has  been  said, 
that  to  induce  the  Court  to  set  aside  a  former  trial  for  irregular- 
ity, and  for  that  cause  to  grant  a  new  one,  there  must  be  ordinarily 
a  certificate  in  writing,  from  the  Judge  or  Court  before  whom  it  was 
tried,  of  a  verdict  against  evidence,  or  other  misbehavior  of  the  jury, 
or  such  like.^  This,  however,  does  not  appear  to  be  the  present  prac- 
tice ;  and  the  Court  has  set  aside  the  verdict  in  such  cases,  without 
an}-  such  certificate  by  the  Judge.^ 

A  new  trial  may  also  be  granted,  because  evidence  which  was  tend- 
ered was  improperly  rejected :  though  it  seems  that  the  Court  will  not 
direct  a  new  trial  upon  the  latter  ground  only,  if  it  is  satisfied  that  the 
verdict  is  right,  upon  considering  all  the  evidence,  including  that  which 
was  rejected.*  Where,  also,  an  application  is  made  to  the  Court  to 
grant  a  new  trial,  on  the  ground  of  an  improper  summing  up  by  the 
Judge,  the  Court  will  not  accede  to  it,  if  it  is  satisfied  that,  upon  the 
evidence  as  it  stands,  the  jury  could  not,  if  the  case  had  been  properly 
summed  up,  have  given  a  different  verdict.* 

Where  the  matter  related  to  the  right  to  land,  the  Court  frequently 
directed  new  trials  of  issues,  even  in  cases  in  which  the  issue  has  been 
properly  tried,  and  the  verdict  was  satisfactory  upon  the  evidence  :  the 
Court  formerly  being  unwilling  to  make  a  decree  binding  the  inheritance, 
where  there  had  been  but  one  trial  at  Law.^  It  must  not,  however,  be 
supposed  that  a  second  ti'ial  of  an  issue  can  be  demanded  as  a  right : 
for  even  where  the  object  is  to  establish  a  will  against  an  heir-at-law, 

7  Ihid. ;  Bearblock  v.  Tyler,  Jac.  571 ;  see  conscience  of  the  Court;  and  if  the  Court  can 
Dodge  V.  Griswold,  12  N.  H.  573.  be  satisfied,  that  substantial  justice  has  taken 

8  O'Connor  v.  Cook,  8  Ves.  535.  place,  the  verdict  will  not  be  disturbed  on 
'   East  India  Company  v.  Bazett,  Jac.  91,       mere  technical  grounds.     Black  t'.  Lamb,  1 

93;    Pleasants  u.  Ross,  l"  Wash.  156;  Dodge  Beasley   (N.  J.),  114;    Black   v.   Shreve,    2 

V.  Gi-iswold,  12  N.  H.  576.  Beasley  (N.  J.),  455;  Trenton  Banking  Co. 

1  Wyatt's  P.  R.  203.  v.  Rossell,  1  Green  Ch.  511;  Basset  v.  John- 

2  See  East  India  (Jompany  v.  Bazett,  ubi  son,  1  Green  Ch.  154;  see  Lansing  v.  Russell, 
iu;). ;  Stace  v.  Mabbot,  2  Ves.  S.  553.  15  Barb.  510  :  Thomasson  v.  Kennedy,  3  Rich. 

3  Hampson  v.  Hampson,  3  V.  &  B.  41;  Eq.  440;  and  see  Kidney  v.  Cockburn,  2  R. 
Warden  and  Minor  Canons  of  St.  Paul's  v.  &  M.  167. 

Morris,  9  Ves.  155,  167;  Bootle  v.  Blundell,  *  Tatham  v.  Wright,  2  R.  &  M.  31;  and 

19  Ves.  500,  503;  Biirker  v.  Ray,  2  Russ.  63,  see  Ringrose  v.  Todd,  12  Pri.  650;  Barker  v. 

75;  Pemberton  v.  Pemberton,  11  Ves.  50,  52;  Ray,  ubi  sup.;  Slaney  v.  Wade,  7  Sim.  595, 

Muloch  V.  Muloch,  1  Edw.  Ch.  14;  Apthorp  610'. 

V.  Comstock,  2  Paige,  482;  Humphreys  i?.  5  Earl  Darlington  «.  Bowes,  1  Eden,  270; 
Blevins,  1  Tenn.  178;  Lee  i'.  Beattv,  8  Dana,  Stace  v.  Mabbot,  2  Ves.  S.  553.  and  see  Ed- 
207;  Black  r.  Lamb,  1  Beasley  (N.  J.),  108,  win  v.  Thomas,  2  Vern.  75,  in  which  it  was 
113,  114;  Basset  v.  Johnson,  1  Green  Ch.  thought  to  be  a  sufficient  ground  for  ^  new 
155;  Van  Alst  v.  Hunter,  5  John.  Ch.  149.  trial,  that  the  result  concerned  all  the  copy- 
[See  Powell  ".  Manson,  22  Gratt.  192.]  The  holders  of  a  manor;  see  also  Locke  v.  Col- 
object  of  ai    issue  at  Law  is  to  inform  the  man,  2  M.  &  C.  42,  46. 
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who,  but  for  the  interference  of  the  Court,  would  be  entitled  to  take 
the  successive  opinions  of  juries  by  new  ejectments,  the  Court,  if  it  sees 
no  reason  to  be  dissatisfied  with  the  first  verdict,  will  refuse  him  a 
second  trial.®  When  a  new  trial  is  granted,  and  it  happens  that 
one  verdict  *  goes  one  way,  and  the  other  another  way,  then  the  *1125 
Court  will  ordinarily,  on  motion,  order  a  third  trial :  which  is 
commonly  conclusive.^  But  in  the  case  of  a  will,  even  after  two  trials, 
in  both  of  which  the  verdict  has  I5eeu  in  favor  of  the  will,  the  Court, 
where  it  was  not  satisfied  with  the  manner  in  which  the  last  trial  was 
conducted,  has  directed  a  third  trial. ^ 

It  seems  also,  that  even  after  thi-ee  trials,  the  Court  has  power,  if  it 
sees  reason  to  be  dissatisfied  with  the  verdict,  to  gi'ant  a  fourth.  An 
application  for  tliis  purpose  was  made  to  the  Court  in  Pemherton  v. 
Pemberton^^  and  no  objection  was  raised  to  the  power  of  the  Court  to 
direct  a  foui'th  trial :  though  the  result  of  the  case  was,  that  Lord  Ers- 
kine,  being  satisfied  with  the  verdict,  refused  the  motion.  The  Court 
will  not,  however,  direct  a  new  trial  after  a  third,  unless  upon  some 
special  ground;  and  in  Attorney- General  v.  Montgomery,*  Lord  Hard- 
wicke  said,  that  where  there  had  been  two  trials,  the  last  of  which  was 
at  bar,  the  Court  had  suffered  the  last  to  prevail ;  and  that  to  lay  down 
a  rule  that  there  must  be  three,  would  be  attended  with  great  expense. 
In  The  Warden  and  If/nor  Canons  of  St.  Paul's  v.  Morris,^  after  two 
trials,  at  bar,  a  third  trial  was  refused  :  although  evidence  had  been  re- 
jected at  the  last,  which  the  Court  thought  ought  to  have  been  received  ; 
and  in  Bates  v.  Graves,^  the  Court  refused  a  third  trial  of  an  issue  as  to 
the  validity  of  a  will  of  real  estate :  although  neither  of  the  former 
trials  had  been  at  bar."^ 

The  rules  which  regulate  the  Court  of  Chancery  in  gi-anting  new  trials 
of  issues  directed  to  Courts  of  Common  Law  ha\ang  been  considered, 
it  is  now  proposed  to  state  those  upon  which  the  Courts  of  Common 
Law  act  in  granting  new  trials  at  Law. 

For  certain  mistakes  made  by  the  Judge  during  the  course  of  the 
trial,  a  new  trial  may  be  granted.     Thus,  if  a  Judge  at  the  trial,  admit 

6  Wilson  V.   Beddard,    12   Sim.   28,    32  ;  2  Pemberton  v.  Pemberton,  13  Ves.  200; 

Winchelsea  v.  Wauchope,  3  Russ.  441,  445;  see   Clark  v.   Society,   45  N.   H.  331,  335. 

White  «.  Wibon,   13  Ves.   88:    Joliiisfon  v.  After  two  concurring  verdicts  for  the  same 

Todd,  5  Beav.  51)7,  606;  Hitch  v.  Walls,  10  party,  on  an  issue  directed  by  the  Chancellor 

Beav.  84,  89;  Swinfen  v.  Swinfen,  27  Beav.  to  be  tried  at  Common  Law,  he  is  not  bound 

148;  JPGregor  r.  Topliam,  3  Hare,  488,  490;  to   direct  a  new  trial,   notwitlistanding  the 

3  H.  L.  Ca.  132;  Waters  v.  Waters,  2  De  G.  verdicts  were  in  opposition  to  the  opinions  of 
&.  S.  591:  see  Van  Alst  v.  Hunter,  5  John.  the  Judges,  before  wliom  the  issues  were 
Oh.  152.  The  Court  will  not  feel  itself  bound  tried,  and  a  verdict  had  originally  been  ren- 
by  a  single  verdict  either  way,  if  it  is  not  dcred  in  favor  of  the  other  party.  M'Rea  v. 
entirely    satisfactory;    but   will   direct    new  Wood,  1  Hen.  &  M.  548. 

trials,  until  there  is  no  longer  anv  reasonable  ^  13  Ves.  290,  302,  313. 

ground  for  doubt.     2  Story  I<:q.'Jur.  §  1447,  ^  2  Atk.  378. 

and  notes;    New  Orleans  Gas  Light  Co.  v.  ^  9  Ves.  155,  171. 

Dudley,  8  Paige,  452;  Binford  v.  Dommett,  6  2  Ves.  J.  287,  293. 

4  Suniner's  Ves.  750,  and  note  (a);  Lansing  "^  An  issue  directed  out  of  Chancery  may 
t'.  Russell,  3  Barb.  Ch.  325;  Nell  v.  Snowdcn,  be  withdrawn  by  the  Chancellor  at  any  time, 
6Geo.  1;  Clark  v.  Society,  45  N.  H.  331.  and   decided   by  himself.     Cook   v.   Bay,  4 

1  Wyatfs  P.  R.  203.  How.  (Miss.)  485. 
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improper  evidence, ^  or  reject  evidence  which  ought  to  be  ad- 
*1126  mitted,^  by  which  means  the  result  of  the  trial  might  have  *  been 
different,  the  Court  will,  in  general,  grant  a  new  trial. ^  In  some 
cases,  however,  the  Court  may  refuse  a  new  trial,  though  evidence  has 
been  improperly  rejected :  as  where  the  fact  which  such  evidence  was 
offered  to  establish  was  proved  by  other  means,  or  was  not  disputed, ^ 
or  was  admitted  by  the  opposite  counsel ;  ^  or  where,  assuming  the  re- 
jected evidence  to  have  been  received,  a  verdict  in  favor  of  the  party 
offering  it  would  have  been  clearly  and  manifestly  against  the  weight  of 
evidence,  and  certainly  set  aside,  on  apphcation  to  the  Court,  as  an 
improp  cT  verdict,^  and  the  Court  has  refused  a  new  trial  on  the  ground 
of  the  i:aproper  admission  of  evidence,  where  there  clearly  appeared  to 
be  sufficient  evidence  to  support  the  verdict,  independently  of  the  evi- 
dence so  admitted.^  It  may  here  be  stated,  that  no  new  trial  will  be 
granted  by  reason  of  the  ruling  of  any  Judge  that  the  stamp  upon  any 
document  is  sufficient,  or  that  the  document  does  not  require  a  stamp. ^ 

If  the  Judge  misdirect  the  jury,'  a  new  trial  may  be  granted.  Where 
there  is  a  misdirection  on  a  point  immediately  in  issue,  and  for  which  a 
bill  of  exceptions  will  lie,  a  new  trial  is  a  matter  of  right,  but  this  is 
not  so  where  the  Judge  makes  a  mistake  on  some  collateral  point.  In 
the  latter  case,  a  new  trial  will  only  be  granted  if  the  Court  is  satisfied 
that  injustice  has  been  done  by  the  misdirection.^  Where  the  Judge's 
direction  was  correct,  but  the  Court  thought  the  jury  might  have  mis- 
understood it,  a  new  trial  was  granted :  the  costs  to  abide  the  event.® 
An  incorrect  direction  to  the  jury  upon  a  point  which  could  not  have  in- 
fluenced their  verdict,  is  not  a  ground  for  a  new  trial ; "  nor  is  a  wrong 
observation  on  a  matter  of  fact,  which  is  left  to  the  jury;"  and 
the   Court   refused   a   new  trial   where   there   had   been   misdirection 

8  Tutton  V.  Andrews,  Barnes,  448 ;  Baron  Jur.  959,  Q.  B. ;  Ferrand  v.  Milligan,  10  Jur. 
de  Eutzen  v.  Farr,  4  A.  &  E.  53;  5  N.  &  M.       6,  Q.  B. 

617 ;  Doe  Tatham  v.  Wright,  1  H.  &  W.  729 ;  5  Horford  v.  Wilson,  1  Taunt.  12 ;  and  see 

7  A.  &  E.  313.  r)oe  Tynham  v.  Tyler,  6  Bing.  561;  4  M.  & 

9  Smedlev  v.  Hill,  2  W.  Bl.  1105;  Bovle      P.  377. 

V.  Wiseman,'  10  Ex.  647 ;  1  Jur.  N .  S.  II5-.  6  17  &  18  Vic.  c.  125,  §  31 ;  and  see  Eames 

1  See  Robinson  v.  Williamson,  9  Pri.  136;  v.  Smith,  1  Jur.  N.  S.  1025,  Ex.,  where  the 
Freeman  v.  Arkell,  2  B.  &  B.  494;  Gravenor  Judge  reserved  for  the  opinion  of  the  Court, 
«.  Woodhouse,  1  Bing.  31;  Crease  ».  Barrett,  the  question  whether  a  stamp  was  suffi- 
1  C.  M.  &  R.  919;  Baily  v.  Haines,  14  Jur.  cient. 

80,  81,  Q.  B.,  where  it  was  held  to  be  imma-  ^  Anon.,  2  Salk.  649;  How  «.  Strode,  2 

terial  that  the  jury  professed  to  have  given  Wills.  269,  273. 

their  verdict  independently  of  the  evidence  »  Black  v.  Jones,  6  Ex.  213 ;  see  Edmond- 

improperly  received.  son  v.  Machell,   2  T.  R.  4;  and  per  Tindal 

2  Edwards  v.  Evans,  3  East,  451 ;  Rex  v.  C.  J.  in  Moore  v.  Tuckwell,  15  L.  J.  C.  P. 
Teal,  11  East,  311;  Alexander  v.  Barker,  2  153;  1  C.  B.  607;  Cox  «.  Kitchin,  1  B.  &  P. 
C.  &  J.  133;  Strudt  v.  Roberts,  5  D.  &  L.  338;  Calcraft  ?'.  Gibbs,  5  T.  R.  20;  Robmson 
400,  B.  C. ;  Doe  Walsh  v.  Langfield,  16  M.  v.  Cook,  6  Taunt.  636;  Wicks  v.  Clutterbuck, 
&  W.  497.  2  Bing.  483;  10  Moore,  63;  Twigg  v.  Potts, 

3  Mortimer  v.  M'Callan,  6  M.  &  W.  58;  1  C.  M.  &  R.  89;  Duke  of  Newcastle  v.  In- 
see  Stracv  v.  Blake,  1  M.  &  W.  108.  habitants  of  Broxtowe,  IN.  &  M.  598;  [Hen- 

4  Per 'Parke  B.,  1  C.  M.  &  R.  933;  Baron  man  v.  Lester,  12  C.  B.  N.  S.  776,  789]. 

de  Rutzen  v.  Farr,  4  A.  &  E.  53;  5  N.  &  M.  »  Toulmin  v.  Hedley,  2  C.  &  K.  157;  see 

617;    Doe  Tatham  v.  Wright,   1   H.  &  W.  Lord  u.  Wardle,  4  Sc.  402. 

729;    7  A.  &  E.  313;   Bosanquet  v.  Short-  10  Bessey  ».  Windham,  6  Q.  B.  166. 

rider    14  Jur.  71,  Ex. ;   Darch  v.  Tozer,  13  n  Tavlor  v.  Ashton,  12  L.  J.  N.  S.,  Ex. 

*'  363;  ll'M.  &  W.  401. 
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with  respect*  to  one  item  onh*  of  the  plaintiff's  demand:  the  *1127 
plaintiff  consenting  to  reduce  the  damages  by  the  whole  sum,  in 
respect  of  which  the  misdirection  took  place. ^  Where  the  defendant 
obtained  a  verdict  in  a  case  in  which  the  plaintiff  ought  to  have  been 
nonsuited,  there  being  no  e^idence  in  support  of  his  case,  the  Court 
refused  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  but 
gi-anted  a  rule  nisi  to  efiter  a  nonsuit. ^  If  the  Judge  does  not  give  the 
jury  a  suiBcieut  direction,  a  new  trial  may  sometimes  be  granted.^ 

If  the  Judge  leaves  a  question  to  the  jury  which  he  ought  to  decide 
himself  as  a  point  of  law,  and  the  jury  decide  the  question  correctly, 
the  Court  will  not  grant  a  new  trial.* 

The  Court  will  not  gi-ant  a  new  trial  for  an  objection,  either  to  the 
direction  of  the  Judge  at  the  trial, ^  or  to  the  admission*^  or  rejection'' 
of  evidence,  unless  such  objection  was  distinctly  raised  at  the  trial. 
Where  evidence  is  tendered  for  a  purpose  for  which  it  is  not  admissible, 
and  rejected,  a  new  trial  will  not  be  gi-anted  merely  because  such  evi- 
dence was  admissible  for  another  purpose  not  stated  at  the  trial.^  An 
objection  to  the  admissibility  of  evidence  must  be  made  before  the  sum- 
ming up.^  The  Court  will  not  grant  a  new  trial  upon  an  objection  which 
has  been  waived  at  Nisi  Prius ;  ^°  nor  on  the  ground  that  the  Judge  has 
refused  to  recall  a  witness,  unless  it  is  very  clear  that  he  was  wrong. ^^ 

If  the  Judge  improperly  discharges  the  jury  from  giving  a  verdict  on 
one  or  more  of  the  issues,  the  Court  may  grant  a  new  trial. ^-  Where, 
however,  there  were  two  issues,  and  the  jury  found  upon  both,  but  the 
Judge,  under  a  misapprehension  that  the  finding  upon  the  first  issue 
rendered  the  second  useless,  discharged  the  jury  upon  the  second 
issue,  it  was  held,  that  the  proper  course  was  *  to  apply  to  the  *1128 
Judge  to  have  the  verdict  entered  according  to  his  notes,  and  not 
to  move  for  a  new  trial. ^ 

1  Moore  v.  Tuckwell,  uhi  sup. ;  see  May-  A.  &  E.  649 ;  Foss  v.  Wagner,  7  A.  &  E. 
field  V.  VVadslev,  3  B.  &  C.  .357.  116,  n.;  Kenn  v.  Neck,  3  Dowl.  163. 

2  Vane  v.  Cobbold,  1  Ex.  798.  ''  Gibbs  v.  Pike,  9  M.  &  W.  351 ;  1  Dowl. 
8  Elliot  v.  The  South  Devon  Railway  Com-      N.  S.  409;  Goslin  v.  Corry,  8  Sc.  N.  R.  24; 

panv,   17  L.  J-  Ex.  262;  Hadley  v.  Baxen-  Sorden  v.  Conton,  3  Jur.  1027,  Q.  B. ;  [Pcnu 

dale",    18   .lur.   358,    Ex.,    where   the   Judge  i;.  Bibby,  L.  R.  2  Ch.  App.  12J;  Shadden  v. 

omitted  to  give  a  sufficient  direction  as  to  Patrick,  L.  R.  1  Sc.  &  D.  470,  542].    If  a 

the  mode  of  measuring  the  damages.     As  to  document  has  been  rejected  as  not  being  evi- 

the  effect  of  non-direction,  see  Ford  v.  Lacv,  dence,  a  new  trial  will  not  be  refused  merely 

7  Jur.  N.  S.  684,  Ex.  '  l)ecause  it  was  not  duly  stamped,  if  it  can  be 

*  Doe'  Strickland  v.  Strickland,  19  L.  J.  stamped  at  the  trial,  under  the  C.  L.  P.  Act, 

(2_  p.  89.  1854  (17  &  18  Vic.  c.  125),  §  27;  Whitchouse 

"  6  Robin«on  v.  Cook,  6  Taunt.  336;  Mor-  v.  Hemmant,  27  L.J.  Ex.  295;  and  see  ante, 

rish  V.  Murray,  13  M.  &  W.  52;  2  D.  &  L.  pp.  880,  881.  „  ^^  ,  ,^  ,„^    ^     ^. 

199 ;  Wardman  v.  Bellhouse,  9  M.  &  W.  596 ;  «  Rex  r.  Grant  3  N.  &  M.  106 ;  Doe  Kmg- 

llazledinc  v.  Grove,  3  Q.  B.  997;  Watson  v.  lake  v.  Bevis,  18  L.  J.  C.  P.  628. 
Wiiitmore,  8  Jur.  964,  Ex.;  Ilearne  v.  Stow-  '■•  Abbott  f.  Parsons,  7  Bing.  563. 

ell,  6  Jur.458,  Q.  B. :  Brown  i;.  Storey,  1  Sc.  i"  Shirley  v.  Matthews,  1  Jur.  57,   Ex.; 

N.  R.  9;    Doe   Strickland  v.  Strickland,   8  Malin  «.  Taylor,  2  Hog.  3;  Morrish  t;.  Mur- 

C.  B.  725;    Horlor  v.  Carpenter,  27  L.  J.  rny.  ubi  sup.  ^    ^  ^      .„„ 

C.  p.  1.  ^>-  Middleton  v.  Earned,  18  L.  J.  Ex.  433 ; 

'  6  Malin  v.  Taylor,  2  Hog.  3;    Williams  awfc,  p.  1104.  ,    .  .    „  t.  o.o 

V.  Wilcox,  8  A.  &  E.  314;  Walker  v.  Need-  1'^  Tinkler  v.  Rowland,  4  A.  &  E.  868. 

flam,  1  Dowl.N.S.  220;  IJoe  Gilbert  «.  Ross,  1  lies  v.  Turner,  3  Dowl.  211;   and  post, 

7  M.  &  W.  102;  Doe  Phillips  v.  Benjamin,  9  p.  1135. 
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It  seems  that  a  new  trial  ma}^  be  granted,  if  the  Judge  improperly 
refuses  to  postpone  the  trial. "-^ 

A  new  trial  will  not  be  granted  because  the  Judge  has  improperly 
allowed  a  part}'  to  begin  :  unless  clear  and  manifest  injustice  was  occa- 
sioned thereb}'.* 

In  some  cases,  where  there  has  been  a  mistake  in  the  taking  or  entry 
of  the  verdict,  a  new  trial  will  be  granted. ■*  On  a  motion  for  a  new 
trial  upon  the  ground  that  the  verdict  was  entered  by  mistake,  the  Court 
will  receive  the  affidavit  of  a  juryman  as  to  what  occurred  in  open  Court 
upon  the  delivery  of  the  verdict.^ 

If  a  juror  has  been  sworn  on  the  jury  by  a  wrong  surname  (particu- 
larly if  he  is  not  the  person  summoned  or  intended  to  be  sworn) ,  a  new 
trial  may  be  granted ; "  but  otherwise  if  sworn  by  a  wrong  Christian 
name.'  It  is  discretionary,  however,  with  the  Court  to  grant  a  new 
trial  in  such  a  case  or  not ;  and  it  will  not  do  so,  unless  the  mistake  as 
to  the  juror  has  been  productive  of  some  injustice.^ 

In  an  action  against  a  provisional  committeeman  of  a  proposed  rail- 
way' company,  for  goods  supplied  in  the  course  of  its  formation,  in  which 
there  was  a  verdict  for  the  defendant,  the  Court  granted  a  new  trial 
upon  the  ground  that  the  foreman  of  the  jury  was  a  provisional  com- 
mitteeman of  the  same  company,  but  only  on  pa^Tuent  of  costs :  as  it 
appeared  that  the  plaintiff's  attorney  was  aware  of  the  foreman's 
*1129  interest.®  The  Court  refused  to  set  aside  a  *  trial  upon  the 
ground  that  one  of  the  jurors  had  served  the  defendant  with 
process  in  the  action.-' 

If  the  jury  return  a  perverse  verdict,  the  Court  will  grant  a  new  trial, 
and,  in  general,  without  payment  of  costs. ^ 

2  Goldient  v.  Beagin,  11  Jur.  544,  Ex.,  Barnes,  453;  Wray  ».  Thorn,  i6.  454;  Parker 
where  it  was  contended  that  certam  observa-  v.  Thornton,  1  Str.  640;  2  Ld.  Raym.  1410; 
tions  made  by  the  Judge  before  the  trial,  and  see  Dovey  v-  Hobson,  6  Taunt.  460 ;  Gee 
were  calculated  to  prejudice  the  case.  v.  Swan,  9  M.  &  W.  686,  per  Parke  B. 

3  Brandford  v.  Freeman,  5  Ex.  734;  20  '  Hill  v.  Yates,  12  East,  231,  n.;  and  see 
L.  J.  Ex.  36;    Leete  v.  Gresham  Life  Insur-  Wrav  r.  Thorn,  Willes,  488. 

ance  Society,  15  Jur.  1161,  Ex.;  Doe  Bather  §  Hill  v.  Yates,  12  East,  229;  see  Dicken- 

V.  Brayne,  5  C.  B.  655;  17  L.  J.  C.  P.  127;  son  v.  Blake,  7  Bro.  P.  C.  177;    Torbock  r. 

Edwards  v.  Matthews,   4  D.  &  L.  721;   11  Laing,  5  Jur.  318,  Q.  B.,  where  the  objection 

Jur.  398;   Geach  v.  Ingall,  14  M.  &   W.  95;  was  laken  before  the  verdict  was  recorded. 

Haikman  v.  Fernie,  3  M.  &  W.  505.  Earl  of  Falmouth  v.  Roberts,  1  Dowl.  N.  S. 

*  See  Bentley  v.  Flemming,  9  Jur.  402 ;  663 ;  9  M.  &  W.  469.     As  to  granting  a  new 

1  C.  B.  479,  where  the  associate  received  the  trial  upon  the  ground  that  a  person  who  ap- 

verdict  in  the  absence  of  the  Judge.  peared  on  the  jury  was  not  on  the  panel,  si-e 

5  Roberts  v.  Hughes,  7  M.  &  W.  399;  1  Carne  v.  Nicholl,  3  Dowl.  115;  Hill  v.  Yate<, 
Dowl.  N.  S.  82 ;  Dauntley  v.  Hyde,  6  Jur.  and  Dovey  v.  Hobson,  ubi  sup. 

133,  Ex. ;  and  see  Davis  v.  Taylor,  2  Chit.  »  Baily  v.  Macauley,   14  Jur.  80,  Q.  1!. 

268.     The  affidavit  of  a  juryman  to  the  effect  The  Court  refused  to  receive  affidavits  from 

that  he  would  not  have  agreed  to  the  answers  the  jurymen  that  the  foreman  did  not  intlu- 

given   by  the   foreman  of  the   jury  to  the  ence  the  verdict.    See  Williams  v.  The  Great 

Court,  if  he  had  known  thev  would  "have  en-  Western  Railway  Company,  28  L.  J.  Ex.  2. 
titled  the  plaintiff  to  a  verdict,  held,  if  ad-  i  Prime  v.  Titmarsh,  7  Jur.  202.  Ex. 

missible,  no  ground  for  disturbing  the  ver-  2  gee  Harrison  i'.  Fane,  1  Sc.  N.  R.  287 ; 

diet.     Raphael  v.  the  Bank  of  England,  25  Gibson  v.  Muskett,  3  Sc.  N.  R.  427;  Mould 

L.  J.  C.  P.  33.    As  to  when  the  affidavit  of  a  v.   Griffiths,   8   Jur.    1010,    Ex. ;    Parker  v. 

iurvman  is  inadmissible,  see  post,  pp.  1130,  Great  Western  Railway  Company,  3  Railw. 

1131.  Ca.  17,  C.  P. 

6  Norman    v.    Beaumont,    Willes,    484  ; 
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If  the  juiy  find  a  verdict  contrary  to  evidence,  the  Court  will,  in 
general,  grant  a  new  trial, ^  even  in  the  case  of  a  trial  at  bar ;  ■*  but  not 
if  the  verdict  was  such  as  the  justice  of  the  case  required  ;  ^  and  it  was 
refused  where  the  credibility  of  a  witness  was  left  to  the  jur^-,  and  the}- 
found  a  verdict  against^ his  evidence  :  although  there  was  no  evidence 
to  impeach  Ms  credit.  ^  Where  the  evidence  is  conflicting,  a  new  trial 
will  seldom  be  granted,  unless  the  evidence  against  the  verdict  ver}- 
strongl}'  preponderates.'^  In  a  question,  however,  relating  to  real  prop- 
erty, where  the  inheritance  would  have  been  for  ever  bound  by  the  ver- 
dict, the  Court  granted  a  new  trial :  although  the  case  had  been  left  to 
the  jur}'  upon  conflicting  evidence.  ^  In  granting  a  new  trial  upon  the 
ground  that  the  verdict  is  against  the  evidence,  the  Court  is,  in  a  gi-eat 
measure,  guided  by  the  opinion  of  the  Judge  who  tried  the  cause 
whether  the  verdict  is  satisfactor}'  or  not.^ 

For  excessive  damages  the  Court  will  grant  a  new  trial  as  of  course, 
or  set  aside  the  execution  of  a  writ  of  inquiry',  in  all  cases  where  the 
damages  ma}'  be  ascertained  by  mere  calculation  ;  ^°  and  in  other  cases 
of  actions  ex  contractu^  if  it  appears  clearly  that  the  damages  are  ex- 
cessive ; "  but  a  new  trial  has  •  been  refused  in  an  action  on  a  bill  or 
note,  where  the  jurj'  found  for  no  greater  amount  than  the  bill  or  note, 
though  it  was  alleged  that  less  was  due  ;  ^^  and  where  the  value  on 
which  the  damages  were  calculated  was  assented  to  by  both  sides  at 
the  trial,  the  Court  refused  to  reduce  the  damages  on  the  ground 
that  the  basis  of  the  calculation  *  was  erroneous.  ^  In  actions  ex  *1130 
delicto^  such  as  actions  for  trespass,^  for  diverting  a  watercourse,^ 
or  the  like,  where  there  is  no  certain  measure  of  damages,*  a  new  trial  is 
seldom  granted  on  '  his  account :  unless  the  damages  are  outrageous  ;  ^ 

8  Bright  V.  E-\Tion,  1  Burr.  390 ;  Miller  v.  Where  a  trial  has  been  had  before  a  Judge 

Tavlor,  4  Sc.  513;  Levy  v.  Milne,  12  Moore,  under  the  Common  Law  Procedure  Act,  1854, 

418;  Morris  v.  Cleasby,  1  M.  &  Sel.  576;  see  the  verdict  cannot  be  questioned  upon   the 

Glynn  v.  Houston,  2  gc.  N.  R.  548.  ground  of  its  being  against  the  weight  of 

4  Musgrave  v.  Nevinson,  2   Ld.  Raym.  evidence.     See  17  &  18  Vic.  e.  125,  §  1. 

1358.                                                                '  10  See  Day   v.    Edwards,    1    Taunt.   491; 

6  Wilkinson  v.  Pavne.  4  T.  R.  468 ;  Samp-  Sowerbv  v.  Lockerbv.  1  Jur.  796,  Q.  B. 

son  V.  Applevard,  3"  Wills.  273;    Goslin  v.  "  See  Wood  v.  Hurd,  2  Bing.  N.  C.  166; 

Wilcock,  2  «/.'  302;  Avlett  v.  Lowe,  2  W.  Bl.  Harrison  v.  Cape,  Carth.  467. 

1221;  Foxcraft  v.  Devonshire,  2  Burr.- 936;  i^  Sclly  ».  Powis,  1  H.  &  W.  2. 

Denn   v.   Barnard,   Cowp.    597;    Boulton  v.  l  Hilton  v.  Fowler,  5  Dowl.  312. 

Pritchard,  4D.  &L.  117,  B.  C;  butseeSB.  2  Benson    v.    Frederick,    3    Burr.    1845; 

&  Aid.  692.  Ducker  v.  Wood,  1  T.  R.  277;  Merest  v.  Har- 

6  Lacey  v.  Forrester,  3  Dowl.  688;  but  see  vey,  5  Taunt.  442  ;  1  Marsh.  139  ;  I^ckley  i7 
the  observations  of  Tenterden  C.  J.  and  Bav-  Pve,  8  M.  &  W.  133. 

ley  J.  in  Davis  v.  Hardy,  6  B.  &  C.  231.     "  "  »  Plevdcll  v.  Earl  of  Dorchester,  7  T.  R 

7  Ashley   v.   Ashley,   2   Str.    1142;    Doe       529;  1  Chit.  729,  n.  (a). 

Mason  V.  Mason,  3  Wi'ls.  63;  Swain  v.  Hall,  4  See   Bennett  v.  AUeott,  2   T.  R.  166 

ibid.;  Anon.,  1  id.  22;  see  Norris  v.  Free-  Dav  v.  Holloway,  IJur.  794,  Q.  B. 
man,  3  id.  38;  Melin  v.  Taylor,  3  Bing.  N.  ^  Price  v.  SeVerne,  7   Hing.  316;  5  1\I.  & 

C.  109.  P.  125;  Sharp  v.  Brice,  2  W.  B.  942;  l>eith 

8  Swinnerton  v.  Marquis  of  Stafford,  3  i-.  Pope,  ib.  1327;  Plevdell  v.  Earl  of  Dor- 
Taunt.  91;  see  i6.  2-32;  Lee  v.  Shore,  2  1).  &  Chester,  7  T.  R.  529;  Bruce  v.  Rawlins,  3 
K.  198;  1  B.  &  C.  94;  Hodgson  v.  Forster,  1  Wils.  61;  Williams  v.  Currie,  1  C.  B.  841; 
D  &  R.  221;  1  B.  cSc  C.  110;  Lowdon  v.  Briton  «.  South  Wales  Railway  Company,  27 
Hierons,  2  Moore,  102.  L.  J.  Ex.  355. 

9  See  Lake  v.  Deer,  1  Jur.  983,   Q.  B. 
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or  the  Court  is  satisfied  that  the  jury  acted  under  the  influence  of  un- 
due motives,  or  of  gross  error  or  misconception  f  and  the  same  as  to 
the  execution  of  writs  of  inquiry  J  A  very  clear  case  of  excess  must 
be  made  out ;  ®  and  it  may  be  here  mentioned  that,  for  this  purpose, 
the  Court  will  not  receive  affidavits  of  the  defendant's  witnesses,  to  ex- 
plain or  add  to  evidence  given  by  them  at  the  trial.^  It  is  very  usual, 
where  an  excessive  verdict  has  been  given,  for  the  Judge  to  suggest 
to  the  counsel  to  agree  on  a  sum,  to  prevent  the  necessity  of  a  new 
trial. '» 

A  new  trial  will  sometimes  also  be  granted,  or  the  execution  of  a 
writ  of  inquiry  set  aside,  and  a  fresh  inquiry  granted,  if  it  appears 
clear  to  the  Court  that  the  damages  are  too  small ; "  or  if  the  smallness 
of  the  damages  has  arisen  from  some  mistake  upon  the  part  either  of 
the  Court, ^^  or  the  jury,^^  or  from  some  unfair  practice  upon  the  part  of 
the  defendant.  "  Where,  in  an  undefended  action  on  a  mortgage  deed, 
a  verdict  was  taken  for  the  plaintiff  by  mistake  for  the  principal  only, 
the  Court  refused  to  increase  the  damages  by  adding  the  interest,  but 
offered  to  grant  a  new  trial. ^^  But,  as  a  general  rule,  the  Court  will 
not  grant  a  new  trial,  in  an  action  for  a  tort,  on  account  of  the  small- 
ness of  the  damages. ^^ 

For  the  misconduct  of  the  jury,  also,  the  Court  will,  in  general  grant 
a  new  trial,  if  the  misconduct  be  such  as  to  satisfy  the  Court  that  the 
verdict  has  been  determined  on  without  that  grave  and  serious  delib- 
eration, that  right  exercise  of  judgment,  and  that  total  absence 
of  all  partiality,  so  necessary  to  the  proper  execution  of 
*1131  *  the  important  duties  of  jurymen.  Thus,  if  the  jurors  eat  or 
drink,  after  the  summing  up,  at  the  expense  of  the  party  for 
whom  they  afterwards  find  a  verdict ;  or  if  they  determine  theu'  ver- 
dict by  lots  ;  or  if  they  or  any  of  them  have  previously  declared  that 
the  plaintiff  should  never  have  a  verdict ;  ^  or  the  like  :  the  Court  may 
set  aside  the  verdict,  and  grant  a  new  trial.-  Where  two  of  the  jury, 
during  the  progress  of  a  trial,  which  lasted  two  days,  dined  and  slept 
at  the  house  of  the  defendant  on  the  evening  of  the  first  day,  and, 
consequently,  before  the  summing  up,   the  Court  held  that  it  was  dis- 

6  Chambers  v.   Caulfield,    6    East,    244;  H  wits  ».  Polehampton,  2  Salk.  647 ;  see 

Edffell  V.  Francis,  1  Sc.  N.  R.  118;  Creed  v.  Hall  v.  Stone,  1  Str.  515.          „    ^    .„„     ^ 

Fisher,  18  Jiir.  228,  Ex.  ^^  Baker  v.  Bro-mi,  2  M.  &  W.  199 ;   5 

V  Benson  «;.  Frederick,  and  Bruce  V.  Raw-  Dowl.  313.                         ^    „    ,,,     ^.,, 

lins  ubl  sup. :  Irwin  r.  Dearman,  11  East,  23.  16  Manton  v.  Bates,  1  C.  B.  444;  Gibbs  v. 

8  Lathbury  v.  Brown,  10  Moore,  106.  Turmale}',  ib.  640;  Maiiricet  v.  Brecknock,  2 

9  Phillips  y.  Hatfield,  8  Dowl.  882.  Doug.  509;  Richards  v.  Rose,  9  Ex.  218;  23 

10  Per  Alderson  J.,  7  Bing.  320;  see  Lee-  L.  J.  Ex.  3;  Apps  v.  Day,  14  C.  B.  112. 
son  V.  Smith,  4  N.  &  M.  301.  i  Dent  v.  Hundred  of  Hertford,  2  Salk. 

11  Armvta"-e  v.  Halev,  4  Q.B.917;  7  Jur.  645;  2  Comyn,  601;  see  Gainsford  v.  Blach- 
N  S  671-  Wilson  v.  'Hicks,  26  L.  J.  Ex.  ford,  6  Pri.  36;  [Mynatt  v.  Hubbs,  6  Heisk. 
242;  Nicholt;.  Bestwick,  28L.J.EX.  4.  3201.                                                     t>  ..    o 

12  Markham  v.  Middleton,  2  Str.  1259;  ^  Ante,  p.  1107;  see  Hughes  »•  Budd  8 
Noble  V  Kennowav,  2  Doug.  510.  Dowl.  315;  Cooksey  v.  Haynes,  27  L.  J.  Ex. 

13  Woodford  v.  Eades,  1  Str.  425;  Levy  v.  371.  For  a  case  where  all  the  jury  were  not 
Baillie  7  Biusr.  349;  5  M.  &  P.  208.  present  when  the  verdict  was  given,  see  Rex 
^         '  '        °         '  j;.  Wooler,  2  Stark.  Ill;  6  M.  &  S.  366. 
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cretionary  whether  the  verdict  should  be  set  aside  and  a  new  trial 
granted ;  and  as  the  part}-  making  the  application  did  not  entertain 
any  belief  that  the  jurors,  in  giving  their  verdict,  were  influenced  b}' 
their  visit,  and  there  wei*  no  grounds  for  suspicion  of  unfairness,  the 
Court  refused  to  do  so.^  The  Court  will  not  receive  affidavits 
made  by  any  of  the  jur3'men,*  or  affidaidts  of  what  any  of  the  jurors 
have  said,  respecting  such  misconduct  ;^  it  must  be  proved  in  some 
other  way  f  and  this  is  the  case,  though  the  misconduct  is,  in  some 
degree,  confirmed  aliunde:''  though  it  seems  that  where,  in  moving  for 
a  new  trial,  affidavits  imputing  personal  misconduct  to  a  jury  are 
used,  affida^dts  of  any  of  the  jury  rebutting  such  imputation  ma}'  be 
used  in  answer.® 

If  the»cause  be  tried  in  the  order  in  which  it  is  inserted  in  the  cause 
list,  in  the  absence  of  the  opposite  party ,^  or  his  counsel,  the  Court  will 
not  gi-ant  a  new  trial,  unless  under  very  special  cu'cumstances  ;  and 
then,  as  a  general  rule,  only  on  an  affidavit  of  merits,  and  on  pajTnent 
of  costs. ^° 

If  the  party  for  whom  a  verdict  is  afterwards  given,  deliver  to 
*  the  jur}'^,  after  they  have  left  the  box,  evidence  which  has  *1132 
not  been  shown  to  the  Court, ^  or  if  he  has  used  improper  in- 
fluence with  the  jury,  to  induce  them  to  give  a  verdict  in  his  favor,  a 
new  trial  will  be  granted.  Where  handbills  reflecting  on  the  plain- 
tiff's character  were  distributed  in  Court,  and  shown  to  the  jury  on  the 
da}'  of  the  trial,  a  verdict  against  him  was  set  aside,  and  a  new  trial 
granted,  although  the  defendant,  by  his  affidavit,  denied  all  knowl- 
edge of  the  handbills.^  But  merely  desiring  a  jm-or  to  attend  at  the 
trial  of  the  cause  is  no  ground  for  a  new  ti'ial  .^ 

AYhere,  by  a  fraudulent  trick  upon  the  jiart  of  the  defendant,  the 
plaintifi'*s  counsel  were  taken  by  surprise,  and  the  defendant  thereby 

8  Morris  r.  Vivian,  10  M.  &  W.  137;  2  to  the  Court  receiving  the  affidavit  of  a  jurj' - 

Dowl.  N.  S.  235;  see  R.  v.  Kinnear,  2  B.  &  man,  to  show  that  the  verdict  has  been  en- 

A.  468 ;  1  Chit.  401.  tered  bv  mistake  for  the  wrong  partv,  see 

4  Harvey  v.  Hewitt,  8  Dowl.  598;  Roberts  ante,  p."  1128. 

V.  Hufrhes,  7  M.  &  W.  399 ;  Vaise  ??.  Delaval,  ^  See  Cook  v.  Beardsall,  29  L.  J.  Ex.  35, 

1   T.  K.  11;    Onions  v.  Naish,   7  Pri.  203;  where  the  defendant  intended  to  conduct  his 

Hartwright  v.  Badham,  11  Pri.  383;    E.  v.  cause  iu  person,  and  there  were  two  Courts 

Wooler,'0  M.  &  S.  366 ;  Bridgwood  v.  Wvnn,  sittin.'j. 

1  H.  &  W.  574;  Baily  v.  Alacauley,  14  ".Jur.  lo  See  Anon.,  2  Salk.  645;  Third  v.  Good- 

80,  Q.  B.     [See  contra,  Wade  v.  Ordwav,  1  ier,  1  Pri.  717,  Ex.;  Bland   v.  Warren,  7  A. 

Baxt.  229.]  _  "  &  E.  13;  Watson  v.  Reeve,   5  Bing.  N'  C. 

5  Harvev  ».  Hewitt,  ubi  sup.;  Straker  v.  112;  7  Dowl.  127;  Breach  v.  Casterton,  7 
Graham,  7  t)owl.  223;  4  M.  &  W.  721 ;  Bur-  Bing.  224;  4  M.  &  P.  867;  Masters  v.  Bam 
gcss  V.  Langlev,  6  So.  N.  R.  518;  1  D.  &  L.  well,  ib.  n.  ;  Gwilt  v.  Crawlev,  8  Bing.  144; 
21;  12  L.  .1.  is'.  S.  C.  P.  257;  Addison  v.  1  M.  &  Sc.  229;  R.  v.  RichaVdson,  8  "Dowl. 
Williamson,  5  .Jur.  466,  Ex.;  Davis  v.  Tav-  511;  Nash  v.  Swinburn.  4  Sc.  N.  R.  326;  3 
lor,  2  Chit.  208.                            _                  '  M.  &  G.  630;  1  Dowl.  N.  S.  190,  where  the 

6  See  Harvey  v.  Hewitt,  ubi  sup.,  where  defendant's  attorney's  clerk  misread  the 
affidavits  were  made  by  persons  who  wit-  notice  of  trial.  Curtis  v.  March,  4  Jur.  N. 
nessed  the  jurj'  drawing  lots  for  their  verdict.  S.  1112,  Ex.,  where  the  clocks  differed. 

7  Owen  V.  Warbuiton,   1  B.  &  P.  N.  R.  l  Ante,  p.  1108. 

.326;  see  Hindle  v.  Birch,  8  Taunt.  20;    1  2  Coster  v.   Merest,   3   B.   &  B.   272:    7 

Moore,  455.  Moore,  87;  and  see  Spencer  v.  De  Willott,  3 

8  Standewicke  v.  Watkins,  2  D.  &  L.  502;       Smith,  321. 

see  Taylor  v.  Webb,  Trials  per  Pais,  24.    As  8  Suell  v.  Tinibrell,  1  Str.  643. 
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obtained  si  verdict,  the  Court  granted  a  new  trial.*  Where  a  plaintiff 
was  nonsuited,  in  consequence  of  a  refusal  b}'  the  defendant's  counsel 
at  the  trial  to  admit  certain  documents  in  evidence,  which  had  been 
aoTced  to  be  admitted  by  the  defendant's  attorney's  agent,  the  Court 
oranted  a  new  trial,  with  costs  to  be  paid  by  the  defendant.^ 

A  new  trial  has  been  granted  on  account  of  the  non-attendance  of  a 
material  witness  ;  and  the  Court  in  one  ease  granted  it  without  costs, 
where  a  material  witness  for  the  defendant  was  kept  out  of  the  way  ])y 
the  contrivance  of  the  plaintiff,  to  prevent  him  from  being  served  with 
a  subpoena;  but,  in  a  later  case,  where  a  witness  for  the  plaintiff  was 
kept  out  of  the  way  by  the  contrivance  of  the  defendant,  the  Court 
refused  a  new  trial :  observing,  that  the  plaintiff  ought  to  have  applied 
for  a  postponement  of  the  trial,  or  withdrawn  the  record.®  An*  the  gen- 
eral rule  is,  that  a  new  trial  will  not  be  granted,  on  the  gi-ound  that 
evidence  has  not  been  given,  that  might  have  been  given  at  the  trial ;" 
and  the  Court  will  not,  on  motion  for  a  new  trial,  hear  affidavits  of  any 
facts  which  might  have  been  brought  forward  at  Nisi  Prius.^  The 
plaintiff  ought,  if  unprepared  with  his  evidence,  either  to  make  appli- 
cation to  put  off  the  trial  before  the  jury  are  sworn,  or  should  withdraw 
his  record,  and  not  take  the  chance  of  a  verdict.^ 

The  Court  has  granted  a  new  trial  where  it  appeared  clearly  that  the 

plaintiff's  case  was  a  mere  fiction  supported  by  perjury,  which 
tll33  the  defendant  could  not,  at  the  time  of  the  trial,  be  prepared  *to 

answer.^  It  will,  however,  not  in  general  be  satisfied  with  the 
mere  aflftdavit  of  the  party  making  the  application,  contradicting  the 
witnesses  on  the  other  side  -.^  the  witnesses  must  in  general  be  indicted 
and  convicted  ;^  or  some  other  satisfactory  proof  of  the  perjury  must  be 
offered  to  the  Court.  Even  where  the  witnesses  were  indicted,  the  Court 
refused  to  stay  execution  until  the  indictment  should  be  tried.* 

Where  a  witness  made  a  mistake  in  his  evidence,  by  reason  of  which 
a  verdict  was  given  against  the  party  who  called  him,  the  Court  refused 
a  new  trial :  although  the  mistake  was  explained  by  the  affidavit  of  the 
witness  himself;^  but,  under  similar  circumstances,  the  Court  of  Com- 


4  M.  S.  E.  1814;  See  Anderson  v.  George,  man,  8  Taunt.  236;  2  Moore,  179;  see  Hoare 

1  Burr.  .3rr2;  Edie  v.  East  India  Company,  1  v.  Silverlock,  19  L.  J.  C.  P.  215. 

W.  Bl.  298;  Hewlett  v.  Cnichley,  5  Taunt.  i  Fabrilius  v.  Cock,  3  Burr.  1771.     If  the 

277;  Lernane  v.  Mealin,  11  .Jur.  168,  B.  C;  plaintiff  has  sworn  falsely  on  a  matter  not 

and'see  Long  v.  Bilke,  1  Sc.  N.  R.  170,  where  material  to  the  merits  of  the  cause,  a  new 

the  effect  of   a  judgment  produced  in  evi-  trial  will   not  be   granted.      Honeyman   v. 

deiice  was  misrepresented.  Lewis,  23  L.  J.  Ex.  204. 

6  Doe  Tindal  v  Roe,  5  Dowl.  420.  2  Peize  v.  Parkinson,  4  Taunt.  640;  see 

6  Turquand  v.  Dawson,  1  C  M.  &  R.  709;  Aliken  v.  Howell,  1  N.  &  M.  191;  Sprague 
and  see  Edwards  v.  Dignum,  2  Dowl.  642;  v.  Mitchell,  2  Chitt.  271;  but  see  Lister  v. 
Packham  v.  Newmam,  3  id.  165;  Henning  v.  Mundcll,  1  B.  &  P.  427. 

Samuel,  2  Dowl.  766;  3  M.  &  Sc.  818.  3  Beerfield  v.  Petrie,  2  Tidd,  938;  Seeley 

7  Cooke  V.  Berry,  1  Wils.  98;  and  see  1  v.  Mahew,  4  Bing.  561;  Hampshire  t>.  Har- 
C    M.  &  R.  710,  n. ;  Macbeath  v.  Ellis,   4  ris,  3  Jur.  980,  C.  C. 

Bing.  573;  see  also  ante,  p.  1016.  ^  Chitty's  Arch.  591;  Warwick  v.  Bruce, 

8  Hope  V  Atkins,  1  Pri.  143.  4  M.  &  S.  140;  see  Thurtell  v.  Beaumont,  1 

9  Harrison  v.  Harrison,   9  Pri.  89;    Ed-  Bing.  339 ;  8  Moore,  612. 
wards  v.  Dignum,  ubi  sup. ;  Emslie  v.  Wild-  ^  Huish  v..  Sheldon,  Say.  27. 
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moi:  Pleas  granted  a  new  trial.®  Where  a  defendant  insisted  that  he 
was  surprised  by  a  misstatement  made  by  one  of  the  plaintiff 's  wit- 
nesses, the  Court  refused  a  new  trial :  the  misstatement  having  been 
made  in  answer  to  a  question  that  was  coUateral,  and  beside  the 
issue. '^ 

In  some  cases,  where  a  party  is  taken  by  surprise,  at  the  trial,  the 
Court  will  gi-ant  a  new  trial.^  Thus,  it  will  be  granted,  if,  by  a  fraudu- 
lent trick  upon  the  part  of  the  defendant,  the  plaintiff's  counsel  was 
taken  b}'  surprise,  and  the  defendant  thereby  obtained  a  verdict.^  But 
the  Court  never  gi'ants  a  new  trial  upon  the  gi-ound  of  surprise,  unless 
satisfied  that  the  verdict  was  substantially  wrong  ;^°  and  it  was  refused 
where,  b}-  reason  of  the  defendants  having  insufficiently  disclosed  their 
case  to  their  attorneys,  the  latter  were  taken  by  surprise,  and  unpre- 
pared to  prove  a  certain  document  at  the  trial,  and  a  verdict  was  given 
for  the  plaintiff,"  So,  a  party  nonsuited  for  non-production  of  a  docu- 
ment from  a  public  office,  is  not  entitled  to  a  new  trial  on  the  ground 
of  sm-prise,  where  he  has  served  a  clerk  in  the  office  with  a  subpoena 
duces  tecum  to  produce  the  document,  but  has  omitted  to  apply  to  the 
head  of  the  office  for  permission  for  its  production. ^^  And  where,  at  the 
trial,  the-defendant  produced  a  deed  which  he  had  had  notice  to  produce, 
and  there  being  an  attesting  witness  to  it  who  was  not  called,  the  plain- 
tiff was  nonsuited,  it  was  held,  that  the  plaintiff  was  not  entitled 
to  a  new  trial  on  the  ground  of  surprise,  *  though  he  was  not  *1134 
aware,  before  the  trial,  that  there  w\is  an  attesting  witness  :  it 
not  appearing  that  he  had  made  any  inquiry  upon  the  subject.^ 

A  new  trial  will  seldom  be  granted,  where  a  verdict  has  been  given 
against  a  party,  or  a  plaintifl"  has  been  nonsuited,  for  want  of  evidence 
which  might  have  been  produced  at  the  trial :  because  it  would  tend  to 
introduce  perjury ;  -  even  although  the  evidence  was  briefed ;  and  his 
counsel  thought  fit  not  to  produce  it  f  unless  the  verdict  is  manifestly 
against  the  justice  and  equity  of  the  case.*  But  if  new  evidence, 
discovered  after  the  trial,  is  such,  as  to  satisfy  the  Court  that,  if  the 
part}^  had  had  it  at  the  trial,  he  must  have  had  a  verdict,  the  Court  will 
grant  a  new  trial  upon  payment  of  costs,  in  order  to  do  justice  between 
the  parties.^  The  discovery  of  witnesses,  who  can  contradict  those 
produced  on  the  former  trial,  seems  to  be  no  ground  for  a  new  trial.* 

6  Richardson  v.  Fisher,  7  Moore,  546;  1  l  Rearden  v.  Minter,  2  M.  &  G.  204;  9 
Bing.  145 ;  post,  p.  1137.  Sc.  N.  R.  2:J7. 

7  Magnay  v.  Knight,  2  Sc.  N.  R.  71 ;  1  -  Cooke  v.  Berry,  1  Wils.  98:  King  r. 
M.  &  G.  944.  Alberton,  3  Salk.  361 ;  see  Wits  v.  Polfeliainp- 

8  See  Todd  v.  Embv,  2  Dowl.  N.  S.  570;  ton,  2  Salk.  647. 

Belle  V.  Thompson,  2  Chitt.  194;  Harri.-ion  ir.  3  Spong  v.  Hogg,   2  W.  Bl.  802;  Hall  v. 

Harrison,  9  Pri.  89;  Long  v.  Bilke,  1  Sc.  N.  Stothard,  2  Chitt.  267. 

K.  176.  *  Martyn  v.  Podger,  5  Burr.  2631. 

s*  Ante,  pp.  1131,  1132.  ^  Broadhead  v.  Marshall,  2  W^  Bl.  955; 

10  Tharpe  v.  Stallwood,  6  Sc.  N.  R.  730;  Weak  v.  Callowav,  7  Fri.  077;  Thurtell  v. 
I  D.  &  L.  24,  per  Coltraan  J.  Beaumont,  1  Bing.  339. 

11  Ibid.  ^  Dickenson  v.  Blake,   7  Bro.  P.  C  ed 

12  Austin   V.  Evans,   4  M.  &  G.  4.30;  2  Twiil.  177. 
Dowl.  408. 
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A  cause  having  been  stopped  while  a  witness  was  under  examination 
and  the  plaintiff  nonsuited,  upon  a  statement  b}^  his  counsel  of  the 
facts  he  was  prepared  to  prove,  the  Court  granted  a  new  trial  on  pay- 
ment of  costs,  upon  an  affidavit  that  the  witnesses  could  have  proved  a 
more  complete  case  than  that  presented  b}'  the  counsel.'' 

The  Court  will  not,  as  a  general  rule,  grant  a  new  trial  to  let  the 
party  into  a  defence  of  which  he  was  apprised  at  the  first  trial. ^ 

If  a  pai'ty  is  entitled  to  a  new  trial,  ex  debitojustitice,  upon  one  of 
several  issues,  the  Court  cannot  confine  the  new  trial  to  such  issue 
only,  but  must  grant  it  as  to  all  of  them.^  Therefore,  if  the  Judge  at 
the  trial  allows  evidence,  which  is  inadmissible  to  be  given  upon  one  of 
several  issues,^"  or  if  he,  in  his  direction  to  the  jury,  mistakes  the  law,^^ 
or,  it  seems,  makes  any  other  mistake,  for  which  he  might  have  been 
required  to  seal  a  bill  of  exceptions,  a  new  trial  can  only  be  granted 
upon  all  the  issues. ^"^  But  if  the  granting  of  the  new  trial  upon  one  of 
several  issues  is  a  matter  in  the  discretion  of  the  Court,  as  if  the  ver- 
dict upon  such  issue  be  against  evidence  or  the  like,  it  may  be 
*1135  granted  upon  such  issue  only.^^  A  jury  having  *  assessed  dam- 
ages upon  an  erroneous  principle,  the  Court,  in  granting  a  new 
trial,  refused  to  limit  the  inquiry  to  the  question  of  damages.^ 

Where,  in  trespass,  there  were  several  issues,  one  of  them  on  a  plea  of 
liberum  tenementam^  and  the  Judge  at  the  trial  improperly  rejected  evi- 
dence appUcable  to  that  issue  only,  the  Court  discharged  a  rule  for  a 
new  trial,  after  a  verdict  for  the  defendant  on  several  issues,  on  his 
consenting  to  the  verdict  being  entered  for  the  plaintiff  on  that  issue, 
and  gave  no  costs  of  the  rule  to  either  party.^  Where  there  were  two 
issues,  and  the  jury  found  upon  both,  but  the  Judge  improperly  dis- 
charged the  jury  upon  the  second  issue,  the  Court  held  that  the  proper 
course  was  to  apply  to  the  Judge  to  have  the  verdict  corrected  accord- 
ing to  his  notes.* 

If  the  jury  at  the  second  trial  finds  for  the  party  against  whom  the 
former  verdict  was  given,  the  Court,  if  the  case  is  doubtful,  or  the 
second  verdict  does  not  accord  with  the  justice  of  the  case,  may  be  in- 
duced, under  circumstances,  to  grant  a  third  trial.  It  is  entirely  in  the 
discretion  of  the  Court,  however,  to  do  so  or  not :  for  the  losing  party 
in  such  a  case  is  not  entitled  to  it  by  any  rule  or  practice  of  the  Court ; 
it  has  accordingly  been  refused,  where  the  second  verdict  was  satis- 

T  Edger  v.  Knapp,  6  Sc.  N.  R.  707 ;  1  D.  "  Hutchinson  v.  Piper,  4  Taunt.  555. 

&  L.  73.  12  Bernasconi  v.  Farebrother   ubi  sup. 

8  Vernon  v.  Hunkey,  2  T.  R.  11.3  ;   see  13  Earl  of   Macclesfield  v.  Bradley,   and 
Buxton  V.  Mardin,    1  T.  R.  84 ;  Ritchie  v.  Hutchinson  v.  Piper,  ubi  sup. ;  but  see  Bull. 
Bowslield,  7  Taunt.  309;  Pickering  v.  Daw-  N.  P.  326,  b. ;   and  see,  as  to  a  venire   de 
son,  4  Taunt.  779 ;  Bodington  v.  Harris,  1  novo,  Davis  v.  Lowndes,  4  Bing.  N.  C.  478. 
Bing.  187.  1  Mahonev  v.  Frasi,  1  C.  &  M.  325. 

9  Earl  of  Macclesfield  v.  Bradley,  7  M.  2  Hughes' t'.  Hughes,  15  M.  &  W.  701; 
&   W.   570  ;   9   Dowl.   313  ;    Hutchinson   v.  see  Baxter  v.  Nurse,  6  M.  &  G-  935. 

Piper.  4  Taunt.  555.  3  Hes  v.  Turner,  3  Dowl.  211 ;  ante,  p. 

10  Bernasconi  v.  Farebrother,  3  B.  &  Ad.       1127. 
373. 
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factor}'.*  It  is  also  in  the  di^retion  of  the  Court  to  grant  a  third  trial 
after  two  concurring  verdicts  f  but  this  is  seldom  done  f  and  the  Court 
has  refused  to  grant  it,  after  a  new  trial  for  excessive  damages,  and  the 
same  damages  given  by  the  second  verdictJ  And  so  also,  where  the 
two  concurring  verdicts  were  for  the  defendant :  although  the  Judge, 
before  whom  the  second  trial  was  had,  expressed  himself  dissatisfied 
with  the  verdict.^  But  where,  in  such  a  case,  the  action  was  brought 
for  a  matter  savoring  of  the  realty,  aud  the  plaintiff  would  have  been 
concluded  by  the  verdict,  the  Court,  under  circumstances,  set  aside  the 
last  verdict,  and  ordered  a  nonsuit  to  be  entered :  leaving  the  plaintiff 
to  contest  the  matter  a  third  time,  if  he  would.^ 

The  application  for  a  new  trial  must  be  made  to  the  Court  of  Chan- 
cery, whether  the  trial  was  had  before  that  Court,  or  a  Court  of  Com- 
mon Law.^° 

*  Where  the  trial  has  been  had  before  the  Court  of  Chancery  *1136 
without  a  jury,  the  application  may  be  made  either  to  the  Judge 
before  whom  the  trial  was  had,  or  to  the  Court  of  Appeal  in  Chancery.^ 
In  all  other  cases,  the  appUcation  must  be  first  made  to  the  Judge 
•who  directed  the  issue  or  question  of  fact,  or  question  as  to  the  amount 
of  damages,  to  be  tried.^ 

The  application  for  a  new  trial  must,  in  all  cases,  be  made  before 
the  cause  comes  on  for  further  hearing.^  It  is  made  by  motion,  of 
which  notice  must  be  given.*  Where  the  question  has  been  tried  in  the 
Court  of  Chancery,  the  notice,  whether  to  the  Judge  before  whom  the 
trial  has  been  had,  or  the  Lord  Chancellor,  or  the  Lords  Justices,  must 
be  given  for  the  times  following  :  if  such  trial  has  been  had  in  Hilary, 
Trinity,  or  Michaelmas  term,  then  not  later  than  for  the  third  seal  after 
such  term ;  aud  if  such  trial  has  been  had  in  Easter  term,  or  during  the 

*  Parker  v.  Ansell.  2  W.  Bl.  963.  ton,  .33  Barb.  (N.  Y.)  144;  2  Seton  Dec.  (3d 
6  Goodwin    v.   Gibbons,    4    Burr.   2101;      Eng.  ed.)  991. 

Gibson  v.  Muskett,  3  Sc.  X.  K.  427.  If   Ibe  Judge   before  whom  the  issue   is 

6  See  Foster  v.  Steele,  3  Bing.  N.  C.  892.  tried  certifies  the  verdict  to  be  against  evi- 

7  Clerk  V.  Udall,  2  Salk.  649  ;  Chambers  dence,  the  Chancellor  will  generally  direct  a 
r.  Robinson,  2  Str.  692.  new  trial.     Southall  v.  Mc'K.eand,   1  Wash. 

8  Swinnerton  v.  Marquis  of  Stafford,  3  336.  But  this  is  not  a  necessary  consequence. 
Taunt.  232.  Grigsby  v.  Weaver,  5  Leigh,  197. 

9  Lee  V.  Shore,  2  D.  &  R.  198;  1  B.  &  C.  i  21  &  22  Vic.  c.  27,  §  5.  [But  not,  it 
94.  seems,   to  the  successor  of  the  Judge  who 

io  Fowkes  v.  Chadd,  2  Dick.  576;  Bootle  directed  the  trial.     Dobson  v.  Bowness,  W. 

V.   Blundell,   19  Ves.  500;  see  Doe  v.  Roe,  N.  (1809),  28.] 

1  Cowen,  216;   Doe  v.  Roe,  6  Cowen,   55;  2  Ord.  VL  13;  21  &  22   Vic.  c.  27,  §  3; 

Apthorp  V.  Comstock,  2  Paige,  482;  Sinclair  and  see  Ord.  VI.  5,  ante,  p.  .398;  Footncr  v. 

V.  Price,  1  Hill  Ch.  443;  Tavlorr.  Mavrant,  Figes,  2  Sim.  319;  and  see  Reece  v.  Kee.co, 

4  Desaus.  505,  514  ;  Baker  u.'King,  6  I'^erger,  1  M.  &  C.  372. 

402.  Where  the  Court  of  Chancery  directs  8  Attorney-General  v.  Montgomery,  2 
a  suit  at  Law  to  be  brought,  the  application  Atk.  378;  Rodgers  v.  Nowell,  6  Hare,  338; 
for  a  new  trial  must  be  made  to  the  (."ourt  in  and  see  .lohnson  v.  Todd,  5  Beav.  394,  as  to 
•which  f;uch  action  is  pending.  But  where  parties  to  be  heard  on  the  motion.  For  the 
an  issue  is  directed  to  be  tried  in  a  Court  of  practice  on  the  further  hearing,  see  post,  p. 
Law,  the  application  for  a  new  trial  should  1146  et  seq.  The  motion  for  a  new  trial  may 
be  made  to  the  Court  which  ordered  tiie  be  made,  although  the  decree  has  been  en- 
issue.  Apthorp  V.  Comstock,  2  Paige,  482;  rolled.  Peirce  v.  Young,  L.  R.  1  H.  L.  Cas. 
Sinclair  v.  Price,  1  Hill  Ch.  443;  Tavlor  v.  63;  12  Jur.  N.  S.  437. 

Mavrant,  4  Desaus.  50.5.   514;  Alexander  v.  *  For  form  of  notice,  see   Vol.  IIL;  and 

Alexander,  5  Ala.  517 ;  Clayton  v.  Yarring-  for  directions  as  to  the  briefs,  see  ibid. 

1087 


*1137  TRIALS  OF  QUESTIONS  OF  FACT,  ETC. 

sittings  after  Hilaiy,  Trinity,  or  Michaelmas  terra,  then  not  later  than 
for  the  third  motion  daj'  in  the  term  then  next  ensuing.^ 

Where  the  trial  has  been  had  before  a  Court  of  Common  Law,  no 
positive  time  is  fixed  within  which  the  application  must  be  made.  In 
Legard  v.  Daly^  however,^  Lord  Hardwicke  stated,  as  a  reason  which 
weighed  greatly  with  him,  in  refusing  an  application  for  a  new  trial, 
the  length  of  time  {viz.^  five  years  and  a  half)  which  had  elapsed  since 
the  trial,  which  he  said  would  be  an  objection  even  in  Courts  of  Law  •■!' 
and  he  observed  that,  although  it  had  not  been  set  down  till  lately  upon 
the  equit}'  reserved,  it  could  not  be  said  that  the  other  side  should  not 
have  applied  for  a  new  trial ;  for  perhaps  the  defendant  might  have  no 
reason  to  set  it  down. 

Upon  the  application  for  a  new  trial,  the  Judge's  notes  taken  at  the 
trial  are  the  proper  evidence  of  what  was  then  proved  :®  and  where  the 
application  is  made  for  the  new  trial  of  an  issue  directed  to  a  Court  of 

Common  Law,  an  ex  parte  application  should  be  made  to  the 
*1137  Court  of  Chancery  to  send  to  the  Judge  who  tried  the  issue,  *for 

his  notes  of  the  trial. ^  This  application  is  not  of  course,  but 
must  be  supported  by  a  statement  showing  a  reasonable  ground  for 
questioning  the  verdict.^  If  the  parties  agree  thereto,  the  Court  will 
allow  copies  of  the  Judge's  notes  taken  at  the  trial  to  be  made  for  the 
parties.^  The  evidence  given  in  the  suit  may  be  referred  to  by  either 
part}'  on  the  application  for  the  new  trial,  although  it  was  not  actually 
made  use  of  at  the  trial.*  And  an}'  facts  upon  which  the  application  is 
founded  that  cannot  be  collected  from  the  Judge's  notes  may  be  proved 
by  affida^dt  f  and  so  at  Law,  where  the  new  trial  is  moved  for  on  the 
ground  of  the  improper  rejection  or  reception  of  evidence,  or  for  mis- 
direction, or  on  account  of  the  verdict  being  against  the  evidence,  no 
affidavit  is  necessary  ;  but  where  the  ground  of  the  motion  cannot  be  col- 
lected from  the  Judge's  notes,  an  aflfidavit  is  necessarj'  f  and,  as  a  gen- 
eral rule,  aflfidavits  of  witnesses  examined  at  the  trial  wUl  not  be  re- 
ceived to  explain  or  add  to  their  evidence  given  thereat.''  At  Law  the 
Judge's  notes  are  conclusive  as  to  the  evidence  ;  and  the  Court  will  not 
allow   them   to   be   contradicted,^   even  upon  affidavit ;  nor  can  affi- 

6  Ord.  XLI.  46.  -  91 ;  Gibbs  v.  Hooper,  2  M.  &  K.  353;  Wilson 

6  1  Ves.  S.  192,  194.  v.  Becklard,   12  Sim.  28;  Hargrave  v.  Har- 

■^  See  Van  Alst  v.  Hunter,  5  John.  Ch.  grave,  13  Jur.  463,  M.  R.;  Shields  v.  Boucher, 

152.  1  De  G.  &  S.  40;  M'Gregor  v.  Topham,  3 

8  See  Ord.  5  Feb.,  1861,  r.  14.    In  Chan-  Hare,  488,  496.   As  to  the  allowance  of  copies 

eery,  it  is  a  common  practice  for  the  parties  for  counsel  of  the  short-hand  writers'  notes  of 

to  agree  that  notes  of  the  evidence  shall  be  the  evidence  on  the  trial,  see  Malins  v.  Price, 

taken  by  a  short-hand  writer  instead  of  the  1  Phil.  590;  9  Jur.  955. 
Judge;  see  ante.,  p.  845,  n.  (e).  6  Chittv's  Arch.  1524;  and  see  ante,  pp. 

i'  Chittv's  Arch.  895.  1128,  1131",  1132. 

2  Morris  v.  Davies,  3  Russ.  318;  see  also  '  Phillips  v.  Hatfield,  10  L.  J.  N.   S.  Ex. 

Memorandum,    6   Mad.   58;    Hungerford  «.  33;  8  Dowl.  882;  Edger  «;.  Knapp,  7  Jur.  583, 

.lagoe,  1  Jo.  &  Lat.  691.  C.  P. ;  ante,  p.  1133. 

8  Hargrave    v.   Hargrave,    10    Jur.»  957,  »  R.  v.  Grant,   3  N.  &  M.  106 ;  and  see 

M.  R.  Gibbs  v.  Pike,  1  Dowl.  N.  S.  409;  9  M.  & 

i  Slaney  v.  Wade.  7  Sim.  595,  618.  W.  351;  and  Ord.  5  Feb.,  1861,  r.  14. 

*  See  East  India  Company  v.  Bazett,  Jac. 
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davits  be  used  to  supply  alleged  omissions  of  evidence  in  the  Judge's 
notes.  ^ 

Upon  an  application  for  a  new  trial,  the  costs  of  the  previous  trial 
will,  in  general,  be  reserved  untU  the  further  hearing ;  ^°  the  Court  has, 
however,  under  the  circumstances  of  the  case,  frequeutl}'  imposed  on 
the  applicant  the  condition  of  pa3ing  the  costs  of  the  pre^-ious  trial." 
Where  a  new  trial  was  directed  on  those  terms,  and  the  applicants 
did  not  proceed  to  a  new  trial,  it  was  held  that  the}'  were  not  com- 
pellable to  pay  such  costs  under  the  order.  ^'^ 

The  following  are  such  of  the  rules  as  to  costs,  on  which  the  Courts 
of  Common  Law  act  in  granting  new  trials,  as  would  appear  to  be 
applicable,  in  granting  new  trials  in  Chancery.  A  new  *  trial  ^all  *  11 38 
be  granted  without  costs,  where  it  is  a  matter  of  right  by  reason 
of  the  misdirection  or  other  mistake  of  the  Judge,  or  the  like.^  Where 
the  new  trial  is  granted  for  the  misconduct  of  the  jury,  as  where  the 
verdict  is  perverse,  or  the  like,-^  the  costs  are  usuallj'  directed  to  abide 
the  event  of  the  second  trial. ^  If  a  party  has  obtained  a  verdict  by 
trick,  the  Court  will  grant  a  new  trial  without  costs,  or  perhaps,  in  a 
ver}'  gross  case,  will  oblige  him,  and  sometimes  his  attorney,  to  pa}'  the 
costs.*  Where  the  plaintiff  had  a  material  witness  for  the  defendant 
concealed  in  his  house,  and  prevented  him  from  being  served  with  a 
subpoena^  it  was  granted  without  costs. ^  If  granted  on  the  ground  of 
surprise  not  fraudulent,  it  seems  to  be  on  payment  of  costs.®  Where 
a  new  trial  is  granted  on  the  ground  that  the  verdict  is  against  evi- 
dence, the  costs  of  the  first  trial  abide  the  event,  unless  the  Court  other- 
wise orders.'''  Where  the  costs  are  ordered  to  abide  the  event  of  the 
second  trial,  if  the  same  party  succeed  on  both  trials,  he  wiU  be  allowed 
the  costs  of  the  fii-st  as  well  as  the  second;®  but,  other-wise,  the  costs 
of  the  fii'st  will  not  be  allowed.^ 

Where  a  rule  for  a  new  trial  has  been  obtained  on  paj'ment  of  costs, 

9  Coles  V.  Bullman,  12  Jur.  586,  C.  P.  2  Ante,  p.  1129. 

10  O'Connor  v.  Maloue,  6  CI.  iSt  F.  572,  3  Hale  v.  Cove,  1  Str.  642;  Hodgson  v. 

508;  and  see  Bearblock  v.  Tvler,  Jac.  571;  Barvis,  2  Chit.  268;  Shillitoe  v.  Clari'dge,  ib. 

White  V.  Lisle.  3  Swanst.   342;   Duncan  v.  425;  see  Brown  v.   Clarke,  12  M.  &  W.  25; 

Varty,  2  Phil.  696;  Corporation  of  Rochester  7  Jur.  1043,  Ex. 

t7.  Lee,  2  De  G.,  M.&  G.  427,  431;  Beames  *  Anderson  v.  George,  1  Burr.  352;  Tru- 

on  Costs,  157;  Morgan  &  Davey,  70.  body  v.  Brain.  9  Pri.  76;  see  Hullock,  391; 

11  Edwin  V.  Thomas,  2  Vern.  75;  Baker  v.  and  ante,  p.  11.32. 

Hart,  3  Atk.  542;  Cleeve  r.  Gascoigne,  Amb.  5  Bull.  N.  P.  322;  see  Turquand  v.  Daw- 

323,  324;    Standen  v.  Edwards,  Beames  on  son;  1  C.  M.  &  R.  709;  ante,  p.  1132. 

Costs,  Ap.,  No.  17;  and  see  Earl  Darlington  6  Great  wood  v.  Sims,  2  Chit.  269. 

V.  Bowes,  1  Eden,  270.  "  17  &  18  Vic.  c.  125,  §  44;  see  Meule  v. 

12  Lambert  v.  Kisher,  7  Sim.  525,  527  ;  and  Goddard,  5  B.  &  A.  766  ;  Evans  t'.  Robinson, 

pee    Howorth  v.   Samuel,    1  B.  &  Aid.  .566;  24  L.  J.    Ex.   212.     As   to   the  meaning  of 

.loliffe  o.  Mundv,  8  L.  J.  Ex.  100;  7  Dowl.  "abide  the  event,"  see  Chittv's  Arch.  1530. 

225;  4  M.  &  W.  502.  8  Trelawnev  v.   Thomas,   1   H.    Bl.  641; 

1  Vale   V.   Bayle,  Cowp.   297;   Harris  v.  Canham  «;.  Fisk,  2  C.  &  J.  126;  ib.  158,  n.; 

Butterlev,  2  id.  485;   Jackson  v.  Duchaire,  Slierlock  v.  Barned,   1   Bing.    21  :   but   see 

3  T.   R."  553;  Goodright  v.  Saul,  4  id.  359;  Hudson «.  Majoribanks,  8  Moore,  440;  1  Bing. 

see   Doe  Gilbert  v.  Ross,  7  M.  &  W.  102;  393. 

Edwards  v.  Scott,  2  Sc.  N.  R.  266;  rx)rd  v.  '9  Afisten  v.  Gibbs,  8  T.  R.  619;  Chapman 

Wardle,  3  Bing.  N.  C.  680:  Earl  of  Maccles-  v.  Partridge,   2  B.  &   P.  N.  R.  382;  Bird  v. 

fuM  V.  Bradley,  7  M.  &  W.   570;  ante,  p.  Appleton   1  East,  111;  Dodd  v.  Neal,  2  C  & 

1126.  M.  225;  Evans  v.  Robinson,  nbi  sup. 
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there  is  a  brOcad  distinction  between  these  costs  and  costs  in  the  cause. 
The  former  costs  do  not  inchide  the  costs  of  the  pleadings,  or  of  ob- 
taining admission  of  documents,  or  of  giving  notice  to  produce,  or  of  the 
briefs  :  in  some  cases,  however,  something  may  be  allowed  for  amending 
the  briefs.^**  Where  there  have  been  two  trials,  and  the  successful  party 
is  entitled  to  the  costs  of  the  second  trial  onl}-,  the  Master,  in  taxing 
costs,  may  allow  fees  on  the  second  trial  with  reference  to  those  given 
at  the  first."  Where  a  party  who  succeeded  on  the  second  trial  was 
not  entitled  to  the  costs  of  the  first  trial,  it  was  held,  that  the  Master 
was  right  in  allowing  the  successful  party  all  such  costs  of  the  first 
trial  as  were  available  for  the  second ;  ^'^  and,  therefore,  that  he  was 
right  in  allowing  the  costs  of  the  briefs,  snbpcenas^  and  copies 
*1139  on  the  first  *  trial,  but  not  the  fees  on  the  briefs,  or  the  consul- 
tation fees,  or  the  costs  of  serving  the  subpoenas  for  the  first 
trial. 

At  Common  Law,  unless  the  new  trial  is  a  matter  of  right,  as  in  the 
case  of  a  misdirection  of  the  Judge, ^  it  may  be  directed  upon  terms  :  such 
as,  that  witnesses  infirm,  or  going  beyond  sea,  may  be  examined  upon 
interrogatories,  or  that  their  evidence  may  be  read  from  the  Judge's 
notes  of  the  first  trial  f  that  certain  documents  may  be  produced  at  the 
trial ;  that  certain  facts,  not  intended  to  be  Utigated,  may  be  ad- 
mitted f  or  that  the  party  may  make  discovery  of  certain  facts  upon 
oath. 

The  costs  of  the  application  for  a  new  trial  will,  in  general,  be 
directed  to  follow  the  costs  of  the  new  trial.*  If  the  apphcation  is  re- 
fused, the  costs  are  not  costs  in  the  cause,  and  cannot  be  recovered  by 
the  successful  party :  unless  the  motion  is  expressed  to  be  dismissed 
with  costs. ^ 

The  form  of  an  issue  cannot  be  changed  upon  a  motion  for  a  new 
trial.  If  the  party  is  desirous  to  question  the  form  of  the  issue,  he 
must  do  so  by  presenting  a  petition  for  a  rehearing  of  the  decree  or 
order  directing  it.®  Where  a  new  trial  is  directed,  it  is  not  usual  or 
necessary  formally  to  set  aside  the  previous  verdict :  as  no  subsequent 
proceedings  can  be  based  upon  it ;  and  it  should  not  be  given  in  evi- 
dence at  the  subsequent  trial.'' 

Orders  granting  or  refusing  applications  for  new  ti'ials  of  issues  may 

w  Lord  V.  Wardle,  6  Dowl.  174.  see  Whiter.  Lisle,  3  Swanst.  356;  Beameson 

11  Wilkinson  v.  Malin,  2  Dowl.  65;  Lord  Costs,  157,  n. ;  Locke  v.  Colman,  2  M.  &  C. 
V.  Wardle,  ubi  sup.  42,  48. 

12  Lambert  v.  Lyddon,  4  D.  &  L.  400.  6  White  v.  Lisle,  4  Mad.  214,  226;  and 

1  See  Hawtayne  v.   Bourne,  8  M.  &  W.  see  Devie  v.  Lord  Brownlow,  2  Dick.  796. 
265,  n. ;  Earl  Harborough  v.  Shardlow,  ibid.;  6  White  r.  Lisle,  3  Swanst.  351,  n.  (a);  1 
Mahoney  v.  Frasi,  1  C.  &  M.  325;  1  Dowl.  C.  P.  Coop.  t.  Cott.  361;  see  also  Lea:ard  v. 
70;  De  Bernardy  v.  Harding,  22  L.  J.  Ex.  Daly,  1  Ves.  S.  192 ;  and  ^osi!,  Chap.  XXXII., 
340.  BeAearinr/s  and  Appeals. 

2  Anon.,  2  Chit.  425;  Doe  Gilbert  i-.  Ross,  7  O'Connor  v.  Malone,  6  CI.  &  F.  572, 
7  M.  &  W.  102;  Anon.,  7  Jur.  1038;  1  D.  &  overruling  Baker  v.  Hart,  3  Atk.  542.  For 
L.  725.  form  of  order,    see   Seton.   990;    fBovill  v. 

3  See  Thwaites  v.  Sainsbury.  7  Bing.  437.  Goodier,  W.  N.  (1867),  96.] 

4  Duncan  v.  Varty,  2  Phil.  696,  700;  and 
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be  reheard,^  and  appealed  from,®  like  other  orders  ;  and  where  the  trial 
has  been  had  by  a  jury  before  the  Court  itself,  there  is  the  same  right 
of  appeal  from  any  order  made  by  the  Court,  on  an  apphcation  for  a 
new  trial,  -as  from  any  other  order  of  the  Com-t ;  ^°  and  it  is  presumed 
that  where  the  trial  has  taken  place  before  the  Court  without  a  jury,  an 
appeal  will  lie  from  an  order  of  the  Judge  before  whom  the  ti'ial  was 
had,  granting  or  refusing  the  motion  for  a  new  trial." 

*  Section  V,  —  Assessments  of  Damages  at  iWsi   Prius,  or  at  the  *1140 
Assizes,  or  before  the  Sheriff". 

When  the  amount  of  damages  is  directed  to  be  assessed  hj  a  jury 
before  any  Judge  of  one  of  the  Superior  Courts  of'  Common  Law  at 
Nisi  Prius,  or  at  the  Assizes,  or  before  the  sheriff  of  any  county  or 
city,^  the  person  to  whom  such  damages  have  been  awarded  may  sue 
out,  at  the  office  of  the  Clerks  of  Records  and  Writs,  a  writ  of  inquiry 
of  damages.^ 

If  the  writ  is  to  be  executed  before  a  Judge  of  Assize,^  it  is  directed 
to  both  the  sheriff  and  the  Justices  of  Assize  ;  and  after  reciting  the 
order  awarding  damages,  commands  the  sheriff  to  summon  a  common 
or  special  jury  before  the  Justices  of  Assize,  to  inquire  and  assess  the 
damages  ;  and  commands  the  Justices  to  certify'  the  inquisition  into  the 
Court  of  Chancery,  on  the  day  named  in  the  writ.*  Where  the  inquiry 
is  to  be  had  before  the  sheriff,  the  writ  commands  him,  by  a  common  or 
special  jury,  to  inquire  what  damages  have  been  sustained,  and  to  return 
the  inquisition  taken  thereupon  into  the  Court  of  Chancer}',  together 
with  the  writ,  on  the  day  therein  named. ^  If  the  inquiry  is  to  be  exe-" 
cuted  in  a  county  palatine,  the  writ  is  addressed  to  the  Chancellor 
thereof  or  his  deputy,  commanding  him  to  command  the  sheriff  to  exe- 
cute the  writ.® 

The  writ  is  tested  on  the  day  on  which  it  is  issued ;  and  by  analogy 
to  the  practice  at  Law,  may  be  made  returnable,  and  be  returned,  on 
any  daj^  certain  in  term  or  vacation,  to  be  named  in  the  writ.^  The  re- 
turn day  is  usually  the  day  after  that  on  which  it  is  intended  to  execute 
the  writ ;  and  it  must  not  be  before  that  day.* 

8  White  V.  Lisle,  3  Swanst.  342.  case,  the  writ  should  be  directed  to  him,  in 

9  M'Gregor  v.  Topham,  4  Hare,  162;  3  H.  place  of  the  Justices  of  Assize,  according  to 
L.  Ca.  132.  the  practice  at  Law;  see  Chitty's  Arch.  986; 

10  21  &  22  Vic.  c.  27.  §  3;  see  post,  Chap.      Chittv's  Forms,  520. 

XXXII ,  Reheorinrjs  and  Appeals.  4  21  &  22  Vic.  c.  27,  §  6;  Ord.  XLL  47, 

11  21  &  22  Vic.  c.  27,  §  5;  Curtis  v.  Piatt,  and  Sched.  N.,  No.  14.  For  form  of  writ, 
1  W.  N.  311,  H.  of  L.     in  New  Jersey,  after       see  ibid. ;  and  Vol.  III. 

a  verdict,  the  question  of  a  new  trial  rests  5  21  &  22  Vic.  c.  27,  §  6;  Ord.  XLI.  47, 

entirely  in  the  discretion  of  the  Chancellor,  and  Sched.  N.,  No.  11.     For  form  of  writ, 

and  his  action  is  not  appealable.     Black  v.  see  ibid. ;  and  Vol.  III. 
Lamb,  1  Beasley  (N.  J.),  108.  c  See  Ord.  XLI.  47,  and  Sched.  N.,  No, 

1  21  &  22  Vic.  c  27,  §  6,  ante,  p.  1082.  12.    For  form  of  writ,  see  ibid. ;  and  Vol.  Ill 

2  Ord.  XLI.  47.  ''  1  Will.   IV.  c.  7,  §  1;   Chitty's  Arch. 
8  No  form  is  given  bv  the  Gen.  Ord.  of  a  986. 

writ  to  be  executed  before  a  Judge  at  Nisi  8  Jbid. 

Prius;  but  it  is  presumed  that,  in  such  a 
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The  writ  is  prepared  b}'  the  solicitor  of  the  pai%  entitled  to  sue  it 
out,  or  by  such  party  himself,  where  he  acts  in  person ;  it  is  engrossed 
on  parchment,  and  must  be  indorsed  with  the  name  and  place  of  busi- 
ness of  such  solicitor,  and  of  his  agent,  if  any,  or  with  the  name 
*1141  and  place  of  residence  of  the  party  so  acting  in  person,  *  and  in 
either  case,  with  the  address  for  service,  if  an3%^  The  writ 
should  also  be  indorsed  with  a  memorandum  of  the  da}-  on  which  it  is 
to  be  executed.^ 

If  the  writ  is  to  be  executed  before  the  sheriff,  it  must  be  left  at  the 
sheriff's  or  deputy-sheriff's  office,^  at  least  two  da3-s  before  the  day  on 
which  it  is  to  be  executed,  if  it  is  to  be  executed  in  the  country,  and 
at  least  one  day  (but  usually  two  days) ,  if  it  is  to  be  executed  in 
London  or  IVIiddlesex  ;*  and  the  sheriff  will  thereupon  summon  a  jury 
for  the  execution  of  it.  Where  the  writ  is  to  be  executed  before  a 
Judge  at  Nisi  Prius  or  at  the  Assizes,  it  would  seem  that,  besides 
lea\'ing  the  writ  at  the  sheriff's  or  deputy-sheriff's  office,  the  cause 
must  be  entered  in  the  same  manner  as  if  it  were  a  record.^ 

The  rules  in  force  in  the  Courts  of  Common  Law,  relative  to  notices 
of  inquiry,  are  applicable  to  notices  of  inquiry-  under  any  writ  of  inquiry 
so  issued.®  The  return  to  the  writ  of  inquiry,  of  the  verdict  or  inquisi- 
tion, is  engi'ossed  on  parchment,  and  signed  and  sealed  in  the  name  of 
the  sheriff,  and  of  the  jurors.'^  The  inquisition  and  return  will  be  deliv- 
ered at  or  after  the  expiration  of  four  days  from  the  return  day  of 
the  inquiiy,  on  application  at  the  office  of  the  sheriff  or  under-sheriff.* 
The  writ  of  inquir}'^,  with  the  return  thereto,  must  be  filed,  within  ten 
days  after  the  return,  at  the  office  of  the  Clerks  of  Records  and  Writs. ^ 

The  Com't  has  power  to  set  aside  the  verdict  or  inquisition  on  any 
such  inquiry,  and  to  direct  a  new  inquiry,  in  such  manner,  and  on  such 
terms  as  the  Court  shall  think  fit.^°  The  application  for  that  purpose 
must  be  made  within  ten  days  after  the  filing  of  the  verdict  or  inqui- 
sition, exclusive  of  any  daj^s  on  which  the  Court  to  which  such 
application  ought  to  be  made  is  not  sitting. ^^  The  application  is  made 
by  motion  \'^'^  and  in  deaUng  with  applications  of  this  nature,  it  is  pre- 
sumed the  Court  will  be  guided  by  the  practice  at  Law  in  like  cases  ;^^ 
and  that  where  the  inquiry  has  been  had  before  a  Judge  of  a  Court  of 
Common  Law,  the  practice  will  be  the  same  as  in  the  case  of  new  trials 

1  Ord.  III.  2,  5,  ante.  pp.  453,  455.  For  a  the  writ  is  executed,  see  Chitty's  Arch.  988- 
form  of  indorsement,  see  Vol.  III.  993;  Chitty's  Forms,  515,  516. 

2  Chitty's  Arch.  987.  •  '  For  forms  of  inquisition,  see  Ord.  Sched. 
8  Ante,  p.  460,  n.  (2).                                          N.,  No.  13;  and  Vol.  III. 

4  Chitty's  Arch.  987.     When  the  writ  is  8  Chitty's  Arch.  993.     As  to  the  course, 

to  be  executed  in  London,  it  is  left  at  the  where  the  sheriff  refuses  to  make  his  return, 

Secondary's  office.  No.  5,  Basinghall-sti-eet.  see  ante,  p.  470. 

Ibid.  9  Ord.  XLI.  49. 

6  See  Chitty's  Arch.  987.  ^  21  &  22  Vic.  c.  27,  §  6. 

6  Ord.  XLI.  48.     For  the  practice  at  Law  H  Ord.  XLI   50. 

as  to  notices  of  inquiry,  see  Chitty's  Arch.  1^  Por  form  of  notice  of  motion,  see  Vol. 

988;  and  Chitty's  Forms,  512;  and" as  to  at-  III. 

tending  by  counsel,  and  the  manner  in  which  13  For  the  practice  at  Law  in  a  like  case, 

see  Chitty's  Arch.  993. 
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of  issues  directed  to  be  tried  at  Law."  At  Common  Law,  an 
application  to  set  aside  *an  inquisition,  and  have  a  new  inquiry,  *1142 
is  looked  upon  as  being  of  the  same  nature  as  an  application  for 
a  new  trial. ^  Upon  an  application  for  a  new  trial  upon  the  ground  that 
the  damages  are  excessive  or  not  sufficient,  it  is  in  general  sufficient  to 
produce  the  under-sheriff 's  notes,  verified  by  affidavit."^  If  a  misdirec- 
tion by  the  sheriff  is  relied  on,  the  Court  can  hear  from  counsel  in  the 
cause  a  statement  of  what  passed  at  the  trial. ^  A  motion  to  set 
aside  an  inquuy  for  excess  of  damages  will  not  be  granted,  unless 
a  strong  case  be  made  out.^  Where  the  Court,  upon  application, 
ordered  a  new  inquiry  on  the  gi-ound  that,  as  to  part  of  the  damages 
found,  there  was  no  evidence  to  warrant  the  finding  of  the  jmy,  and 
the  defendant,  in  order  to  save  the  expense  of  a  second  inquiry,  paid 
the  plaintiff  the  whole  of  his  demand,  it  was  held,  notwithstanding, 
that  he  was  not  bound  to  pay  the  plaintiff  the  costs  of  the  first 
inquir}'.^ 

[purely  statutory.] 
Section  VI.  —  Ascertainment  of  Foreign  Law. 

"We  have  seen  that  questions  of  foreign  law  are  questions  of  fact : 
which  must  be  determined  in  each  case  on  the  evidence  adduced  in  it.® 

In  order  to  afford  facilities  for  more  certainly  ascertaining  the  law 
administered  in  one  part  of  her  Majesty's  dominions,  when  pleaded  in 
the  Courts  of  another  part  thereof,  it  has  been  enacted  that  if,  in  any 
action  depending  in  any  Court  within  her  Majesty's  dominions,  it  shall 
be  the  opinion  of  such  Court  that  it  is  necessary  or  expedient,  for  the 
proper  disposal  of  such  action,  to  ascertain  the  law  applicable  to  the  facts 
of  the  case  as  administered  in  any  other  part  thereof,  on  any  point  on 
which  the  law  of  such  other  part  is  different  from  that  in  which  the 
Court  is  situate,  the  Court  may  direct  a  case  to  be  prepared,  setting 
forth  the  facts,  as  these  may  be  ascertained  by  verdict  of  a  jury  or 
other  competent  mode,  or  ma}'  be  agreed  upon  b}'  the  parties,  or  settled 
bj'  such  person  or  persons  as  may  have  been  appointed  b}'  the  Court 
for  that  purpose  in  the  event  of  the  parties  not  agreeing  ;  and  upon  such 
case  being  approved  of  by  such  Court  or  a  Judge  thereof,  they  are 
to  settle  the  questions  of  law  arising  out  of  the  same  on  which  they 
desire  to  have  the  opinion  of  another  Court,  and  pronounce 
*  an  order  remitting  the  same,  together  with  the  case,  to  the  *1143 

1*  See  anlt^  p.  1120  tt  seq.  to  setting  aside  a  perverse  verdict,  see  Weed- 

1  For  the  grounds  on  which  a  new  trial      ing  v.  Mason,  2  C.  B.  N.  S.  382. 

will  be  granted,  see  ante,  p.  1125  et  seq.  ^  Porter  v.  Cooper,  3  Dowl.  662.    As  to 

2  Stevens  v.  Pell,  2  Dowl.  629.  the  costs  of  the  first  trial,  where  a  new  trial 
8  Per  Coleridge  J.  in  Jones  v.  Lewis,  9      is  granted,  see  mile,  p.  1137. 

Dowl.  145.  6  See  ante,  p.  864,  and  cases  cited  ib.  n. 

*  Lothbury  ».  Brown,  10  Moore,  106.     As      (2);  Campion  v.  KiUe,  1  McCarter  (N.  J.> 

229. 
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Court  in  such  other  part  of  her  Majesty's  dominions,  being  one  of 
the  Superior  Courts  thereof,  whose  opinion  is  desired  upon  the  law  ad- 
ministered b}-  it  as  applicable  to  the  facts  set  forth  in  such  case,  and 
desiring  it  to  pronounce  its  opinion  on  the  questions  submitted  to  it  in 
the  terms  of  the  Act ;  and  any  of  the  parties  to  the  action  may  present 
u  petition  to  the  Com't  whose  opinion  is  to  be  obtained,  praying  such 
last-meutioned  Court  to  hear  the  parties  or  their  counsel,  and  to  pro- 
nounce its  opinion  thereon  in  terms  of  the  Act,  or  to  pronounce  its 
opinion  without  hearing  parties  or  counsel ;  and  the  Court  to  which 
such  petition  is  presented  is,  if  it  thinks  fit,  to  appoint  an  early  day  for 
hearing  parties  or  their  counsel  on  such  case,  and  thereafter  pronounce 
its  opinion  upon  the  questions  of  law,  as  administered  by  it,  which  are 
submitted  to  it  by  the  Court ;  and  in  order  to  the  pronouncing  such 
opinion  it  is  to  be  entitled  to  take  such  further  procedure  thereupon  as 
to  it  shall  seem  proper.^ 

Upon  such  opinion  being  pronounced,  a  copy  thereof,  certified  by  an 
officer  of  such  Court,  is  to  be  given  to  each  of  the  parties  to  the  action 
by  whom  the  same  shall  be  required,  and  is  to  be  deemed  and  held  to 
contain  a  correct  record  of  such  opinion.^ 

Any  of  the  parties  to  the  action,  after  having  obtained  such  certified 
copy  of  such  opinion,  may  lodge  the  same  with  an  officer  of  the  Court 
in  which  the  action  may  be  depending,  who  may  have  the  official  charge 
thereof,  together  with  a  notice  of  motion  setting  forth  that  the  party 
will,  on  a  certain  day  named  in  such  notice,  move  the  Court  to  apply 
the  opinion  contained  in  such  certified  copy  thereof  to  the  facts  set  forth 
in  the  case  before  specified ;  and  the  Court  is  thereupon  to  apply  such 
opinion  to  such  facts,  in  the  same  manner  as  if  the  same  had  been  pro- 
nounced by  such  Court  itself  upon  a  case  reserved  for  opinion  of  the 
Court,  or  upon  special  verdict  of  a  jury  ;  or  such  Court  may,  if  it  thinks 
fit,  when  the  opinion  has  been  obtained  before  trial,  order  such  opinion 
to  be  submitted  to  the  jur}^  with  the  other  facts  of  the  case,  as  evi- 
dence, or  conclusive  evidence  as  the  Court  may  think  fit,  of  the  foreign 
law  therein  stated  ;  and  such  opinion  is  to  be  so  submitted  to  the  jury.^ 
In  the  event  of  an  appeal  to  the  House  of  Lords  in  an}'  such 
*1144  *  action,  it  shall  be  competent  to  bring  under  the  review  of  that 
House  the  opinion  so  pronounced  by  any  Court  whose  judgments 
are  reviewable  thereby  ;  and  that  House  may  adopt  or  reject  such  opinion, 
as  the  same  shall  appear  to  it  to  be  well  founded  or  not  in  law.-^ 

1  22  &  23  Vic.  c.  63,  §  1.     The  word  "  ac-  acting  by  either  of  its  Divisions ;  in  Ireland, 
tion"    includes    every    judicial    proceeding  the  Superior  Courts  of   Law  at  Dublin,  the 
instituted  in  any  Court,  civil,  criminal,   or  Master  of  the  Rolls,  and  the  Judge  of  the  Ad- 
ecclesiastical;     and    the    words     "Superior  miralty  Court;  and  in  any  other  part  of  her 
Courts"  include:  in  England,  the  Superior  Majesty's  dominions,  the  Superior  Courts  of 
Courts   of  Law   at   Westminster,    the   Lord  Law  or  Equity  therein,     lb.  §  5. 
Chancellor,  the  Lords  Justices,  the  Master  of  2  22  &  23  Vic.  c.  63,  §  2. 
the  Rolls  or  any  Vice-Chancellor,  the  Judge  8  22  &  23  Vic.  c.  63,  §  3. 
of  the  Court  of  Admiralty,  the  Judge  Ordin-  1  22  &  23  Vic.  c.  63,  §  4.     The  Pri\-y 
arv  of  the  Divorce  Court,  and  the  Judge  of  Council  has  the  like  power  as  to  the  opinions 
the  Court  of  Probate;  in  Scotland,  the  High  of  Courts  whose  judgments  are  reviewable 
(3ourt  of  Justiciary,  and  the  Court  of  Session  thereby.     Ibid. 
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Under  this  Act,  cases  have  been  sent  b}^  the  Court  of  Chancery  for 
the  opinion  of  the  Court  of  Session  in  Scotland,"  and  of  the  Supreme 
Court  (now  High  Court)  of  Judicature  at  Fort  William  in  Bengal.^ 
The  Court  of  Chancery  has  declined  to  decide,  on  a  case  sent  from 
Scotland,  whether  an  English  County  Court  would  have  jurisdiction,  in 
a  23articular  case,  over  an  English  Friendly  Society.*  Where  the  Court 
directs  a  case  to  be  prepared  and  settled  b}"  the  Judge  under  the  above 
Act,^  a  certified  copy  of  the  order  is  left  at  his  Chambers,  and  a  sum- 
mons to  proceed  thereon  is  taken  out  and  sei'ved.^  Upon  the  return  of 
the  summons,  the  draft  of  the  case  is  directed  to  be  prepared  and  left, 
and  the  summons  is  adjourned  for  that  purpose.''  When  the  draft  is 
ready,  the  case,  together  with  the  questions  of  law  upon  which  the  opin- 
ion is  desired,  is  settled  at  Chambers,  with  or  without  the  personal  at- 
tention of  the  Judge.  A  fair  cop}'  of  the  case,  including  the  questions, 
is  then  made  ;  and  is  identified,  by  the  signature  of  the  Chief  Clerk  to 
a  memorandum  at  the  foot  or  in  the  margin  thereof,  as  being  the  case 
remitted,  pursuant  to  the  order. ^  The  case,  with  the  original  order,  or 
an  office  copy  thereof  annexed,  is  then  usually  sent  b}"  the  person  hav- 
ing the  conduct  of  the  inquir}'  to  some  practitioner  of  the  Court  whose 
opinion  is  to  be  obtained ;  and  the  necessary  steps  are  taken  by  him  to 
obtain  the  opinion ;  ^  and  he  returns  a  certified  copy  thereof,^"  when 
obtained,  to  the  person  having  the  conduct  of  the  inquiry.  The  certi- 
fied copy  is  then  filed  at  the  Record  and  Writ  Clerks'  office."  An  office 
copy  of  tlie  opinion  is  taken  from  that  office  ;  and  an}-  part}'  to  the  pro- 
ceeding may  move  the  Court,  on  notice,  to  apply  the  opinion  to  the 
facts  set  forth  in  the  case.^^  If  the  opinion  is  required  for  the  purpose 
of  an  inquiry  or  other  proceedings  at  Chambers,  the  office  copy  of  the 
opinion  must  be  produced  there  ;  and  the  Chief  Clerk  will  make  his  cer- 
tificate accordingl3\^^ 

In  order  to  afford  the  like  facilities  for  the  better  ascertain- 
ment, *  in  similar  circumstances,  of  the  law  of  anj^  foreign  coun-  *1145 
try  or  State,  with  the  government  of  which  her  Majesty  may 
enter  into  a  convention  for  the  purpose  of  mutually  ascertaining  the 
law  of  such  foreign  country  or  State,  when  pleaded  in  actions  depend- 
ing in  any  Courts  within  her  Majesty's  dominions,  and  the  converse,  it 
lias  been  enacted  that,  if  in  any  such  action,  it  shall  be  the  opinion  of  the 
Court  that  it  is  necessary  or  expedient,  for  the  disposal  of  such  action,  to 
ascertain  the  law  applicable  to  the  facts  of  the  case  as  administered  in 
any  foreign  State  or  country  with  the  government  of  which  her  Majesty 

2  Lord  V.  Colvin,  1  Dr.  &  S.  24;  6  Jiir.  N.  '  For  forms  of  case,  see  Vol.  III. 

S.  189;    Sfton,  974;    Re  Oswald,  M.  R.,  3  ^  P'or  form  of  memorandum,  see  Vol.  III. 

Mav,  1802.  9  See  ante,  pp.  1142,  1143. 

^  Lof,nii  V.  Princess  of  Coorg,   30  Bcav.  i"  Jbul. 

632;  and  see  Seton,  974,  No.  2.  H  See  Ord.  I.  35. 

4  Brodie  v.  Johnson,  30  Beav.  129.  12  <22  &  23  Vic.  c.  63,  §  3,  ante,  p.  1143. 

6  See  Lord  v.  Colvin,  uhi  sup.  For  form  of  notice  of  motion,  see  Vol.  III. 

6  See  post.,  Chap.  XXIX.,  Proceedin/js  at  18  Heepost,  Chap.  XXIX.,  ProctediiKjs  at 

Chambers,  Chambers. 
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shall  have  cnterod  into  such  convention,  such  Court  may  direct  a  case  to 
be  prepared  and  approved,  and  settle  the  (questions  of  law  arising  there- 
out, in  the  manner  before  mentioned  ;  and  pronounce  an  order  remitting 
the  same,  together  with  the  case,  to  such  Superior  Court  in  such  foreign 
State  or  country  as  shall  be  agreed  upon  in  such  convention,  whose 
opinion  is  desired  upon  the  law  administered  by  such  foreign  Court  as 
applicable  to  the  facts  set  forth  in  such  case,  and  requesting  them  to 
pronounce  their  opinion  on  the  questions  submitted  to  them  ;  and  upon 
such  opinion  being  pronounced,  a  cop}'  thereof,  certified  by  an  officer 
of  such  Court,  is  to  be  deemed  and  held  to  contain  a  correct  record  of 
such  opinion.^ 

The  certified  copy  of  the  opinion  of  the  foreign  Court  is  to  be  filed  in 
the  Record  and  Writ  Clerks'  office  ;  and  it  is  conceived  that  the  subse- 
quent proceedings  will  be  the  same  as  in  the  case  of  an  opinion  of  a 
Com't  in  another  part  of  her  Majest^-'s  dominions  ;  "^  but  if  the  Court  is 
not  satisfied  that  the  facts  have  been  properly  understood  by  the  foreign 
Court,  or  shall,  on  any  ground  whatsoever,  be  doubtful  whether  the 
opinion  so  certified  does  correctly  represent  the  foreign  law  as  regards 
the  facts  to  which  it  is  to  be  applied,  it  may  remit  the  case,  either  with 
or  without  alterations  or  amendments,  to  the  same  or  to  any  such  Su- 
perior Court  in  such  foreign  State  ;  and  so  from  time  to  time  as  may  be 
necessary  or  expedient.^ 

Ifin  any  action  depending  in  an}'  Court  of  a  foreign  country  or  State, 
with  whose  government  her  Majesty  shall  have  entered  into  a  conven- 
tion as  above  mentioned,  such  Court  shall  deem  it  expedient  to  ascer- 
tain the  law  applicable  to  the  facts  of  the  case  as  administered  in  any 
part  of  her  Majesty's  dominions,  and  if  such  foreign  Court  remits  to  the 

Court  in  her  Majesty's  dominions  whose  opinion  is  desired  a  case 
*1146  setting  forth  the  facts,  and  the  *  questions  of  law  arising  out  of 

the  same,  on  which  it  desires  to  haA-^e  the  opinion  of  a  Court 
within  her  Majesty's  dominions,  any  of  the  parties  to  the  acticai  may 
present  a  petition  to  the  Court,  whose  opinion  is  to  be  obtained,  pray- 
ing such  Court  to  hear  the  parties  or  their  counsel,  and  to  pronounce  its 
opinion  thereon  in  terms  of  the  Act,  or  to  pronounce  its  opinion  without 
hearing  parties  or  counsel ;  and  such  Court  is  to  consider  the  same,  and, 
if  it  thinks  fit,  is  to  appoint  an  early  day  for  hearing  the  parties  or  their 
counsel  on  such  case,  and  pronounce  its  opinion  upon  the  questions  of 
law  as  administered  by  it  which  are  submitted  to  it  by  the  foreign  Court ; 
and  in  order  to  its  pronouncing  such  opinion  the  Court  is  to  be  entitled 
to  take  such  further  procedure  thereupon  as  to  it  seems  proper ;  and 
upon  such  opinion  being  pronounced,  a  copy  thereof,  certified  by  an 

1  24   &  25  Vic.  c.  11,  §  1.     The  words  shall  be  set  forth  in  any  such  convention  be- 

"action"   and   "Superior  Courts,"   in   this  tween  her  Majesty  and  the  government  of 

Act,  have  the  same  meaning  as  in  22  &  23  such  foreign  country  or  State.     24  &  25  Vic. 

Vic.  c.  63;  see  nnte,  p.  1143,  n.  (1);  and  the  c.  11,  §  24. 

latter  words  include  also,  in  a  foreign  country  2  24  &  25  Vic.  c.  11,  §  2,  supra. 

or  State,  any  Superior  Court  or  Courts  which  8  24  &  25  Vic.  c.  11,  §  2. 
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officer  of  such  Court,  is  to  be  given  to  each  of  the  parties  to  the  action 
by  whom  the  same  msij  be  required.^  * 

As  before  stated,^  it  is  believed  that  no  convention  has  yet  been 
entered  into  under  this  Act,  with  any  foreign  country  or  State ;  and, 
consequently,  the  Act  is  at  present  in  abeyance. 


Section  VII.  —  Further  Hearing  after  the  Trial. 

If  the  order  for  the  trial  of  a  question  of  fact  has  been  made  before 
the  hearing,  the  cause  must  be  brought  to  a  hearing  in  the  usual  way  ; 
and  the  verdict  upon  the  trial  will  form  part  of  the  evidence  ;  ^  but  if 
the  trial  or  assessment  of  damages  has  been  directed  at  the  hearing,  the 
cause  must  be  set  down  for  fuither  hearing  *  before  the  Judge  to  whose 
Court  the  cause  is  attached.® 

The  party  desiring  to  set  it  down  must,  if  the  cause  is  attached  to  the 
Court  of  one  of  the  Vice-ChanceUors,  present  a  petition  of  course  to  the 
Lord  Chancellor,  or,  if  to  the  Rolls'  Court,  to  the  Master  of  the  Rolls, 
praying  that  it  may  be  so  heard. ^  The  petition  is  left  at  the  Order  of 
Course  seat  in  the  Registrars'  office,  or  at  the  office  of  the  Secretary  at 
the  Rolls,  as  the  case  may  be ;  and  the  order  to  set  the  cause 
down  will  be  thereupon  drawn  up.  If  *  the  cause  is  attached  to  *1147 
one  of  the  Vice-Chancellors'  Courts,  it  will  be  set  down  forth- 
with ;  if  to  the  Rolls'  Court,  the  order'  must  be  subsequently  left  for 
that  purpose  at  the  Order  of  Course  seat  in  the  Registrars'  office.^ 
The  order  in  either  case,  must  be  served  on  the  solicitor  of  the  other 
parties,  or  on  any  of  the  parties  themselves  who  act  in  person,^  in 
the  same  manner  as  a  proceeding  which  does  not  require  personal 
service.* 

Before  the  hearing,  a  copy  of  the  decree,  and  of  the  record  and  ver- 
dict thereon,  must  be  left  with  the  Under  Secretary  at  the  RoUs,  or  with 
the  Usher  of  the  Vice-Chancellor,  as  the  case  may  be,  for  the  Judge.* 
The  cause  may  be  set  down  as  soon  as  the  trial  has  taken  place.® 

The  Court  may  not  stay  the  further  hearing  of  the  cause  because  an 
appeal  from  an  order  refusing  a  new  trial  is  pending.® 

1  24  &  25  Vic.  c.  11,  §  3.  till  after  trial,  and  then,  by  consent,  be  turned 

2  Ante,  p.  864,  n.  (2).  into  a  motion  for  decree,  see  Seton,  869,  No.  7. 
8  It  can  never  be  known  what  effect  is  ^  See  Seton,  971,  992-994. 

ffiven  to  the  verdict,  or  whether  any  is  given  ^  Ord.  VI.  5. 

fo  it,  until  the  subsequent  hearing" upon  the  6  Ord.  XXI.  9.     Causes  are  thus  set  down 

merits,  and  a  decree  rendered  thereon  by  the  to  be  heard  on  further  directions.     For  form 

Court.    Until  the  verdict  has  been  sanctioned  of  petition,  see  Vol.  III. 

and  established   bv  the  Court,  it  is  no  proof  i  Reg.  Regul.  15  March,  1860,  rr.  1,  9. 

of  anv  fact,  but  that  it  was  actually  rendered  '^  See  Braithwaite's  Pr.  438. 

in  the  case,  and  not  proof  of  the,  facts  found  3  See  ante,  pp.  453-455;    Ord.  III.  4,  6; 

thereby.     The  verdict,   indepeiideiit  of   the  XXXVII.  2. 

adoption  and  sanction  (jf  it  by  the  Court,  can  *  i  Harr.  by  Newl.  508.       ^ 

establish    nothing    in    the   case.      Allen    v.  ^  Kodgers  v.   Nowell,  6  Hare,  338.     For 

Hlunt,  3  Storv,  746,  747.     For  form  of  order,  directions  as  to  counsel's  briefs,  see  Vol.  III. 

directing  motion  for  injunction  to  stand  over  *  McGregor  v.  Topham,  4  Hare,  162. 
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The  decree  of  the  Court  at  the  further  hearing  "^  is  usually  in  accord- 
ance with  the  finding  of  the  Court  or  jury  upon  the  question  of  fact,  or, 
if  there  have  been  more  trials  than  one,  with  the  last  finding.*  The 
Court,  hoAvever,  will,  even  then,  if  it  thinks  that  the  question  of  fact 
has  not  been  satisfactorily  determined  at  the  trial,  direct  a  new  trial  or 
new  issu(^,  in  such  form  as  may  suit  the  justice  of  the  case  ;  ^  or  give  a 
decision  viontrary  to  the  verdict.^"  Thus  in  Armstrong  v.  Armstrong ,'^^ 
Sir  John  Leach  M.  R.,  without  directing  a  new  issue,  decided  at 
*1148  once  against  the  parties  in  whose  *  favor  the  verdict  was  found, 
and  his  Honor's  decision  was  supported,  upon  appeal,  by  Lord 
Brougham ;  but  it  is  right  to  observe  that,  in  that  case,  the  issues 
appear  to  have  been  so  framed  that  the  verdict  threw  very  little  light 
upon  the  question  which  it  was  important  to  decide,  and  the  whole 
matter  was  before  the  Court  with  sufficient  precision  to  enable  it  to 
come  to  a  decision  without  another  reference  to  a  jury.  Where  also, 
in  a  suit  for  specific  performance,  the  agreement  found  by  the  jury  was 
of  such  a  nature  that  the  Court  would  not  enforce  it,  the  bill  was  dis- 
missed.-^ 

K,  after  a  question  of  fact  has  been  directed  to  be  tried,  the  cause  is 
brought  on  for  further  hearing,  and  it  appears  that  the  parties  have  not 
gone  to  trial,  the  Court,  if  it  is  dissatisfied  with  the  gi'ounds  upon  which 
the  trial  was  not  suffered  to  take  place,  wUl  still  du'ect  it  to  be  tided. 
Thus,  where  an  issue  was  directed  to  try  the  validity  of  a  debt  claimed 
against  a  testator's  estate,  and,  at  the  trial  of  the  issue,  the  executor 

7  See  J90S<,    Chap.   XXX.,    Further  Con-  Call.  537;  Allen  v.  Blunt,  3  Story,  746,  747; 

sideration.     For  forms  of  orders,  see  Seton,  Freeman  v.    Staats,    1   Stockt.   (N.  J.)  821; 

971,  972,  992,  993.  [Basey  v.  Gallagher,  20  Wall.  670;  Bates  v. 

•  8  See  Hoffman  v.  Smith,  1  Md.  475.     In  Gage,  4   Cal.   127 ;  Durkee  v.  Chambers,  57 

Massachusetts,  the  finding  of  the  jury  upon  Mo.  575;  Burlen  v.  Shannon,  99  Mass.  206; 

the  issue  submitted  to  them,  if  not  set  aside  Austin  v.  Bainter,  50  111.  308;  Lowe  v.  Tray- 

for  good  cause  shown,  will   be  regarded  as  ner,  6  Coldw.  633 ;  Russell  i'.  Fanning,  2  111. 

settling    the    facts    in     issue     conclusively.  App.  632;  Stahl  ?;.  Gotzenberger,  45  Wis.  — ]. 

Franklin   v.   Greene,   2   Alten,    519.     So  "in  A  verdict  upon  an  issue  ordered  by  a  Court 

Virginia,  Paul  v.   Paul,   2   Hen.  &  M.  525 ;  of  Equity,  is,  in  no  just  sense,  final  upon  the 

Fitzhugh  V.  Fitzhugh,  11  Grattan  (Va.),  210.  facts  it  finds,  or  binding  upon  the  judgment 

So  in  Missouri,  O'Brvne  v.  O'Bryne,  13  Mo.  of  the  Court.     The  Court  may  at  its  pleasure 

16.     So  in  New  York,  Griffith  \\  Griffith,  9  set  it  aside,  and  grant  a  new  trial,  or,  disre- 

Paige,   315.     See  Dodge  v.  Griswold,  12  N.  garding  it,   may  proceed  to  hear  the  cause 

H.  573;    McDaniel  v.   Marygold,   2  Clarke  and  decide  in  contradiction  to  the  verdict;  or 

(Iowa),    500  ;  Halcomb  v.    Managers    New  it  may  adopt  the  verdict,  sub  modo,  and  give 

Hope  D.  B.  Co.,~l  Stockt.  (N.  J.)  457;  Car-  it  a  limited   effect  only.     Story  J.  in  Allen 

ter  V.  Campbell,    Gilmer,  159;  Clark  v.  So-  v.  Blunt,  3  Story,  746;  [Humphre.ys  i\  Ble- 

ciety,  45  N.  H.  331.     If  an  issue  is  directed  vins,  1  Tenn.  178].    See  Adams  v.  Soule,  33 

in  a  Chancery  suit  at  a  time  or  stage  in  the  Vt.  538.     The   fact  that  the  Chancellor  in- 

progress  of  the  suit,  when,    on  the  state  of  formed  his  conscience  by  a  verdict,  in  a  case, 

the  proofs,  the  bill  ought  to  have  been  dis-  where  there  was  no  need  of  a  jury,  does  not 

missed;  even  if  a  verdict  is  found  for  the  vitiate  a  decree.     Pfeifter    v.  Riehn,  13  Cal. 

plaintiff,  the  bill  shall,  notwithstanding,  be  643.     And  it  is  too  late  to  object  on  error  that 

dismissed   at  the  hearing.     Smith  v.  Betty,  there  was  no  formal  order  directing  an  issue, 

11  Grattan  (Va.),  752.  and  that  the  Court  had  without  such  order 

9  See  Blackburn  v.  Gregson,  1  Bro.  C.  C.  considered  the  finding  of  the  jury.     Williams 

420,  423,  424;  \Exparte  Morgan,  2  Ch.  Div.  v.  Bishop,  15  Bl.  533. 
72].                 .  11  3  M.  &  K.   45,   62,  68.     [SeeGass  v. 

1"  Such  is  the  rule  in  some  other  Courts,  Mason,  4  Sneed,  497.] 
see  U.  States  v.   Samperyac,  1  Hemp.  118;  i  Morrison   v.  Barrow,  1  De  G.,  F.  &  J. 

Scheetz's  Ap.  35  Penn.  (State)  88;  Sibert  v.  633. 
McAvoy,  15  HI.  106 ;  Love  v.  Braxton,  5 
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entered  into  a  compromise  with  the  debtor,  subject  to  the  opinion  of 
the  Court :  upon  the  case  coming  on  again  for  hearing,  Sir  William 
Grant  M.  R.,  being  of  opinion  that  the  compromise  was  improper, 
directed  the  parties  to  proceed  to  try  the  issue  :  the  executor  paying  all 
the  costs  of  the  former  proceedings  at  Law.^ 

The  costs  of  an  issue  are  in  the  discretion  of  the  Court,^  and  do  not 
follow  the  verdict  as  a  matter  of  course.*  In  general,  they  will  only  be 
disposed  of  at  the  further  hearing  of  the  cause. ^  If,  however,  the  issue 
has  been  directed  on  an  interlocutory  application,  they  may  be  disposed 
of  previously.^ 

But  although  the  costs  of  an  issue,  directed  by  the  Court,  are  said  to 
be  discretionary,  the  general  rule  of  the  Court  in  awarding  them  is,  that 
they  follow  the  event,  and  are  given  to  the  successful  party.''  This  rule, 
however,  is  liable  to  exceptions  ;  thus,  in  the  case  of  a  bill  to  establish 
a  will  against  an  heir-at-law,  he  has  a  right  to  be  satisfied  how  he  is 
disinherited ;  and  if  an  issue  is  directed  to  try  the  wiU,  he  will  have  his 
costs,  although  the  will  is  established :  unless  there  are  any  special  cii'- 
cumstances  in  the  case  which  will  induce  the  Court  to  refuse  them.* 
The  most  usual  case  for  refusing  an  heir-at-law  his  costs  of  an 
issue,  is  where  he  sets  *  up  insanity  and  fails  to  prove  it:  in  *1149 
such  cases,  the  heir  is  not  considered  entitled  to  his  costs  of  the 
issue  ;  ^  he  has,  however,  been  allowed  them  even  in  such  a  case.^  In 
some  cases,  the  Court  has  gone  the  length  of  compelling  an  heir  to  pay 
the  costs  of  an  issue,  but  it  must  be  a  very  strong  case  to  induce  the 
Comi,  to  do  so :  such  as  misconduct,^  the  spoliation  or  secreting  of  a 
will,*  or  where  he  vexatiously  contests  the  wiU,  by  setting  up  a  case  of 
insanity,  knowing  that  the  devisor  was  perfectly  sane.'  The  Court  will, 
however,  on  the  ground  of  vexation,  decree  the  costs  of  an  issue  against 
an  heir  who  fails,  where  he  himself  has  filed  the  bill  to  set  aside  the  will 
for  insanity,  instead  of  proceeding  by  ejectment ;  ®  and  it  seems  that, 
even  where  the  heir  could  not  have  proceeded  by  ejectment,  in  conse- 
quence of  outstanding  terms,  and  the  Court,  for  that  reason,  dismisses 
the  bill  without  costs,  it  still  will  order  him  to  pay  the  costs  of  the 
issue.'' 

2  Legh  V.  Holloway,  8  Ves.  213.  "Wright,  5  Sim.  449 ;  see  also  Webb  v.  Cla- 

8  2    Harr.    ed.    Newl.    570  ;   Decker    v.  verden,  2  Atk.  424;  Crew  v.  Jolliff,  Prec.  in 

Caskey,  2  Green  Ch.  446.  Ch.  93  ;  Wilson  v.  Metcalf,  3  Mad.  45;  Grove 

4  See   Seton,  978;  Corporation  of  Roch-  v.  Young,  5   De  G.  &  S.  38,  40;  Stacev  v. 

ester  v.  Lee,   2   De   G.,  M.  &   G.  427,  431;  Spratley,  4  De  G.  &  J.  199;  5  Jur.  N.  S. 

Stacev  V.  Spratley,  4  De  G.  &  J.  199;  5  .lur.  503. 

N.  S."503 ;  and  see  post,  Chap.  XXXI.,  Costs.  i  White  v.  Wilson,  13  Ves.  87,  92 ;  Smith 

6  Standen  v.  Edwards,  1  Ves.  J.  133,  135;  v.  Dearmcr,  3  Y.  &  .J.  278. 

Eoyse  V.  Colclougli,  1  K.  &  .J.  124,  144.  2  Roberts  v.  Kerslake,  1  K.  &  .1.  751. 

6  Duncan  r.  Vartv,  2  Phil.  690,   overrul-  8  Middletonu.Middleton,  5  DeG.  &S.  656. 

ing  Malins  v.  Price,  2  Coll.  190;  9  .Jur.  O.jO;  <  Berney  v.  Eyre,  3  Atk.  387. 

Rigby  V.  Great  Western  Railway  Company,  6  White  v.  Wilson,  ubi  sup. 

14  Jur.  710,  712,  V.  C.  W.  6  Webb  v.  Claverden  ubi  sup. ;  Scaife  v. 

T  Heames  on  Costs,  187;  Morgan  &  Dave v,  Scaife,  4  Russ.  309;  Swinfen  v.  Swinfen,  27 

69;    [Carpenter  v.    Easton    and  Amboy    U.  Beav.  148. 

Co..  1  Stew.  Eq.  390].  7  Tatham  v.  Wright,  2  R.  &  M.  1,  32. 

8  Berney  v.  Eyre,  3  Atk.  387;  Wright  v. 
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Where  a  new  trial  has  been  directed  in  consequence  of  the  misdirec- 
tion of  the  Judge,*  or  the  miscarriage  of  the  jury,^  no  order  will  in 
general  be  made  as  to  the  costs  of  the  previous  trial.  The  order  on  a 
further  hearing  cannot  be  appealed  from  on  the  ground  that  the  findings 
are  wrong ;  the  proper  course  is  to  move  for  a  new  trial.^° 

8  Bearblock  v.  Taylor,  Jac.  571 ;  White  w  Fernie  v.  Young,  L.  R.  1  H.  L.  Cas.  63 ; 
V.  Lisle,  3  Swanst.  342,  343;  Corporation  of  12  Jur.  N.  S.  437;  [£x  parte  Morgan,  2 
Rochester  v.  Lee,  2  De  G.,  M.  &  G.  427,  431.  Ch.  Div.  72.] 

9  Duncan  v.  Varty,  2  Phil.  696,  700. 
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PROCEEDINGS    UNDER    DECREES    FOR    A    PARTITION,    TO    SETTLE 
BOUNDARIES,   AND   TO   ASSIGN   DOWER. 

Section  I.  —  Proceedings  under  Decrees  for  a  Partition. 

In  the  case  of  the  partition  of  an  estate,  where  the  titles  of  the  par- 
ties are  in  any  degree  compUcated,  the  difBcnlties  which  occurred  in 
proceeding  at  Common  Law  led  to  applications  b'eing  made  for  that 
purpose  to  Courts  of  Equity^  where  the  object  is  effected  by  first 
ascertaining  the  rights  of  the  several  persons  interested,  and  then 
making  a  partition  of  the  estate  according  to  such  rights. "-^    Formerly,  a 


1  Thayer  v.  Lane,  Harring.  Ch.  247; 
Dinckle  v.  Timrod,  1  Desaus.  109.  In  Mas- 
sachusetts, there  is  no  general  jurisdiction  in 
Equity  to  make  partition  of  lands,  there  be- 
ing a  complete  and  adequate  remedy  at  Com- 
mon Law.  Whiting  v.  Whiting,  15  Gray, 
503.  But  all  persons  who  are  interested  as 
joint  tenants,  tenants  in  common,  or  other- 
wise, in  any  mill-privilege,  w>jter-right,  or 
other  incorporeal  hereditament,  may  be  com- 
pelled to  divide  the  same,  either  by  suit  in 
Equity,  in  the  Supreme  Judicial  Court,  or  in 
the  manner  provided  for  the  division  of  land 
in  the  Courts  of  Common  Law.  In  the  latter 
case,  the  commissioners  appointed  to  make 
partition  shall  set  forth  in  their  return  the 
best  method  of  setting  oS.  to  the  several  part- 
ies their  respective  shares,  or  interests,  and 
thereupon  the  Court  may  require  the  parties 
interested  to  perform  such  acts  as  justice  and 
equity  may  require,  and  may  make  all  such 
orders  and'  decrees  in  the  premises,  according 
to  the  course  of  proceedings  in  Equity,  as 
maybe  necessary  to  do  justice  between  the 
parties;  and  under  these  provisions,  partition 
may  be  made  of  the  water  of  a  natural  stream 
not  navigable,  the  banks  of  which  are  owned 
by  different  riparian  proprietors.  Genl.  Sts. 
c.  13G,  §§  77.  78;  see  Hodges  v.  Pingrce,  10 
Gray,  14.  As  to  the  Equity  jurisdiction  in 
other  States  and  Courts  in  cases  of  partition, 
see  Mundy  v.  Mundy,  4  Sumner's  Ves.  122, 
note(i);  Graham  on  Jurisdiction  (ed.  1839), 
3G4, 3G5 ;  Hewitt's  Case,  3  Bland,  184;  Fislier  v. 
Hopper,  2  Head.  (Tenn.),  253;  [Ferriss  v. 
Lewis,  2  Tenn.  Ch.  292;]  Miller  v.  Chitten- 
den,  2   Clarke    (Iowa),     315;    Althause    v. 

11 


Radde,  3  Bosw.  (N.  Y.)  410;  Page  v.  Web 
ster,  8  Mich.  263;  Matthews  v.  Matthews,  1 
Edw.  Ch.  568;  Cheeseman  v.  Thorne,  1  Edw. 
Ch.  629;  1  Story  Eq.  Jur.  §  646  et  seq. ;  4 
Kent,  364,  365,  and  notes;  Coleman  v.  Hutch- 
inson, 3  Bibb,  209.  In  Massachusetts,  Maine, 
New  Hampshire,  Ohio,  Illinois,  Georgia,  and 
probably  in  most  of  the  other  States,  parti- 
tion may  be  obtained  by  petition  to  the 
Courts  of  Law  without  suit.  Morrill  v.  Mor- 
rill, 5  N.  H.  134.  Partition  may  also  be 
effected  in  New  Hampshire  by  petition  in 
Equity.  Whitton  v.  Whitton,  38  N.  H.  127. 
In  New  York,  the  Court  of  Chancery  had  a 
concurrent  jurisdiction  with  the  Courts  of 
Law,  in  suits  for  partition,  and  an  objection 
in  Chancery,  that  a  perfect  remedy  may  be 
obtained  at  Law,  could  not  be  sustained. 
Jenkins  v.  Van  Shaack,  3  Paige,  245.  So  in 
New  Jersev.  Hartshorne  v.  Hartshorne,  1 
Green  Ch.  349;  Hay  v.  Estell,  3  C.  E.  Green, 
251.  The  advantages  of  proceeding  in 
Equity  for  partition  rather  than  at  Law,  are 
set  forth  and  illustrated  by  Mr.  Justice 
Story,  in  1  Story  Eq.  Jur.  "Ch.  14,  §  653 
et  seq. 

2  Agar  ».  Fairfax,  17  Ves.  552;  Ld.  Red. 
120.  By  3  &  4  Will.  IV.  c.  27,  §  36,  the 
writ  of  partition  at  Law  is  abolished.  As  to 
partition  in  Eqnitj-,  sec  Seton,  574  et  seq. ; 
2  L.  C.  Eq.  394  et  seq. ;  Story  Eq.  Jur.  §  646 
et  seq.  ;  and  see  6  Jann.  Conv.  by  Sweet,  586 
et  seq. ;  Sugd.  Pow.  386  et  seq. ;  Smith's 
Comp.  680-685.  As  to  copyholds,  see  4  1"^;:  5 
Vic.  c.  35,  §  80;  and  as  to  partit.ioas,  reserv- 
ing the  minerals,  see  25  &  26  Vie.  c  108. 
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*1151  commission  was  always  issued  to  make  *  the  partition  required  ; 

and  upon  the  return  of  the  commission,  and  confirmation  of  the 
return  by  the  Court,  the  partition  was  finally  completed  by  mutual  con- 
ve3-ances,  of  the  allotments  to  the  several  parties  ;  ^  except  in  the  case 
of  an  advowson :  for  there  the  practice  has  always  been  to  direct  a  par- 
tition by  the  decree. '^  Now,  however,  the  partition  is  more  usually 
made  in  Chambers  ;  but  sometimes  at  the  hearing  ;  ^  and  where  a  com- 
mission is  directed,  liberty  is  sometimes  reserved  to  the  parties,  before 
the  commission  is  issued,  to  carry  in  a  scheme  for  the  partition  before 
the  Judge  in  Chambers.* 

When  the  partition  is  to  be  made  by  commission,  and  the  title  of  the 
plaintiff"  and  of  all  the  other  parties  is  clear  upon  the  record,  the  Court 
will,  at  the  original  hearing,  order  a  commission  of  partition  to  issue, 
in  the  first  instance,  without  any  previous  inquiry.^  If  the  titles  are 
not  clear,  the  Court  will  direct  an  inquiry  as  to  them.®  The  plaintiff 
must,  however,  state  upon  the  record  his  own  title  and  the  titles  of  the 
defendants  ;  and  must  show  that  he  and  the  defendants  are  among 

them  entitled  to  the  whole  estate.'  If  necessary,  the  Court  wUl 
*1152  direct  an  inquiry  to  *  ascertain  the  shares  in  which  they  are  so 

entitled  ;  and  then  order  a  partition  according  to  the  rights  of  all 
or  such  of  them  as  appear  entitled  :  dismissing  the  bill  as  against  those 


1  Ld.  Red.  120.  In  certain  cases,  the  In- 
closure  Commissioners  have  jurisdiction. 
11  &  12  Vic.  c.  99,  §  13;  20  &  21  Vic.  c.  31, 
§§7,  8;  see  also  8  &  9  Vic.  c.  118,  §  90; 
Cooke  on  Inclosures,  142,  143. 

2  Bodicoate  v.  Steers,  1  Dick.  69;  John- 
stone V.  Baber,  22  Beav.  562 ;  6  De  G.,  M. 
&  G.  439;  2  Jur.  N.  S.  1053;  Seton,  585- 
588. 

3  Stanley  v.  Wriglev,  3  Sm.  &  G.  18,  20; 

1  Jur.  N.  S.  695;  Shepherd  v.  Churchill,  25 
Beav.  21;  Bowles  v.  Rump,  9  W.  R.  370,  V. 
C.  S.  In  Howard  v.  Barnwell,  1  N.  R.  172, 
the  Lords  Justices  intimated  an  opinion  that, 
where  an  infant  is  a  party,  a  commission 
should  issue.  See,  however,  Seton,  672,  576; 
and  Clarke  v.  Clayton,  2  Giff.  333  ;  6  Jur.  N. 
S.  1238;  Greenwood  v.  Percj',  26  Beav.  572. 
For  forms  of  decrees  for  a  partition  at  the 
hearing,  and  in  Chambers,  see  Seton,  571, 
572. 

4  Seton,  572. 

6  Phelps  V.  Green,  3  John.  Ch.  302. 

6  The  estate  and  interest  of  the  parties 
must  be  ascertained  before  a  commission  is 
awarded  to  make  partition.  Phelps  v.  Green, 
3  John.  Ch.  302.  Where  the  title  is  denied, 
or  suspicious.  Courts  of  Equity  will  not  inter- 
fere until  the  party  seeking  a  partition  has 
had  an  opportunity  to  try  his  title  at  Law. 
Manners  v.  Manners,  1  Green  Ch.  384;  Hay 
V.  Estell,  3  C.  E.  Green,  251 ;  Wells  v.  Beall, 

2  Gill  &  J.  468  ;  Straughan  v.  Wright,  4 
Rand.  494;  Stuart  v.  Colter,  4  Rand.  74; 
Wilkin  V.  Wilkin,  1  John.  Ch.  Ill;  Phillips 
r.  Thompson,  1  John.  Ch.  132;  Phelps  v. 
Green,  3  John.  Ch.  302;  Martin  v.  Smith, 


Harper  S.  C.  106;  Jenkins  v.  Van  Shaack,  3 
Paige,  245;  Hitchcock  v.  Skinner,  1  Hoff. 
Ch.  21;  Clapp  ».  Bromagham,  9  Cowen,  530; 
Mohawk  Bridge  Case,  6  Paige,  563 ;  Jarrett 
V.  White,  3  Ired.  Ch.  131;  Bruton  i'.  Rut- 
land, 3  Humph.  435;  Pierpont  v.  Fowle,  2 
Wood.  &  M.  23,  36,  37.  If  the  right  of  the 
plaintiff  is  not  admitted  by  the  answer,  he 
is  bound  to  «aake  such  proof  of  title  as  would 
entitle  him  to  recover  in  ejectment.  Larkin 
V.  Mann,  2  Paige,  27,  28.  If  an  issue  of  fact 
is  joined,  the  Court  may  award  a  feigned 
issue  for  the  trial  thereof.  Ibid.  Equit)'  has 
not  jurisdiction  to  try  the  legal  title  to  lands. 
Manners  v.  Manners,  1  Green  Ch.  384;  Obert 
r.  Obert,  2  Stockt.  98.  Where  the  question 
arises  on  an  eqviitable  title,  set  up  by  the  de- 
fendant. Chancery  must  decide  on  the  title. 
Coxe  V.  Smith,  4  John.  Ch.  271;  Lucas  v. 
King,  2  Stockt.  277;  see  Hitchcock  «.  Skin- 
ner, 1  Hoff.  Ch.  21.  A  single  recovery  in 
ejectment,  if  not  further  controverted  at  Law, 
is  a  sulhcient  establishment  of  the  title  at  Law 
upon  a  bill  for  partition.  Obert  v.  Obert,  1 
Beasley,  423. 

7  See  Larkin  v.  Mann,  2  Paige,  27.  The 
Master's  report  should,  as  far  as  practicable, 
give  an  abstract  of  the  conveyances  of  the  sev- 
eral undivided  shares  or  interests  of  the  parties 
in  the  premises  from  the  time  the  several 
shares  were  united  in  one  common  source. 
Hamilton  v.  Morris,  7  Paige,  39.  And  the 
Master  should  require  the  plaintiff  to  trace 
his  title  to  the  common  source  of  title  of  the 
tenants  in  common.  Hamilton  v.  Morris, 
supra. 
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who  do  net  appear  to  have  an^'  right. ^  The  Court  will  not,  however, 
grant  such  a  reference,  in  order  to  enable  the  plaintiff  to  complete  his 
own  title. ^ 

Where  the  Court  directs  such  inquiries  by  the  decree,  it  generally 
goes  on,  by  the  same  decree,  to  order  a  partition  to  take  place,  in  the 
shares  to  which  the  parties  are  certified  to  be  entitled,  and  the  commis- 
sion to  issue  ;  but  further  consideration  should  be  adjourned,  in  case  all 
parties  interested  are  not  parties  to  the  suit.^  The  Court,  however, 
sometimes  abstains  from  ordering  the  commission  to  issue  until  the 
cause  comes  on  for  further  consideration  :  *  though  this  should  not  be 
done  except  in  special  cases,  in  consequence  of  the  delay  and  expense 
it  will  occasion. 

Where  more  than  one  commission  is  required,  it  may  be  ordered  or 
provided  for  by  the  original  decree  ;  or  a  subsequent  order  for  it  may  be 
obtained  on  summons  in  Chambers.® 

The  commission  is  usually  prepared  and  sued  out  by  the  solicitor  ®  of 
the  plaintiff;  but  if  he  neglects  so  to  do,  the  defendant  may  obtain  an 
order  that  he  may  be  at  liberty  so  to  sue  it  out.'' 

The  names  of  the  commissioners  should  be  agreed  upon  between  the 
parties,  who  join  and  strike  names.  Each  party  appearing  by  a  sepa- 
rate solicitor  is  entitled  to  name  four  commissioners  ;  but  two  only  of 
each  set  of  four  can  be  retained  ;  and  not  less  than  four  names  will  be 
inserted  in  the  commission,^  unless  the  Court  or  Judge  otherwise  directs.^ 
If  the  parties  cannot  agree  upon  the  names,  the  Judge  at  Chambers  wiU 
determine  who  shall  be  named,  on  a  summons  being  taken  out  for  that 
purpose.^**  To  save  expense,  however,  it  is  very  common  for  the  par- 
ties to  agi'ee,  amongst  themselves,  upon  two  persons  to  act  as  commis- 
sioners :  in  which  case,  two  fictitious  names  must  be  added,  so  as  to 
preserve  the  foiTu  of  the  writ.^^ 

The   commission  will   be   sealed   at  the   Record  and  Writ  Clerks' 
office,  on  production  of  the  decree  or  order  directing  it  to  issue, 
*  and  on  a  prcecipe  being  left.     If  the  decree  or  order  directs  a  *1153 
preliminary  inquiry,  the  result  of  such  inquiry,  as  it  appears  in 
the  Chief  Clerk's  certificate,  must  be  embodied  in  the  writ.-^ 

1  Per  Lord  Eldon,  in  Agar  v.  Fairfax,  17  Tasmania ;  and  the  return  was  filed  18th 
Ves.  552.  January,  1864. 

2  Jope  V.  Morshead,  6  Beav.  213,  219.  ^  See   Watson   v.   Duke  of  Northumber- 
8  A  par  V.    Fairfax,    17    Vcs.    5.'i-'},    .553;       land,  11  Ves.  153,  163;  Howard  v.  Barnwell, 

Seton,  578,  579,  and  cases  there  cited.     The  2  N.  R.  414,  V.  C.  S. 

practice  as  stated  in  Cole  v.  Sewell,  15  Sim.  i"  Morewood  v.  Hall,  and  other  cases  cited 

284.  and   Attorney-General  v.   Hamilton,   1  in  Seton,  582 ;  Howard  v.  Barnwell,  iibi  snp.  ; 

Mad.  214,  is  now  not  followed.  Braithwaite's  Pr.  235.   Forforra  of  summons, 

■*  Attorncy-tieneral  v.  Hamilton,  1  Mad.  see  Vol.  IH. 

215;  and  see"  Seton,  578.  n  Br^thwaite's  Pr.  235. 

6  Seton,  576.  i  Braithwaite's  Pr.  235;  and  see  Curzon  r. 

6  Ord.  HI.  1.  Lyster,  Seton,  1st  ed.  188.     The  commission 

7  Hand,  123,  124.  must  be   engrossed   on   parchment;    and   be 

8  Braithwaite's  Pr.  235;  and  see  Ord.  HI.  stamped  with  a  11.  Chancery  fee  fund  stamp. 
1.  In  Galloway  v.  Mackersey,  the  commis-  Regul.  to  Ord.  Sched.4.  lor  forms  of  writ 
Bioners  were  named  in  the  decree  directing  and />rcB«jwe,  see  Vol.  III. 

the  partition.    The  lands  partitioned  were  in 
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The  proceedings  under  the  commission  are  open,  and  not  secret; 
and  no  oath  of  secrec}^  is  required  to  be  taken  by  the  commissioners, 
or  those  employed  under  them.^  To  enable  the  commissioners  to  per- 
form their  duty,  they  are  armed  by  the  commission  with  power  to  cause 
all  such  witnesses  as  they  may  see  occasion  for,  to  come  before  them 
to  be  examined.  This  may  be  done  by  service  of  a  subpcena  and  notice, 
in  like  manner  as  a  subpcena  and  notice  are  served  to  procure  the 
attendance  of  witnesses  before  an  Examiner ;  ^  and,  upon  the  witness 
attending,  the  oath  may  be  administered  to  him  by  two  or  more  of  the 
acting  commissioners :  the  oath  being  mutatis  mutandis,  the  same  in 
form  as  that  administered  by  the  Examiner.*  The  attendance  of  the 
witness  may  be  enforced,  in  the  same  manner  as  the  attendance  of  a 
witness  before  the  Examiner.^ 

The  commissioners  should,  it  seems,  examine  the  witnesses  apart 
from  each  other,  if  they  have  any  suspicion  of  manufactured  evidence ; 
but  otherwise,  their  proceedings  should  be  open,  as  they  act  in  a  judi- 
cial capacity,  in  the  nature  of  a  Court,  at  which  the  parties  and  their 
agents  have  a  right  to  be  present,  as  was  expressly  directed  by  the 
writ  of  partition  at  Common  Law.® 

The  commissioners  themselves  examine  the  witnesses ;  and  Lord 
Redesdale  was  of  opinion  that  it  would  not  be  advisable  for  the  com- 
missioners to  let  the  solicitors  for  the  parties  put  the  questions  :  though 
he  was  not  clear  whether  the  parties  had  not  a  right,  to  such  assistance, 
if  they  thought  proper  to  use  it.'^  The  witnesses  may  be  examined 
upon  interrogatories  ;  but  in  that  case,  a  direction  to  that  effect  must 
be  inserted  in  the  decree  and  commission.^  The  commissioners  are  not 
bound,  personally,  to  take  the  depositions :  that  is,  to  write  down  the 
answers  of  the  witnesses  ;  but  they  may  employ  clerks  to  do  this  part 
of  the  business.  The  clerks,  however,  must  act  entirely  by  their  direc- 
tion, and  write  the  substance  of  what  falls  from  the  witnesses,  in  the 
language  the  commissioners  direct.  If  any  dispute  arises,  as  to  the 
evidence  given  by  a  witness,  the  commissionei'S  must  agree 
*1154  amongst  themselves  *upon  the  words  of  the  deposition,  and, 
having  done  so,  the  deposition  must  be  read  over  to  the  wit- 
ness, and  ought  to  be  signed  by  him  before  he  is  dismissed.-^  If  any 
of  the  commissioners  propose  to  receive  evidence  touching  any  matter 
not  relevant  to  the  business  before  them,  the  other  commissioners 
should  object  to  receiving  such  evidence,  and  may  refuse  to  sign  the 
depositions  if  taken,  and  to  annex  them  to  the  return.^ 

2  See  Lord  Redesdale's  opinion  upon  the  ^  Lord  Redesdale's  opinion,  in  Curzon  v. 

commission   in  Curzon  v.  Lyster,  Seton,  1st  Lyster,  Seton,  1st  ed.  192. 

ed.  191.                                    '          *  ^  Lord  Redesdale's  opinion,  in  Curzon  v. 

's  Ante,  pp.  906,  907.  For  iorm  oi  suhpana,  Lyster,  Seton,  1st  ed.  196. 

see  Ord.  Sclied.  E.,  No.  2;  and  for  forms  of  8  Braithwaite's  Pr.  234. 

subpcena  and  notice,  see  Vol.  IIL  1  Lord  Redesdale's  opinion,  ubi  sup.,  196, 

4  For  form   of  oath  administered  by  an  197. 

Examiner,  see  Vol.  III.  2  /J.  195. 

6  Ante,  p.  908. 
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The  depositions  on  behalf  of  the  different  parties  should  be  kept  dis- 
tinct. The  depositions  must  be  written  on  foolscap  paper,  bookwise, 
or  briefwise,  as  the  commissioners  maj'  think  fit ;  ^  and  they  should, 
according  to  the  directions  in  the  decree  and  commission,  be  returned 
with  the  commission.^ 

According  to  the  usual  form  of  decrees  made  in  cases  of  partition, 
all  deeds  and  -writings  relating  to  the  estates  to  be  divided  in  the 
custody  of  any  of  the  parties,  are  to  be  produced  before  the  commis- 
sioners, upon  oath,  as  the  commissioners  shall  require ;  ^  and  the 
method  of  compelling  the  production  of  the  documents  thereunder 
appears  to  be,  by  serving  an  indorsed  copy  of  the  decree  on  the  party 
in  whose  custody  they  are,  and  then  proceeding  by  attachment  and 
other  process  of  contempt  against  him.®  ^ 

The  commissioners,  when  once  they  are  appointed,  though  named  by 
the  different  parties,  are  commissioners  for  all  the  parties.'^  In  fact, 
they  are  to  act  as  Judges :  the  whole  power  of  the  Court  being  dele- 
gated to  them  ;  and,  if  four  act,  and  there  is  a  difference  of  opinion 
amongst  them,  one  being  of  one  opinion  and  three  of  another,  the  three 
make  the  return  ;  and  so,  if  three  are  present,  and  two  concur  in  opin- 
ion against  the  third,  that  is  sufficient ;  but  the  commission  does  not 
authorize  two  out  of  four  to  act,  where  all  four  are  present ;  and,  there- 
fore, it  does  not  authorize  a  double  return  by  two  commissioners  one 
way,  and  by  the  other  two  another  way  :  though  if  two  only  are  present, 
a  return  by  them  will  be  good.^ 

As  the  commissioners  act  as  a  Court,  their  proceedings  ought  to 
be  open.  The  parties  or  their  solicitors  should  attend  them ; 
♦should  point  out  what  may  tend  to  give  the  commissioners  *1155 
full  information  on  the  subject ;  should  produce  their  deeds  and 
other  evidence,  as  well  written  as  oral ;  should  know  what  evidence 
is  given  on  both  sides  ;  should  be  at  liberty  to  cross-examine  the  wit- 
nesses under  the  control  of  the  commissioners  ;  and  take  every  step 
necessary  to  discover  the  truth,  and  enable  the  commissioners  to  make 
a  proper  return.^ 

The  commission  itself  ought  to  be  produced  to  the  commissioners 
when  they  meet,  and  should  remain  with  them  till  their  proceedings 
are  closed,  and  their  return  annexed.^ 

8  Ord.  G  Mar.,  18G0,  r.  16;  ante,  p.  911.  10,  ante,  p.  1043.     A  time  for  doing  the  act 

*  Braitlnvaite's    Pr.  234.     In    Watson   v.  must  be  limited  ;  see  ibid. 

Duke   of    Northumberland,  11  Ve.s.   153,    it  ">  Per  Lord  Eldon,  in  Watson  v.  Duke  of 

was  stated,  at  the  bar,  that  upon  very  few  Northumberland,  11  Ves.  153,  160. 

commissions  has  any  return  been  mado"of  the  ^  lb.  158,    162.     In  New   York,    all    the 

evidence,  ib.  157;  and  Lord  Eldon  said,  he  commissioners    must    meet    together  in  the 

believed  the  practice  to  be  as  stated,  that  the  performance    of    any   of    their   duties;    but 

return  was  made  without  the  evidence;  ib.  the  acts  of  a  majority  so  met  will  be  valid. 

161.     A  compliance  with  the  directions  of  the  2  Rev.  Stat.  §§  31,  32.     So  in  Massaciinselts. 

commission,   would,   however,  appear  to  be  Genl.  Sts.  c.  136,  §  24.     So  in   New  Hanip- 

the  proper  course,    and   that  now  adopted.  sliire.     Odiorne  v.  Seavey,  4  N.  H.  53. 

Braithwaite's  Pr.  237,  238.  i  See  Lord  Redcsdale's  opinion  in  Curzon 

6  Seton,  571 ;  see  Larkin  v.  Mann,  2  Paige,  v.  Lyster,  Seton,  1st  ed.  192. 

27,  28.  2  Jb,  197. 

«  Trigg  V.  Trigg,  1  Dick.  325;  Ord.  XXIII. 

1105 


*1156  PARTITION.  —  BOUNDARIES.  —  DQWER. 

The  course  to  be  pursued  b}'  the  commissioners,  under  a  commission 
of  partition,  is  very  clearly  pointed  out  by  the  terms  of  the  commission. 
In  the  first  place,  they  are  directed  to  meet  together,  at  some  certain 
place  by  them  appointed,  and  are  from  thence  to  "go  to,  enter  upon, 
and  walk  OA^er  the  estate."^  In  order  that  they  may  do  this,  they 
uiust  first  ascertain  the  estate  which  is  the  subject  of  the  commission  ; 
and  for  that  purpose,  the^-  must  look  into  the  bill  and  answers  ;  and  if, 
from  thence,  they  can  ascertain  the  property,  the}'  must  stop  there :  if 
the}^  find  the  descriptions  in  those  instruments  not  sufficiently  accurate 
to  enable  them  to  proceed,  they  must  endeavor  to  supply  the  defect  in 
the  pleadings  b}'  evidence.  But  the  pleadings  must  still  be  then-  guide 
as  to  what  evidence  they  shall  receive:  for  they  are  to  divide  "the 
estates  in  question  in  the  cause,"  ^  and  no  others  ;  any  evidence,  there- 
fore, touching  estates  not  in  question  in  the  cause  will  be  UTelevant  to 
the  business  before  the  commissioners,  and  ought  to  be  rejected  by 
them,  except  so  far  as  it  may  be  necessary'  for  the  purpose  of  ascer- 
taining what  are  the  estates  in  question ;  and  such  evidence  may  be 
necessary,  if  there  is  any  confusion  or  intermixture  of  boundaries,^ 
between  the  estates  in  question  and  those  not  in  question. 

Having  ascertained  what  the  estate  is,  which  is  to  be  the  subject  of 
the  partition,  the  next  thing  the  commissioners  have  to  do  is,  to  make 
"  a  fair  partition,  division,  and  allotment,  thereof,"  into  as  many  shares 
and  proportions  as  the  decree  or  order,  under  which  the  commission 
issues,  directs.  In  doing  this  the  commissioners  must  exercise  "the 
best  of  their  skill,  knowledge,  and  judgment ; "  and,  provided  they  do 
that,  and  act  fairly,  the  Court  wiU  not,  it  seems,  distrust  their 
*1156  return  upon  the  mere  allegation  *of  conflicting  opinions  by  dif- 
ferent surveyors,  with  respect  to  the  comparative  value  of  the 
several  lots,'  the  Court  considering  that,  as  the  commissioners  are 
named  by  the  parties,  and  are,  therefore.  Judges  of  their  own  choice, 
the  principles  which  apply  to  arbitrators  are  properly  applicable  to 
them.^  "Where,  however,  it  can  be  shown  that  the  commissioner's  have 
committed  a  gross  error  in  judgment  (although  there  is  no  proof  of 
partiality) ,  the  Court  will  set  aside  their  adjudication.^ 

8  See  form  in  Vol.  III.  set  aside  a  partition  formers  inequality,  where 

■1  In  the  modprn  form  of  commission,  the  there  is  no  partiality  or  improper  conduct  of 

estate  to  be  partitioned  is  referred  to  by  its  de-  the  commissioners,   the  proof  must  be  clear 

scription  in  the  decree;  to  which  the  words  and  the  inequality  considerable.     Ibid. 
"  in  the  decree,  and  in  the  pleadings  of  the  2  Jones   v.    Totty,    1   Sim.    136;   see  also 

cause,    more    particularly    mentioned,"    are  Manners  v.  Charlesworth,  1  M.  &  K.  3-30; 

superadded ;  see  Braithwaite's  Pr.  233  ;  and  Coop.  t.  Brough.  52.     But  the   theory  that 

form  in  Vol.  III.  commissioners  in  partition  are,  like  arbitra- 

5  Lord  Redesdale's  opinion  in  Curzon   v.  tors,  judges  voluntarily  chosen  by  the  parties 

Lj'.ster,  Seton,  1st  ed.  19.5.  to  decide  between  them,  and  therefore  tlicy 

1  See  in  the  Matter  of  the  Division  of  the  are   concluded  by  their  judgment,  whether 

Real  testate  of  Thompson,  2  Green  Ch.  637.  right  or   wrong,  if   not  given   corruptlj'   or 

The  question  to  be  considered  by  the  Court,  through  favor,  was  dissented  from  in  Hay  v. 

on  motion  to  quash  the  partition,  is,  whether  Estell,  4  C.  E.  Green,  133. 
tiie  inequality  is  more  than  can  fairly  be  ac-  3  Story  v.  Johnson,  1  Y.  &  C.   Ex.  538; 

counted  for  by  the  difference  in  judgment  be-  see  Jewett  v.  Scott,  19  Texas,  567 ;   Geer  v. 

tween  men  of  discretion  in  valuing  the  prop-  Winds,  4  Desaus,  85 ;  Hay  v.  Estell,  4  C.  E. 

erty.     Hay  v.  Estell,  4  C.  E.  Green,  133.  To  Green,  133.     It  was  held  m  Riggs  v.  Dickia- 
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It  is  to  be  observed,  that,  in  making  a  partition  in  Chancery,  every 
part  of  the  estate  need  not  be  divided,  but  that  it  will  be  sufficient  if 
each  part}'  have  his  proper  share  of  the  whole.*  Thus,  where  two- 
thirds  of  an  estate  belonged  to  the  plaintiff,  and  one-third  to  the  de- 
fendant, and  the  estate  consisted,  amongst  other  tilings,  of  a  mansion- 
house  and  of  farms  and  lands  about  it,  and  the  defendant  insisted  that 
he  was  entitled  to  have  one-third  of  each  allotted  to  him,  Lord  Mans- 
field said,  that  although  in  making  the  partition  care  must  be  taken 
that  the  defendant  should  have  a  third  part  in  value  of  the  estate, 
there  was  no  color  of  reason  that  any  part  of  the  estate  should  be  les- 
sened in  value  in  order  that  the  defendant  should  have  his  third  of  it : 
which,  if  he  should  have  one-third  of  the  house  and  of  the  park,  would 
ver}'  much  lessen  the  value  of  both.^  So,  if  there  be  three  houses  of 
different  values  to  be  divided  amongst  three,  it  will  not  be  right  to 
divide  each  house :  for  that  would  be  to  spoil  every  house ;  but 
some  recompense  should  be  made,  either  by  a  sum  of  money 
or  *rent,  for  owelty  of  partition,  to  those  who  have  the  houses  *1157 
of  less  value. ^  The  commissioners,  however,  have  no  jDower  to 
award  sums  to  be  paid  by  way  of  owelty,  unless  authorized  by  the 
decree.^ 

It  has,  however,  sometimes  happened,  that  the  estate  to  be  divided 
consists  of  one  entire  thing,  such  as  a  house, ^  or  a  cold  bath  :  *  in  such 


son,  2  Scam.  438,  that  inequalit}'  of  value,  as 
well  as  ineqiiality  of  quantity,  is  good  cause 
for  setting  a-ide  a  report  of  commissioners  of 
partition;  and  such  inequality  may  be  shown 
by  affidavit.  The  regularity  of  proceeding 
in  partition  cannot  be  inquired  into  collateral- 
ly.    Wilson  !•-  Bull,  10  Ohio,  250. 

*  Earl  of  Clarendon  v.  Hornby,  1  P.  "Wms. 
446;  Sugd.  Pow.  918;  and  see  Peers  t\  Need- 
ham,  19  Heav.  316;  see  Larkin  v.  Mann.  2 
Paige.  23;  Smith  v.  Barber,  7  Ohio,  118; 
Brookfield  v.  Williams,  1  Green  Ch.  341; 
[Haulenbeck  v.  Croukright,  11  C.  E.  Green, 
159J.  In  .Massachusetts,  in  proceedings  for 
partition,  if  there  are  several  petitioners, 
they  may  at  their  election  have  their  shares 
set  off  together  or  in  severalty.  Genl.  Sts. 
c.  136,  §  2.5.  But  the  commissioners  are  to 
set  off  only  the  share  or  shares  of  the  peti- 
tioner or  petitioners,  which  shall  be  ex- 
pressed in  the  warrant.  Genl.  Sts.  c.  136,  §  21; 
see  Shull  v.  Kennon,  12  Ind.  34.  The  com- 
missioners may  give  to  the  share  of  one 
tenant  a  right  of  way  over  land  assigned  to 
the  other  tenants.  Cheswell  t'.  Chapman,  38 
N.  H.  14,  17;  see  Hoffman  v.  Savage,  15 
Mass.  130;  Davenport  r.  Lamson,  21  Pick.  72; 
Chandler  r.  Goodrich,  23  Maine,  78;  White 
V.  Story,  2  Hill,  549. 

6  Earl  of  Clarendon  v.  Hornby,  1  P.  Wms. 
446. 

1  Earl  of  Clarendon  v.  Ilornbv,  1  P.  Wms. 
446;  Peers  v.  Needham,  19  Heav.  316.  To 
make  the  value  of  the  several  shares  equal, 
one  party  may  be  required,  under  certain  cir- 
cumstances, to  pay  money  on  bis  share  to 

11 


those  who  receive  a  share  of  less  value. 
Brookfield  v.  Williams,  1  Green  Ch.  341;  see 
Graydon  v.  Graydon,  1  McMullan,  63:  Wil- 
liamson V.  Swindle,  1  McMullan,  07;  [Robert- 
son V.  Robertson,  2  Swan,  197]. 

A  decree  in  proceedings  for  the  partition 
of  the  real  estate  of  a  person  deceased, 
awarding  the  property  to  one  of  the  heirs  at 
the  appraisement,  is  conclusive  of  the  title, 
as  against  all  parties  claiming  under  the  de- 
ceased or  his  heirs,  and  cannot  be  collaterally 
impeached.  Such  decree  divests  the  title 
of  the  other  heirs,  and  all  claiming  under 
them.  Merklein  v.  Trapnell,  34  Penn.  St. 
42. 

2  Mole  V.  Mansfield,  15  Sim.  41;  Seton, 
579.     For  form  of  decree,  see  ib.  580,  No.  3. 

3  Turner  v.  Morgan,  8  Ves.  143,  145. 
The  end  of  that  case  was,  that  the  commis- 
sion having  been  executed,  an  exception  was 
taken  by  the  defendant,  on  the  ground  that 
the  commissioners  had  allotted  to  the  plain- 
tiff the  whole  stack  of  chimneys,  all  the 
fireplaces,  the  onlv  staircase  in  the  house, 
and  all  the  conveniences  in  the  yard;  and  the 
exception  was  overruled  by  Lord  Eldon,  who 
said  he  did  not  know  how  to  make  a  better 
partition  for  the  parties  ;  that  he  granted  the 
commission  with  great  reluctance,  but  was 
bound  by  authority;  and  that  it  must  be  a 
strong  case  to  induce  the  Court  to  interfere, 
as  the  parties  ought  to  agree  to  buy  and  sell. 
See  11  Ves.  157,  n. 

^  Warner  v.  Baynes,  Amb.  589.  [Or  a 
mineral  spring.  Ferriss  v.  Lewis,  2  Tenn.  Ch. 
292.] 
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cases,  the  partition  must  nevertheless  be  made,  and  the  difficult}'  of 
doing  it  will  be  no  reason  for  not  effecting  it.  So,  the  rent  payable  in 
respect  of  water  pipes,  by  a  public  company  for  supplying  water,  laid 
through  the  land,  has  been  divided,  by  apportioning  it  between  the 
parties,  according  to  their  respective  quantities  of  the  land  through 
which  the  pipes  ran.^  In  like  manner,  a  mill  may  be  divided,  by  giving 
to  the  parties  every  alternate  toll  dish :  as  was  done  at  Common  Law, 
in  the  case  of  a  writ  de  partitione  facienda.^  In  the  case  of  advowsons, 
the  partition  is  effected  by  directing  alternate  presentation :  which,  as 
we  have  seen,  is  done  by  the  decree,  without  issuing  a  commission.'' 

So,  also,  there  may  be  a  partition  of  a  manor. ^ 
*1158  *  The  commissioners  having  apportioned  and  divided  the  prop- 
erty, should  proceed  to  set  apart  and  allot  the  shares  to  thp 
parties.  This  they  should  do,  when  it  can  be  accomplished,  by  lot :  lor 
which  purpose  they  should  call  in  some  indifferent  person,  and  require 
that  person  to  draw  lots  for  the  shares  of  each  party.-'  It  is  to  be 
observed,  however,  that  the  course  of  making  the  choice  of  shares,  by 
lot,  should  not  be  resorted  to  where  it  cannot  be  done  with  fairness,  and 
with  due  regard  to  the  situation  of  the  parties,  and  of  the  shares  ;  but 
only  when  there  are  no  circumstances  to  induce  the  commissioners  to 
allot  the  shares  otherwise.^  In  such  cases,  it  is  the  duty  of  the  com- 
missioners to  assign  the  shares  to  those  parties  to  whom  they  would  be 
of  most  value  (independentl}'^  of  their  value  in  the  market) ,  with  refer- 

fi  Ibid.  tion   to    their   respective    interests    therein. 

6  Earl  of  Clarendon  v.  Hornby,  uhi  sup.  G->nl.  Sts.  c.  136,  §  26 ;  see  Co.  Litt.   164  b. ; 

7  Seton,  585-588;  Bodicoate  v.  Steers,  1  Bishop  of  Salisbury  u.  Phillips,  Carthew,  505; 
Dick.  69;  Johnstone  v.  Baber,  22  Beav.  562;  Morrill  v.  Morrill,  5  N.  H.  1.34;  Thayer  v. 
6  De  G.,  M.  &  G.  439 ;  2  Jur.  N.  S.  1053;  Thayer,  7  Pick.  209  ;  Lister  v.  Lister,  3  Y.  &  C. 
ante,  p.  1150.  540;  Brookfield  v.  Williams,  1  Green  Ch.  341; 

8  Hanbury  v.  Hussey,  14  Beav.  152;  Larkin  t;.  Mann,  2  Paige,  27.  A  partition  of 
Seton,  585 ;  Cattley  v.  Arnold,  4  K.  &  J.  595  ;  a  mill-privilege  was  sustained  where  it  was 
see  1  Story  Eq.  .Jur.  §  656.  Where  a  mill,  made,  by  assigning  to  each  of  the  owners  so 
mill-dam,  and  mill-stream  constitute  one  en-  much  water  as  would  run  through  a  gate  of 
tire  tenement,  held  by  tenants  in  common,  a  certain  dimensions,  such  division  not  being 
petition  for  partition  of  ihe  dam  and  water  shown  to  be  very  injurious  to  the  estate, 
alone  cannot  be  sustained.  It  is  question-  Morrill?;.  Morrill,  5  N.  H.  134;  see  Smith  v. 
able  whether  a  mill-dam  and  mill-stream  are  Smith,  1  HofE.  Ch.  506;  ante,  p.  1150,  note, 
property  of  such  a  nature  as  to  be  capable  of  la  New  Jersey,  commissioners  of  parti- 
partition  by  metes  and  bounds.  Miller  v.  tion,  where  directed  to  sell,  have  power  to 
Miller,  13  Pick.  237 ;  see  Brown  v.  Turner,  1  sell  one  part,  with  an  easement  in  another 
Aik.  350.  In  Massachusetts,  when  the  prem-  part  annexed  to  it,  and  to  sell  the  servient 
ises,  of  which  partition  is  demanded  by  the  parcel  subject  to  such  servitude.  Rosenkrans 
petition,  consists  of  a  mill  or  other  tenement,  v.  Snover,  4  C.  E.  Green,  420. 

which  cannot  be  divided  without  damage  to  [A  sale,  instead  of  a  partition,  was  held 
the  owners,  or  when  any  specific  part  of  the  proper,  in  the  case  of  two  tracts  of  land  con- 
estate  is  of  greater  value  than  either  party's  taining  the  big  trees  of  Calaveras,  in  Califor- 
share,  and  cannot  be  divided  without  damage  nia.  Bridges  v.  Sperry,  95  U.  S.  401.  Laws 
to  the  owners,  the  whole  estate,  or  the  part  authorizing  sale  for  division  are  not  uncon- 
thereof  so  incapable  of  division,  may  be  set  stitutional.  Metcalf  v.  Hoopingardner,  45 
off  to  an}'  one  of  the  parties  who  will  accept  Iowa,  510.1 

it,    he   paying  to  any  one   or  more   of   the  i  Lord  Redesdalc's  opinion,  in  Curzon  ». 

others,  such  sums  of  money  as  the  commis-  Lyster,  Seton,  1st  ed.  197. 
sioners  may  award,  to   make   partition  just  2  Canning  v.  Canning,  2   Drew.  434;  18 

and  equal;  or  the  commissioners  may  in  such  Jur.  640.    The  Court  will  not  give  any  special 

case  assign  the  exclusive  occupancy  and  en-  direction  as  to  the  allotment,  on  the  applica- 

joyment  of  the  whole,  or  any  part,   as  the  tion  of  a  stranger.     Wright  v.  Vernon,  1  Dr. 

case  may  be,  to  each  of  the  parties,  alter-  &  S.  231. 
nately,  for  certaij  specified  times,  in  propor- 
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ence  to  their  respective  situations  in  relation  to  the  value  of  the  prop- 
erty before  the  partition  took  place.  Thus,  where  commissioners  were 
directed  to  di\ade  lands  equally  between  A.,  B.,  and  C,  and  they 
accordingly  divided  the  lands  into  portions  of  equal  value  in  the 
market,  but  assigned  to  A.  an  inn  of  which  C.  had  been  for  many  years 
the  occupier,  on  which  he  had  expended  money  in  improvements,  and 
adjoining  to  which  he  had  purchased  property  for  the  purpose  of  his 
occupation,  it  was  held  by  the  L.  C.  B.,  Lord  Abinger,  that  the  adjudi- 
cation of  the  commissioners  was  wrong,  and  a  fresh  commission  was 
directed  to  new  commissioners.^ 

The  commissioners,  having  divided  and  allotted  the  estate,  should 
prepare  their  certificate :  which  must  detail  their  proceedings,  and 
appoint  the  shares  of  each  party,  according  to  their  allotments,  to  be 
enjoyed  by  them  in  severalty :  distinguishing  each  part,  if  so  du'ected 
by  the  commission,  by  metes  and  bounds.  There  is  no  prescribed 
form  of  a  certificate :  it  is  in  the  nature  of  *  a  report ;  and,  as  *1159 
a  rule,  it  should  follow,  as  nearly  as  may  be,  the  language  of  the 
commission ;  and  the  particulars,  description,  and  quantities  of  the 
several  parts  of  the  estate  may  be  described  in  a  schedule.^  The  certi- 
ficate should  be  signed  and  sealed  by  the  commissioners ;  and  each 
schedule  and  plan,  annexed  thereto,  should  be  signed  by  them ;  but 
theii-  signatures  need  not  be  attested.^  The  commissioners  should  also 
indorse  on  the  commission  then-  return  thereto,  and  sign  the  same  : 
adding  the  word  "commissioners"  after  their  names. ^  The  commis- 
sioners are  not  limited  as  to  time  in  .returning  the  wi'it :  they  should, 
however,  execute  it  without  delay. ^ 

If  the  commissioners  cannot  agi'ee  upon  a  division  or  allotment,  they 
must  make  separate  certificates  :  *  though  the  consequence  thereof  will 
be,  if  the  commissioners  are  equally  divided,  that  both  returns  will  be 
quashed.® 

8  Story  V.  Johnson,  1  Y.  &  C.  Ex.  538,  for  them.     Borah  v.  Archer,  supra;  Hiteh- 

54f).     [Improvements  erected  by  one  tenant  cock  v.   Skinner,  1  Hoff.  Ch.  21 ;  Sneed  v. 

in  common  should,  if  possible,  be  included  in  Atherton,  6  Dana,  276.     And  the  party  re- 

his  share.     lieeves  v.  Reeves,  11  Heisk.  609.  ceiving  the    improvements   should   pay   for 

Hut  see  Yancy  v.  Batte,  48  Tex.  46;  Acklinv.  them.      Respass    v.   Breckenridge,    2  A.   K. 

Paschall,  48  Tex.  147.     And  land  wasted  by  Marsh.  581.     But  the  improver  who  has  been 

one  tenant  bv  cutting  the  timber  should  be  in  possession  should  pay  rentfor  the  premises, 

assigned  to  him,  or  the  purchaser  of  his  in-  McClanahan  v.  Henderson,  2  A.  K.  Marsh, 

turest  at  execution  sale.    Polhemus  i'.  Emson,  388  ;  Respass  v.  Breckenridge,  siipra ;  Dough- 

3  Stew.    Eq.    405-]     Where   a   person  takes  aday  ?;.  Crowell,  5  Stockt.  (N.  J.)  201. 
possession  of,  and  makes  improvement  upon,  i  Braithwaite's  Pr.  236,  n.     For  a  form  of 

land,  supposing  himself  exclusively  entitled,  certilicate,  see  Vol.  III. 
but  afterwards  discovers  title  in  another  to  a  '•^  Braithwaite's  Pr.  238. 

portion  of  the  land,  he  will,  upon  jiartition,  8  JUd,     For  form  of  indorsement,  see  Vol. 

be  entitled  to  have  the  improved  portion  set  III. 

off  to  himself.     St.  Felix  r.  Rankin,  3  Edw.  •♦Braithwaite's   Pr.    238.      For  form    of 

Ch.  323;  see  Brookfield  v.  Williams,  1  Green  order  «««  to  compel  return,  see  Seton,  583, 

Ch.    341;    Borah  v.    Archer,    7    Dana,   176;  No.  14. 
Louvalle  v.  Menard,  1  Gihnan,  39.  6  Lord  Redesdale's  opinion,  in  Curzon  ». 

Where  the  part  on  which  improvements  Lyster,  Scton,  1st  ed.  197. 
have  been  made  by  one  of  the  tenants   in  6  Watson  v.    Duke  of   Northumberland, 

common,  cannot  be  set  off  to  him  with  the  11  Yes.  153,  162. 
improvements,  he  should  have  an  allowance 
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The  certificate  having  been  signed  and  sealed  by  the  commissioners, 
must,  together  with  any  plans  therein  referred  to,  and  the  depositions 
of  the  witnesses,  be  annexed  to  the  commission : ''  which  must  then  be 
closed  up  and  sealed  by  the  acting  commissioners.  It  seems  that  if,  by 
mistake,  an}^  document  referred  to  by  the  commissioners  in  their  cer- 
tificate has  been  omitted  to  be  annexed  thereto,  the  Court  will,  upon 
motion,  direct  it  to  be  added. ^  If  there  are  two  certificates,  they  must 
both  be  annexed  to  the  commission. 

The  commission,  and  certificate,  and  other  documents  annexed, 
sealed  up  as  above  mentioned,  are  then  transmitted  by  the  commission- 
ers to  the  Record  and  Writ  Clerks'  office,  and  there  filed;  and  any 
part}'  may  obtain  an  office  copy.^ 

The  commission  having  been  returned  and  filed,  an  order  to  confinn 
the  certificate  nisi  may  be  obtained,  on  motion  of  course.  This  is 
generall}^  done  by  the  party  suing  it  out ;  but  if  he  neglects  to  do  it, 
the  other  side  may  obtain  the  order. ^° 

If  any  ground  exists  for  objecting  to  the  certificate,  such  as  u-regu- 
larity  in  its  execution,  or  misconduct  or  partiality  on  the  part  of  the 
commissioners,  a  special  motion  must  be  made  on  notice,  and  sup- 
ported by  affidavits,  to  quash  or  suppress  the  certificate."  For- 
*1160  merly,  exceptions  could  be  taken  to  the  certificate,  but  *  now  it 
is  conceived  that,  where  the  certificate  is  objected  to,  but  it  is 
not  desired  to  suppress  it,  a  motion  should  be  made  to  vary  it.^ 

So,  if  there  be  a  double  return,  and  if  one  party  alone  applies  to 
quash  one  of  the  certificates  only,  the  Court  will,  if  it  sees  proper, 
order  that  certificate  to  be  quashed.  This  appears  to  have  been  done 
in  Randle  v.  Adams,^  where  two  certificates  were  made,  and,  upon  the 
application  of  the  plaintiff,  one  of  those  certificates  was  suppressed  and 
the  other  established  :  the  former  being  considered,  though  nominally  a 
return,  as  no  return  in  fact ;  and  therefore  to  be  suppressed,  as  if  never 
annexed  to  the  commission.  It  does  not  appear,  from  the  statement  of 
the  above  case  in  Watson  v.  The  Duke  of  Northumberland,  what  the 
nature  of  the  retm-n  suppressed  was ;  but,  in  all  probability,  it  was 

7  In  the  following  order:  1.  The  commis-  the  mistake  must  be  a  serious  one,  and  clear- 
sion;  2.  The  certificate;  3.  The  plans;  and,  ly  proved.  Matter  of  Thompson,  2  Green 
4.  The  depositions.     Braithwaite's  Fr.  238.   '  Ch.  637;  Bentley  f.  Long  Dock  Co..  1  Mc- 

8  See  Manners  v.  Charlesworth,  1  M.  &  Carter,  480;  see  Cummins  v.  Nutt,  Wright, 
K.  330,  334;  Coop.  t.  Brough.  52,  50.  713.     For  form  of  order  to  quash,  see  Seton, 

9  Braithwaite's  Pr.  238.  583,  No.  17  ;  and  for  form  of  notice  of  motion, 

10  For  form  of  order,  see  Seton,  583 ;  and       see  Vol.  III. 

for  form  of  motion  paper,  see  Vol.  III.  1  Bentley  v.  Long  Dock  Co.,  1  McCarter, 

11  Peers  v.  Needham,  19  Beav.  316  ;  Wat-  480.  Exceptions  will  not  lie  to  the  return  of 
son  V.  Duke  of  Northumberland,  11  Ves.  commissioners  in  a  suit  for  partition.  The 
155 ;  Jones  v.  Tottv,  1  Sim.  136 ;  Manners  v.  correct  practice  in  such  case  is  by  motion  to 
Charlesworth,  1  M.  &  K.  330;  Coop.  t.  suppress  the  return.  Hay  r.  Estell,  4  C.  E. 
Brough.  52;  Hay  v.  Estell,  4  C.  E.  Green  Green,  133;  Bentley  r.  Long  Dock  Co.,  1  Mc- 
(N.  J.),  133.  The  report  of  commissioners  Carter,  480.  In  this  latter  case  it  was  held 
to  make  partition  can  be  impeached  only  for  that  in  strictness  exceptions  in  Chancery  are 
fraud,  partiality,  or  gross  error  of  judgment.  limited  to  Answers  and  to  Reports  of 
Jewett    V.   Scott,  19    Texas,    567;    Geer    v.  Masters. 

Winds,  4  Desaus.    85.     To  justify  setting  2  (jited  in  Watson  v.  Duke  of  Northum- 

aaide  a  partition  on  the  ground  of  mistake,       berland,  vhi  sup. 
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a  certificate  by  one  of  the  commissioners  only,  in  opposition  to  the  cer- 
tificate of  his  colleagues :  in  which  case,  the  return  being  of  one  only 
would  be  a  nullity,  not  fewer  than  two  being  authorized  to  act.  If  the 
return  had  been  by  two  commissioners  against  the  return  of  two  others, 
both  the  returns  would,  for  the  reasons  before  stated,  have  been  nulli- 
ties, and  must  have  been  quashed,  as  was  the  case  in  Watson  v.  The 
Duke  of  Northumberland^^  and  in  Corbet  v.  Davenant  ;^  in  which  latter 
case,  the  Com-t  of  itself  refused  to  proceed,  and  ordered  the  return  to  be 
quashed. 

If  the  return  to  a  coromission  is  quashed,  the  Court  will  order  a  new 
commission  to  issue ;  and,  in  Watson  v.  The  Diihe  of  Northumberland^^ 
where  there  were  two  returns,  each  by  two  commissioners,  it  ordered 
the  new  commission  to  be  du-ected  to  five  commissioners. 

If  the  certificate  of  the  commissioners  is  not  objected  to,  the  order  for 
confirming  it  should  be  made  absolute,  on  a  motion  of  course,  sup- 
ported by  an  aflSdavit  of  service  of  the  order  nisi,  and  the  Registrar's 
certificate  of  no  cause  shown.® 

When  the  decree  directs  the  partition  to  be  made  in  Chambers, 
*  or  where,  though  a  commission  is  directed  to  issue,  the  parties  *1161 
have  Ubert}'  to  carry  in  a  scheme  for  the  partition  in  Chambers 
before  the  commission  is  issued,  and  desire  to  avail  themselves  thereof,^ 
a  copy  of  the  decree  is  left  at  Chambers,  and  a  summons  to  proceed 
thereon  is  taken  out  and  served  on  the  opposite  parties,  in  the  usual 
way.^  Upon  the  return  of  the  summons,  directions  wiU  be  given  as  to 
the  further  prosecution  of  the  matter.  E\ddence,  consisting  usually  of 
valuations  and  affidavits  by  surveyors,  must  then  be  adduced  to  show 
the  best  mode  of  effecting  the  partition ;  and  the  scheme  of  the  par- 
tition wUl  be  approved,  without  the  expense  of  a  commission.^  AVhen 
the  proceedings  are  completed,  the  Chief  Clerk  certifies  the  result  as  in 
other  cases.* 

By  a  partition  in  Equitj^  the  equitable  right  only  is  vested ;  ^  and, 
therefore,  whether  the  partition  is  made  at  once  by  the  decree,  or  is 
directed  to  be  made  in  Chambers,  or  under  a  commission,  the  decree 
usually  contains  a  direction  that  the  parties  shall  execute  mutual  con- 
veyances to  each  other  of  the  allotted  shares,  according  to  their  respect- 

8  11  Ves.  155,  162,  163.  *  See  post,  Chap.  XXIX. ;  and  see  Hnw- 

*  2  Bro.  C.  C.  251.  ard  v.  Barnwell,  ubi  sup.     For  form  of  certif- 

6  11  Ves.  163.    In  Canning  v.  Canning,  2  icate.  see  Vol.  III. 
Drew.  434;  18  Jur.  640,  the  new  commission  5  Whaley  v.  Dawson,  2  Sch.  &  Lef.  372  ; 

was    directed    to  three  commissioners;   see  Miller  v.   VVannington,  1  J.  &  W.  484,  4!t3. 

Seton.  583.  Under  the  statutes  of    New  York,  a  decree 

8  For  form  of  order,  see  Seton,  583;  and  declaring  that  the    "partition  shall  rem.iin 

for  forms  of  affidavit  and  motion  paper,  see  firm  and  effectual  for  ever,"  was  held  sulii- 

Vol.  HI.  cient  to  vest  the  title  to  the  allott(Ml  parcels  in 

1  See  Howard  v.  Barnwell,  1  N.  R.  172,  the  persons  to  whom  they  are  severally  as- 
L.  ,].J.  signed,  without  the  execution  of  any  releases 

2  See/Jos/,  Chap.  XXIX.,  Proceedings  in  or  conveyances.  Younge  v.  Cooper,  3  John. 
Chnmhers.  Ch.  295. 

8  1st  Kep  Eng.  &  Irish  Com.  Ap.  68. 
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ive  interests  therein.®  The  conveyances  should  alwa3-s  be  directed  to 
be  settled  by  the  Judge  where  infants  or  married  women  are  interested ; 
but  if  all  the  parties  are  sui  juris^  the  conveyances  are  only  directed  to 
be  settled  by  the  Judge  in  case  the  parties  differ  about  the  same.'' 
When  the  conveyance  has  to  be  settled  by  the  Judge,  the  procedure  at 
Chambers  is  the  same  as  in  ordinary  cases  of  settUng  deeds  at  Cham- 
bers.* 

"Wliere  any  decree  has  beea  made  by  the  Court  for  a  partition  of  any 
lands,  the  Court  may  declare  that  any  of  the  parties  to  the  suit  wherein 
the  decree  is  made  are  trustees  of  such  lauds,  or  any  part  thereof,  witliin 
the  meaning  of  the  Trustee  Act,  1850  ;  or  that  the  interests  of  unborn 
persons  who  might  claim  under  any  party  to  the  suit,  or  by  other  ways 
mentioned  in  the  Act,  are  the  interests  of  persons  who,  upon  coming 
into  existence,  would  be  trustees  within  the  meaning  of  the  Act ;  and 
thereupon  the  Lord  Chancellor,  intrusted  by  the  Sign  Manual  with  the 
care  of  the  persons  and  estates  of  lunatics,^  ^lay,  as  to  any 
*1162  lunatic  or  person  *  of  unsound  mind,  or  the  Court  of  Chancery 
may  in  other  cases,  make  such  orders  as  to  the  estates,  rights, 
and  interests  of  such  persons,  born  or  unborn,  as  he  or  the  Coui't  might, 
under  the  provisions  of  the  Act,  make  concerning  the  estates,  rights, 
and  interests  of  trustees  born  or  unborn.^  Orders  have  been  made, 
under  these  provisions,  with  respect  to  the  interests  of  infants,  and 
lunatics,  in  lands  directed  to  be  partitioned  ;  ^  and  where  the  shares  of 
the  parties  were  very  minute  and  complicated,  the  Coiu-t,  to  save  ex- 
pense, instead  of  directing  a  conveyance  of  the  several  shares,  declared 
each  of  the  parties  to  be  trustees  as  to  the  shares  allotted  to  the  others 
of  them,  and  then  vested  the  whole  trust  estate  in  a  single  new  trustee,* 
with  dnections  to  convey  to  the  several  parties  their  allotted  shares.* 

One  party  cannot  refuse  to  execute  the  conveyance  to  another  on  the 
gi-ound  that  the  remaining  party  has  not  executed  the  conveyance  to 
him.^ 

A  decree  for  a  partition  generally  contains  a  direction,  that,  after  the 
partition  has  been  had,  such  of  the  title  deeds  in  the  possession  of  the 
parties  as  relate  solely  to  any  distinct  part  of  the  premises  which  shall 
be  allotted  to  either  of  the  parties  alone,  shall  be  delivered  to  or  retained 

6  It  is  competent  for  the  Court  to  direct  2  Bowra  v.  Wright,  4  De  G.  &  S.  265 ;  15 
the  manner  of  the  partition,  and  to  decree  Jur.  981 ;  Re  Bloomar,  2  De  G.  &  J.  88 ;  S. 
the  making  of  conveyances,  without  the  C.  nom.  Singleton  v.  Hoplvins,  4  Jur.  N.  S. 
nvjcessity  of  a  report  and  decree  of  confirma-  546  ;  Re  Molineux,  10  W.  R.  512,  L.  JJ. ;  and 
tion.     Grassmeyer  v.  Beeson,  18  Texas,  753.  post,    Chap.    XLV.,     Statutory    Jurisdiction 

7  See  forms  of  orders,  Seton,  571,  572.  (.Trustee  Acts);  Seton,  577.     If  the  share  of 

8  Post,  Chap.  XXIX.,  Proceedings  in  infants  is  legally  vested  in  a  trustee  for 
Chambers.  For  forms  of  conveyance,  see  2  them,  he  can  convey  without  them.  Cole  v. 
Prideaux's    Conv.    443-450;    5"  Davidson's  Sewell,  17  Sim.  40. 

Conv.  520.  3  Under  13  &  14  Vic.  c.  60,  §  32. 

9  13  &  14  Vic.  c.  60,  §  4.    This  includes  ^  Shepherd  v.  Churchill,  25  Beav.  21. 

the  Lords  Justices:  see  15  &  16  Vic.  c.  87,  §  6  Orger  v.  Sparke,  9  W.  R.  180,  V.  C.  W.; 

15.  as  to  the  mode  of  enforcing  the  execution  of 

1  13  &  14  Vic.  c.  30,  §  30;  and  see  post,  the  conveyance,  see  ante,  p.  1061,  and  post. 

Chap.  XLV.,    Statutory  Junsdiction  (Trus-  Cha.p.  XXIX.,  Proceedings  in  Chambeis. 
tee  Acts). 
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by  him,  and  that  the  rest  shall  be  deposited  in  Court  for  the  mutual 
benefit  of  the  parties,  subject  to  further  order ;  or  shall  be  retained  by 
the  part}'  ha\nng  the  custody  thereof,  he  undertaking  to  abide  b}-  any 
order  which  the  Court  may  make  as  to  the  same,  with  liberty  for  any 
part}-  to  apply  to  the  Court  for  directions  concerning  the  same.®  In 
general,  the  party  entitled  to  the  estate  of  greatest  value  is  entitled  to 
the  custod}'  of  the  deeds  ;  and  he  may  be  required  to  enter  into  a  cov- 
enant to  produce  them,  and  allow  copies  of  them  to  be  taken.''  When 
the  parties  are  equally  interested,  the  plaintiff  will  have  the  custody  of 
the  deeds. ^ 

With  respect  to  the  costs  of  a  partition,  the  general  rule  of  the  Court 
is  now  understood  to  be  that  which  was  pronounced  by  the  Court,  in 
giving  judgment  in  the  case  of  Agar  v.  Fairfax:^  that  as  the 
party  came  into  Equit}-,  instead  of  going  to  Law,  for  his  *own  *1163 
convenience,  the  rule  of  law  should  be  adopted,  and  therefore, 
no  costs  should  be  given  until  the  commission ;  and  that  the  costs  of 
issuing,  executing,  and  confirming  the  partition,  should  be  borne  by  the 
parties,  in  proportion  to  the  value  of  their  respective  interests  ;  but  not 
the  costs  of  any  subsequent  proceedings.^  The  costs  of  an  infant,'^  or 
of  a  married  woman,^  or  lunatic,^  will  be  declared  to  be  a  charge  upon 
his  or  her  share,  including  costs  before  decree  ;  ^  and  the  order  as  to  a 
lunatic's  costs  may  be  made  by  a  Vice-Chancellor.® 

Where  one  of  the  parties  had  made  a  lease  of  his  undivided  share, 
the  costs  of  the  lessee,  who  was  a  necessary  part}-  to  the  suit  for  the 
partition,  were  thrown  exclusively  upon  the  lessor,  on  the  ground  that, 
as  such  lessee  was  entitled  to  his  costs,  his  landlord,  who  had  been  the 
means  of  bringing  him  into  Court,  was  the  proper  person  to  indemnify 
him.'' 

6  Jones  V.  Robinson,  3  De  G.,  M.  &  G.  son  v.  Fairfax,  ih.  40,  n.  (n)\  [Rickards  v. 
910,  912;   Seton,  58^.  Kickanis,  15  W.  R.  380;  Wilkinson  v.  Castle, 

7  Seton,  577;  see  the  general  form  of  an  16  W.  R.  501 :]  and  see  Thackeray  v.  Parker, 
order  as  to  the  title  deeds,  settled  bv  Lord  1  N.  R.  567,  V.  C.  W.;  Davis  v.  Turvey,  9 
Hardwicke,  Hand.  152;  3  De  G.,  M".  &  G.  Jur.  N.  S.  954;  11  W.  R.  679,  M.  R.;  32 
910,  n. ;  and  see  Jones  v.  Robinson,  uhi  sap. ;  Beav.  554;  Griffies  v.  GrifRes,  11  W.  R.  943, 
Elton  V.  Elton,  27  Beav.  632;  6  Jur.  N.  V.  C.  K.  Where  the  costs  previous  to  decree 
S.  136;  and  forms  of  decrees  in  Seton,  581,  have  been  thus  raised,  the  costs  subsecjucnt 
692.  to  the  decree  will  be  ordered  to  come  out  of 

«  Elton  V.  Elton,  uhi  sup.  the    aggregate     amount    of    the     ])urchase- 

9  17  Ves.  533,  558.  money.      Coventry   v.  Coventry,   34    Beav. 

1  See  Beames  on  Costs,  31 ;  sec  also  Cal-      572. 

madv  V.  Calmadv,  2  Ves.  J.  568;  Baring  v.  ^  Fleming  v.  Armstrong,  5  N.  R.  181,  M. 

Nash,  1  V.  &  B.'  .554;  Morris  «;.  Timmins,  1  R. ;    34   Beav.   109.     In  this   case,  the   costs 

Beav.    411,  418;    M'Bride  v.  Malcomson,    2  were  directed  to  be  raised  by  a  sale  of  the 

Dr.  &  Wall.  700;  Seton,  581,  582;  Morgan  &  estate,  although   there  was  tlie  usual  clause 

Davev,  172;  see  Phelps  v.  Green,  3  John.  Ch.  against  anticipation. 

305:  Tibbits  v.  Tibbits,  7  Paige,  204;  Matter  ^  Sini^leton  v.  Hopkins,  1  Jur.  N.  S.  1199; 

of  Hemiup,  3  Paige,   305;  Coles  v.  Coles,  2  4  W.  R.  107,  V.  C  -S. 

Beasley,  365.     As'  to  the  different  items  of  ^  Shepherd  v.  Churchill,  and  Cox  v.  Cox, 

cost,  see  Coles  v.  Coles,  supra.  ttbi  su/k 

2  Shepherd  v.  Churchill,  25  Beav.  21 ;  Cox  «  Singleton  v.  Hopkins,  ubi  sup. 

V.  Cox,  3  K.  &  J.  554.    In  recent  cases,  where  ''  Cornish  v.  Gest,  2  Cox,  27  ;  Beames  on 

it  appeared  to  be  for  the  benefit  of  the  infant,  Costs,  32;  but  see  Herbert  v.  Hedges,  10  Ir. 

the  Court  has  directed  the  costs  to  be  rai^'ed  Eq.  479,  cited  Morgan  &  Davey,  174 ;    Wil- 

f)V  a  sale  of  the  estate,  without  a  partition.  liams  v.  Williams,  10  W.  R.  609,  V.  C.  K. 
Hubbard  v.  Hubbard.  2  H.  &  M.  38;  Donald- 
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It  has  been  decided,  that  commissioners  of  partition  have  no  lien  on 
the  commission  for  their  charges.* 


Section  II.  —  Proceedings  under  Decrees  to  settle  Boundaries. 

In  a  suit  to  ascertain  boundaries,  the  decree  generally  directs  a  com- 
mission to  issue  for  that  purpose."  It  may,  however,  direct 
*  1 1 G4  *  the  question  to  be  tried  before  the  Court  itself  with  or  without 
a  jur}^,  or  before  a  Court  of  Common  Law.-^ 

A  commission  to  settle  boundaries  partakes  very  much  of  the  same 
nature  as  a  commission  of  partition :  it  is  nearly  in  the  same  form,  and 
is  sued  out,  executed,  and  returned,  and  the  certificate  of  the  commis- 
sioners is  objected  to,  confirmed,  or  quashed,  in  the  same  manner.^ 
There  is,  however,  frequently  this  difference  between  commissions  to 
ascertain  boundaries  and  commissions  of  partition,  namely,  that,  in  the 
case  of  a  partition,  the  thing  to  be  divided  is  clearly  ascertained  and 
described ;  whereas,  in  the  case  of  a  commission  of  boundaries,  it  is 
often  impossible  for  the  commissioners  to  ascertain  them  with  sufficient 
certainty  to  set  them  out.  Where,  however,  it  is  through  the  default 
of  a  tenant  or  copyholder  that  boundaries  are  confused,  the  Court  pro- 
vides for  the  case  of  its  being  impossible  to  ascertain  them,  by  directing 
so  much  of  the  defendant's  own  land  to  be  set  out,  as  shall  be  equal  to 
the  quantity  originally  granted  or  leased.^  In  such  case,  the  commis- 
sioners must  proceed  accordingly. 

It  is  to  be  observed  that,  in  a  bill  by  a  prebendary  against  several  of 
his  lessees  for  a  commission  to  ascertain  the  boundaries  of  his  pre- 
bendal  lands,  which  had  become  intermixed  with  their  own  lands.  Lord 
Eldon  held  that  the  plaintiff"  had  a  right  to  name  as  many  commission- 
ers as  the  defendants.* 

8  Young  V.  Sutton,  2  V.  &  B.  365.  So,  in  New  Jer.'?ey,  the  Court  will  not  enter- 

9  Godft-'ev  V.  Littell,  1  E.  &  M.  59,  63;  tain  a  question  of  boundary  between  adjoin- 
Taml.  221;"2  R.  &  M.  630,  636.  As  to  the  ing  land-owners.  Dickerson  ».  Stoll,  4  Halst. 
jurisdiction,  see  Speer  iJ.  Crawter,  2  Mer.  410,  Ch.  (N.  J.)  294.  [So,  in  Tennessee.  Topp 
417  :  Attorney-General  v.  Stephens,  1  K.  &  J.  v.  Williams,  7  Humph.  569 ;  Johnson  v.  Britt, 
724;  l.Jur.  N.  S.  10.39;6DeG.,  M.  &  G.  Ill;  9  Heisk.  756.  So,  in  West  Virginia.  Hille. 
2  Jur.  N.  S.  51;  Godfrey  v.  Littel,  ubi  sup.;  Proctor,  10  W.  Va.  59.]  All  parties  mter- 
Tulioch  V.  Hartley,  1  Y.  &  C.  C.  C.  114;  ested  must  be  parties.  Rayley  y.  Best,  1  R. 
Hicks  V.  Hastings,^  3  K.  &  .1.  701 ;  Seton.  590,  &  M.  659.  For  forms  of  decrees,  see  Seton, 
591;  2  L.  C.  Eq.  367  et  seq. ;  Storv  Eq.  Jur.  588-590,  591. 

§  610  et  seq.  ;  Strode  v.  Blackburiie,  3  Ves.  1  Godfrey  v.   Littell,  ubi  sup. ;  25   &  26 

(Sumner's   ed.)   227,    note.     Equity   has   no  Vic.  c.  42,  §§  1,  2;  ante,  p.  1071. 
jurisdiction,  in  Virginia,  to  settle  the  title  or  2  gee  Braithwaite's    Pr.  239;  and   cases 

bounds   of  land  between  adverse  claimants,  cited  below. 

unless  the  plaintiff  has  an  equity  against  the  3  gpeer  v.  Crawter,  2Mer.  410,  418;  Wil- 
defendant  claiming  adversely  to  him ;  an  lis  v.  Parkinson,  2  Mer.  507,  510 ;  Attorney- 
equity  against  other  persons  will  not  give  General  v.  Fullerton,  2  V.  &  B.  263,  264; 
jurisdiction.  Stuart  v.  Coulter,  4  Rand.  74.  Lord  Abergavenny  v.  Thomas,  1  West,  649; 
As  to  confusion  of  boundaries,  see  1  Story  Duke  of  Leeds  v.  Earl  of  Strafford,  4  Ves. 
Eq.  Jur.  609  et  seq.,  Ch.  9.  180,  186;  Attorney-General  v.  Penruddocke, 
In  Connecticut,  a  Court  of  Equity  will  Seton,  589;  [Spike  v.  Harding,  7  Ch.  Div. 
not  interfere  for  the  mere  purpose  of  settling  871]. 

a  disputed  boundary  between  adjoining  pro-  ■*  Willis  v.  Parkinson,  1  Swanst.  9. 

prietors.     Wolcote  v.  Robbins,  26  Conn.  236. 
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The  decree,  in  a  suit  to  settle  boundaries,  does  not  order  mutual  con- 
vej'ances,  as  in  the  case  of  a  partition  ;  but  directs  that,  after  the  lands 
have  been  set  out,  the  defendant  is  to  deliver  possession  thereof  to  the 
plaintiff,  and  that  the  plaintiff  and  his  heirs  are  to  hold  and  enjoy  the 
same  against  the  defendant,  or  any  person  or  persons  claiming  under  him.® 

The  further  consideration  of  the  suit  is  generally  reserved  until  after 
the  return  of  the  commission,  or  trial  of  the  question.®  When,  there- 
fore, the  commissioners'  certificate  has  been  confirmed  absolute,  the 
cause  must  be  set  down  for  hearing  on  further  consideration,  in  the 
usual  manner.' 

*  No  certain  rule  appears  to  be  laid  down  with  reference  to  the  *1165 
costs  of  suits  to  settle  boundaries.  Where,  however,  it  does  not 
appear  to  have  been  owing  to  any  default,  either  in  the  plaintiff  or  de- 
fendant, that  the  lands  have  been  mixed  or  confounded,  the  Court  wUl 
direct  the  costs  to  be  borne  by  the  plaintiff  and  defendant  equally : 
though  the  interest  of  one  part}'  is  more  inconsiderable  than  the  interest 
of  the  other. ^  The  decision  of  the  Court  with  respect  to  costs  will  also 
be  influenced  by  the  relation  of  the  parties  ;  and  it  is  to  be  recollected^ 
that  it  has  been  long  settled,  that  a  tenant  is  bound  (among  other  obli- 
gations resulting  from  that  relation)  to  keep  distinct  from  his  own  prop- 
erty- during  the  tenancy,  and  to  leave  clearly  distinct  at  the  end  of  it, 
his  landlord's  property  not  in  any  way  confounded  with  his  own.^  If, 
therefore,  it  should  appear  that  a  tenant  has  either  voluntarily  or  negli- 
geutl}'  permitted  the  boundaries  of  his  own  laud  to  get  confused  with 
that  of  his  landlord,  the  Court  will,  in  all  probability,  compel  him  to 
pay  the  costs  of  his  misconduct  or  negUgence.^ 


Section  III.  —  Proceedings  under  Decrees  to  assign  Dower. 

Formerl}'',  the  Court  would  not  assist  a  widow  in  the  assignment  of 
her  dower,^  out  of  her  husband's  estate,  if  there  was  any  doubt  as  to 

6  Lord  Abergavenny  v.  Thomas,  Seton,  ject  is,  that  Courts  of  Equitj^  will  now  enter- 

591.  No.  1.  tain  a  general  concurrent  jurisdiction  with 

6  See  Godfrey  v.  Littell,  Taml.  234;  Seton,  Courts  of  Law  in  the  assignment  of  dower  in 

588.  all  cases.     1  Story  Eq.  Jur.  §  624,  c.  12;  see 

■^  See  post,  Chap.  XXX.,  Further  Conud-  also  for  a  full  statement  of  the  law  on  this 

eratiim.     As  to  bringing  the  cause  to  a  hear-  subject,  ih.  §§  G25,  632;  Herbert  v.  Wren,  7 

ing,  after  the  trial  of  a"  question  of  fact,  see  Cranch,  376;  Powell  v.  Monson  Manuf.  Co., 

ante,  p.  1146.  3  Mason,  347,  459;  Swaine  v.  Ferine,  5  John. 

1  Norris  u.  Le  Neve,  3  Atk.  82.  Ch.  482;    Greene  v.   Greene,   1   Ham.   535; 

2.Attonie3--General  v.  Fullerton,  vbi  sup.  Grayson  v.  Moncure,  1  Leigh,  449;  Kendall 

8  And  see  further  as  to  costs,  INIetcalfe  v.  v.  llovcv,  5  Monroe.  284;  Stevens  v.  Smith, 

Beckwitl),  2  P.  Wms.   376;    Haberf;ham  v.  4  J.  J.  "Marsh.  64;    4  Kent,  71 ;  London  v. 

Stansfeld,  Seon,  591,  No.  4,  where  the  costs  London,  1  Humph.  1, 12.    The  claim  of  dower 

were  directed  to  be  paid  ratably.    Beames  on  is   considered,   in  New  Jersey,  as  eniphati- 

Costs,  35;  Morgan  (.v  Davev,  174.  cally,  if  not  exclusively,  witliin  the  cogni- 

■4  As  to  dower,  and  the  jurisdiction  of  the  zance  of  the  Common  Law  ('ourts.     Harrison 

Court  in  respect  thereto,  see  Sugd.  244  e.t  seq. ;  v.  Kldridge,  2  Halst.  401,  402 ;  Ilartshorne  v. 

Seton,  673  et  seq. ;  Tudor,  L.  C.  Conv.  55  et  Ilartshorne,  1  Green  Ch.  349;  Wells  v.  Beall, 

seq.;  Story  Eq.  Jur.  §  62'4  et  seq.;  Smith's  2  Gill  &  J.  468;  Smith  v.  Eustis,  7  Greenl. 

Comp.  188  et  seq.;  2  L.  C  Eq.  402,403.    The  41;  Blunt  v.  Gee,  5  Call,  481;  Mayburry  r. 

result  of  the  various  decisions  upon  this  sub-  Brien,  15  Peters,  21. 
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her  legal  right.  Where  the  title  to  dower  was  disputed,  it  referred  her 
claim  to  the  decision  of  a  Court  of  Law  :  ^  either  by  directing  an  issue, 
or  by  ordering  the  bill  to  be  retained  for  a  certain  time,  with  liberty 
to  the  plaintiff  to  bring  a  writ  of  dower,  as  she  might  be  advised.® 
Now,  however,  it  is  presumed  that  the  Court  will  itself  determine  the 

legal  right.'' 
*1166       *  When  the  right  to  dower  has  been  estabUshed  or  admitted, 
an  inquiry  will  be  directed  what  lands  the  husband  died  seised  of 
wherein  his  widow  is  entitled  to  dower ;  and  the  dower  will  then  be 
directed  to  be  assigned.^ 

This  may  be  done,  either  in  Chambers, ^  or  by  directing  a  commission 
to  issue. ^  A  commission  to  assign  dower  is  nearly  in  the  same  form, 
and  is  made  out,  executed,  and  returned,  in  the  same  manner,  as  a  com- 
mission of  partition.^ 

It  is  to  be  observed  that,  as  in  the  case  of  settlement  of  boundaries, 
it  generally  forms  part  of  the  decree,  that  when  the  dower  has  been 
assigned,  possession  shall  be  delivered  to  the  plaintiff.^ 

The  widow  is  also  entitled  to  an  account  of  the  arrears  of  her  dower,® 
and  this,  notwithstanding  the  death  of  the  heir  pending  the  suit :  al- 
though at  Law  her  right  to  damages  would  have  been  lost  by  that  event.^ 
The  widow's  right  to  the  rents  and  profits,  accrued  from  the  death  of 
her  husband,  is  not  limited  to  the  time  of  filing  the  bill.^  It  was  held, 
that  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  did  not  aflfect  proceed- 
ings to  recover  arrears  of  dower ;  ^  but  the  statute,  3  &  4  Will,  IV. 
c.  27,  §  41,  expressly  applies  to  them.^° 

It  may  be  mentioned  here,  that  interest  will  not  be  allowed  on  arrears 
of  dower." 

6  Ld.  Red.  121,  122.  ^  See  Hazen  v.  Thurber,  4  John.  Ch.  604; 

6  Mundv  V  Miindv,  2  Ves.  .T.  122,  12S-  Newbold  ?;.  Ridgeway,  1  Harring.  55;  Chase's 

Read  «.  Read,  Ld.  Red.  122,  n.  (6);  Curtis  ».  Case,    1    Bland,    206;    Keith   v.   Trapier,    1 

Curtis    ibid.;  2  Bro.  C.  C.  620 ;  D'Arcy  v.  Bailev  Ch.  63;  Swaine  ».  Perine,  5  John.  Ch. 

Blake,'  2  Sch.  &  Lef .  387,  390 ;  Badgley  v.  487,  488 ;  Davis  v.  Logan,  9  Dana,  187.     As 

Bruce'   4   Paige,    98;    Saudford   v.  M'Lean,  to  her  right  to  rents  and  profits,  against  the 

3  John.  Ch.  117 ;  Drickle  v.  Timvod,  1  Desaus.  alienee  of  her  husband,  see  Sillman  v.  Bowen, 

109;    Wilkin  v.  Wilkin,   1   John.  Ch.   Ill;  8  Gill  &  J.  50;  Rickard  v.  Talbird,  Rice  Eq. 

Phe'lps  V.  Green,  3  John.  Ch.  302;    see  also  159;    Gordon   v.    Stevens,   2   Hill   Ch.  429; 

Johnson    v.   Johnson,    1    Munf.    554,    note ;  Marshall  v.  Anderson,  1  B.  Mon.  199 ;  Ken- 

Davison  v.  White,  2  Munf.  527 ;  Ball  v.  Ball,  dall  v.   Hovey,   5  Monroe,   284 ;    Russell  v. 

3  Munf.  279.  Since  23  &  24  Vic.  c.  126,  Austin,  1  Paige,  192;  Whitehead  ».  Bellamy, 
§§  26,  27,  the  proceedings  at  Law  are  com-  2  Hayw.  240;  Wood  v.  Lee,  5  Monroe,  57; 
menced  bv  writ  of  sunimona.  Golden  v.  Maupin,  2  J.  J.  Marsh.  240;  John- 

■7  25  &"26  Vic.  c.  42;  ante,  p.  1071.  son  v.  Thomas,  2  Paige,  377;  Steiger  v.  Hil- 

1  See  form  of  decree  in  Meggot  v.  Meggot,  len,  5  Gill  &  J.  121 ;  Tod  v.  Baylor,  4  Leigh, 
Seton,  671,  672.  498.  ^  ^    ^„ 

2  See  forms  of  decree,  Seton,  673  ;  Good-  7  Curtis  v.  Curtis,  2  Bro.  C.  C.  620;  contra, 
enough  v.  Goodenough,  2  Dick.  795.     As  to  Ld.  Red.  122. 

the  proceedings  at  Chambers,  see  post.  Chap.  »  Curtis   ».  Curtis,  ubi  suj). ;    Mundy   v. 

XXIX.  Mundv,  2  Ves.  J.  122,  128;  Oliver  v.  Rich- 

3  Seton,  673,  674,  676 ;  Wild  v.  Wells,  1  ardsori,  9  Ves.  222.  [See  Price  v.  Hobbs,  47 
Dick.  3;  Huddlestone  v.  Hudillestone,  1  Cha.  Md.  359;  Farnsworth  v.  Cole,  42  Wis.  403; 
Rep.  38;  Lucas  v.  Calcraft,  1  Bro.  C.  C.  134;  Paul  v.  York,  1  Tenn.  Ch.  550.] 

2  Dick.  594 ;  Mundv  v.  Mundv,  2  Ves.  J.  125;  ^  Oliver  v.  Richardson,  ubt  sup. 

4  Bro.  C.  C.  294.     For  form,  see  Vol.  III.  "  Ante,   pp.   652,   653 ;    Shelford,   R.   P. 

4  Ante,  pp.  1151-1153.  Acts,  262. 

5  Meggot  V.  Meggot,  Seton,  671,  No.  1 ;  n  Lindsay  v.  Gibbon,  cited  3  Bro.  C.  C. 
Goodenough  v.  Goodeuough,  ubi  sup.                   495;  Waketield  v.  Childs,  1  Fonb.  23. 
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The  original  decree  usually  directs  an  account  of  rents  and  profits : 
whether  the  assignment  of  dower  is  to  be  made  in  Chambers, ^^  or  by 
commission.^' 

Lord  Redesdale  observes,  that  "in  the  two  cases  of  partition  and 
assignment  of  dower,  as  no  costs  can  be  givea  in  a  Court  of 
♦Common  Law  upon  a  writ  of  partition  or  a  writ  of  dower,  no  *1167 
costs  have  commonly  been  given  in  a  Court  of  Equity  upon  bills 
brought  for  the  same  purposes."  ^  As  respects  dower,  this  appears  to 
be  the  present  rule  of  the  Court,  in  cases  where  the  widow,  comes  into 
Court  for  the  single  purpose  of  having  dower  assigned  her :  the  rule, 
however,  is  subject  to  exceptions  where  previous  questions  are  raised, 
in  litigating  which  the  party  is  vexatious  ;  ^  therefore  where  the  widow 
bad,  without  any  just  pretence,  been  kept  out  of  her  dower.  Sir  William 
Grant  M.  R.  awarded  her  the  costs.'  In  Meggot  v.  Meggot*  also,  the 
Court  appears  to  have  awarded  the  widow  her  costs,  up  to  the  time  of 
the  decree :  reserving  the  consideration  of  the  subsequent  costs  untU 
after  the  report.  ° 

12  As  to  the  proceedings  at  Chambers,  see  on  Costs,  22  n.  (/);  and  see  Fry  v.  Noble,  7 

post,  Chap.  XXIX.  De  G.,  M.  &  G.  687 ;  2  Jur.  N.  S.  128;  20 

la'see  forms,  Seton,  672,  676.  Beav.  598;  1  Jur.  N.  S.  767  ;  Harris  v.  Har- 

1  Ld.  Red.  122.  ris,  11  W.  R.  62,  M.  R. 

2  Lucas  V.  Calcraft,  1  Bro.  C.  C.  1-34 ;  see  \  Seton,  671,  672. 

also  Sir  Samuel  Rouiillv's  note  of  S.  C.  ib.  5  But    see   Outhwaite  v.   Outhwaite,   re- 
ed. Belt,  (n);  Bamford  v.  Bamford,  5  Hare,  ferred  to  in  Beames,  on  Costs,  22  n.  (/).    As 
203,  205;  Stonnout  v.  Wickens,   14  W.  R.  to  costs  in  a  dower  suit,  see  Morgan  &;  Davey, 
192,  V.  C.  W.  151. 
8  Worgan  v.  Ryder,  1  V.  &  B.  20;  Beames 
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«1168  *  CHAPTER   XXIX. 

PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 

Section  I.  —  Proceedings  in  the  Master's  Office.^ 

Generally. 

According  to  the  ancient  practice  of  the  Court,  all  references  to  a 
Master  used  to  be  made  to  one  of  the  two  Masters  sitting  in  Court,  as 
assistants  to  the  Lord  Chancellor  or  Master  of  the  RoUs,  when  the  ref- 
erence was  made  ;  '^  but  the  modern  practice,  where  there  had  been  no 
previous  reference,  was  to  refer  it  "to  the  Master  in  rotation,"  and, 
where  there  had  been  a  previous  reference,  ■■'  to  the  Master  to  whom 
this  cause  stands  referred."  ^ 

It  may  be  mentioned,  in  this  place,  that  after  a  cause  has  been  re- 
ferred to  a  Master,  it  cannot  be  withdrawn  from  that  Master  without  an 
order  of  the  Coui-t,  and  that  such  an  order  will  not  be  made  unless  on 
very  special  occasions,  such  as  the  incapacity  of  the  Master,  from  ill- 
ness, to  attend  to  the  business,  which,  to  justify  such  a  removal,  must 
be  shown  to  be  of  a  very  urgent  nature.  In  one  case,  it  appears,  that 
Lord  Eldon  directed  a  cause  to  be  removed  on  the  allegation  of  counsel, 
that  he  found  the  Master  in  such  a  state,  from  his  advanced  age 
*1169  and  infirmity,  that  it  was  not  *  proper  to  go  into  the  business 
before  him.^    Sometimes  where  the  Master  has  died  and  a  succes- 

1  The  office  of  Master  in  Chancery  has  8  The  Circuit  Courts  of  the  United  States 
been  abolished  in  England,  but  this  section,  may  appoint  standing  Masters  in  Chancery 
in  reference  to  the  proceedings  in  the  Mas-  in  their  respective  districts,  both  the  Judges 
ter's  office,  has  been  retained  in  this  edition  concurring  in  the  appointment ;  and  they  may 
because  the  office  still  exists  in  many  of  the  also  appoint  a  Master  pro  hac  vice  in  any 
United  States.  The  Master's  office  is  a  branch  particular  case.  United  States  Equity  Rule, 
of  the  Court;  the  Master  is  an  officer  of  the  82;  see  State  v.  Mclntyre,  53  Maine,  214. 
Court ;  Simmons  v.  Jacobs,  52  Maine,  153 ;  It  is  improper  for  a  Master  to  perform  any 
and,  it  seems,  he  has  power  to  control  the  official  act,  as  Master,  in  a  cause  in  which  he 
proceedings  of  parties  before  him.  Stewart  is  solicitor,  or  partner  of  the  solicitor.  Brown 
V.  Turner,  3  Edw.  Ch.  458.     [But  a  matter  v.  Bvrne,  Walk.  Ch.  453. 

put  in  issue  by  the  pleadings  must  be  deter-  When  a  notice  was  to  appear  before  A.,  a 

mined  by  the  Court,  and  cannet  be  referred  Master,  and  the  return  was  by  B.,  a  Master, 

to  the  blaster.     Morris   v.   Taylor,  8  C.  E.  that  the  defendant  did  not  appear,   it  was 

Green,   134;    Cobb  v.  Jamison,  1  Tenn.  Ch.  held   to   be   irregular.     Whipple   v.    Brown, 

604.]     In  reference  to  a  Master's  fees  and  Harring.  Ch.  436.     Where  one  Master   has 

allowance  for  his  services,  see  Woodruff  v.  begun  proceedings  under  an  order  of  refer- 

Straw,  4  Paige,  407.  ence,  they  should  be  completed  by  him,  and 

2  Prae.  Reg.  363 ;  where  a  reference  is  the  party  obtaining  the  order  cannot  transfer 
made  for  the  examination  of  Court  Rolls,  the  proceedings  to  another  Master  to  be  com- 
touehing  any  custom,  it  should  not  be  to  pleted.  Bishop  v.  Williams,  Walk.  Ch.  423. 
anv  one   Master,    but  to   two  at  the  least.  i  Anon.,  9  Ves.  341. 

Jbid. 
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MASTER'S  OFFICE:  CONDUCT  OF  THE  CAUSE.  *1170 

sor  has  not  been  appointed,  the  Corn-twill  make  an  order  that  the  cause, 
if  the  matter  of  the  reference  requires  immediate  attention,  should  be 
transferred  to  another  Master.'^ 

Conduct  of  the   Cause. 

As  a  general  rule,  the  prosecution  of  a  decree  devolves  upon  the 
plaintiff;  he  being  considered  to  be,  in  most  cases,  the  person  princi- 
pally interested  in  forwarding  it.  A  reference  upon  an  interlocutor}^ 
order  is,  for  the  same  reason,  usually  prosecuted  by  the  party  obtaining 
it,  whether  plaintiff  or  defendant.* 

In  the  case  of  concurrent  suits,  the  conduct  of  the  proceedings  is 
usually  uitrusted  to  the  plaintiff  in  the  first  suit  in  point  of  time  ;  ^  it 
wiU,  however,  if  any  sufficient  reasou  appear,  be  intrusted  to  any  other 
party.  If  the  Court  does  not  consider  the  plaintiff  or  party  obtaining 
the  order  entitled  to  the  conduct  of  the  proceedings,  it  will  be  given,  as 
a  general  rule,  to  the  defendants  or  respondents  having  the  greatest  in- 
terest.^ 

If  the  party  having  the  conduct  of  the  proceedings  is  guilty  of  delay 
or  other  misconduct,  the  Coiu't  will  commit  the  conduct  of  the  proceed- 
ings to  some  other  of  the  parties.  Thus,  where  in  a  creditor's  suit,  the 
plaintiff  is  guilty  of  delay,  the  Court  will,  on  the  application  of  an\- 
other  creditor,  make  an  order  giving  him  the  conduct  of  the  cause ;  ^ 
and  so,  if  the  plaintiff  in  a  legatee's  suit  neglects  to  prosecute  the 
proceedings,  the  conduct  of  the  cause  may  be  intrusted  to  another 
legatee.' 

*  In  a  creditor's  suit,  an  order  was  made  transferring  the  con-  *1170 
duct  of  the  proceedings  to  another  creditor,  on  the  ground  of 

2  In  one  case  it  appears  that  upon  the  reference  was  made;  if  he  omit  to  do  so,  the 
death  of  a  Master,  a  general  order  was  made,  adverse  party  shall  be  at  liberty  forthwith  to 
that  all  matters  referred  to  him  should  be  cause  proceedings  to  be  had  before  the  Mas- 
transferred  to  another.     Prac.  Reg.  1G5.  ter,  at  the  costs  of  the  party  procuring  th» 

3  Quackenbush  v.  Leonard,  10  Paige,  131;  reference.     Equity  Rule,  74. 

Biddulph  V.   Fitzgerald,   Sausse  &   S.   434;  Where  it  is  necessary  to  institute  a  suit 

Holley  V.  Globcr,  9  Paige,  9.     As  a  general  against  a  person  who  has  had  dealings  with 

rule,  the  partv  obtaining  a  reference  is  en-  the  person  whose  estate  is  being  administered, 

titled  to  the  prosecution  thereof  in  the  first  the  conduct  of  it  will  be  given  to  the  personal 

instance;  and  where  reference  is  directed  at  representative,  unless  a  case  of  misconduct  i< 

a  hearing  in  which  both  parties  have  an  in-  made  out.    Harrison  v.  Richards,  L.  R.  J  ( 'h. 

terest,  it  is  to  be  prosecuted  by  the  solicitor  Ap.  473;    12  Jur.   N.  S.  871,  L.  JJ.     [Tin- 

of  the  plaintiff;  and  in  either  case,  the  ad-  Court  will  enforce  the  right  to  conduct  iIi- 

verse  party  has  no  right  to  carry  the  decree  cause  against  the  other  party  by  injunciii.u 

to  the  Master's  office  until  the  prosecution  of  Dean  v.  Wilson,  10  Ch.  Div.  130.] 

the   reference   has  been  committed   to  him,  •*  Belcher  e.   Belcher,  13   W.  R.  913.   ^ 

eitlicr  upon  default  of  the  party  originally  C.  K.  • 

entitled  to  the  prosecution,  or  by  a  provision  ^  Re  Hutchinson,  1  Dr.  &  Sm.  27,  30 ;  0 

in  the  decree  directing  the  reference.    Quack-  Jur.  N.  S.  136. 

enbush  v.  Ixonard,  supra;  [Ilubbell  v.  War-  «  Powell  v.  Wallworth,  2  Mad.  183;  .see 

ren,  8  Allen,  177].     In  the  Circuit  Courts  of  also  Sims  v.  Ridge,  3  Mer.  458,  4C3;  .leud- 

the  United  States,  whenever  any  reference  of  wine   v.  Agate,   5   Russ.   283;    Edmunds   v. 

any  matter  is   made  to  a  Master  to  examine  Acland,  5  Mad.  31;  Fleming  v.  Prior,  5  Mad. 

and  report  thereon,  the  party  at  whose   in-  423;  Wyatt  v.  Sadler,  5  Sim.  450;  I'rice  v. 

stance  or  for  whose  benefit  the  reference  is  North,  2  Y.  &  C.  Exch.  G28;  Lord  Alvanley 

made,  shall  cause  the  same  to  be  presented  v.  Kinnaird,-  8  Jur.  114,  L.  C.     For  form  of 

to  the  Master  for  a  hearing  on  or  before  the  order,  see  Seton,  138,  N'o.  7. 

next  rule  day  succeeding  the  time  when  the  i  Williams  v.  Chard,  5  De  G.  &  S.  9,  12. 
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dela}' ;  notwithstanding  the  cause  had   abated   by  the  death  of  a  de- 
fendant.^ 

The  party  to  whom  the  conduct  of  the  suit  is  transferred  stands  in 
the  place  of  the  party  who  originally  carried  on  the  proceedings ;  and 
is  entitled  to  inspect  and  take  copies  of  all  the  papers  in  the  suit,  which 
may  be  in  possession  of  the  latter  or  his  solicitor.^ 

Of    Warrants. 

Before  we  proceed  to  examine  the  course  of  proceedings  before  a 
Master  in  specific  cases,  it  is  proper  to  direct  the  attention  of  the  reader 
to  certain  points  relating  to  the  Master's  office,  which  are  common  to 
all  references.  The  first  of  these  points  which  suggests  itself,  is  the 
method  of  bringing  the  parties  who  are  interested  in  the  subject-matter 
before  the  Court. 

This  is  done  by  means  of  "  a  warrant,"  which  is  a  mere  memoran- 
dum, upon  a  slip  of  paper,  entitled  in  the  cause,  and  signed  by  the 
Master,  appointing  a  day  and  hour  for  all  parties  concerned  to  attend 
him  on  the  matter  of  the  reference  ;  ^  it  is  generally  in  this  form :  — 

By  virtue  of  an  order  of  reference,  I  do  appoint  to  consider  the  matters 
thereby  to  me  referred,  on  next,  at  of  the  clock,  in  the 

noon,  at  my  Chambers  in   Southampton  Buildings,  Chancery  Lane,  at 
which  time  and  place  all  parties  concerned  are  to  attend. 

S.  C.  Cox.* 

Dated  the  day  of  1830. 

*1171  *0n  the  attendance  by  all  parties,  before  the  Master,  at  the 

1  Cook  V.  Bolton,  5  Russ.  282;  Brown  v.  or  Judge  the  reasons  for  any  delay.  See 
Lake,  6  Coll.  620;  Johnson  v.  Hammersley,  Chancery  Rules  of  New  Jersey,  2  McCarter 
24  Beav.  498.  (N.  J.), '515,  531.    In  State  v.  Mclntyre,  53 

2  Bennett  V.Baxter,  10  Sim.  417;  4  Jar.  Maine,  2U,  it  was  decided  that,  if,  after 
50.  reasonable  notice,  the  Master  proceeds  in  the 

3  By  the  United  States  Equitj'  Rule,  75,  absence  of  the  defendant,  his  report  cannot 
upon  every  reference  of  a  matter  to  a  Master,  be  successfully  objected  to  as  being  ex  parte. 
to  examine  and  report  upon,  it  shall  be  his  See  Moore  v.  Titman,  33  111.  358;  Whiteside 
duty,  as  soon  as  he  reasonably  can  after  the  v.  Pulliam,  25  111.  285.  The  time  to  prepare 
same  is  brought  before  him,  to  assign  a  time  for  a  hearing,  after  notice  given  to  the  parties 
and  piace  for  proceedings  in  the  same,  and  by  a  Master  in  Chancery,  unless  tixed  by 
to  give  due  notice  thereof  to  eacli  of  the  par-  some  rule  or  order,  is  left  in  the  discretion  of 
ties  or  their  solicitors;  and  if  either  party  the  Master;  but  it  should  be  a  reasonable 
shall  fail  to  appear  at  the  time  and  place  ap-  notice.  Bernie  v.  Vandever,  16  Ark.  616. 
pointed,  the  Master  shall  be  at  liberty  to  pro-  Notice  to  appear  on  the  day  the  case  was 
ceed  ex  parte,  or  in  his  discretion  to  adjourn  referred,  in  a  few  hours,  between  8  and  12 
the  examination  and  proceedings  to  a  future  p.m.,  was  held  to  be  so  unseasonable  that  the 
day,  giving  notice  to  the  absent  party  or  his  report  should  be  set  aside.  Bernie  v.  Vau- 
folicitor  of  such  adjournment;  and  it  "shall  be  dever,  supra.  In  New  Jersey  the  time  for 
the  duty  of  the  Master  to  proceed  with  all  notice  is  tixed  by  rule  at  four  days  at  least 
reasonable  diligence  in  every  such  reference,  exclusive  before  the  day  assigned  for  the 
and  with  the  least  practicable  delay;  and  hearing.  Rule  43.  [See  Mass.  Eq.  Rule 
cither  party  shall  be  at  liberty  to  apply  to  xxxi.,  and  Tenn.  Rule  of  Ch.  Practice, 
the  Court  or  a  Judge  thereof,  for  an  order  Rule  4.] 

to  the  Master  to  speed  the  proceedings,  and  to  4  Bennett's  Practice,  Appx.  1. 

make  his  report,  and  to  certify  to  the  Court 
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time  specified  in  the  warrant,  he  proceeds  to  consider  the  matter  referred 
to  him.^ 

Formerly  a  Master  could  not  proceed  with  a  reference  de  die  in  diem^ 
without  a  special  order  from  the  Com-t  giving  him  libert}'  to  do  so  ;  ^  but 
now,  b}-  the  58th  Order  of  1828,  "  ever}^  Master  is  at  liberty  to  proceed 
in  all  matters  de  die  in  diem  at  his  discretion." 

In  such  cases,  the  Master  must,  on  each  day,  fix  the  time  for  the 
next  attendance  of  the  parties. 

It  is  to  be  observed  that  the  Order  above  referred  to  leaves  it  to  the 
Master's  discretion  to  decide  whether  he  will  proceed  de  die  in  diem 
or  not. 

Under  the  old  practice,  the  attendance  of  a  party  upon  a  warrant  was 
not  requu-ed  of  him  until  the  second,  and  in  most  cases,  not  before  a 
third,  warrant  had  been  served  upon  him,^  but  now  every  warrant  for 
attendance  before  the  Master  is  to  be  considered  peremptory,*  and  the 
Master  may,  upon  the  non-attendance  of  the  party,  proceed  in  his 
absence  ex  parted  For  this  purpose,  he  must  administer  an  oath  to  the 
person  who  served  the  warrant,  of  the  same  having  been  duly  served, 
and  then  proceed  on  the  business  of  the  warrant.® 

The  proceeding  ex  parte  is  not  confined  to  cases  where  there  is  only 
one  party  who  ought  to  attend,  but  makes  default ;  for,  by  the  53d 
Order  of  1828,  it  is  directed,  "That,  where  some  or  one  but  not  all 
the  parties  do  attend  the  Master  at  an  appointed  time,  whether  the  same 
be  fixed  b}'  the  Master  personall}^  or  upon  a  warrant,  then  the  Master 
shall  be  at  liberty  to.  proceed  ex  parte,  if  he  thinks  it  expedient,  con- 
sidering the  nature  of  the  case,  to  do  so." 

It  is  also  provided,  by  the  54th  Order,  "  That,  where  the  Master  has 
proceeded  ex  parte,  such  proceeding  shall  not  in  any  manner  be  reviewed, 
unless  the  Master,  upon  a  special  application  made  to  him  for  that  pur- 
pose b^"  the  part}^  who  was  absent,  shall  be  satisfied  that  he  was  not 
guilty  of  any  wilful  delay  or  negligence,  and  then  only  upon  pay- 
ment of  all  costs  occasioned  by  his  *  non-attendance,  such  costs  *1172 
to  be  certified  by  the  Master  at  the  time,  and  paid  b}^  the  party 
or  his  solicitor,  before  he  shall  be  permitted  to  proceed  on  the  warrant 
to  review." 

By  Lord  Coventry's  Orders  it  is  provided  that,  ' '  If  the  case  be  such 

1  By  United  States  Equity  Rule,  77,  the  (N.  J.),  H-  If  a-  Master  in  Chancery  re- 
Master  must  regulate  all  the  proceedings  in  port  that  lie  "gave  reasonable  notice  to  "each 
every  hearing  before  him,  upon  every  refer-  and  all  of  the  said  defendants,"  of  the  time 
ence  of  a  matter  to  examine  and  report  and  place  appointed  by  him  for  the  hearing 
thereon.  The  decretal  order  is  the  rule  for  of  the  parties,  it  is  sufficient  in  the  absence 
tiie  guidance  of  the  Master.  Simmons  v.  of  any  evidence  to  the  contrary ;  and  if,  after 
Jacobs,  52  Maine,  147;  Remsen  v.  Remsen,  such  notice,  the  Master  proceeds  in  the  ab- 
2  John.  Ch.  495;  Kay  v.  Fowler,  7  Monroe,  sence  of  the  defendant,  his  report  cannot  be 
593.     [/n/'m,  129C,  n.  4.]  objected  to  as  being  f a; /wrie.     State  w.  Mc- 

2  I'urcell  V.  M'Namara,  11  Ves.  3G2.  Intyre,  53  Maine,  214;  sec  Manhattan  Co.  v. 
8  1  Newl.  324.  Evertson,  20  Maine,  291 ;  Simmons  r.  Jacobs, 
<  59th  Order,  1828.  52  Maine,  147,  157,  158. 

6  See  United  States  Equity  Rule,  75;  New  6  1  Newl.  324. 

Jersey    Chancery    Rule,    43  ;    Dick.    Prec.  • 
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that  the  Master  cannot  proceed  in  the  absence  of  either  party  or  his 
counsel  without  just  cause  absenting,  the  Master  is  presently  to  certify 
this  Court  of  the.  default,  that  the  defaulter  may  be  punished  by  com- 
mitment, costs,  or  otherwise,  as  the  Court  shall  direct ; "  ^  and  now,  by 
the  55th  Order  of  1828,  it  is  further  provided,  "  That  where  a  proceed- 
ing fails,  b}'  reason  of  the  non-attendance  of  an}'  party  or  parties,  and 
the  Master  does  not  think  it  expedient  to  proceed  ex  parte,  then  the 
Master  is  at  liberty  to  certify  what  amount  of  costs,  if  any,  he  thinks 
it  reasonable  to  be  paid  to  the  party  or  parties  attending,  by  the  absent 
party  or  parties,  or  by  his  or  their  solicitor  or  solicitors  personally,  as 
the  Master  in  his  discretion  shall  think  fit :  and,  upon  motion,  or  pe- 
tition without  notice,  the  Court  will  make  an  order  for  the  payment  of 
such  costs  accordingly." 

Parties  Entitled  to   Attend. 

The  general  rule  of  the  Court  appears  to  be,  that  all  parties  benefi- 
cially interested,  either  in  the  estate  or  in  the  fund  in  question,  are  en- 
titled to  attend  before  the  Master  on  all  those  proceedings  which  may 
aflTect  their  interests,  or  increase  or  diminish  their  proportion  in  the 
fund :  thus  all  parties  entitled  to  a  distributive  share  of  a  residue  are 
entitled  to  attend  on  those  proceedings  which  tend  to  increase  or  dimin- 
ish the  residuar}^  fund.^  The  only  exception  to  this  rule  appears  to  be 
the  case  of  a  reference  to  the  Master  of  the  title  to  an  estate  purchased 
under  a  decree,  in  which  case,  in  addition  to  the  purchaser's  solicitor, 
the  Master  will  only  allow  the  vendor's  solicitor  to  attend  before  him  on 
the  inquiry.^ 

The  rule  is  also  subject  to  some  limitations,  where  a  fund  distributable 
under  a  will  is  sufficient ;  thus,  general  legatees  onlj'  are  allowed  to  at- 
tend on  those  proceedings  which  strictly  affect  or  relate  to  their  legacies, 
and  not  on  the  general  proceedings  ;  but  if  the  fund  is  not  sufficient  to 
pa}-  the  legatees  in  fuU,  they  are  entitled  to  attend  all  proceedings  which 
relate  to  or  may  affect  the  fund  out  of  which  they  are  to  be  paid.*  Par- 
ties entitled  onl}'  to  the  personal  estate  are  not  entitled  to  attend  those 
proceedings  which  affect  the  real  estate  alone  ;  and  in  like  manner  those 
interested  solely  in  the  real  estate  are  not  allowed  to  attend  the  pro- 
ceedings relating  exclusively  to  the  personal  estate,  supposing 
*1173  *  always  that  these  proceedings  have  no  collateral  bearing  on 
each  other ;  for  if  either  fund  may  be  affected  by  the  deficiency 
of  the  other ;  each  party  may  be  indirectly  interested  in  both,  and  is 
then  entitled  to  attend. 

An  executor  or  administrator,  as  the  legal  representative  of  his  tes- 
tator or  intestate,  is  entitled,  as  representing  the  creditors,  to  attend 
on  all  proceedings  relating  to  the  claims  of  creditors  seeking  payment 

1  Beameis's  Ord.  79.  *  Ih'ul. ;   see  also  Chillingworth  v.  Chil- 

2  2  Smith,  3d  ed.  111.  lingworth,  cited  ib.  p.  216. 
8  Ib.  112. 
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out  of  the  persoual  estate ;  but,  after  there  has  been  a  report  of  the 
debts,  if  all  the  parties  interested  in  the  personal  estate  are  before  the 
Court,  he  is  only  entitled  to  attend  on  those  proceedings  in  which  he  is 
personall}'  interested  as  an  accounting  party. ^ 

Trustees  are  not  allowed  (except  in  proceedings  carried  on  by  them- 
selves) to  attend  befoi'e  the  Master  in  cases  where  all  the  cestui  que 
trusts  are  before  the  Court ;  but  if  there  are  any  parties  who  are  or  may 
become  interested,  and  whose  interests  are  only  represented  by  the  trus- 
tees, and  are  not  too  remote,  the  trustees  will  be  entitled  to  attend  the 
proceedings  affecting  those  interests.^ 

Parties  haAung  charges  on  an  estate  or  on  a  fund,  are,  if  the  estate  or 
fund  is  sufficient,  entitled  to  attend  only  on  the  proceedings  brought 
in  by  themselves  ;  but  if  there  is  a  deficient  fund,  each  incumbrancer  is 
entitled  to  attend  on  the  charges  of  those  incumbrancers  who  claim  a 
priori t}'  over  him,  but  not  on  those  who  do  not  claim  to  be  of  a  prior 
date  to  his  security.^  The  same  rule  applies  to  creditors  coming  in  to 
prove  their  debts  under  a  decree.^ 

The  above  restrictions  are  adopted  for  the  purpose  of  protecting  the 
party  upon  whom,  or  the  funds  upon  which,  the  costs  of  the  suit  will 
eventually  devolve,  from  being  put  to  expense,  by  the  unnecessary  at- 
tendance of  parties  before  the  Master ;  and  the  application  of  them  is 
generally  regulated  by  the  Master  to  w^hose  discretion  it  is  left.  By 
the  51st  Order  of  1828,  the  Master,  strictly  speaking,  is  bound,  where 
it  can  be  done,  to  point  out,  at  the  attendance  upon  the  warrant  to  con- 
sider the  course  of  proceedings  under  the  decree,  who  the  parties  are 
that  are  entitled  to  attend  him,  and,  in  cases  where  he  may  be  in  a  situ- 
ation to  do  so,  at  such  attendance,  it  is  very  desirable  that  the  terms  of 
the  Order  should  be  complied  with.  It  is  obvious,  however,  that  in 
many  cases,  this  would  be  impracticable  ;  but  as  the  Order  does  not 
preclude  the  discussion  of  this  point  at  any  future  stage  of  the  proceed- 
ing, and  the  Master  may,  at  any  time,  entertain  an  objection  to  a  party 
attending  before  him,  on  the  ground,  that  his  interest  does  not 
*  entitle  him  to  do  so  at  the  risk  of  throwing  the  expense  of  his  *1174 
attendance  upon  the  fund  or  the  party  to  be  charged  with  the 
costs.  If  the  Master,  upon  an  objection  being  made  to  the  attendance 
of  a  party  before  him,  is  of  opinion  thiit  such  attendance  is  inadmissi- 
ble, he  may  refuse  to  mark  the  attendance  of  the  solicitor  of  the  party 
in  his  book,  which  will  have  the  effect  of  depriving  such  solicitor  of  the 
costs  of  such  attendance  upon  the  general  taxation  of  the  costs. 

If  tlie  Master  should  be  considered  to  have  come  to  an  improper  con- 
clusion in  not  allowing  a  party  to  attend  before  him,  the  proper  course 
to  obtain  the  opinion  of  the  Court  upon  the  point  would  be,  to  present 
a  petition  praying  that  the  partj'  might  be  permitted  to  attend  the  Mas- 

1  2  Smith,  ad  ed.  112.  «  2  Smith,  3d  ed.  113. 

2  Davis  r.  Lord  Combermere,  14  Sim.  402 ;  *  Hare  v.  Rose,  2  Ves.  558. 
9  Jut.  76. 
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ter.  On  one  occasion,  an  application  by  motion  appears  to  have  been 
made  to  the  Court  on  the  ground  that  the  Master  had  refused  to  mark 
in  his  book  the  attendance  of  a  soHcitor,  and  the  motion  was  ordered  to 
stand  over,  that  the  Lord  Chancellor  might  see  the  Master,  when  the 
object  of  the  motion  appears  to  have  been  obtained,  and  it  was  not 
mentioned  again. ^ 

It  is  to  be  noticed,  in  this  place,  that  the  Master  has  not  only  the 
power  of  restricting  the  attendance  of  parties  or  their  solicitors  before 
him,  in  the  manner  before  stated,  but  he  is  also  empowered  in  certain 
cases,  to  extend  them.  Whenever,  in  any  proceeding  before  a  Master, 
the  same  solicitor  is  emploj^ed  for  two  or  more  persons,  such  Master 
may,  at  his  discretion,  require  that  any  of  the,  said  parties  shall  be  rep- 
resented before  him  by  a  distinct  solicitor,  and  may  refuse  to  proceed 
until  such  party  is  so  represented.^ 

The  rule  that  all  parties  interested  in  the  result  are  entitled  to  attend 
before  the  Master,  applies  not  only  to  those  who  are  parties,  but  also 
to  those  who  are  quasi  parties,  by  having  come  in  under  the  decree  and 
established  a  claim,  who,  subject  to  the  rules  before  pointed  out,^  are 
entitled  to  notice  of  aU  proceedings  which  affect  their  interests.  We 
have  before  seen,^  that  in  such  cases  service  upon  the  solicitor  in  Lon- 
don, by  whom  such  party  appears,  is  made  good  service,  except  in 
cases  requiring  personal  service. 

If  Siwy  person  can  show  sufficient  reason  wh}'^  he  should  be  allowed 
to  attend  the  proceedings  before  the  Master,  he  will  be  permitted  to  do 
so,  though  not  a  party,  or  quasi  party,  to  the  cause  or  matter.^  The 
application  for  such  permission  is  made  by  summons  :  ®  which  must  be 
served  on  the  parties  to  the  cause,  and  be  supported  by  evidence 
*1175  showing  the  interest  of  the  appUcaut  in  *the  matters  in  ques- 
tion. The  order  is  usually  made  on  terms  as  to  the  costs  occa- 
sioned by  such  attendance.^ 

The  general  rule,  that  aU  persons  having  an  interest  in  the  result  of 
the  proceedings  should  have  notice  of  the  attendance  before  the  Mas- 
ter, extends  to  cases  in  which  a  defendant,  after  appearance  to  the  sub- 
poena^ has  allowed  the  bill  to  be  taken  against  him  pro  confesso,  and  a 
decree  to  be  made,  for  want  of  an  answer.  In  such  cases,  as  well  as 
in  cases  where  the  decree  has  been  made  upon  the  answer  of  the  part}-, 
it  is  necessary  to  serve  him  with  warrants  upon  all  proceedings  in  the 
Master's  office,  by  which  his  intex'ests  are  in  any  wa}-  affected.^ 

It  is  to  be  remembered  that  a  distinction  exists  in  this  respect  be- 

1  2  T.  &  V.  215.  1  Toosev  v.  Burchell,  1  Jac.  159;  Attor- 

2  77th  Ord.  1828.  ney-General  v.  Shore,  1  M.  &  C.  394.     If  the 
8  Ante,  p.  1172.  right  of  parties  to  be  heard  by  their  counsel 

4  44th  Ord.  1828.  before  a  Master  is  refused  them,  or  if  they 

5  Toosey  v.  Burchell,  Jac.  159 ;  Attorney-  have  not  been  properly  notified  of  the  hear- 
General  v.  Shore,  1  M.  &  C.  394;  Attorney-  ing,  the  cause  will  be  again  referred.  White- 
General  V.  Prettvmau,  8  Beav.  316;  contra,  side  v.  Pulliam,  25  111.  285. 
Attorney-GenenL.    v.    St.   Cross,    18    Beav.  2  King  v.  Bryant,  3  M.  &  C.  191  ;•  see 
475.  also  Dominicettiv.  Latti,  2  Dick.  588;  ante, 

«  Seton,  46.  1170. 
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tween  decrees  fro  confesso  under  the  statute  for  want  of  appearance, 
and  decrees  pro  confesso  for  want  of  an  answer.  In  the  former,  there 
being  no  one  whom  the  plaintiff  can  serve,  all  the  necessary  proceedings 
must  necessarily  be  ex  parte.^ 

But  although  a  party  who  has  appeared,  but  has  allowed  a  decree  to 
be  taken  against  him  pro  confesso  for  want  of  an  answer,  is  entitled 
to  have  notice  of  the  proceedings  against  him  under  the  decree  in  the 
Master's  office,  he  will  not  be  entitled  to  appear  upon  such  notice  before 
the  Master,  without  pre^dously  obtaining  an  order  for  that  purpose.^ 
This  order  will  not  be  gi'anted  except  upon  terms,  and  in  Heyny.  Heyn^^ 
Lord  Eldon  refused  to  permit  the  defendant  to  attend  the  Master  upon 
the  accounts  directed  by  the  decree,  unless  upon  the  terras  of  his  pay- 
ing all  the  costs  of  the  suit,  including  the  costs  of  his  contempt  up  to 
the  time  of  making  the  order. 

Parties  who  are  entitled  to  attend  upon  the  Master,  are  entitled  to 
take  copies  of  all  proceedings  in  writing  brought  into  the  Master's 
office,  which  in  any  way  affect  their  interest,  and  will  be  allowed  the 
costs  of  such  copies  in  taxation.  Thus,  if  interrogatories  are  exhibited 
for  the  examination  of  an  executor,  or  other  accounting  party,  or  his 
examination  is  left,  or  if  a  debtor  or  creditor  account,  or  charges  and 
discharges  arising  out  of  either,  or  charges  or  claims  of  creditors  or 
others,  are  brought  in,  all  the  parties  to  the  suit,  liable  to  be  affected 
by  the  results  of  these  accounts  or  claims,  are  entitled  to  take  copies 
of  them.^ 

The  right  to  take  copies  of  proceedings  in  the  Master's  office  extends 
not  only  to  the  copies  of  such  matters  brought  in  by  the  plaintiff, 
*but  to  such  as  are  brought  in  b}'  co-defendants  ;  and,  in  fact,  *1176 
the  right  is  solely  regulated  by  the  influence  of  the  proceeding 
upon  the  estate  or  fund,  and  the  interest  of  the  party  claiming  to  attend 
in  the  result  of  that  proceeding.^ 

,  Production  of  Documents. 

Almost  every  decree  which  directs  a  reference  to  the  Master,  either 
to  make  inquiries  or  to  take  accounts,  contains  the  following  direction  : 
"And  for  the  better  (taking  the  said  account  and)  discovery  of  the 
matters  aforesaid,  the  parties  are  to  produce,  before  the  said  Master, 
upon  oath,  all  deeds  (or  books),  papers,  and  wiitings,  in  their  custody 
or  power,  relating  thereto,  and  are  to  be  examined  upon  interrogatories 
as  the  Master  shall  direct."  ^ 

Where  by  any  decree  or  order  of  the  Court,  books,  papers,  or  wiit- 

8  Thompson  v.  Trotter,  cited  3  M.  &  C.  -  Seton,   11;    see  Hart  v.  Ten   Evck,  2 

183;  and  see  Eltoft  v.  Brown,  2  Hare,  618.  John.  Ch.  513;  Russell  v.  McLellan,  3  "Wood. 

*  Heyn  v.  Ileyn,  Jac.  49;  [McMicken  v.  &  M.  157.     Under  the  United  States  Equity 

Perin,  18  How.  507].  Rule "77,  the  Master  may  require  the  produc- 

6  Uhi  supra.  tion  of  all  books,  papers,  writings,  vouchers, 

6  2  Smith,  111,  3d  ed.  and  other  documents  ajjplicable  to  the  matter 

1  2  Smith,  112,  3d  ed.  refened. 
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ings  are  directed  to  be  produced  before  the  Master,  for  the  purposes  of 
such  decree  or  order,  it  shall  be  in  the  discretion  of  the  Master  to  deter- 
mine what  books,  papers,  and  writings  are  to  be  produced  ;  ^  and  when 
and  for  how  long  they  are  to  be  left  at  his  ofHce,  or,  in  case  he  shall  not 
deem  it  necessary-  that  such  books,  papers,  and  writings  should  be  left 
or  deposited  in  his  office,  then  he  may  give  directions  for  the  inspection 
thereof,  by  the  parties  requiring  the  same,  at  such  time  and  in  such 
manner  as  he  shall  deem  expedient.* 

It  is  to  be  observed,  that  under  the  above  Order,  the  Master  has  a 
right  to  require,  b}^  his  warrant,  that  all  such  documents  as  he  shall 
think  proper  shall  be  left  in  his  office,  and  that  a  refusal  to  leave  them 
in  pursuance  of  such  a  warrant,  is  considered  as  a  disobedience  of  the 
original  order  of  the  Court  directing  their  production,  and  may  be 
treated  accordingly.® 

The  mode  of  proceeding  to  enforce  the  jDroduction  and  deposit  of 
documents,  is  by  taking  out  and  serving  a  warrant  in  the  usual  form, 
underwritten  to  the  following  effect:  "  at  which  time  the  defendant  is 
to  produce  before  me,  and  deposit  in  my  office  all  such  deeds,  .books, 
and  papers  as  are  in  his  custody  or  power  relating  to  the  matters  re- 
ferred to  me."  If  any  particular  documents  have  been  mentioned  in 
an}^  answer  or  examination,  or  in  any  schedule  or  other  pro- 
*1177  ceeding,  they  may  be  referred  to  in  the  underwriting  *  to  the 
warrant ;  ^  but  it  is  to  be  observed,  that  a  part}'  can  onl}'  be 
ordered  to  bring  in  documents  specified  in  any  pleading  or  examination 
or  schedule,  or  other  proceeding,  in  cases  where  such  pleading,  &c., 
can  be  read  as  an  admission  against  such  party,  and  that  the  Master's 
certificate  of  a  defendant's  default  in  the  production  of  papers,  founded 
on  an  admission  contained  in  the  answer  of  another  party,  will  be 
irregular.^ 

If  the  party  is  prepared  to  bring  in  such  deeds,  &c.,  as  may  be  in 
his  possession,  custody,  or  power,  a  schedule  of  them  should  be  made 
out,  and  an  affidavit  that  the  items  contained  in  such  schedule,  are  the 
only  deeds,  &c.,  in  the  party's  custody  or  power  relating  to  the  mat- 
tei's  in  question,  having  been  sworn,  it  is  deposited,  together  with  the 
deeds,  &c.,  in  the  Master's  office,  and  of  this  the  Master  grants  a  cer- 
tificate.^   It  is  to  be  observed,  that  the  certificate  of  the  Master,  of  the 

8  This  discretion  of  the  Master  is  limited  summons,  for  any  party  to  the  suit  to  pro- 

b.y  the  rules  which  guide  the  Court  in  com-  duce  all  documents  in  his  custody,  possession, 

pelling  a  discovery  and  production  of  docu-  or  power,  relating  to  the  claimant's  case.   Re. 

mentsin  other  cases.     See/>os<,  Interlocutory  M'Veagh  v.  Croall,  1  De  G.,  J.  &  S.  399;  9 

Applications  for    the  Production  of  Docu-  Jur.  N.  S.  240;  Newland  v.  Steer,  11  Jur.  N. 

ments.  S.  596;  13  W.   R.  1014,    V.  C.  K. ;  Dent  v. 

*  60th  Order,  of  1828.  This  Rule  is  pre-  Dent,  L.  R.  1  Eq.  186,  M.  R. ;  and  con- 
cisely similar  to  that  heretofore  existing  in  versely,  the  claimant  may  be  ordered  to  pro- 
New  York.    Rule  103  in  Chancery.  duce  all  documents  in  his  custod}',  possession, 

6  Shirley  v.  Earl  Ferrers,  1  M.  &  C._  304;  or  power,  relating  to  his  claim.     Be  Pine, 

eee  Wells  v.  Glen,  New  York,  in  Chancery,  Pine  v.  Ellis,  M.  R.  in  Chambers,  18  Nov., 

Jan.  16,  1839.  1863. 

1  Bennett's  Prac.  78.     A  claimant  coming  2  Kemp  v.  Wade,  2  Keen,  687. 

in  under  a  decree  may  obtain  an  order,  on  8  Bennett,  79. 

1126 


MASTER'S  OFFICE:  PRODUCTION  OF  DOCUMENTS.  *1178 

production  of  the  deeds,  &c.,  is  merely  confined  to  the  fact  of  the 
deeds,  &c.,  mentioned  in  the  affidavit  ha^nng  been  produced  by  the 
part}'' ;  it  does  not  go  on  to  certify  whether  the  Master  is  satisfied  witli 
the  production,  nor  is  it  usual  to  call  upon  the  Master  to  make  such  a 
certificate.'*  The  most  convenient  course,  if  there  is  reason  to  suppose 
that  the  defendant  has  not  made  a  full  disclosure,  is  to  apph'  for  leave 
to  exhibit  interrogatories  for  his  examination,  supporting  the  applica- 
tion by  an  affidavit,  stating  the  papers  which  he  ought  to  pi'oduce,  &c.^ 

If  the  part}'  is  not  prepared  to  bring  in  the  documents  required,  his 
sohcitor  should  attend,  upon  the  return  of  the  wan-ant,  and  apply  for 
time  to  do  so  according  to  the  circumstances ;  ^  or,  if  he  wishes  to  take 
the  Master's  opinion,  under  the  discretionar}'  power  above  referred  to, 
as  to  whether  all  the  documents,  &c.,  should  be  produced,  he  should 
attend  the  warrant  for  that  purpose,  when  the  Master  will  direct 
what  documents  are  to  be  produced,  and  fix  *  a  time  for  bring-  *1178 
ing  them  in.  It  seems  to  be  the  practice  of  some  Masters,  on 
the  return  of  the  warrant,  to  direct  the  party,  instead  of  producing  the 
books,  to  leave  an  affidavit  of  what  books,  papers,  &c.,  he  has  in  his 
possession,  custody,  or  power,  from  which  the  Master  wiU  direct  the 
production  of  such  of  them  as  are  necessary.^ 

If  a  party,  ordered  to  produce  documents  before  the  Master,  requires 
further  time  to  enable  him  to  do  so,  and  the  Master  is  not  disposed  to 
extend  it,  he  may  appl}'  to  the  Court,  b}'  motion,"  and  having  obtained 
time,  he  may  apply  for  and  obtain  a  still  further  extension  of  time.^ 
He  must,  however,  make  such  application  before  he  is  in  contempt ; 
that  is,  before  the  period  limited  b}'  the  order  nisi  for  the  production  of 
the  documents  has  expired,  before  which  time  he  will  not  have  incurred 
an}-  contempt,  and  will  not  be  Uable  to  the  costs  of  the  certificate  of 
default  or  of  the  order  tiisi.* 

It  seems,  also,  that  the  Court  will  entertain  a  similar  motion,  to  dis- 
pense with  the  production  of  the  documents,  upon  giving  inspection  at 
the  house  or  counting-house,  &c.,  as  in  the  case  of  an  interlocutory  for 
production.® 

K  upon  the  return  of  the  warrant  for  the  production  of  documents, 
the  party  neither  produces  them  nor  attends  the  Master  to  ask  for  fur- 

*  Cotton  V.  Harvey,  12  Ves.  391.     Upon  fully  and  fairly  complied  with.     Hallett  v. 

the  books,  Ike,  being  produced  before  the  Hallett,  2   Paige,    432.     In  such  cases   the 

Master,  those  parts  which  do  not  relate  to  Master  should  allow  a  reasonable  time  to  in- 

the  subject  of  the  litigation  may  be  sealed  spect  the  books  and  papers  delivered,  and  to 

up.     And  it  is  contempt  of  the  (^ourt  for  tiie  prepare  interrogatories  for  the  examination 

adverse  party  to  break  open  the  parts  thus  of  the  party,  if  necessary.     Jbid. 
sealed  up.     IJios  v.  Merle,  2  Paige,  2!>4.  6  IJennett,  79;  and  see  Stubbs  v.  Sargon, 

5  lb.  393;  sed  quasre,   whether  the  inter-  4  Beav.  90.  ' 

rogatories  may  not  be  exhibited  in  the  Mas-  i  2  Smith,  3d  ed.  168. 

ter'g  office,  for  the  examination  of  the  party,  2  gee  Hand.  132. 

without  leave  of  the  Court.     If  there  is  rea-  ^  Hand.  132. 

son  to  suppose  that  the  party  has  not  made  a  *  2  Smith,  132. 

full  disclosure,  all  parties  interested  in  the  ^  Jones  ti.  Powell,  Seton,  424;  ex  relatione 

production   or  delivery  of  the  books,  &c.,  Tinney,  i^ce  post,  Ch.XLIL,  on  Production  <^ 

may  examine   such    party  a,s  to    the    fact  Documents. 
whether  the  order  of   the   Court  has  been 
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ther  time,  or  to  take  his  opinion  upon  the  propriety  of  limiting  the  pro- 
duction, under  the  discretionary  power  before  referred  to  ;  or  if,  having 
obtained  an  extension  of  time  from  the  Master  or  from  the  Court,  or 
haAing  attended  the  Master  upon  the  return  of  the  warrant,  and  ob- 
tained a  limited  order  for  production  (upon  which  occasion  the  Master 
will,  as  we  have  seen,  fix  the  time  when  such  production  ought  to  be 
made) ,  the  party  fails  to  produce  the  documents  within  the  time  lim- 
ited, the  party  requiring  the  production  may  proceed  to  enforce  it  by 
application  to  the  Court. 

For  this  purpose,  he  should  obtain  from  the  Master  a  certificate  of 
the  default,  and  upon  that  being  signed,®  a  motion  may  be  made 
*1179  *  that  he  may  produce  the  documents  within  foiu*  days  after  ser- 
vice of  the  order  upon  the  clerk  in  Court,  or  that  the  Sergeant- 
at-arms  may  go  against  him,  and  bring  him  to  the  bar  of  the  Court  to 
answer  his  contempt ;  this  is  called  the  four-da}^  order.^ 

It  may  be  mentioned  here,  that  the  certificate  of  a  Master  as  to  the 
non-production  of  documents,  cannot  be  contradicted  ;  and  that,  where 
the  Master  certified  that  the  writings  were  not  delivered  in,  but  the 
clerk  in  Court  offered  to  prove  that  they  were  delivered  in,  the  Court 
would  not  suffer  any  averment  to  be  made  contrary  to  the  certificate.'^  ' 

A  contempt  incurred  by  the  non-production  of  documents,  pursuant 
to  a  Master's  warrant  under  a  decree  or  order,  can  only  be  cleared  in 
the  same  manner  as  other  contempts,  i.  e.  by  producing  the  Master's 
certificate  of  the  party's  having  deposited  the  documents  required,  and 
moving  to  discharge  the  process  upon  payment  of  costs. 

Where  the  deeds,  &c.,  are  brought  into  the  Master's  office,  they  are 
usually  deposited  in  a  secure  box,  where  all  parties  wishing  to  inspect 
them  or  make  extracts  therefrom,  are  permitted  to  do  so  on  taking  out 
the  usual  warrants  for  that  purpose.^  The  Master  has,  however,  under 
the  60th  Order  of  1828,  above  referred  to,*  power  to  dispense  with  the 
deposit  of  the  documents  in  his.  office,  and  to  give  directions  for  the 
inspection  of  them  by  the  parties  requiring  the  same,  at  such  time  and 
in  such  manner  as  he  shall  deem  expedient. 

6  An  Order  of  the  Court,  dated  the  29th  Ward,  2  P.  Wms.  517;  Askew  v.  Peddle,  10 

October,  1692,  Beames's  Orders.  202,  directs  Sim.  182. 

that  all  reports  and  certificates  shall  be  filed  i  Seton  on  Decrees,  420.     In  the  case  of 

within  four  days  after  the  sif/ninr/  thereof,  a  peer  or  member  of  Parliament,  the  order 

and    that   all    proceedings    which    shall   be  should   be,    that   he   may   produce,    &c.,    or 

grounded   on   any   report   or  certificate  not  that  in  de.{a.i\h,  n sequestration  may  issue.  The 

tiled  as  aforesaid,  shall  be  utterly  void  and  same  course  of  proceeding  is  proper,  in  the 

of    none   effect;    but,    notwithstanding  this  case  of  a  corporation  aggregate,  see  Seton  on 

order,  the  practice,  in  cases  of  certificates  of  Decrees,  428;  and,   in  either  case,  upon  the 

default,  appears  to  be,  to  apply  to  the  Court  Master's    second   certificate   of   default,    the 

for  the  four-day  order,  on  the  day  when  the  order  for  the  sequestration  will  be  made  ab- 

certificate  bears  date  ( so  as  to  leave  no  inter-  solute.     Ibid.    As  to  exceptions  to  the  Mas- 

val  within  which  the  party  ma}'  obey  the  ter's  certificate,  see  .Jones  v.  Powell,  1  Sim. 

decree),  and  to  file  the  certificate  afterwards,  387;  Chennell  v.  Martin,  4  Sim.  340;  Kemp. 

taking  care,  however,  not  to  proceed  upon  v.  Wade,  2  Keen,  287. 

the  four-day  order,  until  after  the  filing  of  2  gel.  Ca.  in  Cha.  5;  2  Harr.   ed.  New!, 

the  certificate.     Indeed,  the  Registrar  in  fact  494,  n. ;  see  post.  Exceptions  to  the  Master's 

never  delivers  out  the  four-day  order,  until  report. 
the  certificate  has  been  filed.     Harris  v.  De  3  Bennett,  80. 

Tastet,  1  S.  &  S.  263 ;    see  also   Eyles  v.  4  Ante,  p.  1176. 
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It  ma}^  be  observed,  that  if  a  part}-  depositing  documents  in  a  Mas- 
ter's office,  pursuant  to  a  decree  or  order,  should  require  the  use  of 
them,  for  the  purpose  of  enabling  him  to  put  in  his  examination,  he 
may  obtain  an  order,  upon  motion  or  petition,  for  the  dehverj^  of  them 
to  him  for  the  purpose.^ 

When  the  purposes  of  the  production  of  books,  &c.,  are  satisfied,  an 
order  may  be  obtained  for  the  re-delivery  of  them,  either  by  motion  or 
petition.® 


Examination  of  Parties. 


4180 


We  have  seen  before,  that,  besides  the  direction  that  the  parties  shall 
produce  before  the  Master  all  deeds,  &c.,  the  decree  usually  goes  on  to 
order  "  that  the  parties  shall  be  examined  upon  interrogatories,  as  the 
Master  shaU  direct."  ^     This  part  of  the  order  is  seldom  omitted,  unless 


6  Hand.  1-37.  "It  was  also  ordered,  that 
the  plaintiff  should  have  liljerty  to  inspect 
the  documents  wliilst  they  were  in  the  cus- 
tody of  the  defendant,  at  all  seasonable 
times,  upon  his  giving  reasonable  notice; 
and  when  the  defendant  should  have  put  in 
his  examination,  it  was  further  ordered,  that 
he  should  return  the  said  documents  to  the 
Master,  in  the  like  state  and  condition  as 
when  thev  were  delivered  out."     Ibid. 

6  Hand.  15-5,  156. 

1  Ante,  p.  1176;  see  Gilmore  v.  Gilmore, 
40  Maine,  5-3;  Hart  v.  Ten  Evck,'2  John.  Ch. 
513;  Hollister  v.  Barkley,  ll'N.  H.  501.  By 
the  81st  of  the  Equity  Kules  of  the  United 
States  Courts,  the  Master  is  at  liberty  to  ex- 
amine any  creditor  or  other  person  coming  in 
to  claim  before  him.  either  upon  written  in- 
terrogatories, or  viva  voce,  or  in  both  modes, 
as  the  nature  of  the  case  may  appear  to  him 
to  require.  The  evidence  upon  such  exami- 
nation must  be  taken  down  by  the  Master,  or 
bj'  some  other  person  by  his  order,  and  in  his 
presence,  if  either  party  requires  it,  in  order 
that  the  same  may  be  used  by  the  ('oiirt,  if 
necessary.  The  lOoth  rule  in  New  York  was 
similar.  In  Remscn  v.  Remsen,  2  .John  Ch. 
499,  it  is  observed  by  Chancellor  Kent, 
"though  the  exhibition  of  interrogatories, 
duly  settled,  be  the  usual  mode  of  examina- 
tion appearing  in  the  books,  I  do  not  api)re- 
hend  that  it  is  indispensable.  The  practice 
with  us,  as  I  have  reason  to  believe,  has  been 
more  relaxed,  and  oral  examinations  have 
frequently,  if  not  generally,  prevailed.  This 
appears  to  me  to  be  a  question  merely  of  con- 
venience, and  does  not  involve  any  principle 
of  policy  or  of  right."  See  1  Iloff.  Ch.  Pr. 
636;  Story  v.  Livingston,  13  Peters,  .359.  A 
viva  voce  examination  does  not  alter  the 
rights  of  the  parties,  and  therefore  there  can 
be  no  cross-examination  by  the  party's  own 
counsel.  His  answers  are  testimony,  when 
responsive,  and  he  may  accompany  them 
with  an  explanation  fairly  responsive  to  the 
interrogatory.  Benson  v.  Le  Koy,  1  Paige, 
122. 

In  the  case  of    Jackson   v.   Jackson,   2 
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Green  Ch.  10-3,  in  New  Jersey,  the  Chan- 
cellor said:  "The  practice  of  oral  examina- 
tion is  universal  in  the  State  of  New  Jersey, 
as  well  in  relation  to  parties  as  witnesses, 
and  I  believe  the  practice  of  cross-examina- 
tion by  counsel  is  also  universal."  But  it 
was  held,  that  the  cross-examination  must 
be  confined  to  matters  or  facts  which  were 
the  subject  of  inquiry  on  the  original  exami- 
nation, and  which  were  authorized  to  be  ex- 
amined into  by  the  decretal  order. 

In  Massachusetts,  in  proceedings  in  Equity 
the  evidence  is  taken  in  the  same  manner  as 
in  suits  at  Law,  unless  the  Court  for  special 
reason  otlierwise  directs.  Genl.  Sts.  c.  131, 
§  60.  And  in  this  State  as  in  all  others,  where 
the  parties  are  by  law  made  witnesses  in  the 
cause,  of  course  no  special  order  for  their 
examination  can  be  necessary,  but  they  may 
be  examined  as  other  witnesses.  As  to  the 
extent  to  which  parties  may  now  be  witnesses 
in  luigland  and  in  Massachusetts,  see  ante, 
p.  887,  and  note.  In  reference  to  the  right  of 
filing  interrogatories  for  the  examination  of 
tlie  plaintiff,  as  in  England  and  New  Jersey, 
or  of  the  plaintiff  and  defendants,  as  in  Mas- 
sachusetts, see  ante,  p.  836,  note.  The  statute 
of  New  Jersey,  allowing  parties  to  be  sworn, 
excepts  cases  where  they  sue  or  are  sued  in  a 
representative  capacity.  Under  this  statute 
it  was  held,  that  if  a  defendant  in  a  suit  dies 
after  the  plaintiff  has  been  examined  as  a 
witness,  and  his  administrators  have  been 
made  defendants  in  his  place,  this  evidence 
will  be  admitted  at  the  hearing.  The  plain- 
tiff was  competent  at  the  time  when  it  was 
taken,  and  that  is  the  test  of  admissibility. 
It  cannot  be  rejected  because  the  defendant 
was  prevented  from  testifving  bv  his  death. 
Marlatt  v.  Warwick,  3  C' E.  Green  (N.  J.), 
108;  see  Shepherd  v.  McClain,  3  C.  I'>.  (irecn 
(N.  J.),  128;  S.  C.  4  C.  E.  Green,  439.  For 
decisions  under  a  similar  exception,  formerly 
existing  in  Massachusetts,  see  l)oody  v. 
Pierce,  9  Allen,  141,  144;  Hayward  v.  French, 
16  (iray;  Brady  v.  Brady,  8"  Allen,  101.  A 
Master  appointed  to  ascertain  certain  facts, 
and  state  an  account  under  a  bill  to  redecui 
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where  the  reference  relates  to  a  fact  as  to  which  the  examination  of  the 
parties  would  not  afford  evidence,  such  as  the  law  of  another  country, 
&c.^  Where,  however,  it  is  omitted  in  the  decree  or  order,  the  Master 
has  no  power  to  examine  the  parties,^  but,  in  such  case,  if  the  decree 

lias  not  been  enrolled,  the  Court  will  order  it  to  be  rectified.* 
*11S1       *  The  examination  of  parties  under  this  order  is,  like  the  pro 

duction  of  documents,  in  the  discretion  of  the  Master,  and,  in 
the  exercise  of  this  discretion,  he  may  not  only  refuse  to  examine  a 
l)arty,  but,  having  examined  him,  he  may  re-examine  him,  toties  quoties., 
if  he  thinks  proper,  without  a  new  order  of  the  Court. ^ 

If  the  Master  declines  to  examine  any  party  when  required  (which  he 
usually  does  by  refusing  to  allow  the  interrogatories  carried  in  for  his 
examination),  the  proper  way  of  taking  the  opinion  of  the  Court  upon 
the  propriety  of  the  Master's  decision  appears  to  be,  by  waiting  till  he 
has  made  his  report,  and  then  taking  an  exception  to  it,  on  the  ground 
of  his  refusal  to  examine  the  party. ^ 

Interrogatories  may,  it  seems,  be  carried  in  by  any  part}^  for  the  ex- 
amination of  another  party ;  thus,  interrogatories  may  not  onl}^  be  car- 
ried in  b}'  the  plaintiff,  for  the  examination  of  the  defendant,  and  vice 
versa,  but  the}'  may  be  carried  in  by  one  defendant  for  the  examination 
of  a  co-defendant.^  One  executor,  however,  cannot  examine  his  co- 
executor  to  prove  that  money  which  he  had  received,  and  alleges  to  have 
been  paid  over  to  his  co-executor,  had  been  properl}-  applied  by  him,  as, 
by  such  examination,  the  co-executor  would  discharge  himself  also  ;  in 
such  cases  the  Court  prefers  leaving  it  to  the  executor  who  has  paid  the 

mortgaged  premises  in  Maine,  may  examine  order,  or  it  would  have  been  drawn  up,  per- 

the  parties  as  to  the  receipt  of  "rents    and  haps,  witli  more  precision.     But  this  excep- 

profits,   or  the  possession  of  the  estate,   al-  tion    cannot    be   allowed,  because   it   is   not 

though  one  of  them  maj'  be  an  admiziistrator.  founded  on  any  objection  made   before    the 

Bailey  v.  Myrick,  52  Maine,  132.  Master.     Exceptions  are  always  to  be  con- 

2  Seton  on  Decrees,  12.  fined   to  objections  disallowed  or  overruled 

3  Prac.  Reg.  199;  2  Ch.  Rep.  10;  see  by  the  Master.  Here  we  understand  the 
McCrackan  v.  Valentine,  5  Selden  (N.  Y.),  defendant  submitted  to  an  examination,  and 
42.  Copeland  v.  Crane,  9  Pick.  93,  was  a  it  is  too  late  to  question  the  authority  of  the 
bill  in  lyjuity  by  the  administratrix  of  a  de-  Master,"  pp.  77,  78.  But  by  the  course  of 
ceased  partner,  against  the  surviving  partner,  practice  now  existing  in  Massachusetts,  par- 
for  an  account,  and  the  bill  and  the  answer  ties  may  be  examined  before  a  Master,  as  in 
of  the  defendant  were  referred  to  a  Master,  the  other  proceedings  in  the  suit,  like  other 
"he  to  take  the  books  and  papers  of  the  witnesses,  without  any  order,  and  in  the  same 
partnership,  examine  the  same,  receive  the  manner  as  in  suits  at  Law.  See  preceding 
evidence,  hear  the  parties,  audit  and  state  note.  By  the  United  States  Equity  Rule, 
the  accounts,  and  report  the  facts  material  77,  the  Master  has  full  authority  to  examine 
for  the  decision  of  the  cause;  "  and  the  Mas-  the  parties  in  the  causes  upon  oath,  touching 
ter  examined  the  defendant  on  oath,  without  all  matters  contained  in  the  reference.  See 
objection  on  his  part.     One  of  the  exceptions  Pingree  v.  Coffin,  12  Gray,  288. 

taken  to  the   Master's  report  was,  that  the  *  Ante,  p.  1028. 

defendant  was  examined  upon  oath  or  inter-  i  Cowslade  «.  Cornish,  2  Ves.  270;  1  Dick. 

rogatories   before  the  Master,  he  having  no  149,  S.  C. 

special  authorit3'  by  the  order  of  reference  2  Chennell  v.  Martin,  4  Sim.  340;   also 

thus   to  examine  him.     The   Court,  in  their  see  Simmons  v.  Gutteridge,  13  Ves.  262;  and 

decision   overruling  this   exception,  remark,  post,  jt.  1182. 

"The  order  is   very  general,  and  does  not  3  Simmons  v.   Gutteridge,    13  Ves.  265; 

specify  the   principles    upon   which   the   ac-  but  it  seems  that  a  plaintiff  cannot  examine 

counts  were  to  be  taken  by  the  Master.     But  his    co-plaintiff.     Edwards    v.   Goodwin,    10 

neither  party  objected   to  the  form  of  the  Sim.  123. 
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money  over  to  Hie  other,  to  discharge  himself  bj*  his  oath,  to  allowing 
one  part}'  to  examine  the  other.* 

ThesQ  interrogatories  are  usually,  though  not  necessarilj',  prepared  by 
counsel ;  it  is  not,  however,  necessary  that  the}'  should  be  signed 
by  him.  as  the}'  must  be  settled  by  the  Master.^  As  the  *  ob-  *1182 
ject  of  such  interrogatories  is  chiefly  to  sift  the  conscience  of  the 
party  and  to  obtain  admissions  from  him,  they  consequently  partake 
more  of  the  nature  of  the  interrogating  part  of  a  bill,^  than  of  inter- 
rogatories for  the  examination  of  witnesses,  and  are  not  subject  to  the 
same  restrictions  as  to  leading  questions,  &c. 

Where  the  object  of  the  examination  is  to  obtain  the  admission  of  the 
party  as  to  facts  detailed  in  a  state  of  facts,  they  generally  follow  the 
state  of  facts  in  the  same  manner,  that  the  interrogating  part  follows 
the  statements  and  charges  in  a  bill. 

The  proper  course  for  bringing  before  the  Court  an  objection  to  the 
interrogatories  as  settled  by  the  Master,  appears  to  be  by  excepting  to 
the  Master's  certificate  of  having  allowed  the  interrogatories,  and  not 
by  presenting  a  petition  or  making  a  motion  to  the  Court  to  vary  or 
suppress  them.^ 

With  respect  to  the  form  of  the  exceptions,  it  is  to  be  observed,  that, 
if  one  general  exception  is  taken  to  the  certificate,  because  the  Master 
ought  not  to  have  allowed  all  the  interrogatories,  the  party  excepting 
will  succeed  if  he  shows  the  Master  was  wrong  in  allowing  one  ;  but  if 
the  exception  is  "  because  the  Master  ought  not  to  have  allowed  any  of 
them,"  then,  if  one  is  proper,  the  general  exception  fails  as  to  all.'' 

It  is  to  be  noticed,  that  exceptions  will  lie  to  the  Master's  certificate, 
as  well  on  account  of  what  he  strikes  out  of  the  interrogatories  as  of 
what  he  allows  in  them.*  It  seems,  however,  that  if  the  Master  dis- 
allows the  interrogatories  altogether,  it  is  not  the  practice  for  him,  to 
certify  his  disallowance  of  them,  but  he  proceeds  to  make  a  report 
without  examining  the  party, ^  so  that  in  fact,  there  is,  in  that  case,  no 
certificate  of  the  Master  to  which  exceptions  can  be  taken  ;  the  conse- 
quence, therefore,  is,  that  the  party,  dissatisfied  with  the  Master's  opin- 
ion disallowing  interrogatories  altogether,  must  wait  till  the  Master  has 
made  his  report,  and  then  take  exceptions  to  the  report  on  the  ground 
of  his  having  refused  to  examine  the  party.'' 

It  has  been  before  stated,  that  the  Master  may  examine  a  party  toties 
quoties  if  he  thinks  proper.''     For  this  purpose  the  Master  is  at  liberty 

<  Dines  v.  Scott.  1  T.  &  R.  358.  Pearson  v.  Knapp.  1  M.  &  K.  312,  and  Cot- 

6  Purcell    t'.   M'Namara,    17    Ves.    435;  ham  v.  West,   1   Beav.    380;    Hopkinson   r. 

Jackson  v.  Jackson,  2  Green  Ch.  102.  Bagster,  1  Y.   &  C.   13;  see /;<«<,  Exceptions 

1  See  McDougald  v.  Dougherty,  11  Geo.  to  the  ^f aster's  Report. 

570.  '  *  Arclibishop  of  York  v.  Stapleton,  cited 

2  Chennell  v.  Martin,  4  Sim.  343;  Hughes       4  Sim.  345. 

«.  Williams,  6   Ves.  459;  see  Arclibishop  of  ''  Chennell  v.  Martin,  4  Sim.  342. 

York  V.  Stapleton,  cited  4  Sim.  345;  Strange  6  Ibid.;  Forbes  v.  Peacock,  12  Sim.  528; 

c.    Thomas,    cited    4    Sim.  340;    Paxton  v.  Kx  parte  Charter,  2   Cox,  1G8 ;  Simmons*. 

Douglas,  10   V^es.  239;  Stanyford  v.  Tudor,  Gutteridge,  13  Ves.  262. 
2  Di<  k  549.  "  Supra,  p.  1181. 

3  Moore  v.  Langford,  6  Sim.  323 ;  see  also 
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to  receive  new  interrogatories,  wlierever  he  may  consider  it  necessary  to 
tlie  justice  of  a  case,  that  he  should  so  do,  and  this  he  may  do  even 
*1183  after  a  motion  for  the  payment  of  money  into  *  Court,  upon  an 
admission  in  the  examination  to  former  interrogatories.^  And 
it  seems  th^it  fresh  interrogatories  may  be  received  by  the  Master,  with- 
out an  order  of  the  Court  to  warrant  them.'^ 

The  pai'ty  wliose  examination  is  required,  is  bound,  after  the  Master 
has  settled  the  interrogatories,  to  prepare  his  examination  forthwith, 
and  if  there  is  any  delay  on  his  part,  the  Master,  on  a  warrant  being 
served,  underwritten,  "  At  which  time  the  defendant  A.  is  to  bring  in 
his  examination  to  the  interrogatories  settled  by  the  Master  "  will  fix  a 
daj'  upon  being  attended  by  the  part}'  or  his  solicitor,  by  which  such 
examination  is  to  be  brought  in.^  The  time  allowed  for  a  part}'  to  put 
in  his  examination  is  altogether  in  the  discretion  of  the  Master,  but  a 
month  is  the  usual  time  limited,  unless  under  special  circumstances.'* 

A  part}'  in  contempt  for  not  putting  in  his  examination,  can  only  be 
discharged  from  his  contempt  upon  the  same  terms  as  a  party  in  con- 
tempt for  not  putting  in  an  answer,^  i.  e.,  upon  putting  in  his  examina- 
tion, and  pa}-ing  or  tendering  the  costs  of  his  contempt.  Upon  doing 
this,  he  may  move  to  be  discharged ;  and  it  is  to  be  observed,  that  he 
is  entitled  to  be  so  discharged,  upon  putting  in  his  examination,  and 
that  he  cannot  be  detained,  till  the  sufficiency  of  the  examination  has 
been  ascertained ;  ^  the  party  exhibiting  the  interrogatories  may,  how- 
ever, if  the  examination  should  be  reported  insufficient,  proceed  upon 
tlie  old  process.'' 

If  the  party  to  be  examined  is  desirous  of  putting  in  his  examination, 
he  should  procure  a  copy  of  the  interrogatories,  as  settled  by  the  Mas- 
ter, from  the  Master's  office,  and  should  prepare  his  examination  with- 
out delay.  For  that  purpose,  if  it  is  necessary,  that  he  should  have  in 
his  possession  any  documents  which  he  has  delivered  into  the  Master's 
office,  he  may,  as  we  have  seen,  obtain  an  order  for  the  re-delivery  of  them 
to  him  for  the  purpose  of  enabling  him  to  prepare  his  examination.' 
*1184  *  An  examination,  though  generally  drawn  or  settled  by  coun- 
sel, is  not  necessarily  signed  by  him,^  there  being  no  order  of  the 

1  Hatch  V. ,  19  Ves.  116.  ^  Where  a  defendant  is  examined  by  the 

2  Lynn  i'.  Biiclc,  3Mad.281;  Pricer.  Lytton,  plaintiff,  in  relation  to  the  amount  due  the 
5  Mad.  465;  Sidden  v.  Forster,  1  S.  &  S.  335.       plaintiff,  on  account  of  certain  property  sold 

3  Bennett,  72.  by  the  defendant  on   commission,  it  is  not 

4  lb.  73.  sufficient  for    the  defendant  to  refer  to  his 

5  Ante^  p.  488  et  seq.  books  of  account,  produced  before  the  Ma.ster; 

6  Bonus  r.  Flack,  18  Ves.  287;  Chalk  v.  but  he  must  give  the  best  answer  he  can  from 
Thompsoi-.,  4  Sim.  350.  recollection  and  information,  aided  by  a  re- 

'i  Bonus   V.    Flack,    18  Ves.    287.      It   is,  currence  to  the  books  and  papers,  immediately 

however,  laid  down  by  Lord  Eldon,  that  he  within    his  control    and  possession,    aceom- 

cannot  do  so.  if  he  has  accepted  the  costs  of  panied  by  such   explanations   responsive  to 

the  contempt;  this  was  also  the  rule  of  the  the  questions  put,  as  are  necessary  to  prevent 

Court  with  regard  to  answers,  but  has  been  improper  conclusions  being  drawn  fi'om  his 

altered  with  respect  to  them  bv  the  24th  of  answers.     Peck  v.  Hamlin,  1  Paige,  247. 
the   Orders  of  1828  (see  ante,  p.  488).     The  i  Bonus   v.  Flack,  18  Ves.  2^7;  see  also 

Order,  however,  merely  applies  to  answers,  Yates  v.  Hardy,  Jac.  223;  Keene  v.  Price,  1 

and  it  is  still  doubtful  whether  the  Court  will  S.  &  S.  98. 
extend  the  principle  of  it  to  examinations. 
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Court  requiring  that  it  should  be  so,  as  in  the  case  of  a  pleading.  It  is 
entitled  in  the  cause,  and  is  described  in  the  heading,  as  "  The  answer 
and  examination  of  the  above-named  defendant  [or  plaintiff],  A.  B., 
to  interrogatories  exhibited  on  behalf  of  the  above-named  plaintiff  [or 
defendant] ,  and  allowed  b}-  ,  one  of  the  Masters  to  this  Honor- 

able Court  to  whom  this  cause  stands  referred,  pursuant  to  a  decree 
made  on  hearing  thereof  [or  to  an  order] ,  bearing  date  the  day 

of  18     ." 

An  examination  is  in  the  nature  of  an  answer,  and  not  of  a  deposi- 
tion, and  is  governed  by  nearl}-  the  same  rules  as  answers.^  It  does 
not,  however,  commence^  with  an}^  protestation,  but  proceeds  at  once 
to  answer  the  interrogatories  seriatim,  viz.,  "  To  the  first  interrogatory 
the  examinant  saith"  &c.,  and  there  is  no  general  traverse  at  the  end. 
When  prepared,  the  examination  must  be  sworn  in  the  same  manner  as 
a  written  answer.^ 

K  the  party  to  be  examined  is  not  in  a  competent  state  of  mind  to 
put  in  his  examination,  the  usual  com-se  is,  for  the  Court  to  appoint 
some  person  to  put  in  his  examination  for  him.* 

If  an  examination  contains  any  matter  which  is  scandalous  or  imper- 
tinent, it  may  be  expunged. 

Any  part}'  who  wishes  to  complain  of  any  matter  introduced  into  any 
state  of  facts,  affidavit,  or  other  proceeding  before  the  Master,  on  the 
ground  that  it  is  scandalous  or  impertinent,  shall  be  at  liberty,  without 
any  order  of  reference,  by  the  Court  to  take  out  a  warrant  for  the  Mas- 
ter to  examine  such  matter ;  and  the  Master  shall  have  authority  to 
expunge  any  such  matter  as  he  shall  find  to  be  scandalous  or  imper- 
tinent.^ 

In  order,  therefore,  to  have  matter  which  is  impertinent  or  scandalous 
expunged  from  an  examination,  the  party  complaining  must  take  out  a 
warrant,  as  directed  b}'  the  above  order.  It  is,  however,  to  be  men- 
tioned in  this  place,  that  it  is  not  a  matter  of  course  to  refer  an  exami- 
nation for  impertinence,  after  an}-  proceeding  has  been  had  upon  it.* 
A  reference  for  impertinence  ought  also,  as  in  the  case  of  an  answer, 
to  precede  a  reference  for  insufficiency. 

When  an  objection  is  taken  to  an  examination,  on  the  ground  of 
insufficiency,  no  exceptions  are  filed,  as  in  the  case  of  answers, 
*  but  on  the  return  of  the  warrant  "to  consider  the  insuffi-  *1185 
ciency,"  the  party  complaining  must  point  out  the  insufficiency, 
and,  upon  hearing  the  opposite  party,  the  IVIaster  decides  if  such  exam- 
ination is  or  is  not  sufficient.^  If  the  Master  considers  the  examination 
insufficient,  he  gives  a  certificate  to  that  effect,  particularizing  the  inter- 

2  Ante,  p.  711  et  seq.     The  answers  to  in-  ■•  Pape  v.  Page,  28th  Nov.,  1799;  1  Newl 

terrogatories  are  put  in  in  writing;,  on  advise-  325;  Piddock  v.  Brown,  3  P.  Wnis.  288. 
ment  of  counsel;   and   under   this   mode   of  6  73d  Ord.  of  1828. 

proceedinij  there  can  be   no  cross-exaniina-  8  .Johnston  v.  Ure,  2  S.  &  S.  578. 

tion.     .lackson  v.  Jackson,  2  Green  Ch.   102.  i  IJeiinetl,  76. 

8  Ante,  pp.  7i3,  7-14  et  seq. 
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rogatory  or  interrogatories,  or  part  of  an  interrogatory,  which  he  con- 
eiders  not  sufficiently  answered."  If  the  Master  considers  the  examination 
sufficient,  he  must  also  give  a  certificate  to  that  effect.^  In  either  case, 
the  proper  course  to  be  pursued  to  obtain  the  opinion  of  the  Court,  upon 
the  Master's  judgment,  is  b}^  excepting  to  the  certificate.* 

It  is  to  be  observed,  that  where  the  Master  certifies  the  examination 
sufficient,  an  exception  in  general  terms,  "  for  that  the  Master  has  cer- 
tified the  examination  sufficient,  whereas  he  ought  to  have  reported  it 
insufficient,"  is  regular,  and  that  it  is  not  necessary  to  state  in  what 
respect  the  examination  is  not  sufficient.^  The  Master,  in  deciding  on 
the  sufficiency  or  insufficiency  of  any  answer  or  examination,  must  take 
into  consideration  the  relevancy  or  materiality  of  the  statement  or  ques- 
tion referred  to.® 

In  considering  the  sufficiency  or  insufficiency  of  an  examination  upon 
exceptions  to  the  Master's  certificate,  the  Court  will  look  at  it,  to  see 
whether  there  is  any  substantial  defect ;  and  not  with  a  critical  eye, 
holding  insufficient  ever}'  examination  that  is  not  framed  with  the  strict 
accuracy  of  special  pleading.'' 

An  insufficient  examination,  like  an  insufficient  answer,  is  considered 
as  a  nullity :  when,  therefore,  the  examination  is  found  insufficient, 
either  upon  the  Master's  certificate,  or  by  order  of  the  Court,  made 
upon  exceptions  to  it,  the  same  proceedings  may  be  adopted  as  if  no 
examination  had  been  put  in  at  all ;  ^  therefore,  if  no  four-day 
*1186  order  for  a  Sergeant-at-arms,  has  been  obtained,  it  *  may  be 
moved  for  upon  the  production  of  the  Master's  certificate,  or  of 
the  order  upon  exceptions.  If  a  four-day  order  has  been  obtained,  but 
has  not  been  made  absolute,  it  may  be  made  absolute,  upon  the  produc- 
tion of  the  Master's  certificate  or  order,  in  the  same  waj-  as  it  would 
have  been  if  no  examination  had  been  put  in.^  And  so,  as  we  have 
seen,  if  the  order  has  been  made  absolute,  and  the  party  has  been  ar- 
rested by  the  Sergeant-at-arms,  and  discharged  upon  putting  in  a  fiir- 
ther   examination ;    if  such   fiu"ther    examination    is    again    reported 

2  Bennett.     He  should  in   his  certificate  the  examinant,  was  bound  to  discover  the 

fix  a  time  within  which  a  further  exaniina-  same. 

tion  is  to  be  put  in.     Case  v.  Abeel,  1  Paige,  "  Whereas,  in  my  opinion,  the  said  ex- 

630.     Form  of  certficate,    on  a  reference  of  aminant  was  bound  to  have  positive!}- ailefjed, 

an  examination  for  insufficiency: —  he  had  set  forth  a  full  account  of  the  same, 

Title.     "  I  humbly  certify  to  this  Honor-  or  to  have  stated  on  what  grounds  he  was 

able  Court,  that  under  an  order  of  reference  not  legally  bound  to  set  forth  a  part  thereof. 

on  the day  of ,  made  in  this  cause,  "  All   which,   &c.,   &c."     See   Sharpe   v. 

I  have  been  attended  by  the  solicitors,  &c.,  Sharpe,  3  John.  Ch.  407. 
and  have  looked  into  the  interrogatories  ex-  3  gee  Chalk  v.  Thompson,  4  Sim.  3.50. 

hibited  by  the  plaintiff,  and  the  examination  *  Ibid. ;  and  see  Purcell  v.  M'Namara,  12 

of  the  defendant,  C.  D.,  thereto;  and  I  find  Ves.  166;  Chennell  v.  Martin,  4  Sim.  340. 
the  said  examination  insufficient.  5  Purcell  v.  M'Namara,  ubi  supra. 

"In  not  answering  fully  to  the  second  in-  ^  74th  Order  of  1828. 
terrogatory,  that  he  had  set  forth  a  full  and  "^  Per  Sir  W.   Grant,  M.  R.  in  Purcell  v. 
true  account  of  all  the  goods  and  merchan-  M'Namara,  12  Ves.  170. 
dise  referred  to  tlierein,  and  the  sales  and  pro-  ^  gee   Jackson  v.   Jackson,  2  Green  Ch. 
ceeds  thereof,  but  in  answering  only,  that  he  102;  1  Hoff.  Ch.  Pr.  529,  533;  Allfrey  v.  All- 
had  set  forth  a  full  account  thereof,  so  far  as  frey,  12  Beav.  620. 
the  plaintiff  had  any  legal  right  therein, or  he,           "1  Weston  v.  Jay,  1  Mad.  527. 
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insufficient,  the  party  carrying  in  the  interrogatories  may  proceed  upon 
the  old  process.^ 

From  what  has  been  above  stated,  it  will  be  seen,  that  the  same 
principles  which  govern  the  practice,  in  the  case  of  insufficient  answers, 
will  govern  the  practice  in  that  of  insufficient  examinations  ;  ^  and  it  seems 
that  this  wUl  be  extended  to  cases  in  wliich  a  party  so  far  trifles  with 
the  Court  as  to  put  in  a  third  insufficient  examination,  and  that  the 
Court  will,  upon  such  occasions,  adopt  the  same  practice  of  ordering 
the  party  to  stand  committed,  and  to  be  examined  upon  interrogatories 
befoi-e  the  Master,  as  to  the  points  wherein  his'  examination  is  reported 
insufficient,  as  in  the  case  of  a  third  insufficient  answer  to  a  bill.* 

It  is  to  be  recollected,  however,  that,  except  in  the  case  above  men- 
tioned of  a  third  insufficient  examination,  the  Master  cannot,  upon  an 
examination  being  found  insufficient,  receive  further  interrogatories,  and 
compel  the  party  to  answer  such  further  interrogatories  at  the  same 
time  that  he  puts  in  further  examination  to  the  original  interrogatories, 
without  an  order  of  the  Com-t,  and  that  such  order  will  not  be  made  by 
the  Court,  unless  upon  special  application. 

If  the  Master  certifies  the  examination  of  a  party  to  be  insufficient, 
the  part}-  examining  may  move,  upon  the  Master's  certificate,  for  the 
costs  of,  and  occasioned  by,  the  insufficiency  of  the  examination." 

Copies  of  the  examination  of  the  party,  upon  interrogatories,  like 
copies  of  all  other  proceedings  before  a  Master,  may  be  taken  by  all 
parties  to  the  cause  who  are  interested  in  it ;  ^  and  any  party  to  the 
suit  ma}'  avail  himself  of  an  admission,  in  such  examination,  to 
charge  the  party  examined. '^  An  examination,  however,  *  like  *1187 
an  answer,  can  only  be  made  use  of  as  evidence  against  the 
party  putting  it  in,  and  cannot  be  read  as  evidence  in  favor  of,  or 
against  an}'  other  party. ^ 

It  is  to  be  observed,  that  a  party  examining  another  is  not  bound  to 
make  use  of  the  examination  before  the  Master ;  if  he  declines  to  do 
so,  however,  the  Master  may  read  it  himself.^  In  fact,  the  examina- 
tion is  taken  for  the  information  of  the  Master,  and  the  Master  is  at 
liberty  to  look  at  it,  whether  read  by  the  party  examining  or  not,  for 
the  purpose  of  ascertaining  the  view  taken  of  the  case  by  the  examin- 
ant,  and  of  seeing  how  far  his  statement  is  contradicted  or  borne  out 
by  the  other  evidence  before  him.  Upon  the  same  principle,  the  Court 
will  allow  an  examination  to  be  read,  upon  the  hearing  of  exceptions 

2  Ante,  p.  1183;  see  Case  v.  Abeel,  1  y.  A 11  f rev;  12  Beav.  620;  and  see /Be  Bain- 
Paige,  630;  Croskev  u.  European  &  American  bridge;  11  Beav.  620;  2  Smith  (3d  ed.), 
Steam  Co.,  U  \V.  k.  514,  V.  C.  W.  148. 

8  Weston  V.  Jay,  1  Mad.  527.    The  pro-  6  Dyott  v.  Anderton,  3  V.  &  B.  176. 

ceedings  upon  the  Master's  certificate,  as  to  ''2  Smith,  135. 

thH   sufficiencv  of  an  examination,  are  sub-  ^  Ibid.  ;  see  also  Dines  v.  Scott,  T.  &  R 

etantially  the'same  as  upon  a  report  on  ex-  358.     If  the  evidence  of  a  party  is  required 

ceptions"to  an  answer  for  insufficiency.   Case  before   the   Master,   in   favor  of  or   against 

V.  Abeel,  1  Paige,  6.30.  another  party,  he  may  bo  examined  as  a  wit- 

*  Bennett  Ap.  29,  c.  3,  §  2,  Nos.  11,  12.  ness,  subject  to  the  usual  objections. 

6  Hubbard  v.  Hewlett,  2  Mad.  469 ;  Allfrey  2  Gilbert  t>.  Wetherell,  2  S.  &  S.  259. 
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from  the  Master's  report,  although  it  has  not  been  made  use  of  by  the 
party  exhibiting  the  interrogatories  before  the  Master.^ 

It  may  be  mentioned  here,  that,  where  in  an  examination  put  in  by 
two  co-executors,  it  was  stated,  that  their  receipts  had  been  joint ;  but 
it  aj)pcared,  b}' affidavit,  that  sucli  statement  was  made  through  mistake 
and  inadvertence,  and  that  one  of  the  executors  had  in  fact,  received 
nothing,  Ubert}'  was  given  to  him  to  put  in  a  supplemental  examination 
to  correct  the  mistake.* 

The  Master  is  at  liberty  to  examine  any  creditor  or  other  person 
coming  in  to  claim  before  him,  either  upon  written  interrogatories  or 
viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to 
him  to  require ;  the  evidence  upon  such  examination  being  taken  down 
at  the  time  by  the  Master,  or  by  the  Master's  clerk  in  his  presence,  and 
preserved  in  order  that  the  same  may  be  used  by  the  Court  if  neces- 
6ar3\^ 

It  may  here  be  remarked,  that  now  where  a  person  becomes  quasi  a 
party  upon  a  claim  of  this  nature,  the  method  of  enforcing  his  obedi- 
ence to  the  order  of  the  Court  is  the  same  as  the  course  of  proceeding 
against  a  party  to  the  record.® 

Evidence. 

Where  the  Court  directs  an  inquiry  into  a  fact,  it  is  in  the  nature  of 
a  new  issue  joined,  and  what  would  be  evidence  in  any  other  case,  will 

be  evidence  before  the  Master." 
*1188  *  The  parties  in  the  cause,  are,  therefore,  at  libert}',  in  an  in- 
quiry in  the  Master's  office,  to  make  use  of  all  the  proceedings 
which  are  of  record  in  the  cause,  whether  they  be  pleadings,  such  as 
bills,  answers,  &c.,  or  in  the  nature  of  e\'idence,  such  as  the  deposi- 
tions of  witnesses,  or  affidavits  which  have  been  made  use  of  or  filed 
on  former  occasions.^  The  pleadings  in  the  cause  under  the  former 
practice  could  only  be  used  as  admissions  by  the  party  on  whose  behalf 
they  were  filed,  and  could  not  be  made  use  of  as  evidence  for  or  kgainst 

8  Ibid.  1  See  Gilniore  v.  Gilmore,   40  Maine,  53. 

■♦  Hewes  v.  Hewes,  4  Sim.  1,  as  to  correct-  By   the   80th   Equity    Rule   of    the    United 

ing  an  answer  by  supplemental  answer;  see  States  Courts,  all  affidavits,  depositions,  and 

ante,  pp.  779,  780.  documents  which  have  been  previously  made, 

6  72d  of  ^he  Orders  of  1828.     The  81st  of  read,    or  used  in  the  Court,  upon  any  pro- 

the  Equity  Rules  of  the  Courts  of  the  United  ceedings  in  any  cause  or  matter,  may  be  used 

S'ates  is  the  same.  before  the  Master.     It  is  not  error  for  a  Mas- 

6  15th  Order,  1841 ;  ante,  p.  1061.  ter,  at  a  hearing  before  him,  to  admit  in  evi- 

"  Smith   «.  Althus,  11  Ves.  564.     Where  dence  a  deposition  taken  on  commission  out 

fae  claims  set  up  by  one  of  the  parties  against  of  the  Commonwealth,  although  it  does  not 

the  other,  are  resisted  on  the  ground  of  fraud,  appear  that  all  the  formalities  required   in 

and  that  question  is  presented  to  the  Court,  depositions  taken  within  the  State  were  ob- 

aud  judicially  determined  in   favor  of  such  served.     The  Master  may  exercise  the  same 

claims,  and  the  case  is  sent  to  a  Master  to  discretion  the  Court  could   in  such   a  case, 

find  tlie  amount  due,  he  is  not  authorized  to  Tyng  u.  Thayer,  8  Allen,  391,  397;  Stiles  v. 

re-examine    the    question    of    fraud.      Gil-  Allen,  5  Allen,  320;  Bacon  y.  Rogers,  8  Allen, 

more   t'.    Gilmore,    40   Maine,    50;    see    Mc-  146;  Genl.  Sts.  Mass.  c.  131,  §  37. 
Crackan  v.  Valentine.  5  Selden   (N.  Y.),  42. 
[See  infra,  1296,  n.  4.] 
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an}-  other  part}' :  -  but  it  seems  that  under  the  present  practice,  the  an- 
swer of  one  defendant  maj'  be  read  against  his  co-defendant.^ 

If  the  admissions  alread}'  made  in  the  pleadings  are  insufficient,  the 
parties  may  also,  as  we  have  seen,  obtain  farther  admissions  from  each 
other  b}'  exhibiting  interrogatories  under  the  direction  of  the  Master  for 
their  examination,  the  answers  to  which  interrogatories  may  be  read 
before  the  Master  as  evidence  against  the  parties  by  whom  they  are 
given. 

The  Master  ma}'  also  allow  an}-  parties  who  are  competent  for  that 
purpose,  to  admit  any  given  facts  to  be  true,  and  it  is  directed  by  an 
old  order  of  the  Court,  that  if,  before  the  Master,  either  party,  by  his 
counsel,  clerk,  or  solicitor,  admit  a  matter  of  fact,  the  Master  shall 
take  a  memorandum  thereof,  in  his  book  of  minutes,  or  memorandums, 
and  the  party  admitting  shall,  in  his  presence,  subscribe  such  minutes  or 
memorandums  ;  which  subscriptions  shall  be  conclusive  to  the  party  on 
whose  behalf  the  same  was  so  subscribed,  so  as  the  other  side  shall  not 
be  put  to  any  proof  of  the  matter.* 

It  is  to  be  observed,  that  the  Master  ought  to  take  the  admissions  of 
such  parties  only  as  are  competent  to  make  them,  and  that  neither  in- 
fants nor  married  women  will  be  bound  by  admissions  to  their  dis- 
advantage.^ 

*The  right  to  use  the  proceedings  in  the  cause  as  evidence  *1189 
before  a  Master  upon  a  reference  before  him,  is  subject  to  the 
same  rules  and  restrictions  as  govern  the  admissibihty  of  similar  evi- 
dence before  the  Com-t.  Therefore,  evidence  wUl  not  be  admissible 
merely  because  it  appears  in  the  decree  to  have  been  taken  at  the  hear- 
ing of  the  cause ;  for  the  evidence  may  be  admissible  against  one 
defendant,  or  for  one  purpose,  and  not  against  another  defendant,  or 
for  another  purpose.^ 

It  seems,  also,  that  the  evidence  of  witnesses  in  another  cause, 
between  the  same  parties,  may  be  read  before  a  Master  without  an 
order  to  warrant  it,^  though,  as  we  have  seen,  such  an  order  is  neces- 
sary to  authorize  the  reading  of  such  depositions  or  proceedings  before 
the  Court  at  the  hearing.^  In  Lubiere  v.  Genou,*  however.  Sir  Thomas 
Clarke,  tlie  Master  of  the  Rolls,  made  an  order  for  the  reading  of  the 
depositions  in  a  cross-cause,  on  an  account  before  the  Master,  directed 
in  the  original  cause  ;  but  it  is  to  be  observed,  that,  in  that  case,  a 

2  Iloare  i\  Johnstone,  2  Keen,  553;  Kemp  as  to  which,  see  Lord  Eldon's  judgment, 
V.  Wade.  2  Keen,  086,  688 ;  Meyer  v.  Mont-      ibid. 

riore,  0  Heav.  521.  6  As  to  how  far  infants  are  bound  by  the 

3  Ashmall  v.  Wood,  3  .Jur.  N.  S.  232,  V.  acts  of  persons  acting  for  them  in  a  suit,  see 
C.  S.  ;  see  ante,  p.  841  et  sea.  and  notes.  ante,  p.  72. 

■*  VVyatt's   P.  K.    304.     The  propriety  of  >■  Handford  r.  Handford,  5  Ilare,  212;  and 

adhering  to  this  rule  is  exemplilied  Ijy  wliat  see   Smith  v.  Althus,  11   Ves.    5()4;   Law   v. 

took   jdace  in   the   East   India  Conijiany  v.  Hunter.  1  Kuss.  101;  Walker  v.  Woodward,  1 

Kcif^lilev,  4  Mad.  IG,  in  wliicii  case  the  dis-  Russ.  109. 

cussidii  ))efore  tlie  House  of  Lords  was  prin-  2  Anon.,  3  Atk.  524;   but  see  Rhodes  V. 

cipaliy  upon  the  point,  wliether  tlie  Master's  Rhodes,  L.  R.  1  Ch.  Ap.  483,  L.  JJ. 
re[iort  that  certain  admissions  were  made  be-  3  Ante,  p.  8G8. 

fore  him,  could  be  the  subject  of  exception ;  *  2  Ves.  579. 
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difficulty  was  suggested,  arising  from  the  circumstance  that  the  cross- 
bill had  been  dismissed.^ 

All  affidavits  which  have  been  previously  made  and  read  in  Court 
upon  any  proceeding  in  a  cause  or  matter,  may  be  used  before  the 
Master ;  ®  and  all  evidence  taken  at  the  hearing  of  any  cause  may  be 
used  in  any  subsequent  proceeding  in  the  same  cause.'' 

And  here  it  is  necessary  to  call  the  practitioner's  attention  to  the  fact, 
that,  in  strict  practice,  wherever  a  reference  to  a  Master  is  du'ected  by 
a  decree  or  decretal  order,  under  which  it  becomes  necessary  to  estab- 
lish facts  by  the  testimony  of  living  witnesses,  such  testimony  ought  to 
be  obtained  b3'  examination  of  the  witnesses,  and  that  a  Master  cannot, 
in  any  case,  proceed  upon  an  inquir}'  before  him  upon  affidavit,  unless 
by  consent  of  all  parties,  as  the  effect  of  proceeding  upon  affidavit  is  to 
deprive  the  other  side  of  the  power  of  cross-examination.^  For  this 
reason  it  is,  that  the  Master  cannot,  strictly  speaking,  receive  affidavits 
under  a  decree  in  which  an  infant  is  concerned.^  And  where  a  reference 
had  l)een  made  to  the  Master,  under  the  decree,  of  a  question  of 
*1190  *  legitimacy,  and  the  Master  proceeded  upon  affidavits  obtained 
from  America,  Sir  J.  Leach  V.  C,  on  a  motion  for  that  purpose, 
directed  the  Master  not  to  proceed  upon  the  affidavits,  but  gave  the 
parties  libert}',  under  the  cii^cumstances,  to  apply  to  the  Court,  if  by 
death  or  othei-wise  it  should  become  impossible  to  obtain,  under  a  com- 
mission, the  evidence  of  the  persons  who  had  made  the  affidavits.^ 

It  is  to  be  noticed  that  the  Master  is  required  at  the  time  appointed 
for  considering  the  matter  of  the  decree  or  order,  amongst  other  things, 
"  to  point  out  whether  the  matter  requiring  evidence  shall  be  proved  by 
affidavit  or  by  examination  of  witnesses  ;  "  "^  and  that,  in  a  recent  case, 
where  the  Master  had  not  at  that  time  decided  to  admit  affidavits,  but 
afterwards  admitted  them,  although  they  were  objected  to,  it  was  held, 
upon  exceptions  to  the  Master's  report,  that,  as  the  Master  had  omitted 
to  decide,  at  the  time  of  considering  his  decree,  whether  the  proofs 
should  be  bj'  affida^dt  or  examination,  the  practice  remained  as  it  was 
before  the  issuing  of  the  order,  and  that  the  exception  must  be  allowed.^ 

It  is  to  be  observed,  that,  in  the  case  last  referred  to,  the  admission 
of  the  affidavits  had  been  expressly  objected  to  by  the  opposite  part}-. 
It  does  not  appear,  however,  that  a  positive  assent  to  reading  affidavits 
is  required ;  the  mere  circumstance  that  a  party  has  allowed  affidavits 

6  As  to  reading  depositions  in  cross-suits,  ^  But  if  the  infant's  solicitor  concurs  in 

see  ante,,  p.  868.  the  use  of  affidavits,  the  infant  will  be  bound ; 

6  65th  Order  of  1828;  Order,  35,  28.  see  ante,  pp.  73,  74. 

7  Order,  5th  Feb.,  1861.  r.  15.  1  Tillotson  v.  Hargrave,  3  Mad.  494;  see 

8  Rowley  v.  Adams,  1  M.  &  K.  545;  and  Bellows  v.  Stone,  18  N.  H.  465,  480. 
see  Willan'v.  Willan,  19  Ves.  590-593.     But  2  5ist  of  the  Orders  of  1828. 

under  the  present  English  practice,    if  affi-  ^  Gibbs  v.  Payne,  4  Sim.  554.     From  the 

davits  in  the  cause  are  subsequently  made  use  report  of  this  case,  it  appears  as  if  the  Court 

of  at  Chambers,  the  witnesses  may  be  cross-  considered  that  the  51st  Order  empowered  the 

examined   thereon.      Spittle   v.    Hughes,    11  Master,  at  the  time  of  considering  his  report, 

Jur.  N.  S.  151,  V.  C.  K. ;  S.  C.  nom.  Hughes  to  determine  upon  the  admission  of  affidavits, 

V.  Spittal,  13  W.  R.  251;  and  see  Jenner  v.  even  where  there  was  no  consent  by  the  other 

Morris,  10  W.  R.  640,  V.  C.  K.  parties.     &td  qu<sre  f 
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to  be  used  without  objecting  to  them,  will  be  sufficient  to  prevent  his 
afterwards  raising  an  objection  to  the  Master's  report  on  the  ground 
that  the  witnesses  ought  to  have  been  examined  upon  interrogatories.^ 

The  rule  which  requires  the  examination  of  witnesses  upon  inquiries 
before  the  Master,  extends  only  to  decrees  or  decretal  orders,  —  where 
the  reference  is  made  b}'  motion  or  petition,  in  that  stage  of  the  cause 
in  which  the  Court  proceeds  upon  affidavit,  the  Master  may,  it  is  said, 
do  the  same  ; '  and  so,  whenever  the  matters  refeiTed  to  a  Master  origi- 
nate in  a  summary  application,  as  in  petitions  in  lunacy  or  bankruptcy, 
the  Master  proceeds  b}^  affidavit,  and  the  same  rule  applies  to  references 
under  petitions  authorized  b}'  particular  statutes  where  no  suits 
are  depending,  as  *  in  the  case  of  a  reference  upon  a  petition  *119i 
under  the  stat.  52  Geo.  III.  c.  101,  which  provides  a  summar}'^ 
remedy  by  petition  in  cases  of  abuses  of  trusts  created  for  charitable 
purposes.-^ 

It  is,  however,  to  be  observed,  that  where  references  are  made  to  a 
Master  upon  an  intei'locutorj'  motion  in  the  cause,  for  preliminarj*  inqui- 
ries, such  as  inquiries  into  titles,  or  into  the  amount  of  principal  or 
interest  due  upon  mortgage,  under  7  Geo.  II.  c.  20,  or  under  the  Gen- 
eral Orders  of  the  9th  of  Ma}',  1839,  the  Master  has  the  same  power  to 
examine  witnesses  as  under  a  decree,^  and  that  he  is  bound,  in  such 
cases,  to  settle  what  course  he  will  adopt. ^ 

Where,  upon  an  inquiry  before  the  Master,  affidavits  are  received, 
then  no  affidavit  in  reply  shall  be  read  except  as  to  new  matter,  which 
may  be  stated  in  the  affidavits  in  answer  ;  nor  shall  any  further  affidavits 
be  read,  unless  specially  required  by  the  Master ;  ^  and  the  Master  shall 
not  receive  further  evidence  as  to  any  matter  depending  before  him, 
after  issuing  his  warrant  on  preparing  his  report.^ 

All  persons  who  are  competent  to  be  examined  as  witnesses  in  a 
cause  before  the  hearing,  are  competent  to  give  evidence  before  the 
Master,  upon  inquiries  directed  by  the  decree,  subject,  however,  to  this 
distinction,  that  witnesses  who  have  been  examined  in  the  cause,  cannot 
be  examined  before  the  Master,  on  behalf  of  the  same  part}',  without 
an  application  to  the  Court  for  leave  to  examine  them,"  but  as  to  persons 

*  Morgan  t*.  Lewis,  1  Newl.  333.     Upon  6  Sonnet  v.  Powell,  Seton,  22. 

reference  to  a  Master  to  examine  the  defend-  ^  Kx  parte  Greenhouse,  1  Swan.  60. 

ant  on  interrogatories  relative  to  an  alleged  2  Order  V. 

contempt,  and  to  take  such  other  proof  rela-  8  5 1st  Order  of  1828.     Woodroffe  v.  Tit- 

tive  to  the  contempt  as  shall  be  produced  be-  terton,   8    Sim.  238.       Qucere,   whether    the 

fore  him  by  either  party,  the  Master  is  not  51st  Order,  1828,  gives  the  Master  power  to 

authorized' to  receive  ex  parte  affidavits  of  settle  whether  he  shall  proceed  by  examina- 

witnesses,  unless  he  is  specially  directed  by  tion  or  by  affidavit  in  all  references  to  him, 

the   order  of  reference  to  receive   such   affi-  whether  by  decrees,  decretal,  or  interlocutory 

davits  as  proof.     And,  as  a  general  rule,  the  order,  or  order  under  summary  proceeding? 

Court  will  not  allow  ex  pai-te  ailidavits  to  be  *  GOth  Order  of  1828. 

used  on  such  a  reference,  but  will  compel  the  ''  G7th  Order  of  1828. 

parties  to  produce  and  examine  the  witnesses  ^  Jenkins  v.  Eldredge,  3  Story,  308;  Pear- 

oefore  the  Master,  so  that  they  may  be  cross-  son  v.  Darrington,  32  Ala.  227;  Remseu  v. 

examined  by  the  adverse  party.    Cumming  Kcmsen,  2  John.  Ch.  493. 
V.  Waggoner,  7  Pnige,  G03. 
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who  were  not  witnesses,  they  may  be  examined  without  such  leave, ''  and 
that  although  the  same  matter  was  in  issue,  and  might  have  been, 
though  it  was  not,  proved  before  the  decree.* 

So,  also,  a  witness,  who  has  been  examined  on  behalf  of  one  party, 
may  be  examined  by  the  other  side,  after  decree,  without  an  order ;  ^ 
but  if  he  has  been  cross-examined  as  to  any  subject  other  than  that  con- 
cerr  ing  which  he  was  examined  in  chief,  an  order  will  be  necessary  to 
enable  him  to  be  examined  before  the  Master. ^° 

The  rule  above  stated,  which  requires  a  previous  order  of  the 
Court  for  the  examination  of  a  witness  before  the  Master,  is  founded 
upon  the  same  reason  which  requires  a  special  order  of  the 
*1192  *  Court  to  authorize  a  re-examination  of  a  witness  before  the 
hearing,^  viz.,  the  danger  of  perjury  which  would  be  incurred  by 
a  witness  deposing  a  second  time  to  the  same  fact,  after  having  seen 
where  the  cause  pinches,  and  how  his  testimony  bore  upon  it,  and  the 
anxiety  which  the  Court  therefore  feels  to  prevent  improper  tampering 
with  witnesses,  and  inducing  them  to  retract,  or  contradict,  or  explain 
away  what  they  have  stated  in  their  former  examination  upon  a  second. 

For  the  same  reason,  also,  the  Court,  although  it  will  generall}'  grant 
leave  for  the  re-examination  before  the  Master  of  a  witness  already  ex- 
amined, will  put  the  party  under  the  terms  of  having  the  interrogatories 
approved  and  settled  by  the  Master,  who,  in  so  doing,  will  take  care 
that  the  same  witness  is  not  a  second  time  examined  to  the  same  facts. ^ 
It  was  said  by  Sir  J.  Leach  M.  R.  in  Rowley  v.  Adams, ^  that  an  order 
for  the  examination  before  the  Master,  of  a  witness,  who  has  been  pre- 
viously examined  in  the  cause,  is  in  genjeral,  accompanied  with  a  direc- 
tion, that  he  shall  not  be  examined  to  any  points  with  respect  to  which 
he  has  been  previously  examined ;  but  in  Vaughan  v.  Lloyd,*  which  has 
been  before  referred  to,  Lord  Thurlow  refused  to  insert  any  such  direc- 
tion in  the  order,  and  expressed  a  doubt  whether  the  order  in  Browning 
V.  Barton,^  in  which  such  a  direction  had  been  given  was  proper.  His 
Lordship,  in  support  of  his  opinion,  said:  "  Suppose  the  witness  had 
been  examined  in  the  cause  on  a  mere  general  interrogatory,  under 
which  he  might  have  deposed  to  the  point  required,  but  did  not,  and  a 
more  particular  interrogatory  was  exhibited  to  get  at  his  testimony,  I 
should  think  the  Master  would  do  right  in  admitting  it.  This  matter  is, 
therefore,  to  be  judged  of  by  the  Master,  and,  if  his  judgment  is  erro- 
neous, you  may  then  come  here  to  have  it  rectified."  ^    And  this  appears 

7  Smith  V.  Althus,  11  Ves.  564;  Hough  v.  6  In  Earl  v.  Pickin,  1  R.  &  M.  547,  the 
Williams,  3  Bro.  C.  C.  190.                                     Lord    Chancellor,    instead    of    directinj,^  an 

8  O'Neil  V.  Hamill,  1  Hogan,  183.  issue,  sent  the  case  to  the  Master,  directing 

9  Melford  v.  Peters,  8  Sim.  630.  that  the  Master  should  be  at  liberty  to  exam- 
10  England  v.  Downs,  6  Keav.  281.  ine  witnesses  already  examined,  and  to  the 

1  Vaughan  v.  Llovd,  1  Cox,  312.  same  points;  but  the  cause  was  afterwards 

2  Vaughan  v.  LloVd,  1  Cox,  312;  Whitaker  brouglit  on  upon  a  motion  to  vary  the  min- 
r.  Wright,  2  Hare,  321.  utes,  by  striking  out  that  direction  in  the  de- 

3  1  M.  &  K.  545.  cree,  and  substituting  a  direction  for  an  issue. 

4  ]  Cox,  312.  This  application  was  supported  on  the  ground 
6  2  Dick.  508;  cited  1  Bro.  C.  C  388,  nam.       that  the  direction  in  the  decree  as  to  the  ex- 
Browning  V.  Barker,  S.  C.  amination  of  witnesses,  was  a  violation  of  the 
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to  be  now  the  practice  of  the  Court.  But  though  the  Master  maj-  not  be 
positivel}-  restricted  by  the  order  not  to  examine  the  witness  as  to  points 
upon  which  he  has  been  before  examined,  he  is  nevertlieless  bound,  in 
setthng  the  interrogatories,  to  take  care  that  they  do  not  extend 
to  matter  embraced  in  his  previous  *  examination,^  unless  he  is  *1193 
expressly  directed  to  examine  as  to  such  matters. 

And  it  seems,  in  general,  that  the  Court  will  not,  by  its  order,  sanc- 
tion the  Master  in  examining  a  witness  already  examined  in  the  cause, 
as  to  matters  upon  which  he  has  been  before  examined,^  unless  in  cases 
where  the  first  examination  has  failed,  accidentally,  and  without  fraud, 

b}'  reason  of  his  having  been  incompetent,  as  in  Sandford  v.  ,^  in 

which  case  a  witness  had  given  evidence  under  a  release  executed  hj 
him,  which  by  mere  accident,  did  not  cover  a  ver}-  small  debt  due  to  him, 
in  respect  of  which  he  was  interested  at  the  time  of  his  examination, 
and  was,  therefore,  then  incompetent ;  and  the  Court  made  an  order  for 
his  I'e-examination  before  the  Master,  upon  the  same  point,*  the  inter- 
rogatories to  be  settled  by  the  Master.^ 

The  rule  restricting  the  second  examination  of  witnesses  to  points 
upon  which  the^'  have  not  previously  been  examined,  was  fm'ther  ex- 
tended b}'  Sir  John  Leach  M.  R.  in  Rowley  v.  Adams,^  who  allowed  a 
witness,  who  had  been  examined  in  the  cause,  and  had  afterwards  made 
an  affidavit  in  support  of  a  state  of  facts  before  the  Master,  to  be  ex- 
amined lira  voce  before  the  Master,  upon  the  subject  of  his  affidavit. 

When  the  reason  upon  which  the  rule  requiring  an  order  of  the  Court 
for  the  re-examination  of  a  witness  before  a  Master,  who  has  been  al- 
ready examined  in  the  cause,  does  not  exist,  the  rule  need  not  be 
observed  ;  thus,  when  the  witness  has  been  examined  only  to  prove 
exhibits  at  the  hearing,  he  may  be  examined  on  interrogatories  before 
the  Master,  to  prove  other  exhibits,  without  a  special  order.'' 

If  a  witness  who  has  been  examined  in  the  cause  is  afterwards  ex- 
amined, by  the  same  part}',  before  the  Master,  without  an  order,  the 
opposite  party  may  obtain  an  order  to  suppress  the  depositions  for  ir- 
regularity ;  ^  such  order,  however,  will,  if  the  circumstances  justify  it, 
be  made  without  prejudice  to  any  application  for  the  re-examination  of 
the  same  witness. 

In  Greenaway  v.  Adams,^  where  witnesses  had  been  re-examined  before 
the  Master  without  an  order,  but  upon  different  points  from  those  upon 
which  the}-  were  examined  before,  an  order  was  made,  that  the  Master 
might  receive  the  depositions  in  evidence.  It  is  to  be  observed,  how.- 
ever,  that  the  application  for  the  order  was  made   by  the  direction 

Bettled  principles  and  practice  of  the  Court,  8  j  Ves.  .J.  398;  3  Bro.  C.  C  370,  S.  C;  2 

and   would   be   pregnant   with  consequences  Dick.  750,  S.  C. 

most  dangerous   to    justice,   and    tlie    Lord  *  See  also  Callow  v.  Mince,  2  Vcrn.  472. 

Clianceiior  ultimate!}  ordered  that  the  decree  ^  1  Ves.  400. 

should  be  varied,  bv  directing  an  issue.  8  1  M.  &  K.  543. 

1  Sandford  ».  — '—,  1  Ves.  J.  .398.  7  Courtenav  v.  Hoskins,  2  Russ.  253. 

2  Earl  V.  Picken,  1  R.  &.  M.  547.  «  Smith  v.  Graham,  2  Swanst.  2G4. 

0  13  Ves.  3G0. 
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♦1194  of  the  Master,  and  was  not  opposed  ;  *  and  that  Lord  Eldon  di- 
rected that  the  fact  should  be  specially  stated,  that  notice  of  the 
application  had  been  given,  and  no  objection  made/ 

When  leave  has  been  obtained  b}-  one  side  to  re-examine  before  the 
Master  a  witness  previousl}'  examined  in  the  cause,  if  the  other  side  is 
desirous  of  cross-examining  him,  and  has  also  previously  examined  the 
witness,  an  order  from  the  Court  will  be  necessary  to  sanction  the  cross- 
examination.'^ 

With  respect  to  the  power,  which  one  party  to  the  record  has  to  ex- 
amine another  party  as  a  witness  before  the  Master,  it  is  to  be  observed, 
that  the  admissibility  of  a  party,  as  a  witness,  depends  upon  the  same 
rules  and  principles,  as  the  admissibility  of  parties  to  be  witnesses  be- 
fore hearing ;  for  information  upon  this  part  of  the  subject,  therefore, 
the  reader  is  referred  to  a  former  part  of  the  present  work  ;  ^  it  may, 
however,  be  noticed,  that  the  rule  which  has  been  there  stated,  that  a 
plaintiff  cannot  be  examined  by  a  defendant  without  his  consent,  ap- 
pears to  have  been  departed  from,  in  Houyham  v.  Sandys,*  whc^e  the 
Court  gave  permission  to  the  defendants  to  examine  one  of  the  plaintiffs 
as  a  witness,  upon  the  certificate  of  the  Master,  that  the  examination 
would  be  necessary  for  the  better  prosecuting  the  inquiries  ;  but  it  is  to 
be  remarked,  that  the  plaintiffs  were  mere  trustees  of  a  sum  of  money, 
and  had  filed  the  bill  to  ascertain  the  rights  of  the  defendants  in  the 
same,  and  that,  consequently,  there  being  no  doubt  about  the  liability 
of  the  plaintiff  to  the  payment  of  the  money,  which  was  admitted,  and 
the  costs  of  suit  being  payable  out  of  the  fund,  the  reasons  which  pre- 
vent the  examination  of  a  plaintiflT,  as  a  witness  in  ordinary  cases,  did 
not,  in  that  case,  exist. 

In  order  to  authorize  the  examination  of  a  party,  who  has  not  been 
before  examined  before  a  Master  under  a  decree,  the  same  order  must 
be  obtained  as  is  necessary  to  authorize  the  examination  of  a  party  be- 
fore the  hearing.^ 

In  FranMyn  v.  Colquhoun,^  Lord  Eldon  said  he  had  always  thought, 
that  a  motion  for  one  defendant  to  examine  another,  was  not  a 
motion  of  course,  after  a  decree ;  but  in  Van  v.  Corpe,''  Sir  J. 
Leach  M.  R.,  after  having  conferred  with  the  Registrar,  said,  it  ap- 
peared to  be  the  practice  of  the  Court  that  such  an  order  might  be 
obtained,  as  of  course,  after  a  decree,  saving  just  exceptions  ;  his 
Honor's  decision  was  afterwards  confirmed  by  the  certificates  of 
*1195  the  Secretaries  to  the  Master  of  the  Rolls,  and  of  the  *  Registrars 
and  Six  Clerks,  and  has  since  received  the  sanction  of  Lord  Lang- 
dale  M.  R.  in  Paris  v.  Hughes} 

This  rule,  however,  will  not  apply  where  the  party  has  been  previously 

1  See  Jenkins  v.Eldredge,  3  Storj-,  309;  1  «  See  Remsen  r.  Remsen,  2  John.  Ch. 
Hoff.  Ch.  Pr.  538,  c.  19,  §  6.                                  495. 

2  Whitaker  v.  Wright,  3  Hare,  413.  «  16  Ves.  218. 

8  Ante,  p.  885  et  seq.  7  3  M.  &  K.  278. 

4  2  S.  &  S.  221.  1  1  Keen,  1. 
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examined  as  a  witness,  in  which  case  a  special  application  will  be  neces- 
sar3',  as  in  other  cases,  and  the  Master  will  be  directed  to  settle  the  in- 
terrogatories for  the  purpose  of  precluding  the  re-exaraination  of  the 
party  to  matters  as  to  which  he  has  been  before  examined.^ 

The  examination  of  witnesses  before  a  Master  is  effected,  either  by 
exhibiting  interrogatories,  or  by  viva  voce  questions,  addressed  to  the 
witness  himself  in  the  Master's  presence.^  The  former  method  is  the 
old  practice :  the  latter  was  introduced  by  the  Orders  of  1828,*  under 
one  of  which,  the  Master  has  power,  at  his  discretion,  to  examine  any 
witness  viva  voce  ;  and  in  such  case,  the  subpoena  for  the  attendance  of 
the  witness  shall,  upon  a  note  from  the  Master,  be  issued  at  the  Sub- 
poena Office  ;  and  the  evidence  upon  such  viva  voce  examination  shall  be 
taken  down  by  the  Master  or  the  Master's  clerk,  in  his  presence,  and 
preserved  in  the  Master's  office,  in  order  that  the  same  may  be  used  by 
the  Court,  if  necessary  ;  ®  and  under  another,  the  Master  is  at  liberty  to 
examine  any  creditor  or  other  person  coming  in  to  claim  before  him, 
either  upon  written  interrogatories  or  viva  voce,  or  in  both  modes,  as  the 
nature  of  the  case  may  appear  to  him  to  require.® 

When  a  part}"  wishes  to  examine  a  witness  before  the  Master,  upon 
interrogatories,  he  must  have  the  interrogatories  prepared  in  the  same 
wa}'  as  interrogatories  for  the  examination  of  witnesses  in  the  cause.' 
They  must  be  signed  by  counsel,  and  when  prepared,  they  must  be  en- 
gi'ossed  upon  parchment,  and  brought  iuto  the  Master's  office  ;  they  are 
not,  however,  as  in  the  case  of  interrogatories,  for  the  examination  of 
parties  under  the  directions  of  the  decree,  settled  by  the  Master,  unless 
where  they  are  directed  to  be  so  settled  by  the  order  of  the  Court,  as  in 
the  case  of  witnesses  to  be  examined,  who  have  been  before  examined 
in  the  cause.*  If  they  are  directed  to  be  settled  by  the  Master,  the 
Master  must  sign  his  allowance  of  them  in  the  same  manner  as  he  signs 
interrogatories  for  the  examination  of  parties.^  If  they  are 
*  not  to  be  settled  by  the  Master,  he  merely  marks  them  as  *1196 
brought  into  his  office. 

It  seems  that  the  reception  of  interrogatories  for  the  examination, 
before  the  Master,  of  witnesses  who  are  not  parties  to  the  record,  or 
who  have  not  been  previously  examined  in  the  cause,  is  not,  like  the 
examination  of  parties,  a  matter  in  the  discretion  of  the  Master,  but 
that  he  is  bound  to  receive  interrogatories  from  the  parties  tendering 
them,  and  that  the  circumstance  that  the  facts,  to  prove  which  they  are 

2  1  Keen,  1;  andsee  Purcellt).  M'Namara,  witnesses  shall  be  necessan-  to  obtain  the 
17  Ves.  434.  proper  information,  sucli  examination,  if  re- 

3  See  Story  v.  Livingston,  13  Peters,  quired  by  either  party,  shall,  at  tiie  expense 
359;  Kemsen  v.  Remsen,  2  John.  Ch.  501,  of  the  party  requiring  it,  he  reduced  to 
502.  writing  by  the  Master,  in  tlie  form  of  deposi- 

*  60th  and  72d  Orders,  1828.  tions,  and  returned  and  filed  with  the  report. 

6  fiilth  of  the  Orders  of  1828:  see  Herrick  Chancery  Rule  44. 
V.  Belknap,    27   Vt.    005.      In   New   .Jersey,  «  72d'of  the  Orders  of  1828. 

when,  by  a  decretal  order  of  the  Court,  arn'  7  Ante,  p.  920  et  seq. 

inquiry  before   a  Master   is   directed   to   be  8  3  R,-,,.  c.  C.  190. 

made  "in   a  cause,   and  the  examination  of  9  2  Smith,  151. 
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tendered,  were  in  issue,  and  might  have  been  proved  in  the  cause,  is 
not  a  sufficient  reason  for  rejecting  thera.^ 

If  the  Master  refuse  to  receive  interrogatories  for  the  examination 
of  witnesses,  the  proper  course  seems  to  be  to  apply  to  the  Court,  by 
motion,  that  he  may  be  directed  to  receive  them.^  In  Willan  v.  Willan,^ 
however,  the  Lord  Chancellor  ordered  the  application  to  stand  over, 
at  the  same  time  directing  that  a  petition  should  be  presented,  stating 
the  particular  circumstances,  and  the  dates. 

But,  although  a  Master  is  bound  to  permit  the  examination  of  any 
witnesses  before  hira,  who  have  not  before  been  examined,  it  is  to  be 
understood  that  he  is  only  obliged  to  do  so  when  the  examination  is 
proposed  to  be  taken  at  a  proper  period  of  the  investigation  before  him  ; 
he  cannot  receive  them  after  other  witnesses  have  been  examined  and 
publication  passed,  without  a  special  order  of  the  Court,*  which  will 
only  be  made  upon  surprise,^  or  under  the  same  circumstances  as  will 
induce  the  Court  to  make  such  an  order  after  publication  has  passed 
before  hearing.^ 

It  may  be  observed  here,  that  according  to  the  ordinary  course  of 
practice,  the  party  intending  to  examine  witnesses  ought,  previousl}'  to 
bringing  in  his  interrogatories,  to  carry  into  the  Master's  office  a  state 
of  facts  detailing  the  circumstances  which  he  intends  to  prove.'' 

In  strictness,  the  examination  of  witnesses,  after  a  decree,  upon 
interrogatories,  ought  to  be  taken  by  one  of  the  Examiners  of  the 
Court,  who  formerly  examined  all  such  witnesses  as  the  Master  thought 
necessary,  unless  the  Master  certified  that  a  commission  was  requisite.* 
A  practice,  however,  has  grown  up,  which  authorizes  the  examination 
of  witnesses,  upon  interrogatories,  in  the  Master's  office,  b}^  the 
*1197  Master  himself."  This  practice  originated  *  with  a  custom  which 
appears  to  have  prevailed,  of  inserting  in  the  decree  a  direction 
that  the  Master  should  be  armed  with  a  commission  to  examine  wit- 
nesses, and  to  direct  a  commission  into  the  country,  if  he  thought  fit.^ 
How  it  came  that  such  a  direction  was  inserted  in  the  decrees  of  this 
Court,  does  not  appear;  but  it  seems,  that  it  was  not  of  course, 
although  it  was  always  inserted,  if  desired.^ 

It  is  clear  that  the  Master  has  it  in  his  power  to  examine  the  wit- 
nesses himself,  if  he  thinks  proper  to  do  so,  although  the  practice  of 
inserting  such  a  power  in  the  decree,  has  been  omitted,  in  this  Court, 

1  Hough  V.  Williams,  2  Smith,  151.  a  witness  before  another  Master.    Cook  v. 

2  Hough  V.  Williams,  2  Smith,  151;  see,       Cook,  2  Beasley,  Ch.  263. 

however,  Forbes  v.  Peacock,  12  Sim.  535.  ^  Parkinson  v.  Ingram,  3  Ves.  603;  Seton, 

8  Cooper,  2yi;  19  Ves.  590,  S.  C.  12.     By  the  77th  Equity  Rule  of  the  United 

4  Ibid.  States  Courts,  the  Master  may  order  the  ex- 

6  Ibid.  amination  of  witnesses  not  produced  before 

6  Ante,  p.  955  et  seq.  him  to  be  taken  under  a  commission  to  be  is- 

7  See  Willan  v.  Willan,  19  Ves.  590;  sued  upon  his  certificate  from  the  clerk's 
Cooper,  291,  S.  C. ;  Tre/.evant  v.  Frazer,  oflfice,  or  by  deposition  according  to  the 
MS8.,  V.  (;.,  7  Aug.,  1833;  ^ww^,  1199,  note.  Act  of  Congress.     See  Parkinson  v.  Ingram, 

8  Parkinson  v.  Ingram,  3  Ves.  603.  supra. 

9  When  a  cause  in  a  divorce  suit  is  re-  2  Parkinson  v.  Ingram,  3  Ves.  607;  .see 
ferred  to  a  Master,  it  is  irregular  to  examine  Beames's  Ord.  218,  285. 
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for  above  a  centur}'.^  The  examination  of  witnesses  upon  interrogato- 
ries, by  the  Master  himself,  appears  however,  to  be  of  rare  occur- 
rence ;  *  and  when  the  Master  does  think  it  right  to  adopt  this  course, 
he  is  bound  to  examine  all  the  witnesses  himself,  and  he  must  not  per- 
mit the  examination  to  be  taken  bj'  his  clerk. ^  He  must  also  examine 
the  witnesses  upon  everj'  item  of  ever}-  interrogator}'  that  is  exhibited 
before  him,^  in  the  same  manner  as  the  Examiner ;  the  depositions 
should  also  be  kept  b}'  him,  and  are  not  to  be  made  known  to  the  par- 
ties, till  the  conclusion  ;   i.e.,  the  publication.'' 

If  the  witnesses,  or  any  of  them  reside  above  twent}^  miles  from 
London,  they  may  be  examined  hj  commission.  Such  commission, 
however,  can  only  be  obtained  upon  the  Master's  certificate,  that  it  is 
necessary ;  ^  but  it  seems  that  the  Master's  certificate  is  all  that  is 
requisite  to  obtain  an  order  for  a  commission  either  abroad  or  in  this 
country ;  ^  and  if  issued  without  such  certificate,  it  will  be  irregular.^" 
It  seems  that  an  exception  does  not  lie  to  this  certificate,  but  that,  if  it 
is  improperl}'  granted,  a  motion  ma}'  be  made  to  discharge  the  order 
for  the  commission." 

After  publication  of  the  depositions,  upon  a  reference  to  a  Master,  a 
new  witness  cannot  be  examined  without  a  special  order  to  warrant  it,^-^ 
which  will  only  be  granted  upon  the  same  grounds  as  those  upon  which 
the  further  examination  of  witnesses  after  publication  is  permitted  be- 
fore the  hearing. ^^ 

We  have  seen,  however,  that  by  the  69th  of  the  above  Orders, 
*  the  Master  is  now  emi^owered,  in  his  discretion,  to  examine  *1198 
any  witnesses  viva  voce.^  It  does  not  appear  to  have  been  posi- 
tively decided,  whether  the  discretion  given  to  the  Master,  by  this 
Order,  is  limited  by  the  rules  before  laid  down  with  regard  to  the 
examination  of  witnesses  who  have  been  before  examined ;  but  in 
Rowley  V.  Adams,^  where  the  question  arose  upon  the  Master's  refusal 
to  examine  a  witness  viva  voce,  who  had  been  previously  examined  in 
the  cause,  the  Master  of  the  Rolls  seems  clearly  to  have  recognized  the 
rule,  that  a  witness  who  had  been  examined  in  the  cause  cannot  be  re- 
examined before  the  Master,  without  an  order,  as  applying  to  a  viva, 
voce  examination,  as  well  as  to  an  examination  upon  interrogatories, 
and  made  an  order  accordingly.  And  it  seems  also  that  where  wit- 
nesses have  been  examined  under  a  decree,  and  publication  has  passed, 

8  Sandford  v.  Biddulph,  9  Ves.  36.  12  Willan  v.  Willan,  19  Ves.  594 ;  Wiii- 

*  Handley  v.  Billings,  1  Sim.  511.  penny  v.  Courtney,  5  Sim.  554.    This  extends 

6  Parkinson  v.  Ingram,  3  Ves.  603.  to  the  examination   of  a  witness   viva  voce. 

6  Beames's  Ord.  285.  Trotter  v.  Trotter,  5  Sim.  538;  Burgess   v. 

T  Willan  V.  Willan,  19  Ves.  593.  Wilkinson,  7  R.  I.  31,  32. 

8  Parkinson  v.  Ingram,  3  Ves.  603.  13  Ante,  p.  955  et  seq. ;  Burgess  v.  Wilkin- 

9  Bamford  v.  Baniford,  2  Hare,  042.  son,  7  R.  I.  31,  32. 

10  Bearcroft  v.  Berkeley,  2  Cox,  108.  i  See  ante,  pp.  1194,  1195. 

11  Chaffen  v.  Wills,  1  Dick.  377;  but  see  2  1  M.  &  K.  543,  supra. 
Chennell  v.  Martin,  4  Sim.  342;  and  jwst,  as 

to  exceptions  to  Master's  report. 
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the  Master  is  under  similar  restrictions  as  to  the  examination  of  wit- 
nesses viva  voce.^ 

In  order  to  compel  the  attendance  of  a  witness  to  be  examined  viva 
voce  before  the  Master,  a  subpoena  may  be  sued  out  in  the  same  manner 
as  an  ordinary  siibpcena^  upon  a  note  from  the  Master.^  The  form  of 
the  suhpcena  is  pointed  out  by  the  Orders  of  1845.* 

A  party  wishing  to  examine  a  witness  viva  voce,  must  take  out  a  war- 
rant for  that  purpose,  underwritten,  —  "To  examine  A.  B.  viva  voce, 
before  the  Master,"  which  must  be  served  upon  the  solicitor  for  the 
opposite  party.®  If  a  subpcena  is  necessary,  he  must  serve  one  upon 
the  witness,  with  the  usual  note  fixing  the  time  of  his  attendance  at  the 
return  of  the  warrant ;  at  which  time  the  parties  must  attend  the  Mas- 
ter, together  with  the  witness.  The  party  calling  the  witness  examines 
him,  and  the  other  party  cross-examines  him,  and  the  Master  asks  such 
questions  as  he  thinks  proper,  the  questions  not  being  put  from  written 
interrogatories.'' 

It  may  be  observed  here,  that  as  the  examination  viva  voce,  takes 
place  openly,  before  the  parties,  their  counsel,  or  solicitors,  the  evidence 
given  is  fully  known,  at  the  time,  to  the  parties  interested,  and  there- 
fore no  formal  publication  of  it  is  necessary. 

*1199  *  State  of  Facts} 

The  attention  of  the  reader  has  been  drawn  to  the  necessity  there 
exists  for  a  party,  who  intends  to  examine  witnesses  before  a  Master 
under  a  decree,  to  carry  in  a  state  of  facts,  detailing  the  circumstances 
which  he  proposes  to  prove ;  but  as  a  state  of  facts  is  frequently  re- 
quired for  other  purposes  than  that  of  affording  a  foundation  for  the 
examination  of  witnesses,  and  is  the  general  form  by  which  the  prose- 
cution of  ever}^  reference  to  a  Master  is  commenced,  it  will  not  be 
superfluous  in  this  place  to  devote  a  few  lines  to  the  consideration  of  its 
nature,  and  of  the  practice  arising  out  of  it. 

A  state  of  facts,  as  its  name  imports,  is  a  statement  in  writing,  made 
by  a  party  who  wishes  to  prosecute  or  resist  any  inquiry  before  a  Master, 
of  the  facts  and  circumstances  upon  which  he  relies,  either  in  support 
of  his  own  cause,  or  in  contradiction  or  defeasance  of  that  of  his  ad- 

3  Trotter  v.  Trotter,  5  Sim.  338.     The  ob-  "  Ihid. 

jection  in  this  case  was  upon  two  grounds :  i  Under  the  present  English  practice,  ia 

1st,  liecause  the  witness  had  been  examined  proceedings    in   the   Judge's   Chambers,    no 

after  publication ;  and  2d,  because,  under  the  states    of   facts,   charges,  or  discharges  are 

67th  Order,  the  Master  could  not  receive  any  brought  in ;  but,   when  directed,  copies,  ab- 

further  evidence.     Burgess  v.  Wilkinson,  7  stracts,   or    extracts,  of    or    from  accounts, 

R.  I.  31,  32.  deeds,   or    other    documents,    and  pedigrees 

<  69th  Order,  1828.    The  78th  Equity  Rule  and  concise  statements,  must  be  supplied  for 

of  the  United  States  Courts  provides  for  the  the  use  of  the  Judge  and  his  Chief  Clerks, 

authority  of  the  Master  to  compel  the  attend-  and,  where  so  directed,  copies  must  be  handed 

ance  of  witnesses  and  the  mode  of  proceed-  over  to  the  other  parties ;  no  copies,  however, 

ing  by  attachment  for  contempt,  in  refusing  are  to  be  made  of  deeds  or  dociuuents  where 

to  attend  or  to  testify.  the  originals  can  be  brought  in,  unless  the 

5  See  ante,  pp.  906,  907.  Judge  otherwise  directs.     Ord.  XXXV.  26. 

e  2  Smith,  162,  3d  ed. 
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versarv.  It  is,  in  effect,  the  "pleading"  of  the  ^arty  before  the  Master^ 
and  is  governed  by  nearly  the  same  rules  and  principles  as  pleadings  in 
the  Court,  although,  not  being  signed,  nor,  in  general,  prepared  by 
counsel,  they  are  not  always  so  strictly  observed.  A  state  of  facts, 
however,  must  be  pertinent  to  the  matter,  and  must  not,  an}-  more  than 
an}'  other  i^roceediug  in  the  cause,  contain  any  scandal ;  and  if  it  is 
either  scandalous  or  impertinent,  the  scandalous  or  impertinent  matter 
maj"  be  expunged,  in  the  manner  which  will  be  presently  pointed  out.'^ 
A  state  of  facts  is  intituled  in  the  cause,  and  contains  a  detail  of  the 
facts  and  circumstances  intended  to  be  relied  upon  by  the  party :  when 
the  party  carr3ing  in  the  state  of  facts,  makes  an}'  claim  upon  the  fund 
in  Court,  it  is  usual  to  conclude  the  statement  with  the  particulars  of 
the  claim  in  the  manner  of  a  prayer  for  relief  to  the  bill,  as  follows : 
"And  the,  said  A.  B.,  therefore,  claims,  &c,,"  in  such  case  the  pro- 
ceeding is  called.  "  a  state  of  facts  and  claims."  When  the  object  of 
the  party  is  to  charge  another  with  the  receipt  of  money,  &c.,  the  state 
of  facts  concludes  with  a  charge  in  the  following  form  :  ' '  And  the  said 
A.  B.,  therefore,  charges,  &c.,"  in  such  case  the  proceeding  is  called 
"  a  state  of  facts  and  charge."  It  may  be  remarked,  that  a  charge  is 
not  alwaj's  preceded  by  a  state  of  facts,  but  if  the  matter  appears 
from  any  admission  in  any  account,  or  *  examination  or  pro-  *1200 
ceeding  in  the  Master's  office,  and  requires  no  other  proof  in 
support  of  it,  it  is  usual  to  make  "  a  charge  "  only.^ 

"When  a  state  of  facts  is  prepared,  it  is  carried  into  the  Master's 
office,  and  a  warrant  "  on  leaving"  must  be  served  upon  the  other  par- 
ties, who  may  then  apply  for  and  obtain  copies  from  the  Master's  clerk, 
and  if  they  have  a  counter  state  of  facts  to  leave,  they  must  proceed  in 
the  same  manner. 

It  is  usual  to  add  to  a  state  of  facts,  a  sort  of  petition,  that  the  party 
ma}'  be  at  liberty  to  add  to,  alter,  or  vary  the  state  of  facts,  as  he  may 
be  advised  ;  and  it  is  presumed,  that  such  form  was  originally  consid- 
ered necessary,  to  enable  the  party  to  amend  his  state  of  facts,  after  it 
has  been  delivered  in.  It  is,  however,  now  an  unnecessary  form,  as  a 
state  of  facts  may  be  amended  at  any  time,  or  a  further  state  of  facts 
carried  in,  upon  leaving  which,  a  warrant,  "  on  leaving"  should  be  taken 

2  WTiether  a  Court  of  Chancery  will  re-  of  the  goods  in  the  pleadings  mentioned  as 
ject  a  state  of  a  case,  parts  of  which  are  the  proceeds  of  the  ten  thousand  dollars  there- 
printed  in  italics,  is  a  question  for  the  discre-  in  also  mentioned,  if  sold  for  cash  at  anv 
tion  of  the  Court.  Cooper  «.  Cooper,  1  Stockt.  time  between  the  twentv-fifth  day  of  Mav, 
(N.  J.V655.  A.  D.  1800,  andthetwenty-.^'ighthdayof  June, 

1  In  Vermont,  every  charge,  discharge,  or  A.  d.  1801,  or  if  sold  for  apjiroved  notes  on  a 

statement  of  facts,  brought  in  before  a  Mas-  credit  usual  or  customary  in  the  city  of  New 

ter,  shall,  be  verified  by  oath  as  true,  either  York  in  respect  to  such  goods,  that  suchgodds 

positively    or    by    information,   and    belief.  ought  to  be  charged  and  considered  as  worth 

Equity  Rule,  41,  11  Vt.  699.  between   the  dates  above-mentioned,  if  sold 

PVjrm  of  State  of  Facts  on  a  reference  to  in   the  terms   above-mentioned,  respecfivelv 

make  inquiries :  —  as  follows  ;  and  that  they  ought  to  be  charged 

"W.  G.  ».   D.    H.     The   plaintiff  insists  with    freiglits,    duties,    storage,    and   .other 

that  upon  the  reference  in  this  cause  before  necessary  and  proper  charges  and  cxp'enBes 

M.  M.,  one  of  the  Masters  of  this  Court,  to  as  follows,  to  wit."     (Here  set  forth  an  ac- 

ascertain  what  would  have  been  the  net  value  count  of  the,  items  and  values.) 
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out  and  served,  as  when  an  original  state  of  facts  is  left.  \n  the  case 
of  Earl  Nelson  v.  Lord  JBridport,^  Lord  Langdale  M.  R.  had  occasion  to 
determine,  whether  it  was  regular  for  a  party  to  take  in  an  amended 
state  of  facts,  after  his  opponent  had  completed  his  examination  of  wit- 
nesses, Init  before  publication  had  passed  ;  and  he  came  to  the  conclu- 
sion, that  such  a  proceeding  was  regular,  and  accordingly  he  refused  a 
motion  seeking  either  to  suppress  the  amended  state  of  facts,  and  the 
commission  issued  thereon,  or  to  impose  terms  upon  the  party  who  had 
ailopted  such  a  course. 

Of  Scandal  and  Impertinence  in  the  Proceedings, 

The  reader's  attention  has  been  already  directed  to  the  necessity  for 
excluding  scandal  and  impertinence  from  examinations  and  state  of  facts 
before  a  Master,  and  the  same  necessity  exists  with  reference  to  affida- 
vits, and  to  all  other  proceedings  in  the  Master's  office.^ 

If  a  party  wishes  to  complain  of  any  matter  introduced  into  any 
state  of  facts,  affidavit,  or  other  proceeding  before  the  Master^  on 
*1201  *  the  ground  that  it  is  scandalous  or  impertinent,  he  is  at  liberty, 
without  any  order  of  reference  by  the  Court,  to  take  out  a  warrant 
for  the  Master  to  examine  such  matter ;  and  the  Master  has  authority 
to  expunge  any  such  matter  as  he  shall  find  to  be  scandalous  or  unper- 
tinent.^  The  proper  course  of  proceeding  is  for  the  Master,  having 
been  called  upon  by  warrant  to  look  into  the  state  of  facts,  &e.,  to  as- 
certain whether  there  is  any  impertinent  or  scandalous  matter  in  it,  to 
make  his  report  to  the  Court,  in  the  same  manner  that  he  did  under  an 
order  of  reference,  for  the  purpose  of  affording  the  other  side  an  oppoi'- 
tunity  of  taking  the  opinion  of  the  Court,  by  excepting  to  his  report, 
and  then,  if  he  reports  that  there  is  scandal  or  impertinence,  and  no 
exceptions  are  taken,  to  proceed  under  another  warrant  to  expunge  the 
scandalous  or  impertinent  matter,  in  the  same  manner  that  he  did  upon 
the  second  order  under  the  old  practice. ^  And  it  seems  that  this  is  the 
construction  put  upon  the  73d  Order  by  the  V.  C.  of  England,  who,  in 
a  case,^  where  the  Master  was  of  opinion,  that  the  matter  complained 
of  was  not  impertinent,  directed  that  a  certificate  should  be  issued  in 
order  that  the  question  might  be  brought  before  the  Court. 

It  is  to  be  ol)served  that,  under  this  practice,  care  must  be  taken  to 
file  the  exceptions  to  the  Master's  report,  immediately  upon  the  report 
being  filed,  or  at  least  before  the  time  arrives  for  attending  the  warrant 
to  expunge  ;  because,  after  the  expunging  has  taken  place,  there  is  no 
longer  any  matter  upon  the  record  as  to  which  the  Court  can  form  an 

2  6  Beav.  293.  350-354 ;  but  the  operation  of  these  orders  is 

s  For  the  nature  of  scandal  and  imperti-  expressly  limited  to  references  of  answers,  or 

nence,  see  ante,  p.  347.  other  pleadings  or  matters  depending  before 

1  Orders  of  1828,  Rule  73.  the  Court. 

2  This  is  nearly  the  course  of  proceeding  3  Phipps  v.  Henderson,  10  Sim.  634. 
pointed  out  by  the  Orders  of  1845,  ante,  pp. 
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opinion.^  The  38th  Order  of  1845,  which  requires  exceptions  in  writ- 
ing to  be  taken  and  signed  b}'  counsel,  in  cases  of  scandal  or  imperti- 
nence, applies  only  to  pleadings  or  other  matters  depending  before  the 
Courts  and  not  to  matters  in  the  Master's  office ;  it  is  not,  therefore, 
necessaiy  in  proceeding  upon  scandal  or  impertinence  in  matter  before 
the  Master,  to  take  exceptions  in  writing.  It  is  presumed,  however, 
that  if  the  Master  certifies  that  there  is  no  scandal  or  impertinence  in 
the  matter  before  him,  and  exceptions  are  taken  to  his  certificate,  it  is 
incumbent  upon  the  party  excepting  to  point  out,  by  his  exceptions,  in 
what  particular  parts  the  matter  is  scandalous  or  impertinent,  in  the 
same  manner  as  was  formerh'  done  in  the  cases  of  exceptions  to  the 
Masler's  report  upon  reference  for  impertinence  in  pleadings  and  other 
matters  before  the  Court.  ^ 

The  42d  Order  of  1845,  which  enables  the  Master,  in  case  of  a  refer- 
ence for  scandal  or  impertinence,  to  direct  hy  whom  the  costs 
*  are  to  be  paid,  applies  only  to  pleadings  or  other  proceedings  *1202 
before  the  Court ;  in  the  case  of  inquiries  as  to  scandal  or  imper- 
tinence in  proceedings  in  the  Master's  office,  the  Master  has  no  power 
to  tax  the  costs  without  an  order  to  that  effect ;  it  seems,  therefore,  that 
after  the  Master  has  reported  that  he  has  found  scandalous  or  imperti- 
nent matter,  and  has  expunged  it,  the  successful  party  should  move  for 
the  costs  occasioned  by  the  scandal  or  impertinence. 


Allowance  Pending  Litigation. 

Whenever  any  real  or  personal  property  forms  the  subject  of  any 
proceedings,  and  the  Court  is  satisfied  that  the  same  is  more  than  suf- 
ficient to  answer  aU  the  claims  thereon  which  ought  to  be  provided  for 
in  such  suit,  it  may,  at  an}'  time  after  the  commencement  of  the  proceed- 
ings, allow  to  an}'  of  the  parties  interested  the  whole  or  part  of  the 
annual  income  of  such  real  property,  or  a  part  of  such  personal  prop- 
erty, or  a  part  of  the  whole  of  the  income  thereof,  up  to  such  time  as 
the  Court  shall  direct ;  and  may,  for  that  purpose,  make  such  orders  as 
may  appear  to  be  necessary  or  expedient.^  The  application  for  the 
allowance  is  made  by  summons  ;  ^  and,  in  general,  it  will  not  be  granted 
unless  there  is  some  pressing  reason  for  making  the  allowance,  and  the 
Court  can  see  that  the  parties  are  clearly  entitled.^  Where  the  property 
is  personal  estate,  the  executors  will  also  be  required  to  admit  assets.^ 
Where  the  object  of  the  suit  was  to  charge  a  married  woman's  separate 

*  SeeWadmant).  Birch,  3  Swanst.  230,  n.;  Coster  v.  Coster,   1  Keen,    199;    Shewell  v. 

David  «.  Williams,  1   Sim.  17;   Norway  v.  Shewell,  2  Hare.  154;  Digby  v.  Boycott,  4 

Kowe,  1  Mer.  135.  Hare.   444;  Abby  v.  Gilford.  11  Beav.  28; 

6  See  Craven  v.  Wright,  2  P.  Wms.  181;  Moffat  v.  Burnie,"l6  Beav.  298;  see  Kocitwell 

but  see  Mackworth  v.  Briggs,  2  Atk.  182.  ■;;.  Morgan,  2  Beasley,  Ch.  119. 

1  15  &  16  Vic.  0.  86,  §§  51,  .57.     For  simi-  2  Hentley  v.  Craven,  1  W.  R.  -362.  M.  R. 

lar    orders,   under  the    former  practice,  see  ^  Jiowley  v.  Burgess,  2  W.  R.  052,  V.  C. 

Dando  v.    Dando,    1  Sim.  510;    Thomas   v.  K. 
Montgomery,  1  R.  &  M.  729;  2  Sim.  348;  ^  Knight  v.  Knight,  16  Beav.  358. 
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estate  with  the  value  of  timber  cut  by  her,  she  was  allowed  the  whole 
income  :  having  first  given  security  for  the  value  of  the  timber.^ 

Inquiries  as  to  Heirs-at-Law ^  next  of  Kin^  Creditors,  ^c. 

Having  directed  the,  reader's  attention  to  the  general  nature  of  the 
proceedings  before  the  Master,  and  to  the  powers  with  which  the 
Master  is  invested  to  enable  him  to  perform  the  duty  imposed  upon  him 
by  the  order  of  reference,  it  becomes  necessary  now  to  point  out  the 
course  to  be  pursued  in  the  Master's  office,  upon  the  particular  reference 
before  him.  The  objects,  however,  for  which  references  to  a  Master 
may  be  made,  are  so  numerous  and  various,  that  it  would  be  impossible, 
in  a  Treatise  of  this  nature,  specifically  to  detail  the  course  of 
*1203  proceeding  which  should  be  adopted  *  in  each;  all  that  can  be 
done,  therefore,  on  the  present  occasion,  is,  to  direct  the  prac- 
titioner to  the  practice  in  the  Master's  office,  upon  some  of  the  most 
usual  subjects  of  reference,  from  which  he  will  be  able,  by  analogy,  to 
guide  his  steps  upon  others  which  are  not  of  such  frequent  occur- 
rence. 

References  to  the  Master  upon  decrees  or  decretal  orders,  are  either : 
1.  To  make  inquiries  ;  2.  To  take  accounts  and  make  computations; 
or,  3.  To  perform  some  special  ministerial  acts  directed  by  the  Court. 

Inquiries  by  the  Master  are  directed  either  to  persons  or  to  facts, 
though  sometimes  they  are  directed  to  matters  of  Law ;  but  it  is,  in 
general,  in  those  cases  only  where  the  Law  comes  in  as  a  matter  of  fact, 
as  in  the  case  of  an  inquiry  into  the  Law  of  a  foi-eign  country,  that  the 
Master  is  ever  directed  to  inquire  into  the  Law,  the  habit  of  the  Court 
not  being  to  refer  abstract  questions  of  Law  to  the  opinion  of  the  Mas- 
ters.^ Sometimes,  however,  questions  of  Law  are  so  mixed  up  with 
the  fact  to  be  ascertained,  that  it  is  not  possible  to  decide  upon  the  one 
without  giving  an  opinion  as  to  the  others.  In  such  case,  the  Master  is 
bound  to  give  his  opinion  upon  the  Law,  as  well  as  upon  the  matter  of 
fact  referred  to  him  ;  as  in  the  case  of  a  reference  to  a  Master  to  inquire 
whether  a  good  title  can  be  made  to  land,  &c. 

The  most  usual  cases  in  which  inquiries  as  to  persons  are  directed  to 
be  made  by  a  Master,  are  those  in  which  it  is  necessary  to  ascertain  the 
heir-at-law  or  next  of  kin  of  a  deceased  person.  The  same  sort  of 
inquiry  is  also  frequently  directed  for  the  purpose  of  ascertaining  tlie 
members  of  a  particular  class,  such  as  grandchildren,  or  cousins  of  a 
person  deceased,  or  the  persons  entitled  to  a  share  of  prize-money. - 
A  similar  inquiry  is  also  necessary  where  it  is  referred  to  the  Master  to 
take  an   account  of  the  debts  of  any  person,  such  account  involving, 

6  Stacev  V.  Southey,  1  Drew.  400.  2  Good  v.  Blewitt,  19  Ves.  3-36;  and  see 

1  Seton    50;    see  Prichard  v.  Norris,  10       Brett  ».  Carmichael,  1  W.  N.  103;  14  W.  R. 

Hare  Ap.  52;  Duffield  v.  Denny,  1  W.  R.  74,       507,  M.  R. 

V.  C.  T. 
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necessarily,  an  inquiry  who  the  creditors  are,  as  well  as  into  the  amount 
of  their  claims.^ 

It  may  be  noticed,  with  reference  to  inquiries  of  this  nature,  that  in 
almost  every  decree  by  which  they  are  ordered,  it  forms  a  part  of  the 
usual  directions,  "That  the  Master  shall  cause  advertisements  to  be 
published  in  the  London  Gazette,  and  such  other  pubUc  papers  as  he 
shall  think  fit,  for  next  of  kin  *  [or  for  the  creditors  of  the  said 
A.  B.],  ^  to  come  in  and  make  out  their  kindred  [or  *  prove  the  *1204 
debts],  and  that  he  shall  fix  a  peremptory  day  for  that  purpose, 
in  default  of  which  they  are  to  be  excluded  the  benefit  of  the  decree." 

Where  such  a  direction  occurs,  the  first  proceeding  to  be  taken  is  to 
apply  to  the  Master's  office  for  an  advertisement  for  persons  claiming  to 
be  heir-at-law,  or  next  of  kin,  or  creditors  to  come  in,^  which,  having 
been  obtained  and  signed  by  the  Master,  is  taken  to  the  publisher  of 
the  London  Gazette  for  insertion,  copies  of  it  having  been  previously 
made  for  insertion  in  some  of  the  daily  morning  or  evening  papers,  as 
the  Master  shall  direct.^  Where  the  individual,  whose  debts  or  next  of 
kin  are  to  be  inquired  into,  died  in  the  country,  it  is  usual  to  have  the 
advertisement  inserted  in  one  or  more  of  the  provincial  papers  where  he 
died  ;  and  should  he  have  died  in  any  of  the  colonies,  the  Master  usually 
requires  evidence  of  similar  advertisements  having  been  inserted  in  the 
Colonial  Gazette  or  other  newspapers  of  the  place. ^ 

In  about  a  month's  time  from  the  insertion  of  this,  a  second  adver- 
tisement is  obtained  from  the  Master's  office,  and  inserted  in  the  Gazette 
and  other  newspapers  as  before,  which  is  called  a  peremptory  advertise- 
ment, limiting  the  day  for  the  creditors  or  next  of  kin,  &c.,  to  come  in 
and  establish  their  claims.*  In  the  case  of  advertisements  in  the  East 
Indies  or  colonies  the  first  is  always  peremptory.^ 

This  limitation  of  the  day  is  made  in  compliance  with  the  usual  di- 
rection in  the  decree,  which,  as  we  have  seen,  du-ects  that  parties  who 
do  not  come  in  and  prove  their  debts,  or  othei-wise  establish  their  claims 
before  it  arrives,  shall  be  excluded  the  benefit  of  the  deci-ee.<^     It  seems, 

8  The  45th  Order  of  Au^st,  1841,  has  es-  for  any  special  reason,  it  is  thought  neccs- 
tablished  it  as  a  general  rule,  "  Tliat  ever}'  sary  to  issue  a  second  advertisement,  or  fur- 
decree  for  an  account  of  the  personal  estate  of  ther  advertisements.  Ord.  XXXV.  35. 
a  testator  or  intestate,  shall  contain  a  direc-  o  It  appears  that  the  direction  for  exchi- 
tion  to  tlie  Master  to  inquire  and  state  to  the  sions  has  been  extended  to  legatees.  Setou, 
Court  what  parts  (if  any)  of  such  personal  05.  Tliis,  however,  is  incorrect;  and  in 
estate  are  outstanding  or  undisposed  of,  unless  Anon.,  9  I'rice,  210,  Lord  Cli.  Baron  Richards 
the  Court  shall  otherwise  direct."  observed,  that  the  reason  why  creditors  are 
4  Seton,  72.  excluded,  unless  they  should  come  in  witliin 
6  76.  51.  a  limited  time,  is,  because  they  could  not  be 

1  If  more  than  one  of  these  inquiries  are  known  to  the  Court  or  ascertained,  uidess 
directed  by  the  decree,  separate  advertise-  tliey  should  appear,  and  parties  interested 
ments  are  inserted  far  each.  were  not  to  be  delayed  by  the  Inclu's  of  the 

2  Bennett  49.  creditors.  Tlie  same  observation  will  apply 
'     8  Bennett'  50.  tf"  nt'xt   of  kin,  but  not  to   legatees,   unless 

4  JUid.      '  they  constitute  a  class,  to  ascertain  which  it  is 

6  2  Smith,  121,  .3d  ed.    Under  the  present      necessary  to  have  recourse  to  advertisements, 

English    practice,    only  one  advertisement,       in  which  case  there  must  be  a  direction  tor 

which  is  peremptory,  is  issued    for  the  pur-      exclusion. 

pose  of  any  proceeding  in  Chambers ;  unless, 
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however,  that  notwithstanding  this  peremptory  direction,  no  objection 
can  be  ottered  to  the  reception  of  a  charge  or  claim,  by  the  Master, 
provided  the  same  is  left  before  the  warrant  on  preparing  the  report  has 
been  issued.''  And  that,  afterwards,  although  such  charge  cannot  be 
entertained  by  the  Master,  the  Court  will  let  in  creditors,  or 
*1 205  next  of  kin,  at  any  time  while  *  the  fund  is  in  Court.  ^  A  creditor 
or  other  claimant  desirous  of  coming  in  before  the  Master  to  prove 
his  debt  or  to  establish  his  claim,  after  a  report  has  been  made,  must  pre- 
sent a  petition,  stating  the  reason  of  his  not  having  come  in  within  the 
time  limited  by  the  advertisement,  and  praying  to  be  at  liberty  now  to 
establish  his  claim ;  ^  this  petition  must  be  supported  by  the  affidavit  of 
the  claimant ;  and  must  be  served  on  the  parties  to  the  cause. ^  The 
claimant  must  be  able  to  prove  that  he  has  not  been  guilty  of  laches.* 
If  the ,  claimant  resides  out  of  the  jurisdiction  he  may  be  ordered  to 
give  security  for  costs. ^ 

As  a  general  rule,  the  applicant  in  such  gases  will  be  ordered  to  pay 
the  costs  of  the  application.  The  other  tetms  and  conditions  on  which 
he  will  be  allowed  to  come  in  will,  of  course,  depend  on  the  circum- 
stances of  each  particular  case.  Thus,  where  the  money  had  been 
apportioned  amongst  the  creditors  (the  assets  being  deficient),  and 
transferred  to  the  Accountant-General,  to  pay  them  and  the  costs  of 
the  suit,  a  creditor,  who  swore  that  he  was  not  aware  of  the  decree, 
was  allowed  to  come  in  and  prove  his  debt,  upon  pa^'ment  of  the  costs 
of  the  application,  and  the  expense  incident  to  the  reapportionment  of 
the  property  amongst  the  creditors.®  And  where  the  creditors,  who 
had  proved,  had  been  paid  their  debts,  and  the  residue  had  been 
ordered  to  be  apportioned  amongst  the  legatees,  and  some  of  them  had 
received  the  shares  due  to  them  on  account  of  their  legacies,  and  the 
remainder  had  been  carried  over  to  the  account  of  the  other  legatees, 
Lord  Eldon  held,  that  a  creditor  who  subsequently  obtained  leave  to 
come  in  and  prove  his  debt,  was  not  entitled  to  receive  the  whole  of  his 
debt  out  of  the  funds  of  the  other  legatees  remaining  in  Court,  but  only 
such  part  of  it  as  should  bear  the  same  proportion  to  the  whole,  as  the 
legacies  given  to  those  legatees  bore  to  the  whole  amount  of  the  lega- 

7  2  Smith,  283,  3d  ed.;  Wilder  v.  Keeler,  entitled  to  be  heard  at  any  time  before  actual 

3  Paige,  164.  distribution.      Matter    of   Howard,   9    Wall. 

1  Lashley  v.  Hogfj,  H  Ves.  602;  Hartwell  175;  Hurley  v.  Murrell,  2  Tenn.  Ch.  620.] 

r.  Colvin,  lijBeav.  140;  Montifiori  v.  Browne,  2  2  Smith  (3d  ed.),  286;  Seton,  138,  139, 

7  H.   L.  Cas.  241;  4  Jur.  N.  S.    1201;  and  Nos.   8,  9.     This  application  has  sometimes 

f^ee  Knierim  %j.  Schmauss,  8  Jur.   N.  S.  692;  been   made    on    motion    with    notice.      See 

10  W.  R.  860,  V.  C.  S.;   Pratt  v.  Rathbun,  7  Angell  v.  Haddon,  1  Mad.  529;  and  it  has 

Paige,    271.     In  practice  an  order  is  made  also   been    entertained    on    summons.      See 

limiting  a  time  within  which  claims  shall  be  Halliley  v.  Henderson,  4  Jur.  N.  S.  202,  V. 

presented  and  proved,  in  order  to  facilitate  C.  S.;"Hull  i>.  Falconer,  11  Jur.  N.  S.  151, 

the  proceedings,  and  to  promote  despatcli  in  V.  C.  K. 

the  settlement  of  the  estate.     But  no  creditor  8  Seton,  138.  1.39,  Nos.  8,  9. 

thereb}'  obtains  a  vested  right  to  a  certain  *  Cattell  v.  Simons,  8  Beav.  243;  9  Jur. 

dividend  to  the  exclusion  of  others.     Grin-  418;  Hull  v.  Falconer,  11  Jur.  N.  S.  151,  V. 

nell   V.   The   Merchants'    Ins.    Co.,  1   C.  E.  C.  K. 

Green,  283.     [Ex parte  Navlor,  11  Rich.  Eq.  5  Drever  v.  Maudesley,  5  Riiss.  11. 

250;    Burchard    v.   Phillips,    11    Paige,   70.  6  Angell  j>.  Haddon,  1  Mad.  530. 
And  persons  having  a.prinid,  facie  claim  are 
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cies  given  b}-  the  will.  His  Lordship,  however,  reserved  permission  to 
the  creditor  to  appl}-  to  the  Court,  as  he  might  be  advised,  against  such 
of  the  legatees  as  had  received  pajniient  on  account  of  their  respective 
legacies ;  and  directed  that  he,  and  the  legatees  out  of  whose 
funds  he  was  to  be  paid  in  part,  should  be  at  libertj'to  apply  *  to  *1206 
the  Court,  according  to  their  respective  rights  and  interests,  with 
regard  to  the  testator's  estate  remaining  outstanding,  as  and  when  the 
same  should  be  gotten  in  and  received.^ 

It  is  to  be  observed,  that  when  a  decree  du-ects  inquiries  as  to  next 
of  kin,  creditors,  &c.,  with  directions  that  the  Master  shall  fix  a  day, 
&c.,  after  which  all  persons  will  be  excluded  the  benefit  of  the  decree, 
it  is  not  usual  for  the  Master,  in  his  report,  to  notice  any  creditors 
except  those  who  come  in  under  the  decree.  He  merely  states  the 
claims  which  have  been  proved,  taking  no  notice  of  the  possible  claims 
of  others,  who,  whether  entitled  or  not,  did  not  come  in.^  Where, 
however,  under  a  decree  directing  an  account  of  the  proceeds  of  a 
prize  (pronounced  upon  a  bill  filed  b}'  one  partner  on  behalf  of  himself 
and  all  the  others) ,  in  which  an  inquiry  was  du'ected  as  to  who  were 
entitled  with  the  plaintiflT  to  the  produce,  and  in  what  shares,  the  Mas- 
ter reported,  not  only  the  claims  brought  before  him,  but  the  names  of 
persons,  who,  though  the}^  had  not  come  in,  were  nevertheless  consid- 
ered b}'  him  entitled  to  shares  of  the  fund;  Sir  W.  Grant  M.  R.,  on 
further  directions,  decreed  an  account  to  be  taken,  not  only  of  what 
was  due  to  those  who  had  come  in,  but  of  what  sums  had  been  paid  by 
the  defendant,  before  the  suit  was  instituted,  to  the  other  persons  who 
were  reported  to  be  entitled  to  shares,  but  who  had  not  come  in,  and 
of  what  remained  in  the  hands  of  the  defendant,  beyond  what  had  been 
so  paid  him ;  and  Lord  P^ldon  appears  to  have  considered  that  this 
decree  was  right,  under  the  special  circumstances  of  the  case  ;  but  he 
directed  further  advertisements  to  be  issued,  for  the  purpose  of  bring- 
ing before  the  Court  the  persons  who  had  not  come  in  under  the  decree.' 

The  distribution  of  property,  under  the  decree  of  the  Court,  amongst 
persons  found  by  the  Master's  report  to  be  entitled,  does  not,  however, 
conclude  the  rights  of  persons  who  have  an  equal  or  paramount  title  to 
those  amongst  whom  the  distribution  has  taken  p^ace  ;  *  such  persons 
are  onl}'  precluded  from  taking  the  benefit  of  the  decree  under  which 
the  distribution  has  been  made  ;  and  they  may,  notwithstanding  that 
decree,   file    another   bill   against    the   persons   who   have   taken   the 

1  Gfillespie  v.  Alexander,  3  Russ.  130, 139;  proved.     Hull  v.  Falconer,  11  .Jur.  N.  S.  151, 

pf-e  as  to  this  case,  David  u.  Frowd,  1  M.  &  K.  V.  C.  K.;  see  also,  for  conditions  on  which 

210;   Williams  v.    Gibbos,    17    How.    U.    S.  the  order  will  be  made,  Greig  d.  Somervi lie 

2'')5,  25fi;  where,  however,  in  a  creditor's  suit,  1  K.  &  M.  338;  Brown  v.  Lake,  1  De  G.  &  S. 

leave  had  been  given  in  Chambers  to  a  cred-  144,  150;  Seton,  138,  139,  Nos.  8,  9. 
itor   to   prove   her  debt,    the   Court,  on  the  2  Good  v.  Blewitt,  19  Ves.  336. 

ground  of  laches,  refused  a  motion  to  stay  8  Good  v.  Blewitt,  19  Ves.  3.36,  338,  339. 

the  payment  of  a  fund  in  Court  till  she  had  *  See  David  v.  Frowd,  1  M.  &  K.  200; 

established  her  claim,  the  fund  having  been  Gillespie  v.  Alexander,  3  Russ.  130;  Sawj'er 

apportioned  among  the   creditors   who   had  v.  Birchmore,  1  Keen,  391. 
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*r207  property  under  it,  to  compel  them  *  to  refund.^  Such  a  suit, 
howcA^er,  can  only,  after  a  distribution  under  a  decree,  be  insti- 
tuted ao-ainst  the  parties  who  have  partaken  of  the  distribution.  It 
cannot  bi  instituted  against  the  executor,  or  administrator,  or  other 
person  who,  having  fairly  represented  every  thing  to  the  Court,  has 
acted  under  its  direction  in  distributing  the  fund,  for  the  Court  will  not 
permit  a  party  who  has  acted  in  pm-suance  of  its  decree  in  distributing 
a  fund,  to  be  afterwards  charged  for  what  he  has  done  under  its  direc- 
tions ;  ^  and  therefore,  after  a  distribution  of  assets  has  taken  place 
under  a  decree  ascertaining  the  rights  of  legatees  (in  pursuance  of 
which  advertisements  have  been  pubUshed  for  all  persons  interested  to 
come  in  and  prove  then-  claims  before  the  Master) ,  a  bill  filed  by  a 
legatee  against  the  executor,  to  render  him  liable  for  what  has  been 
distributed  under  the  decree,  will  be  dismissed,  although  it  appears 
that  the  legatee  filing  the  bill  was  ignorant  of  the  former  decree  and 
proceedings.^ 

Although  a  party  making  a  distribution  under  a  decree  will  be  pro- 
tected in  what  he  has  done,  and  the  Court  will  compel  parties,  claiming 
a  share  in  the  distribution  by  a  new  suit,  to  admit  the  demand  ascer- 
tained under  its  authority  in  the  old  suit,  to  be  a  just  demand,  to  the 
extent  allowed  by  the  Court  in  the  administration  of  assets,  such  par- 
ties will  not  be  bound  by  any  account  of  the  assets  taken  under  a  decree 
made  in  a  suit  instituted  by  a  single  creditor,  not  on  behalf  of  himself 
and  others.*  A  creditor,  therefore,  or  a  legatee,  who  is  entitled  to  the 
assets  of  a  deceased  debtor  or  testator,  after  payment  of  the  debts,  &c., 
may,  after  a  decree  in  such  a  suit,  to  which  he  was  not  a  party,  institute 
another  suit  against  the  personal  representative  for  an  account  of 
*1208  the  assets;  *  and,  although  in  prosecuting  the  accounts  of  such 
suit,  such  creditor  or  legatee  will  be  compelled  to  allow  the  de- 
mands admitted  by  the  Court  in  the  former  suit,  he  will  not  be  bound 

1  In  Williams  v.  Gibbes,  17  How.  U.  S.  who  was  a  creditor,  aud  showed  a  reasonable 

239   255,  Nelson  J.  said:    "Now,  the  prin-  excuse  for  not  presenting  his  claim  within 

ciple  is  well  settled  in  respect  to  these  pro-  the  time  limited  by  the  order,  was  an  officer 

ceedings  in  Chancery  for  the  distribution  of  of  the  corporation,  and  that  the  proceedings 

a  common  fund  among  the  several   parties  to  establish  its  solvency  were  instituted   in 

interested,  either  on  the  application  of  the  his  name,  could  not  prejudice  his  right  to  be 

trustee  of'  the  fund,  the  executor  or  adminis-  let  in  to  prove  his  claim.     Grinnell  v.  The 

trator,  legatee,  or  next  of  kin,  or  on  the  ap-  Merchants'  Ins.  Co.,  1  C.  E.  Green,  283. 
plication  of  any  party  in  interest,   that  an  2  Gillespie  v.  Alexander,  uln  supra ;  Gaunt 

absent  party,  who  had' no  notice  of  the  pro-  v.   Taylor,  2  Hare,  413;    Underwood  «.  H^t- 

ceedings,  and  not  guilty  of  wilful  laches  or  ton,  5  Beav.  36,  40;  Dean  v.  Allen,  20  Beav. 

unreasonable  neglect,  will  not  be  precluded  1;    Waller  v.  Bassett,  24  Beav.  413,  417:    4 

by  the  decree  of 'distribution  from  the  asser-  Jur.  N.  S.  128;    Thomas  v.   Griffith,   2  Giff. 

tion  of  his  right  by  bill  or  petition  against  504;  2  De  G.,  F.  &  J.  555;  7  Jur.  N.  S.  293; 

the  trustee,  executor,  or  administrator;    or,  Bennett  ?;.  Lytton,  2J.  &H.  155;    Williams 

in   case   they  have  distributed   the  fund  in  i;.  Headland,  4  Giff.  505;    10  Jur.  N.  S.  384, 

pursuance  of  an  order  of  the  Court,  against  V.  C.  S. ;    Micklethwaite  v.  Winstanley,    13 

the  distributees."     See  Shine  v.  Gough,  1  B.  W.  R.  200,  L.  JJ.  „     „    „    „„ 

&   B.    436;    Finley   v.    Bank   of  U.    S.,    11  3  Farrell  v.  Smith,   2   B.  &  B.  337;    see 

Wheat.  304;    Story  Eq.  PI.  §  106  ;    Wiswall  also  Pooley  v.  Ray,  1  P.  Wms.  355;   Brooks 

V.  Sampson,  14  How.  U.  S.  52,  67.  v.  Reynolds,  1  Bro.  C.  C.  183 ;   2  Dick.  603, 

Where  the  subject-matter  for  distribution  S.  C. ;    and   Douglas  v.  Clay,    1  Dick.  393; 

was  the  property  of  an  insolvent  corporation,  Kenyon  v.  Worthington,  2  Dick.  668. 
it  was  held,  that  the  fact,  that  the  petitioner.  *  Ld.  Red.  166,  171. 
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by  any  account  of  the  property  taken  in  his  absence.^  This,  however, 
is  confined  to  cases  in  which  the  first  suit  was  instituted  by  a  single 
creditor,  for  the  pa^'ment  of  liis  own  demand  alone,  and  is  not  applica- 
ble to  cases  in  which  the  original  decree  was  made  in  a  suit  instituted 
by  a  creditor,  on  behalf  of  himself  and  others,  for  a  general  adminis- 
tration of  assets.^ 

But  although  the  distribution  of  propert}-,  under  a  decree  of  the 
Com-t,  amongst  persons  found  to  be  entitled,  does  not  conclude  the 
rights  of  persons  who  have  an  equal  or  paramount  title,  yet  where, 
under  a  decree  in  a  suit  against  an  executor,  a  debt  has  been  claimed  to 
be  due  from  the  estate  of  the  testator,  and  the  claim  has  been  fully 
investigated  and  disallowed,  the  alleged  creditor  cannot  afterwards 
maintain  a  suit  to  enforce  the  claim  against  the  residuary  devisees  or 
legatees.^  Nor  will  the  Court  assist  persons  who,  with  full  notice  of 
the  proceedings  in  the  suit  wherein  the  fund  was  distributed,  have  neg- 
lected to  prosecute  their  claims.* 

Where  a  person,  who  has  not  come  in  under  a  decree,  seeks  to  com- 
pel those  who  have  benefited  by  the  distribution  which  has  taken  place 
under  the  decree  to  refund,  he  cannot  proceed  against  one  only  for  the 
whole  amount  of  his  demand,  but  he  must  proceed  against  them  all,  in 
order  that  they  may  all  be  compelled  to  contribute  in  proportion  to  what 
they  have  received ;  ^  and  upon  this  principle  the  Court  acted  in  Greig 
V.  Somerville,^  and  in  Gillespie  v.  Alexander,''  before  referred  to,*  where  a 
partial  distribution  had  taken  place  under  the  decree,  amongst  some  of 
the  legatees,  and  there  were  left  in  Com-t  certain  funds,  which  were 
directed  to  be  appropriated  to  the  legatees  who  had  not  been  paid,  and 
afterwards  a  creditor  obtained  permission  to  go  in  before  the  Master,  to 
prove  his  debt,  which  he  proved  accordingly'.  Lord  Eldon  was  of  opin- 
ion that  the  creditor  was  only  entitled  to  take  out  of  the  fund  in  Court, 
which  had  been  appropriated  to  the  payment  of  the  unpaid  legatees, 
such  a  proportion  of  his  del)t  as  the  amount  of  the  legacies  unpaid  bore 
to  the  other  legacies  which  had  been  paid.® 

*  Claims.  *1209 

A  person  coming  in  to  claim,  under  a  decree,  whether  as  heir  or  as 
next  of  kin,  or  creditor,  or  as  an  individual  belonging  to  a  class,  must 
commence  by  bringing  into  the  Master's  office  a  state  of  facts,  detailing 
the  particulars  of  his  case  and  the  circumstances  under  which  his  claim 

1  Lord  Red.  IGG.  171.  Todd  v.  Studholme,  3  K.  &  J.  325,  341,  for 

2  David  V.  Frowd,  1  M.  &  K.  200.  form  of  decree,  and  principles  on  which  the 
8  Per  L.  J.  Turner,    in  Thomas  v.  Griffith,      Court  acts,  as  to  costs  in  such  cases. 

2  De  G.,  F.  &  .1.  502;   but  see  Teed  v.  Reese,  6  1  R.  &  M.  338. 

5  Jur.  N.  S.  381;  7  W.  R.  394,  V.  C.  S.  ^  3  Russ.  130. 

<  Sawyer  v.  Hirchmore,   1  Keen,  391,  825;  8  See  Williams  v.  Gibbes,  17  How.  U.  S. 

Bee  also  "Cuttell  v.  Simons,  8  lieav.  243;   9  255,  25G.     [So,  where  there  has  been  a  dis- 

Jur.   418;    Hull  v.  Falconer,    11  Jur.  N.  S.  tribution  of  assets  among  creditors,  and  new 

151,  V.  C.  K.  assets   come   in.     Ashley  v.  Ashlev,    1  Ch. 

6  David  V.  Frowd,  1  M.  &  K.  200 ;  and  see  Div.  243.] 
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arises.^  This  state  of  facts,  in  the  case  of  a  creditor  coming  in  under  a 
decree  to  prove  against  his  debtor's  estate,  must  be  accompanied  by  an 
affidavit,  from  the  claimant,  that  the  debt  remains  due.^  Such  affidavit, 
however,  is  not  intended  as  evidence  to  the  Master,  in  proof  of  the  debt, 
and  must  not  be  used  b}'  him  as  such.^  "  The  meaning  of  the  practice 
is,  that  a  person  shall  not  come  here  and  claim  a  debt,  without  giving 
that  assurance  that  it  is  due,  which  arises  from  his  affidavit,  which  also, 
if  the  debt  is  contested,  affords  a  protection  against  the  conclusion  from 
other  evidence  that  it  is  due,  when  the  contrary  may  be  within  the 
knowledge  of  the  party  himself;  but  where  the  debt  is  contested,  no 
attention  is  to  be  given  to  the  affidavit."  * 

It  may  be  mentioned  here,  that,  where  an  account  of  debts  is  dii'ected, 
the  plaintiff,  if  a  creditor,  must  prove  his  debt  in  the  proceedings 
under  the  decree ;  although  he  has  established  his  right  to  the  de- 
cree.^ 

The  state  of  facts  and  charge  or  claim  being  left,  a  warrant  ' '  on 
leaving  must  be  served,"  followed  by  the  usual  warrant  "  to  proceed." 
If  the  claim  is  disputed,  it  must  be  investigated  before  the  Master,  for 
which  purpose  the  Master  has,  as  we  have  seen,  the  power  of  examining 
the  claimant,  either  upon  interrogatories  or  viva  voce,  or  in  both  modes, 
as  the  nature  of  the  case  may  require.*' 

The  ordinary  practice,  however,  under  decrees  for  the  admin- 
*1210  istration  *  of  assets,  is  to  examine  creditors  upon  a  general  set 
of  interrogatories,  as  they  bring  in  their  resjjective  claims ; 
though  a  particular  creditor  may  be  examined  on  a  particular  set  of 
interrogatories  to  meet  his  case  ;  ^  in  either  case,  it  seems  that  the  inter- 
rogatories must  be  settled  by  the  Master. 

If  it  should  be  found  necessary  to  examine  any  witness,  either  for  or 
against  the  claim,  such  witness  may  be  examined,  either  upon  interroga- 
tories or  by  the  Master  viva  voce,  at  his  discretion,  as  before  pointed  out. 

1  Creditors  of  small  sums  of  20/.  or  251.  Clerk,  for  examination  bj'  an  expert.     Leave 

apiece  or  under,  are  allowed  to  join  in  one  will,    however,    be  given   to   the   claimant's 

charge,  but  separate  affidavits  b}'  each  cred-  solicitor  to   be  present  at  the  examination, 

itor,  in  support  of  their  respective  debts,  are  Groves  v.  Groves,  Kav  Ap.  19;  see  Bovd  v. 

required.     1  T.  &  V.  365.  Petrie,  L.  K.  5  Eq.  290. 

[In  Tennessee,  in  administration  suits,  the  ^  Burroughs  v.  Elton,  11  Ves.  33. 

claimant  becomes   an  actual,   instead  of    a  ■*  Per  Lord  Eldon,  in  Fladong  v.  Winter, 

quiisi  party,  bv  petition  and  answer.    Reid  ubi  supra. 
V.  Huff,  9  Huniph.  345.]  5  Seton,  129 ;   Owens  v.  Dickenson,  C.  & 

a  Burroughs  u.  Elton,  11  Ves.  33;  Fladong  P.   48,   56;   Woodgate  v.  Field,  2  Hare,  211, 

V.  Winter,  19  Ves.  199;   Morris  v.  Mowatt,  4  213;   Whitaker  v.  Wright,  2  Hare,  310,  314; 

Paige,  142.     A  claimant  is   entitled   to   the  Graves  t:    Wright,    2  Dr.   &  War.  77,  79; 

production  of  all  documents  in  the  possession  Field  v.  Titmuss,   1  Sim.  N.  S.  218;    Nichols 

or  power  of  any  of  the  parties  in  the  suit,  v.  Nichols.  10  W.  R.  598,  V.  C.  S. ;  Newman 

relating  to  his  claim;   and'  conversely,  the  t;.  Norris,  1  Dick.  259. 

parties  are  entitled  to  the  like  production  of  6  Ante,  p.  1187;  81st  of  the  United  States 

documents  in  his  possession.     Re  M'Veagh,  Equity  Rules.    Upon  a  reference  to  ascertain 

M' Veagh  v.  Croalli  1  De  G.,  J.  &  S.  399,  406 ;  the  right  to  surplus  moneys  upon  a  mortgage 

9  Jur.  N.  S.  240;   Newl and  ».  Steer,    11  Jur.  sale,  the  Master  may  examine  the  claimants 

N.  S.  596,  V.  C.  K.;    Ee  Pine,  Pine  v.  Ellis,  upon  oath,  touching  their  respective  claims. 

M.  R.  in  Chambers,  18  Nov.,  1863.     If  the  Hulbert  v.  JIcKay,  8  Paige,  652;    Whitakei 

claim  has  been  supported  by  documents  sus-  v.  Wriglit,  2  Hare,  310. 
pected  to  have  been  forged,  the  claimant  may  l  1  Newl.  333 ;  1  T.  &  V.  366. 

be  ordered    to  leave  them  with  the  Chief 

1156 


MASTEE'S  OFFICE:  CLAIMS.  *1211 

It  seems,  however,  that  in  supporting  charges  in  the  Master's  office, 
the  strict  rules  of  evidence  are,  by  mutual  understanding,  frequently- 
dispensed  with,  and  that  bonds,  deeds,  notes,  ancl  other  securities,  are 
almost  invariably'  proved  by  affidavit,  recourse  being  had  to  the  exami- 
nation of  witnesses  in  very  contested  cases  only,  or  where  fraud  is  sus- 
,pected.^ 

In  the  case  of  Rundell  v.  Lord  Rhers,^  a  question  arose  concerning 
the  practice  in  the  Master's  office  in  the  pi'oof  of  bond  debts,  under  a 
decree  in  a  creditor's  suit,  and  from  a  certificate  of  the  Masters  deliv- 
ered to  the  Lord  Chancellor  upon  that  occasion  it  appears,  that  it  is  not 
the  practice  that  the  affidavit  of  debt  should  state  the  consideration  for 
which  the  bond  was  given,  as  in  the  case  of  simple  contract  debts,  but 
it  is  sufficient  if  the  affidavit  states  that  the  deceased  was  indebted  in  so 
much  money  upon  the  bond.  Moreover,  if  the  bond  be  not  twentj' 
years  old,  the  execution  of  it  must  be  proved  in  the  regular  yvsxy,  and 
where  a  case  of  suspicion  is  raised  as  to  the  consideration,  an  inquiry  is 
then  made  into  the  validity  of  the  bond. 

It  may  be  observed  here,  that  where  a  person,  not  a  party  to  the  suit, 
caiTies  in  a  claim  before  the  Master,  under  the  decree,  the  party  repre- 
senting the  estate  out  of  which  the  claim  is  made,  has  a  right  to  the 
benefit  of  any  defence  which  he  could  have  made,  if  a  bill  had  been 
filed  by  the  claunant  in  Equity-,  or  an  action  had  been  brought  at  Law 
to  establish  such  claim.  Therefore,  as  we  have  seen,  an  executor  may, 
in  the  Master's  office,  set  up  the  Statute  of  Limitations  as  a  bar  to  a 
claim  by  a  creditor  under  the  decree,  provided  such  claim  was  within 
the  operation  of  the  statute  before  the  decree  was  pronounced.* 
So  also,  if  it  is  objected  that  *  a  person  is  not  a  creditor  for  a  *1211 
valuable  consideration,  that  question  may  be  entered  into  in  the 
Master's  office,  and  afterwards  come  before  the  Court  upon  excep- 
tions.-^ 

With  reference  to  the  effect  of  the  Statute  of  Limitations,  in  barring 
a  claim  brought  in  by  a  creditor  under  a  decree,  it  ma}-  be  mentioned 
that  in  Sterndale  v.  Hanhinson,-  it  was  determined  that  where  a  biU  is 

2  2  vSmith,  301.  protect  the  realty.     Ante,  643,  n.  10.]     He 

8  1  Ph.  88.  will  not,  however,  in  a  creditor's  suit,  be  per- 

*  Ante,  pp.  643,  G44.    It  seems,  also,  that  mitted  to  set  up  the  Statute  of  Limitations 

the  statute  may  be  set  up  in  the  Master's  ajjainst  the  plaintiff  whose  claim  is  the  foun- 

office,  as  well  l)y  another  creditor  or  legatee,  dation  of  the  decree..    Fuller  v.  Redman  (No. 

a!<   by  the   personal   representative.      IbuL;  2),  2fi  Beav.  614;  and  see  Briggs  ».  Wilson,  .5 

Shewen  v.  Vanderhost,  1  R.  &  M.  .347;    but  De  G.,  M.  &  G.  12;  Adams  v.  Waller,  1  W. 

qnoBre,  whether  it  can  be  set  up  by  the  Mas-  N.  200;    14  W.  R.  78'J,  V.  C.  W.     In  a  re- 

ter  ?     Ibid.  siduary  legatees'  suit,  a   claim  may  be  op 

A  creditor  who  comes  in  under,  and  takes  posed  by  a  residuary  legatee,  although  not 

the  benefit  of,  a  decree,  is  entitled  to  contest  objected  to  by  the  executor.    Moodie  v.  15an- 

the  validity  of  the  claim  of  any  otiier  cred-  nister,  4  Drew.  432.     It  seems  the  ('ourt  is 

itor.     Shewen  V.  Vanderhost,  1  k.  &  M.  347;  not  bound  to  take  the  objection.     Alston  v. 

Owens  V.  Dickenson,  C.  &  P.  48.  50 ;  Wood-  Trollope,  L.  R.  2  Eq.  205,  M.  R. 
gate  V.  Field,  2  Ilan;,  211,  213;    Wliitaker  i'.  i  Per   Lord   Ilardwicke,    in    Peacock    v. 

Wright,  2  Hare,  310,  314;    Field  v.  Titmuss,  Monk,   1  Ves.  127-131. 

1  Sim.  N.  S.  218,  223;    Graves  7-.  Wright,  2  2  j  sim.  393.     [See  Hubbard  v.  Epps,   1 

Dr.  &  War.  77,  79;    Nichols  v.  Nichols,    10  Tenn.   Leg.  Rep.   320,  wiiere   the   statute  is 

W.  R.  598,  V.  C  S.     [So  may  the  heir  to  held  to  apply.] 
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filed,  b}'  a  creditor,  on  behalf  of  himself  and  all  others,  every  creditor 
has  an  inchoate  interest  in  the  suit  from  the  moment  the  bill  is  filed, 
and,  from  that  moment,  time  does  not  run  against  him  ;  so  that  a 
simple  contract  creditor,  coming  in  under  a  decree  made  in  such  a  suit, 
was  admitted  to  prove,  although  there  had  been  a  lapse  of  more  than 
six  3'ears  between  the  filing  of  the  bill  and  the  decree.  Since  the  above 
case,  however,  the  statute  3  &  4  Will.  IV.  c.  27,  §  40,  has  been  passed, 
which  operates  as  a  positive  bar  to  all  actions,  suits,  or  other  proceed- 
ings, for  the  recovery  of  any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  Law  or  in  Equity,  or  an}'  legacy,  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release  of  the  same  ; 
and  it  has  been  held  that  a  petition  for  leave  to  go  in  under  a  decree, 
to  prove  a  debt  before  a  Master,  is  a  proceeding  within  the  meaning  of 
the  above  section.^  The  effect  of  the  above  alteration  in  the  law,  there- 
fore, is  to  prevent  all  debts  being  proved  before  the  Master,  under  a 
decree,  after  the  period  limited  by  the  above  section,  in  cases  where 
they  operate  as  charges  upon  land  or  rents. 

Where  the  Master  is  satisfied  that  the  claim  is  properl}^  made  out,  he 
marks  the  state  of  facts  as  "  allowed,"  and  it  will  then  form  an  item  in 
his  report,*  and  the  opinion  of  the  Court  upon  the  propriety  of  the 
Master's  determination  may  be  taken  by  excepting  to  the  report  allow- 
ing the  claim. 

Where  the  Master  has  admitted  the  claims  of  a  creditor  he  becomes 
quasi  a  party  to  the  suit ;  it  is  not,  however,  ifecessary  to  bring  him 
before  the  Court  b^;-  supplemental  bill.  Where  the  Master  finds  that 
persons  are  next  of  kin  who  are  not  parties  to  the  record,  the  strict 
practice  is,  to  make  them  parties,  by  filing  a  supplemental  bill 
*1212  against  them.  It  seems,  however,  that  this  may  be  *  dispensed 
with,  where  there  is  already  one  person  on  the  record  who  is 
next  of  kin,  provided  the  others  are  willing  to  attend,  as  if  they  were 
on  the  record ;  this,  however,  cannot  be  done  where  the  claim  on  be- 
half of  the  next  of  kin  is  not  raised  on  the  record,  and  none  of  the  next 
of  kin,  are  in  that  character  parties  to  the  suit.^  A  creditor  or  next  of 
kin,  or  other  claimant,  if  the  Master  disallows  his  claim  or  he  has  any 
other  ground  for  dissatisfaction  with  his  decision,  may  except  to  so 
much  of  the  report  as  relates  to  his  claim  ;  ^  and  it  is  to  be  observed 
that,  in  a  creditor's  suit,  if  the  Master  disallows  the  claim  of  the  plain- 
tiff, and  exceptions  are  taken  to  the  report,  the  Court  will  not,  pending 
the  exceptions,  take  the  conduct  of  the  cause  from  the  plaintiff.^ 

It  is  to  be  noticed,  that  the  method  of  objecting  to  the  Master's  re- 

3  Berrinffton  v.  Evans,   1  Y.  &  Col.  Ex.  i  Waite  v.  Semple,  1  S.  &  S.  219. 

4.34  ;  O'Kelly  v.  Bodkin,  2  Ir.  Eq.  361;  Wat-  2  i  T.  &  V.  366  ;  and  see  Gre£;g  v.  Taylor, 

son  V.  Bird,   15  Sim.  523;    11  Jur.  198 ;    For-  4  Russ.  279 ;    Thomas  v.  Griffith,  2  De  G.,  F. 

ster  V.  M'Kenzie,  17  Beav.  414.  &  J.  555;  7  Jur.  N.  S.  293. 

4  Bennett,  54.  s  Jeudwine  v.  Agate,  5  Russ.  283. 
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port  upon  a  claim,  b}-  exceptions  to  the  report,  applies  to  those  cases 
onl}'  in  which  the  Master  has  taken  the  claim  into  consideration  and 
disallowed  it ;  —  where  the  Master  refuses  to  entertain  the  claim  at  all, 
either  from  a  doubt  as  to  his  power  to  investigate  it  under  the  decree, 
or  for  any  reason,  the  proper  course  appears  to  be,  to  apply  to  the  Com-t 
by  motion  or  petition.  Thus,  where,  under  the  usual  decree  for  an  ac- 
count on  a  bill  by  creditors,  the  Master  refused  to  proceed  upon  a 
claim  by  the  surviving  partners  of  the  testator,  in  respect  of  the  balance 
of  certain  dealings  between  the  testator,  in  his  indi\ddual  capacity,  and 
the  partnership  firm,  from  a  doubt  whether  he  had  the  power  to  exam- 
ine into  such  claim  under  the  decree,  the  Court  entertained  a  motion,  to 
refer  it  to  the  Master  to  take  the  account.* 

A  creditor  who  has  come  in  and  established  his  debt  before  the 
Master  under  a  decree  or  order  in  a  suit,  is  entitled  to  the  costs  of  so 
establishing  his  debt ;  and  the  sum  to  be  allowed  for  such  costs  shall  be 
fixed  by  the  Master  without  taxation,  at  the  time  the  Master  allows 
the  debt  of  such  creditors,  unless  the  Master  shall  think  that  such  costs 
ought  to  be  taxed  in  the  regular  mode,  in  which  case  the  same  shall  be 
so  taxed  b}'  the  Master,  or  he  shall  request  the  Taxing  Master  in  rota- 
tion, or  the  Taxing  Master  to  whom  any  taxation  in  the  same  cause,  or 
matter,  may  have  been  previousl}'  referred,  to  assist  him  in  taxing  the 
same,  and  the  amount  of  such  costs,  or  the  sum  allowed  in  respect 
thereof,  shall  be  added  to  the  debt  so  established.®  The  costs  of  a 
creditor  who  is  plaintiff  are  not  added  to  his  debt ;  but  form  part  of  his 
costs  in  the  cause.® 

*  "Where  persons  coming  in  under  a  decree  establish  their  *1213 
claims,  and  are  permitted  to  mix  in  the  cause  as  if  they  had  been 
parties,  they  will  be  allowed  their  costs  ;  ^  not  the  costs  incurred  out  of 
doors  in  collecting  information,  nor  the  costs  of  private  inquiry,  but  the 
costs  of  proceedings  in  the  suit.^  And  where  legacies  were  sought  to 
be  raised  out  of  real  estate,  and  an  inquiry  was  directed  as  to  the  heir- 
at-law,  who  was  served  with  notice  of  the  decree  and  came  in  and 
proved  his  pedigi'ee,  the  costs  of  making  out  and  proving  the  same 
were  allowed  him  out  of  the  estate.^ 

If  any  person  brings .  in  a  claim  which  is  unsuccessful,  he  may  be 
ordered  to  pay  the  costs  occasioned  thereby.  For  this  purpose  a  sum- 
mons that  he  may  be  ordered  to  pay  such  costs  is  taken  out  and  served 

4  See  Pavnter  r.  Houston,  3  Mer.  207.  14  W.  R.  553,  V.  C.  K.;    Wragf?  v.  Morlev, 

6  47th  Orrlf^r.  Aur.,  1841  ;    see  6th  Order,  14  W.  K.  949,  V.  C.  W. ;  see  also  WatkinsV. 

11th  April,  1842:  and  12th  Order,  Oct.,  1842;  Maule,  Jac.  107;    Abell  v.  Schrcech,   10  Ves. 

and  still  later  Order  XL.  r.  24.  355,  overruling  Maxwell  v.  Wettenhall,  2  I*. 

6  See  Flintoff  v.  Ilaynos,  4  Hare,  .309.  Wms.  27;  Orwell  v.  Lord  Hinchinbrooke,  10 

1  Waite  V.  AVaitc,  6  Mad.  110;  Bennett  v.  Ves.  356,  n.  ;    and  Skeene  ?J.  Pepper,   ib.  n  ; 

Wood,  7  Sim.  522;  Bakewell  v.  Tagart,  3  Y.  and  see  Harvey  i?.  Harvey,  6  Mad.  91;  Rich- 

&  C.  Ex.  173;   Hutchinson  v.  ?>eeman.  4  M.  ards  v.  The  Morris  Canal,  &c.  Co.,  3  Green 

&  C.  490;    Shuttleworth  v.  Howarth,  4  M.  &  Ch.  428,  431. 

C.  492;    C.  &  P.  228;    Swift  v.  Swift,   1  De  2  Shuttleworth  v.  Howarth,  C.  &  P.  228, 

G.,  F.  &  ,T.  160;   Morgan  &  Uavey,  124;   lie  232,  233. 

Tavlor,  Daubnev  v.  Lake,   L.  R.   1  Eg.  495,  8  Swift  v.  Swift,  1  De  G.,  F.  &  J.  160. 

M.  R.;    Hid)bard  v.  Latham,  1  W.N.  105; 

1159 


*12l4  rROCEEDIXGS  UNDER  DECREES  AND  ORDERS. 

upon  the  claimant ;  *  and  the  order  therein  may  be  enforced  by  subpoena, 
and  process  of  contempt. 

If  the  estate  is  insufficient,  after  paj'raent  of  the  costs  of  the  suit,  to 
pay  the  creditors  their  principal  and  interest,  and  costs  of  proof  in  full, 
an}'  dividend  ordered  to  be  paid  to  them  is  computed  upon  the  total 
amount  thereof,  including  the  costs. ^ 

It  may  be  mentioned  here,  that  under  the  former  practice  where  suits 
were  instituted,  by  creditors,  or  next  of  kin,  or  other  persons  of  a  class, 
on  behalf  of  themselves  and  others  of  the  same  class,  it  was  usual  for 
the  decree  to  direct,  that  persons  coming  in  to  prove  their  debts,  or  to 
establish  their  claims,  should  contribute  to  the  expense  of  the  suit. 
Under  a  decree  of  this  nature,  the  plaintiff  was  bound  to  claim  the  con- 
tribution from  the  party  coming  in,  as  soon  as  he  had  established  his 
right  before  the  Master  ;  if  he  omitted  to  do  so  then,  he  was  considered 
to  have  waived  it ;  and,  therefore,  where  a  plaintiff's  solicitor  refused 
to  attend  at  the  Accountant-General's  office,  with  the  Master's  report, 
in  order  that  the  other  creditors  might  obtain  their  debts,  unless  they 
would  pay  him  their  proportion  of  the  extra  costs  of  the  suit.  Sir  J. 
Leach  V.  C.  held,  that  the  plaintiff,  by  failing  to  pursue  the  decree, 
and  to  call  for  a  contribution,  had  waived  all  claims  to  it,  and  directed 
the  solicitor  to  attend  the  Accountant-General,  with  the  report, 
*1214  upon  the  application  of  every  creditor,  on  being  paid  *the  usual 
fee.-^  It  seems  that,  in  practice,  the  direction  for  contribution 
was  seldom,  if  ever,  acted  upon,^  which,  as  far  as  relates  to  creditors, 
was  thus  accounted  for  by  Lord  Eldon :  "As  the  fund  brought  into 
Court,  in  a  creditor's  suit,  is,  in  part  at  least,  the  fund  of  all  the  cred- 
itors, and  as  the  taxed  costs  are  paid  amongst  those  who  are  entitled 
to  it,  the  plaintiffs  and  their  solicitor  receive,  in  effect,  the  contribu- 
tion, to  which  the  form  of  the  suit  and  of  the  decree  gives  them  a  right, 
without  going  through  a  formal  process  for  that  purpose."  ^  The  direc- 
tion as  to  contribution  is  now  omitted  from  the  decree.* 

Where  in  a  creditor's  suit,  the  creditors,  who  had  signed  an  under- 
taking to  contribute  their  proportion  of  the  costs,  had  been  paid  in  full, 
they  were,  on  the  assets  subsequently  pro^dng  deficient  to  pay  the  costs, 
ordered  on  the  petition  of  the  plaintiff  to  contribute  to  the  paj^ment  of 
his  costs,  and  for  that  purpose  to  repay  proportional  parts  of  what  they 
had  received.^ 

4  Hatch  V.  Searles,  2  Sm.  &  G.  147 ;  Yeo-  '  Lechmere  v.  Brazier,  1  Russ.  80.  [See, 
mans  v.  Haynes,  24  Beav.  127;  Colyer  v.  as  to  contribution  of  creditor,  who  comes  in 
Colyer,  10  VV.  R.  748,  V.  C.  K. ;  see  also  under  a  decree,  to  the  costs,  Mason  v.  Cod- 
Morgan  t).  Elstob,  4  Hare,  477;  Scurrah  v.  wise,  6  Johns.  Ch.  277.  And,  as  to  the  liability' 
Scurrah,  2  W.  R.  53,  M.  R. ;  Bentlej-  v.  of  the  fund  recovered  to  costs  and  counsel's 
Bentley,  1  N.  R.  390,  V.  C.  W. ;  Morgan  &  fees,  see  Ex  parte  Plitt,  2  Wall.  J.  4.53,  480; 
Davey,  28.  Rains  v.  Rainey,  11  Humph.  261 ;    Whitsett 

s  Morshead  v.  Reynolds,  21  Beav.  638.  v.    Citj-  Building  and   Loan  Association,  3 

1  Shortley  v.  Selby,  .5  Mad.  447;   and  see  Tenn.  Ch.  526.] 
Dunning  v.  Hards,  2  Phil.  294 ;    Lechmere  v.  *  Seton,  134. 

Brazier,  1  Russ.  72.  5  Thompson  v.  Cooper,  2  Coll.  87. 

2  See  Bluett  v.  Jessop,  Jac.  243;    Lech- 
mere V.  Brazier,  1  Russ.  76. 
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Inquiries  as  to  Legacies  and  Annuities. 

"WTiere  the  ])Iaster  is  ordered  to  take  an  account  of  the  legacies  or 
annuities  given  by  a  will,  no  advertisement  for  such  legatees  and  an- 
nuitants to  come  in  need  be  issued,  where  their  names  appear  bj-  the 
will.  If,  however,  legacies  are  given  to  a  class,  and  its  members  can- 
not be  conclusively  shown  by  e\'idence,  or  where  it  is  unknown  whether 
a  legatee  is  living,  or,  though  proved  to  be  dead,  who  is  his  personal 
representative,  or  where  an  inquiry  is  directed  as  to  incumbrances, 
created  by  legatees  or  next  of  kin,  upon  their  legacies  or  shares  of  resi- 
due, advertisements,  calling  upon  such  legatees  or  next  of  kin,  or  the 
persons  claiming  under  them,  to  come  in  and  prove  their  claims,  are 
often  directed  to  be  issued. 

A  list  of  the  legacies  or  annuities,  in  the  form  of  a  state  of  facts  of 
legacies,  &c.,  and  a  copy  of  the  will,  are  generally  required  by  the 
Master,  upon  which  the  usual  warrant  "on  leaving,"  "  to  proceed," 
must  be  obtained  and  served."  If  any  of  the  legatees  have  been  paid, 
it  is  necessary-  that  their  receipts,  and  the  legacy-  duty  receipts  for  each 
legacy,  should  be  produced,  to  authorize  the  Master  to  report  that  such 
had  been  paid  ;  and  the  same  observation  will  apply  to  annuities. '^ 

*  Inquiries  as  to  Facts.  *1215 

The  cases  in  which  the  Master  may  be  directed  to  make'  inquiries 
into  facts  are  so  numerous  and  various  in  their  nature,  that  it  is  impos- 
sible to  point  out  the  rules  by  which  each  inquiry  is  to  be  pursued  in  the 
Master's  office.^  And  all  that  can  be  done,  on  the  present  occasion,  is 
to  remind  the  practitioner  of  what  has  been  before  stated,  viz.,  that 
the  state  of  facts  ought  to  be  brought  in  by  the  part}'  supporting  the 
affirmative,  though  a  negative  state  of  facts  has  been  permitted.'^ 
Where  another  party  affirms  the  fact  to  be  different  from  the  fact 
as  alleged  by  the  party  carrying  in  the  state  of  facts,  the  party  so 
affirming  must  bring  in  a  counter  state  of  facts.  A  counter  state  of 
facts,  however,  is  not  necessary  where  one  part}'  merely  negatives  the 
facts  as  alleged  by  the  other. 

Inquiries  as  to  Titles,  in  Suits  for  Specijic  Performance. 

It  has  been  already  stated,  that  the  habit  of  the  Court  is,  not  to  refer 
abstract  questions  of  Law  to  a  Master ,^  and  that,  except  in  cases  where 
the  matter  of  Law  comes  in  question  as  matter  of  fact,  as  in  the  case 

'  Bennett,  50.  quires  the  examination  of  an  account.     Wil- 

7  Ibid.  liams  V.  Benton,  24  Cal.  424.    \_Ante,  1168, 

1  The  Court  in   an   Equity  suit  has   no  n.  1.] 

power  under  the  Practice  Act  of  California,  2  gee  ante,  1196,   1199  note;    Willan  v. 

without  the  consent  of  parties,  to  order  a  Willan,    19  Ves.   590;    S.  C   Cooper,   291; 

reference  [to  a  Master  or  referee]  for  the  trial  Trezevant  v.  Frazer,  MSS.,  V.  C.  7th  Aug., 

of  any  issue  of  fact,  except  one  which  re-  18.33. 
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of  inqniries  into  the  Law  of  foreign  countries,  a  reference  as  to  the 
Law  of  a  case  is  never  made.  Still,  however,  there  are  many  cases  in 
which  questions  of  Law  are  so  strongly  involved  in  the  facts  into  which 
the  Master  is  directed  to  inquire,  that  the  Master  cannot  report  upon 
the  fact  without  also  expressing  an  opinion  upon  the  Law  as  it 
affects  the  matter  before  him.  The  most  ordinarj^  instance  of  this 
occurs  where  a  reference  is  made  to  a  Master  to  inquire  into  the  title 
of  a  party  to  property  in  question  in  the  cause. ^ 

References  of  this  nature  are  principally  made  in  suits  for  the  specifi(; 
performance  of  contracts  or  agreements  for  the  sale  or  purchase  of 
estates  ;  *  and,  as  they  are  in  the  nature  of  a  preliminary  inquiry,  they 
may  be  made  either  b}^  decree  or  by  order  upon  motion.^  Inquiries  into 
titles  are,  however,  not  confined  to  suits  for  specific  performance,  but 
ma}'  occur  incidentall}'  in  suits  having  other  objects  ;  as,  where  a 
*1216  bill  is  filed,  by  creditors  or  persons  *  claiming  under  trusts,  to 
have  trust  estates  sold,  and  a  sale  having  taken  place  under  the 
decree,  the  purchaser  procures  an  order  to  refer  it  to  the  Master  to  in- 
quire into  the  vendor's  title. ^ 

We  have  seen  that,  in  a  suit  for  specific  performance,  the  Court  will 
not,  in  general,  permit  the  question  whether  a  good  title  can  be  made 
or  not,  to  be  argued  before  it  in  the  first  instance ;  but  will  direct  an 
inquiry  on  the  subject.^ 

An  inquiry  as  to  title,  in  a  suit  of  this  description,  may  be  directed 
before  or  after  answer,  on  motion,  by  consent ;  and,  after  answer,  on 
motion  adversely,  if  it  appears  clearly  from  the  answer  that  the  title  is- 
the  only  question  in  dispute.^  An  order  so  made  is  in  its  nature 
decretal ;  *  consequently,  after  such  an  order,  the  plaintifl"  cannot  dis- 
miss his  bill  as  of  course  ;  nor  the  defendant  procure  the  bill  to  be  dis- 
missed for  want  of  prosecution.® 

When  an  inquiry  is  directed  as  to  a  title,  it  is  not  necessary  to  carry 
in  a  state  of  facts,  but  the  Master  proceeds  upon  the  abstract.^  If  a 
decree  or  order  has  been  obtained  by  the  vendor,  he  must  take  his  ab- 
stract to  the  Master's  oflEice,  at  the  same  time  that  he  leaves  the  order 
or  decree.  If  the  decree  or  order  has  been  obtained  by  the  vendee,  and 
an  abstract  has  been  already  delivered,  he  must,  in  like  manner,  carry 
the  abstract  so  delivered  into  the  office.  If  no  abstract  has  been  deliv- 
ered, an  application  may,  if  necessary,  be  made  to  the  Court  b}^  motion, 
that  the  vendor's  solicitor  may  deliver  an  abstract  of  the  title  to  the 

3  See  Woodson  j;.  Smith,  1  Head  (Tenn.),  ^  Ante,  1201;  see  Winterbottom  v.  Ing- 
276.  ham,  9  Sim.  654. 

4  Frost  f.  Brunson,  6  Yerger,  36  ;  M'Comb  i  See.  post,  Sales  of  Estates. 
V.  Wright,   4. John.  Cli.  319;   see  Jackson  i-.            2  Ante,  pp.  987-990. 

Lingan,  3  Leigh,  161;  Enraght  17.  Fitzgerald,  3  Bennett   v.   Rees,   1   Keen,  405;    Seton, 

1  Con.  &  Law.   181.     But   if  it   manifestly  595;  Ord.  XX.,  rrwie,  p.  991. 

appears  from  the  bill  and  answer,  that  no  *  Biscoe  »'.  Brett,  2  V.  &  B.  377. 

title  can  be  made,  the  reference  will  not  be  ^  Biscoe  v.  Brett,   2  V.  &  B.  377;    Collins 

ordered.      Frost  »;.   Brnnson,  6  Yerger,   36.  «.  Greaves,  5  Hare,  596 ;  «nie,  pp.  805,  810. 

If  the  Master  reports  in  favor  of  the  title,  a  6  Bennett,  153. 

reference  is  made  to  him  to  approve  of  the 

couvevance.     Jl/iiL 
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vendee's  solicitor.'  When  the  abstract  is  left  in  the  Master's  office,  the 
usual  warrant  ''on  leaving,"  and  afterwards  "to  proceed,"  must  be 
taken  out  and  served.® 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  should 
carefully  compare  the  abstract  with  the  title-deeds,  for  which  purpose, 
if  necessary,  the  production  of  such  of  them  as  are  in  the  custody  or 
power  of  the  vendee,  or  of  any  other  parties  to  the  cause,  ma}-  be  com- 
pelled, in  the  manner  alread}'  pointed  out.^  The  Master,  however, 
always  proceeds  upon  the  abstract  onl)',  upon  which  alone  he  makes  his 
determination,  unless  the  vendee  insists  upon  the  production 
of  the  title-deeds,  the  Master  *  as  well  as  the.  Court,  always  *r217 
taking  it  for  gi'anted  that,  whenever  the  vendee  omits  to  call  for 
the  production  of  the  title-deeds,  he  is  satisfied  that  the  abstract  is 
correct.  Upon  this  ground,  an  exception  to  a  Master's  report  upon  a 
title  to  copyholds,  because  no  surrender  had  been  produced  before  him, 
was  overruled.^ 

On  litigated  questions  of  title,  written  objections  to  the  abstract  are 
brought  into  the  Master's  office  by  the  party  objecting,  and  the  Master 
is  either  attended  by  counsel  on  both  sides,  or  the  written  opinions  of 
counsel  upon  the  abstract,  alread}^  given,  are  produced  to  him,  accord- 
ing to  circumstances. '^ 

In  cases  of  difficulty,  the  Master  seldom  takes  upon  himself  to  decide 
intricate  questions  of'title.  He  usually  directs  the  abstract  to  be  laid 
before  one  of  the  conveyancing  counsel  of  the  Court,  upon  whose  opin- 
ion he  exercises  his  own  judgment  in  reporting  to  the  Court.  In  such 
cases,  the  original  abstract,  with  instructions,  in  writing,  by  the  Mas- 
ter's clerk,  "to  advise  on  the  title,  by  the  dii-ection  of  the  Master," 
with  a  copy  of  the  order  of  reference,  and  the  objections  taken  by  the 
purchaser,  with  the  vendor's  answers  thereto,  are  taken  by  the  solicitor, 
and  laid  before  the  conveyancer,  and  when  he  has  given  his  opinion 
thereon,  the  abstract  must  be  returned  to  the  Master's  office,  by  the 
solicitor  who  left  it.^ 

In  the  prosecution  of  the  order  for  reference,  the  Master,  in  his  dis- 
cretion, may  examine  the  parties  upon  interrogatories,*  receive  evidence 
upon  affidavit,  or  by  the  examination  of  witnesses  before  him,  either 
upon  written  interrogatories  or  viva  voce.^  He  may  also  call  for  such 
deeds  and  other  muniments  as  are  necessary  to  the  elucidation  of  the 
title. 

7  1  T.  &  V.  417.  in  the  possession  of  a  third  person,  the  piir- 

8  1  T.  &  V.  417.  It  is  to  be  recollected  chaser's  solicitor,  it  seems,  must  send  to  the 
that  in  cases  of  sales  under  the  decree  of  the  place  where  the  deeds  are,  in  order  to  ex- 
Court,  the  Master  will  only  allow  the  vendor's  amine  them  with  the  abstract,  and  the  seller 
solicitor  to  attend  before  him  upon  the  inves-  must  pay  the  expense  of  the  journey.  1 
ligation  of  the  title.     Ante,  p.  1172.  Sugdcn  V.  &  P.  44!). 

»  Ante,  p.  1176.     The  seller   is  bound  to  i  Poole  v.  Shergold,  1  Cox,  160. 

produce  the  title-deeds  mentioned  in  the  ab-  ^  Bennett,  154. 

"etract,   in   order  that  the  abstract  may   be  »  IT.  &V.  418;  see  Flower  y.  Walker,  1 

examined  with  them,  although  they  are  not  Russ.  408;  15  &  16  Vic.  c.  80,  §  40. 
in  his  possession,  and  the  purchaser  Is  not  *  See  ante,  p.  1180. 

entitled  tc  the  custody  of  them.  But  if  they  are  ^  Ante,  p.  1180. 
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If  the  Master  is  satisfied  with  the  title,  as  shown  b}'  the  vendor,  he 
reports  accordingly.  If  he  is  not  satisfied  with  the  title,  he  must  state 
the  points  in  which  the  title  is  defective.^  The  mere  circumstance  that 
since  the  contract,  a  suit  has  been  instituted  by  other  parties,  and  is 
pending,  in  which  part  of  the  lands  are  claimed  adversely  to  the  vendor, 
is  not  a  sufficient  ground  for  reporting  against  a  title  ; ''  the  nature  of 
the  adverse  claim  should,  however,  be  examined  on  the  inquirj^ 

Where  a  necessary  party  to  the  title  is  neither  in  Law  nor  in  Equity, 
under  the  control  of  the  vendor,  but  has  an  independent  interest,  unless 
a  legal  or  equitable  obligation  on  the  part  of  the  stranger  to  join 
*1218  in  the  sale  is  shown  before  the  Master,  the  report  *  ought  to  be 
against  the  title ;  but  where  the  necessary  party  to  the  title  is 
under  the  legal  or  equitable  control  of  the  vendor,  the  report  should  be 
in  favor  of  the  title. -^ 

A  purchaser  cannot,  upon  a  report  of  a  defective  title,  insist  upon 
being  discharged,  if  the  title  is  capable  of  being  made  good  within  a 
reasonable  time  ;  and,  therefore,  when  it  appears,  b}^  the  report,  that 
the  vendor,  on  getting  in  a  term,  or  getting  in  administration,  »&c.,  will 
have  a  title,  the  Court  will  not  discharge  the  purchaser,  but  will  put  the 
vendor  upon  terms  to  complete  his  title  speedily."^  It  will  not,  however, 
do  so  when  it  appears  that  the  vendee  will  have  a  long  time  to  wait ; 
and  in  WMttaker  v.  Whittaker,^  where  Sir  Robert  Mackreth  wished  verj' 
much  to  be  discharged  from  his  purchase.  Lord  Kenyon  would  not  hold 
that  the  vendee  was  to  be  bound  during  the  six  3'ears,  while  all  Mr. 
Wilkinson's  affairs  were  winding  up.* 

If  the  Master  reports  in  favor  of  a  title,  and  any  new  fact  afterwards 
appears,  by  which  the  title  is  affected,  the  Court  will  refer  the  title  back 
to  the  Master,  upon  application  by  motion,  even  after  the  Master's 
report  has  been  confirmed.^  So,  if  the  Master  reports  in  favor  of  a  title, 
but,  upon  hearing  exceptions,  the  Court  thinks  the  evidence  not  sufficient 
to  support  the  Master's  finding,  it  will,  upon  application  of  the  vendor, 
refer  it  back  to  the  Master,  to  review  his  report,  in  order  to  give  the 
vendor  an  opportunity'  of  producing  further  evidence.®  And  even  after 
the  exceptions  have  been  heard,  and  the  Master's  report  has  been  over- 
ruled; yet,  the  seller  may,  upon  an  early  application,  obtain  a  reference 
back,  in  order  to  show  that  the  title  is  valid,  upon  another  ground,  not 

6  Green  v.  Monks,   2  Moll.  325.    For  in-  able  time  to  perfect  the  title.    Baker  v.  Shy 

formation  as  to  what  mav  be  considered  as  9  Heisk.  85.1 
good  title,  see  1  Sugd.  V.'&  P.  329.  3  4  Bro.  C.  C.  31;  see  10  Ves.  599. 

"  Osbaldeston  v'.  Askew,  1  Riiss.  219.  ■*  Per  Lord  Eldon,  in  Coffin  v.  Cooper,  uU 

1  Esdaile  v.  Stephenson,  6  iNIad.  -366  ;  supra.  A  Court  of  Equity,  in  the  exercise  of 
Sugd.  V.  &  P.  350;   Bennett,  152.  its  discretion,  will  not  compel  a  purchaser  to 

2  Coffin  V.  Cooper,  14  Ves.  205 ;  Moulton  accept  a  title  depending  upon  an  illegal  or 
V.  Edmonds,  6  Jur.  N.  S.  305,  L.  C;  but  see  invalid  sale,  while  it  remains  open  to  review, 
Lechmere  v.  Brazier,  2  .1.  &  V.  289,  in  which  although  the  judgment  unreversed  might  be 
Lord  Eldon  said  he  would  not  extend  the  rule  conclusive  upon  the  party' s  rights.  Young 
which  the  Court  had  adopted,  of  compelling  v.  Kathbone,  ICE  Green,  224. 

a  purchaser  to  take  the  estate  where  a  title  is  ^  Jeudwine  v.  Alcock,  1  Mad.  597. 

not  made  till  after  the  contract,  to  any  case  ^  Andrews.  Andrew,  3  Sim.  .390;  Portman 

to  which  it  had  not  already  been  applied.  v.  Mill,  1  R.  &  M.  696;   Curling  v.  Flight,  2 

[A  Court  of  Equity  will  allow  a  reason-  Phil.  613. 
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before  taken  ; ''  and,  in  general,  — where  the  Master  has,  by  expressing 
an  opinion  in  favor  of  the  title,  prevented  the  vendor  from  showing, 
that  if  his  opinion  had  been  otherwise,  still  the  title  was  good,  —  the 
course  of  the  Court  appears  to  be,  to  send  it  back  to  the  Master  to 
re-\dew  his  report,  the  party  moving  pa^-ing  the  costs  of  the  motion.^ 

So,  where  it  appears,  at  the  hearing  of  exceptions  to  a  report, 
against  a  title,  that  the  seller  can  clear  up  the  objections,  the 
*  Court  has  sometimes  sent  the  title  back  to  the  Master,  to  review  *1219 
his  report ;  ^  and  it  has  frequently  occurred,  even  at  the  hearing 
of  the  exceptions  to  the  Master's  report,  that,  if  the  vendor  can  satisfy 
the  Court  that  he  can  make  a  good  title  by  clearing  up  the  objections 
reported  by  the  Master,  the  Court  will  make  a  decree  in  his  favor,  witli- 
out  a  reference  back.^  Thus,  where  the  Master  reported  that  a  good 
title  could  be  made,  except  as  to  so  much  of  the  estate  as  a  widow  was 
entitled  to  in  respect  of  her  dower :  she  refusing  to  join  in  the  convey- 
ance to  a  purchaser,  Sir  John  Leach  V.  C.  said,  that  if,  at  the  hearing 
on  further  direction,  the  vendor  should  be  prepared  to  cure  the  objection 
which  was  reported  by  the  Master,  he  would  be  in  tune  to  do  so ;  but 
he  required  an  affidavit  that  the  widow  was  ready  to  release  ;  ^  and  in 
Esdaile  v.  Stephenson,'^  Lord  Eldon  and  Sir  John  Leach  V.  C.  agreed, 
that  if  a  title  upon  a  new  fact  can  be  made  between  the  report  and  the 
further  directions,  the  Court  will  enforce  the  contract ;  as  if,  in  the 
above  case,  the  jointress  had  agreed  to  join  when  the  cause  came  on  for 
further  directions.  In  such  a  case,  the  Court  will  expect  counsel  to 
appear,  and  undertake  that  she  will  concur.® 

It  appears,  however,  that  the  Court  would  not  allow  a  vendor  to  lie 
by,  before  the  Master,  and  then,  upon  further  directions,  attempt  to 
make  a  title.® 

If  exceptions  are  taken  to  the  report,  that  a  good  title  can  be  made, 
and  are  overruled,  other  olijections  to  the  title  cannot  be  made  ;  but  if 
exceptions  are  allowed,  and  a  new  abstract  of  title  is  delivered,  further 
objections  may,  of  course,  be  brought  in.'  Thus,  in  a  case  where  the 
vendor  of  a  leasehold  estate  produced  the  leasehold  title,  which  the 
Master  thought  sufficient,  and  reported  accordingly,  but  the  Court  held 
that  the  lessor's  title  ought  to  have  been  produced,  and  sent  it  back  to 
the  Master,  to  review  his  report ;  the  vendor  having  liberty  given  him 
to  produce  the  freehold  title,  it  was  considered  that  the  purchaser  was 

7  Egerton  v.  Jones,  1  R.  &  M.  694;  Portr  out  the  necessity,  in  such  cases,  of  setting 
man  v.  Mill,  ib.  mi;  and  see  Dawes  v.  Belts,  dowji  the  cause  upon  further  directions,  at 
12Jur.  412,  V.  C.  W.  the  same  time  with  the  exceptions.     In  Ks- 

8  I'Sufc'd.  V.  &  P.  343,  354;  Dawes  i>.  daile  v.  Stephenson,  as  the  exceptions  only 
Belts   12  .lur.  412,  V.  C.  W.  were  before  the  Court,  they  Were  ordered  to 

1  i  Sugd.  V.  &  P.  350.  stand  over  with  liberty  to  set  down  the  cause 

2  Ante,  pp.  981),  9!)0.  for  furtluT  directions,  and  then  the  excep- 
8  I'aton  V.  Kof;;ers,  0  Mad.  256;    and  see      lions  and  furtlier  directions  to  come  on  to- 

Sidebotlom  v.  Barrington,  4  Beav.  110.  gelher.     Ibid. 

*  6  Mad.  366.                                                           o  Sufjd.  V.  i;  P.  350.         „,„     _      ,    „ 
6  Sugden  V.  &  P.  3.50:   see  in  Dawes  v.  ">  Brooke  r. ,  4  Mad.  212;    biigd.   V. 

Bells,  12  Jur.  412,  V.  C.  W.      "This  points  &  P.  350. 
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at  liberty  to  enter  into  objections  to  the  leasehold  title,  which  were  not 
taken  upon  the  former  discussions  before  the  Master ;  and  upon  the 
objections  being  afterwards  taken,  the  bill  was  dismissed.^ 

It  has  been  before  stated,®  that  the  Court  has  adopted  the  practice, 

at  the  same  time  that  it  refers  it  to  the  Master  to  inquire  into 

*1220  *  the  vendor's  title,  to  direct  him,  in  case  he  shaU  be  of  opinion 

that  a  good  title  can  be  made,  to  inquire,  and  state  to  the  Court, 

when  it  was  first  shown  that  it  could  be  made. 

A  title  wiU  be  considered  to  be  complete  whenever  it  appears  that, 
upon  certain  acts  being  done  by  persons  whom  the  vendor  has  the 
means  of  compelling  to  concur,  the  legal  estate  will  be  in  the  pur- 
chaser.^ 

It  may  be  observed,  also,  that  when  the  abstract  shows  the  legal 
estate  to  be  outstanding,  and  that  the  persons  in  whom  it  is  vested 
would  necessarily  be  trustees  for  the  vendor,  it  will  not  be  a  complete 
abstract  unless  it  shows  who  the  persons  are  in  whom  the  legal  estate 
is  vested.^ 

Where  the  biU  has  been  filed  by  the  vendor  against  the  purchaser,  and 
the  title  is  found  to  be  good,  the  further  order  usually  directs,  in  effect, 
that  an  account  be  taken  of  what  is  due  to  the  plaintiff  for  purchase- 
money,  interest,  and  costs  of  suit ;  ^  and  that  upon  his  executing  a  con- 
veyance of  the  estate  to  the  defendant,  or  his  nominee,  such  convej^ance 
to  be  settled  by  the  Master  in  case  the  parties  differ,  and  delivering  up 
the  title  deeds,  the  defendant  pay  to  the  plaintiff  the  amount  so  due  to 
him.*  A  certified  copy  of  the  order  is  left  with  the  Master,  and  a  sum- 
mons to  proceed  thereon  is  taken  out  and  served ;  upon  the  return  of 
which,  evidence  of  the  amount  due  will  be  directed  to  be  brought  in ; 
and  where  the  costs  are  to  be  included  in  the  account,  the  proceeding 
will  be  adjourned  until  after  the  taxation  ;  but  where  the  costs  are  not 
to  be  included,  a  da}'  will  be  named  to  proceed  with  the  account ;  if  the 
parties  differ  as  to  the  form  of  the  conveyance,  the  draft  will  be  directed 
to  be  brought  in  and  settled,  as  hereafter  explained.^  On  the  proceed- 
ings before  the  Master  being  brought  to  a  conclusion  the  Master  will 
make  his  report  of  the  result ;  which  wiU  be  completed  in  the  ordinary 
way.  The  usual  form  of  order,  in  these  cases,  does  not  specify  the 
time  at  which  the  conveyance  is  to  be  delivered  to  the  purchaser,  and 
the  purchase-money  paid ;  though  they  should  be  simultaneous  acts.® 
If,  therefore,  any  difficulty  arises  in  this  respect,  the  plaintiff  should 
obtain  an  order,  on  motion  or  summons, '^  with  notice,  appointing  a  time 

8  Fildes  V.  Hooker,  1  Sugden  V.  &  P.  219,  3  See  Seton,  612-620;  Sugd.  V.  &  P.  849, 
n.;  2  Mer.  424,  S.  C;  3  Mad.  193,  S.  C.              870. 

9  Ante,  p.  990.  4  See  Seton,  607,  615-618 ;  Margravine  of 

1  Per  Lord  Eldon,  in  Lord  Braybrooke  v.  Anspach  v.  Noel,  1  Mad.  310,  317;  Sugd.  V. 
Inskip,    8  Ves.  436,  as  explained  in  Lewin       &  P.  831,  833,  837. 

V.  Guest,  IRuss.  32.5,  329;  and  see  Esdailev.  6  Post,  1262. 

Steplienson,  6  Mad.  366,  ante,  p.  1219 ;  Jump-  6  Margravine  of  Anspach  v.  Noel,  1  Mad. 

son  V.  Pitchers,  1  Coll.  13.  316. 

2  Wynne  v.  Griffith,  1  Russ.  283;   but  see  7  Seton,  615. 
Avarne"«.  Brown,  14  Sim.  -303. 
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and  place  for  the  purpose  ;  ^  and  if  the  defendant  makes  default  thereat, 
the  order  may  be  enforced  against  him.^ 

Where  the  suit  is  hy  the  purchaser  against  the  vendor,  the 
♦further  order,  after  the  title  is  approved,  is  similar  in  form  to  *1221 
the  order  Im  the  converse  case  above  stated ;  except  that  the  di- 
rection to  pa}-  precedes  that  to  convey  ;  ^  and  the  account  is  taken,  costs 
taxed,  conveyance  settled,  and  report  made,  in  like  manner. 


Method  of  Taking  Accounts.^ 

According  to  the  practice  of  the  Court,  as  it  existed  previously  to  the 
Orders  of  1828,  the  usual  course  of  proceeding  under  decrees  to  take 
accounts  in  the  Master's  office,  was  for  the  plaintiff,  in  the  first  instance 
(where  it  was  necessary) ,  to  examine  the  accounting  party  upon  inter- 
rogatories, and  then,  from  the  defendant's  examination,  and  from  his 
answer,  and  the  schedules,  thereto,  or  from  the  other  evidence  or 
papers  in  the  cause,  to  prepare  a  charge  against  him ;  i.  e.,  a  statement 
of  the  several  items  which  the  plaintiff  claimed  to  be  entitled,  upon 
proof,  to  charge  the  defendant  in  the  account.^  This  charge  was  left 
with  the  Master,  and  the  different  items  in  it  were  investigated  in  the 
Master's  office.  When  the  charge  was  gone  through,  the  defendant 
brought  in  his  discharge,  containing  a  statement  of  payments  and  dis- 
bursements made  by  him,  and  other  matters,  by  which  he  claimed  to 
discharge  himself  from  the  debt  attempted  to  be  made  out  against 

8  Urmstone  v.  Singleton,  Seton,  615  ;  Mor-  be  limited  to  such  matters  within  the  order  as 
ley  V.  Clavering,  30  Beav.  108 ;  ante,  pp.  the  principles  of  the  decree  or  order  may  ren. 
1043   1044.  der  necessary.     Kemsen  v.  Kemsen,  2  .John 

9  For  mode  of  enforcing  orders,  see  an<e,  Ch.  495;  Kay  v.  Fowler,  7  Monroe,  593; 
p.  1042  et  seq.  Where,  after  a  decree  for  Stonington  Savings  Bank  v.  Davis.  2  McCar- 
specific  performance,  the  defendant,  the  pur-  ter  (N.  J. ),  30  ;  Gordon  r.  Hobart,  2  Storv,  2(50 ; 
cha.«er,  made  default,  the  contract  was,  on  Harris  v.  Fly,  7  Paige,  421  ;  Torrey  v.  Shaw, 
the  application  of  the  vendor,  ordered  to  be  3  Kdw.  Ch.  35G ;  Simmons  v.  Jacobs  52 
rescinded,  and  all  further  proceedings  in  the  Maine,  147.  153 :  Updike  v.  Doyle,  7  R.  I. 
suit  stayed.  Sweet  v.  Meredith,  4  Giff.  207 ;  44C,  458 ;  see  Kishton  v.  Grissell,  L.  R.  5  Ij\. 
9  Jur.  N.  S.  569;  and  see  Folingo  v.  Martin,  320;  Blackford  v.  Davis,  L.  R.  4  Ch.  Ap. 
16  Beav.  580;  Simpson  v.  Terrv.  34  Beav.  304;  Fields.  Holland,  6  Cranch,  8,2.5,  26; 
423;  Clark  v.  Willis,  1  W.  N.  "162,  M.  R.  Dubourg  v.  United  States,  7  Peters,  625. 
[If  the  plaintiff  is  unwilling  to  rescind,  he  The  Court  will  give  special  directions  to  the 
mav  obtain  a  declaration  that  he  has  a  lien  Master  as  to  the  manner  of  taking  the  ae- 
on the  property  for  unpaid  purchase-money  count,  and  the  principles  by  which  he  should 
and  costs,  and  an  order  for  the  sale  of  the  be  governed  in  taking  it.  The  decree  must 
property  for  the  purpose  of  paving  them.  direct  to  what  matters  the  account  shall  ex- 
Walker  f.  Ware,  &c.  K.  Co.,  35' Beav.  52;  tend,  and  in  decreeing  a  general  account, 
Bishop  of  Winchester  v.  Mid-Hants  R.  Co.,  special  directions  will  be  rendered  proper  and 
L.  R.  5  Eq.  17 ;  Wing  v.  Tottenham,  &c.  R.  necessary  by  the  particular  circumstances  o 
Co.,  L.  K.  3  Ch.  App.  740.  And  see,  for  the  the  case.  Hudson  v.  Trenton  Locomotive  and 
stage  of  the  suit  at  which  the  declaration  of  Machine  Manuf.  Co.,  1  C.  E.  Green  (N.  .1.). 
lien  mav  be  made,  Attorney-General  v.  Sit-  475;  Izard  v.  Bodine,  1  Stockt.  311;  see  ante, 
tingboufne,  &c.  K.  Co.,  35  Beav.  268;  Munns  [857,  n.  1;]  1004  note.  The  order  of  refer- 
V.  Isle  of  Wight  R.  (^o.,  L.  R.  5  Eq.  653.]  ence  must  b(.  founded  on  the  pleadings  and 

1  See  Seton,  608,  No.  3;  612.  proofs  and  caniiot  l>e  made  more  exteii.sive 

2  Orders  of' reference  to  a  Master  should  than  the  allegations  and  proofs  of  the  part'^^- 
specify  the  principles  on  which  the  accounts  Conscqua  v.  Fanning,  3  John.  Ch.  587,  5.)5; 
are  to  be  taken,  or  the  inquiry  to  proceed,  so  Gordon  v.  Hobart,  2  Story,  260,  [Wycott  v. 
far  as  the  Court  shall  have  (fccidod  thereon,  Combs,  1  Stew.  Eq.  40]. 

and  the  examination  before  the  Master  should  »  1  Newl.  329. 

1167 


4222 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


*1222  him  by  the  charge.*  The  Orders  of  1828,  however,  *  simplified 
the  practice,  for  by  the  61st  of  them  it  is  directed,  "  That  all 
parties  accounting  before  the  Master,  shall  bring  in  their  accounts  in 
the  form  of  debtor  and  creditor,  and  any  of  the  other  parties  who  shall 
not  be  satisfied  with  the  accounts  so  brought  in,  shall  be  at  liberty  to 
examine  the  accounting  party  upon  interrogatories,  as  the  Master  shaU 
direct."  ' 

The  effect  of  this  Order  is  to  render  it  unnecessary  to  proceed,  in  the 
first  instance,  by  examining  the  accounting  part}^  upon  interrogatories. 

The  account  is  generall}'  annexed  by  way  of  schedule  to  an  affidavit 
verifying  its  contents,  and  if  the  party  does  not  bring  it  in  within  a 
time  to  be  fixed  by  the  Master,  he  may  be  proceeded  against,  in  the 
same  manner  as  a  party  not  putting  in  his  examination.^ 

The  62cl  Order  goes  on  to  direct  "that  all  such  accounts,  when 
passed,  and  settled  b}'  the  Master,  shall  be  entered  in  a  book  to  be 
kept  for  that  purpose,  in  the  Master's  office,  as  is  now  the  practice  with 
respect  to  Receiver's  accounts,  and  with  proper  indexes,  in  order  to  be 
referred  to  as  occasion  may  requil'e." 

It  has  been  held,  that  when  accounts  entered  into  this  book,  as  pre- 
scribed by  the  above  orders,   are   afterwards  copied  into  schedules, 


*  Ibid. ;  see  Crone  v.  O'Dell,  2  Hogan, 
144.  The  Master  ought,  in  the  first  instance, 
to  ascertain  from  the  parties,  or  their  counsel, 
by  suitable  acknowledgments,  what  matters 
or  items  are  agreed  to  or  admitted ;  and  then 
as  a  general  rule,  and  for  the  sake  of  preci- 
sion, the  disputed  items  claimed  by  either 
partj"^  ought  to  be  reduced  to  writing  by  the 
parties,  respectively,  by  way  of  charges  and 
discharges,  and  the  requisite  proofs  ought 
then  to  be  taken  on  written  interrogatories 
prepared  by  the  parties,  and  approved  by  the 
Master,  or  by  viva  voce  examination,  as 
the  parties  shall  deem  most  expedient,  or  the 
Master  shall  think  proper  to  direct,  in  the 
given  case.  The  testimony  may  be  taken  in 
the  presence  of  the  parties  or  their  counsel, 
except  when  by  a  special  order  of  the  Court 
it  is  to  be  taken  secretly ;  and  it  ought  to  be 
reduced  to  writing,  in  cases  where  the  Mas- 
ter shall  deem  it  advisable,  by  him,  or  under 
his  direction,  as  well  where  a  party  as  where 
a  witness  is  examined.  Remsen  v.  Remsen, 
2  John.  Ch.  501,  502;  see  Story  v.  Livingston, 
13  Peters,  359;  Kirkman  v.  Vanlier,  7  Ala. 
217. 

1  This  Order  is  adopted  in  the  79th  Equity 
Rule  of  the  United  States  Courts.  So  in  the 
41st  Equity  Rule  in  Vermont,  11  Vt.  699. 
In  Hollister  v.  Barkley,  11  N.  H.  506,  after 
stating  that  there  are  two  modes  of  practice 
in  taking  accounts  before  a  Master,  one  in 
the  form  of  debtor  and  creditor  account,  ren- 
dered by  the  accounting  party,  and  verified 
by  his  affidavit;  the  other  by  examining  such 
party  upon  interrogatories ;  and  that  these 
two  "modes  are  sometimes  combined  in  taking 
accounts,  the  Court  add,  "  As  we  have 
adopted  no  rule  in  this  respect,  either  of  these 

11 


modes  may  be  resorted  to;  but  the  better 
practice  probably  is,  to  require  the  parties  to 
bring  in  debtor  and  creditor  accounts,  and  to 
examine  them  on  written  interrogatories,  the 
Master  taking  down  the  answers."  Bellows 
V.  Stone,  18  N.  H.  480;  see  Reed  v.  Jones,  8 
Wis.  421.  The  parties  should  not  put  in 
their  general  books  of  account.  Reed  v. 
Jones,  supra.  Turner  v.  Hughes,  1  Busbee 
Eq.  (N.  C.)  116.  [For  neither  the  Court  nor 
the  clerk  can  be  expected  to  examine  such 
books,  consisting,  as  they  often  do,  of  numer- 
ous immense  folios.  Norwood  v.  Norwood, 
2  Bland,  481,  in  note;  Budeke  v.  Ratterman, 
2  Tenn.  Ch.  459 ;  infra,  1250,  n.  2.]  And  it 
is  not  good  cause  of  exception  to  a  Master's 
report,  that  he  admitted  as  evidence  summary 
statements  of  partnership  accounts  between 
the  parties,  as  prepared  from  the  partnership 
books  by  a  person  who  made  them  up  as  the 
agent  of  the  parties,  and  in  their  presence,  at 
the  time  of  the  dissolution  of  the  firm.  Tur- 
ner V.  Hughes,  supra ;  neepost,  1249,  note. 

2  Ante,  p.  1167.  Where  a  party  is  re- 
quired to  bring  in  his  account  before  the  Mas- 
ter, under  the  above  rule,  he  must  bring  in 
his  whole  account  and  for  the  whole  period 
for  which  he  is  accountable.  It  must  also  be 
verified  by  the  usual  affidavit,  that  the  ac- 
count, including  both  debits  and  credits,  is 
correct;  and  that  the  party  accounting  does 
not  know  of  anj'  error  or  omission  therein, 
to  the  prejudice  of  any  of  the  other  parties. 
Story  V.  Brown,  4  Paige,  112;  Bellows  v. 
Stone,  18  N.  H.  480.  Where  the  plaintiff  is 
an  accounting  party,  he  is  treated  as  a  de- 
fendant, so  far  as  taking  his  account  is  coa- 
cerned. 
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annexed  to  the  Master's  report,  such  schedules  are  only  to  be  charged 
at  the  rate  of  6d.  per  folio,  like  Receiver's  accounts.^ 

*0n  the  account  being  left,  the  usual  warrant  on  leaving,  *1223 
&c.,  must  be  served,  and  if,  upon  taking  a  copy  of  the  account, 
the  partj'  calling  for  the  account  is  not  satisfied  vrith  it,  he  may  exhibit 
interrogatories  for  the  examination  of  the  accounting  party,  under  the 
direction  of  the  Master. 

The  account  having  been  taken  in,  and  the  party,  if  necessary,  ex- 
amined, a  charge  must  then  be  carried  in  by  the  party  conducting  the 
inquiry.^  This  charge  ^  is  usually  a  transcript  of  so  much  of  the  debtor 
and  creditor  account  as  sets  forth  the  receipts,  to  which  maj'  be  added 
any  additional  items  with  which  it  is  intended  to  charge  the  accounting 
party. 

It  is  to  be  observ^ed  here,  that  although  the  61st  Order  du'ects  the 
parties  accounting  before  a  Master,  to  bring  in  their  accounts  in  the 
manner  there  prescribed,  it  is  not  always  necessary  to  call  upon  them 
to  do  so.  If  sufficient  appears  from  the  admissions  of  the  part}'  to  be 
charged,  either  in  his  answer  or  in  the  schedule  to  it,  or  in  any  proceed- 
ing in  the  cause,  to  enable  the  account  against  him  to  be  properly  made 
out,  the  party  conducting  the  proceeding  may  immediately  bring  in  his 
charge,  without  calling  for  any  account  under  the  61st  Order. 

The  charge  being  left,  warrants  "  o«  leaving"  and  "^  to  proceed  on 
the  charge  "  are  taken  out,  and  served  on  the  solicitors  of  all  persons 
interested  in  the  account.^  On  the  return  of  the  warrant,  the  charge  is 
compared  with  the  debtor  and  creditor  account,  or  with  the  answer  or 
examination,  or  the  schedules  annexed  to  them,  put  in  by  the  account- 
ing party,  and  if  the  charge  is  found  to  accord  with  them,  it  is  allowed 
without  further  evidence.  If  the  charge  includes  sums  not  admitted  in 
the  account  to  have  been  received,  they  must  be  substantiated,  either 
bj'  evidence  or  b}-  admissions  in  the  examination  of  the  party  charged, 
or  in  his  answer,  or  the  schedules  thereto.*  The  charge  being  estab- 
lished, is  marked  bj*  the  Master  "  allowed."^ 

It  may  be  mentioned  here,  that  a  party  conducting  an  account  before 
the  Master  is  not  limited  to  one  charge.  If,  after  his  charge  is  allowed, 
he  discovers  other  items,  with  which  the  accounting  party  is  charge- 
able, he  may  either  amend  his  charge,  or  carr}'  in  a  further  charge,  and 
this  he  may  do  as  often  as  may  be  necessary.®  In  Napier  y.  Staples,'' 
in  Ireland,  under  a  decree  for  an  account,  the  plaintiff  had  examined 
the  defendant  on  three  successive  sets  of  interrogatories,  and  had  filed 
a  charge,  which  he  amended  three  times,  and  had  then  sued  out  a  com- 
mission and  examined  witnesses.  He  afterwards  filed  a  further 
charge,  and  after  various  dela3-s,  *  applied  to  the  Master  of  the  *1224 

8  Attorney-General  v.  Lubbock,  I  M.  &  8  gee  ante,  p.  1149. 

C.  264.  ■»  See  2  Smith,  116. 

1  2  Smith,  115.  6  Homiett,  84. 

2  A.S  to  the  nature  of  a  charge,  see  ante,  p.  <!  See  Copeland  v.  Crane,  9  Pick.  73. 
1199.  7  1  Moll.  928. 
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Rolls  for  liberty  to  file  a  sixth,  which  was  refused ;  but  upon  appeal, 
the  Lord  Chancellor,  Sir  A.  Hart,  gave  him  leave  to  file  it,  observing : 
"  I  am  not  aware  that  there  exists  any  rule,  such  as  has  been  assumed, 
that  in  taking  the  account,  a  uniform  series  of  proceeding  is  to  be  fol- 
lowed, —  a  charge,  discharge,  and  examination,  and  the  subject  is  then 
dropped."  .  .  .  "  It  is  not  the  course  in  England,  to  comprise  every 
thing  in  the  first  charge  ;  on  the  contrary,  in  the  majority  of  cases,  the 
plaintiff,  after  he  has  brought  in  his  charge,  looks  to  the  examination 
of  the  defendant  to  furnish  him  with  further  items  ;  the  Court  always 
taking  care,  and  this  is  the  true  principle,  to  indemnify  the  opposite 
party,  and  to  guard  against  vexatious  irregularity,  by  making  the  party 
pay  all  the  costs  incurred  through  his  irregularity  or  delay."  His  Lord- 
shi^j  afterwards  said  :  "  I  do  not  lay  any  stress  upon  the  point,  whether 
the  plaintiff  knew  of  the  existence  of  this  item  or  not ;  I  think  that  is 
not  material.  Equity  would  not  deserve  the  name,  if  it  acted  on  a  form 
to  shut  out  a  just  claimant,  because  he  came  late,  whether  his  doing  so 
was  optional  or  involuntary.  But  the  same  equal  justice  that  admits 
the  plaintiff's  further  charge,  gives  the  defendant  a  further  opportunity 
to  discharge  himself,  and  the  order  must  be  so.  The  defendant  must 
have  an  opportunity  of  explaining  his  case,  by  evidence,  and  his  denial 
of  the  receipt  of  this  sum,  by  aflfldavit,  wUl  have  very  great  weight  in 
determining  it."  ^ 

It  ma}'  be  stated  here,  that  it  is  the  constant  practice  of  the  Conrt,  in 
decrees  against  a  mortgagee,  or  against  an  executor  to  account,  to 
direct  it  without  futtire  words  ;  and  3-et,  if  the  person  decreed  to  account 
receive  any  thing  subsequent  to  the  decree,  it  may  be  inquired  into 
before  the  Master,  and  the  defendants,  in  such  case,  must  bring  the 
sums  so  received  to  account ;  ^  the  consequence  of  this  rule  is,  that  in 
decrees  of  this  nature,  the  practice  generally  is,  where  the  matter  has 
been  long  pending  in  the  Master's  oflOice,  since  the  first  charge  against 
the  accounting  party  was  brought  in,  to  examine  again,  upon  interroga- 
tories, just  before  the  Master  is  pi'epared  to  make  his  report ; 
*1225  and  then,  if  it  appears  that  *he  has  received  any  thing  subse- 
quent to  his  last  examination,  to  carry  in  a  further  charge  ;  so 
as  to  bring  down  the  account  to  the  time  when  the  Master's  report  is 
made. 

1  1  Moll.  231.  between  the  report   and  time  for  payment, 

2  Bulstrode  v.  Bradley,  3  Atk.  .582;  see  though  default  was  made,  there  must  be  a 
also  Bell  v.  Read,  ib.  592.  The  account  re-  further  order  for  account  and  new  day  for 
mains  open  down  to  the  time  of  the  report.  payment.  See  Alden  v.  Foster,  5  Beav.  ,502; 
Holabird  v.  Burr,  17  Coim  503,  564;  Smith  Ellis  v.  Griffiths,  7  Beav.  83;  Buchannan  v. 
V.  Brush,  11  Conn.  306;  Robinson  v.  Bland,  Greenway,  12  Beav.  355;  Garlick  r.  Jackson, 
2  Burr.  1086.  And  in  Massachusetts,  on  a  4  Beav.  154.  But  it  is  otherwise  where  the 
bill  in  Equity  to  redeem,  the  account  of  the  mortgagee  merely  receives  rents  after  default 
mortgagee  is  to  be  made  up  of  the  amount  on  the  day  fixed  for  payment.  Constable  v. 
due  at  the  time  of  the  decree  for  redeniptiou.  Hawick,  1  Seaton  on  Dec.  (3d  Eng.  ed.)  394. 
Adams  v.  Brown,  7  Cush.  223,  224;  Mann  v.  [Accounts  ordered  in  Chancery  are  usual! v 
Richardson,  21  Pick.  355;  Stewart  ?>.  Clark,  brought  down  to  the  date  of  hearing.  Rub- 
11  Met.  384 ;  (inte,  999,  note.  ber  Co.  v.  Goodyear,  9  Wall.  788.] 

Where  the  mortgagee  has  received  rents 
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Any  party  who  is  dissatisfied  with  the  account  may  enter  into  evi- 
dence to  show  that  the  accounting  party  has  received  more  than  he  has 
admitted  by  his  account ;  but,  in  such  case,  he  must  give  notice  thereof 
to  the  accounting  party ;  stating,  so  far  as  he  is  able,  the  amount  sought 
to  be  charged,  and  the  particulars  thereof,  in  a  short  and  succinct  man- 
ner.^ He  may  also  cross-examine  the  accounting  party-  upon  his 
account ;  but  he  must  give  him  notice  of  the  parts  to  which  the  cross- 
examination  will  be  directed.'^  The  accounting  party  may  be  ordered 
to  produce  all  documents  in  his  custody,  possession,  or  power,  at  the 
cross-examination,  although  there  is  an  existing  order  for  theii-  produc- 
tion elsewhere.^ 

When  the  ordinary  administration  accounts  have  been  directed,  and 
a  particular  part  of  the  estate  cannot  be  traced,  an  application  to  charge 
the  personal  representative  with  it  cannot  be  entertained,  unless  it  can 
be  proved  that  it  was  received  by  him :  such  an  apphcation  being  in  the 
natui-e'of  a  charge  of  wilful  default.* 

K  an}'  question  arises  as  to  the  principle  on  which  the  accounts  should 
be  taken,  an  application  may,  it  seems,  be  made  by  motion  for  the 
directions  of  the  Court  on  the  subject ;  ^  or  the  opinion  of  the  Judge 
thereon  may  be  obtained,  according  to  the  present  English  practice,  on 
an  adjournment  to  him  in  Chambers.  If  necessary,  the  Couil  or  Judge 
may  obtain  the  assistance  of  accountants,  merchants,  or  other  scientific 
persons  :  and  act  on  their  certificate.® 

"When  the  charge  has  been  allowed,  the  accounting  party  must  carry 
in  his  "discharge."'  If  he  does  not  do  so  within  a  reasonable  time 
after  the  charge  has  been  allowed,  the  party  conducting  the  account 
must  take  out  and  serve  upon  him  a  warrant,  underwritten  "  at  whicli 
time  the  said  A.  B.  is  to  bring  in  his  discharge,"  &c.  This  waiTant  is 
peremptory,  and  if  it  is  not  obeyed,  or  the  accounting  party  does  not 
appear  and  crave  further  time,  the  Master  may  proceed,  if  otherwise  in 
a  situation  to  do  so,  to  make  a  report,  without  the  discharge,  charging 
the  defendant  with  the  whole  amount  of  the  charge  as  allowed.^ 

This  discharge  is  usually  a  transcript  from  the  payments  he 
has  *  made,  as  stated  either  in  his  debtor  and  creditor  account,  or  *1226 
in  his  answer  or  examination,  or  the  schedules  attached  to  them, 
and  a  warrant  on  leaving  and  to  proceed  should  be  taken  out  upon  it 
and  served  in  the  usual  manner.  A  discharge,  as  well  as  any  other 
matter  before  the  Master,  may  be  the  subject  of  an  examination  for 
impertinence.^     The  accounting  party  is  bound  to  use  all  due  diligence  in 

1  Ord.  XXXV.  .34.  ^  Robertson  v.  Norris,  1  Gi£f.  428. 

2  Wornislev  v.   Sturt.  22  Beav.  308;   Re  6  15  &  ig  Vic.  c.  80,  §  42. 

Lord,  Lord  r.'Lord,  L.  K.  2  Eq.  COS;  12  Jur.  "^  And  so  if  a  plaintiff  carries  in  a  further 

N.  S.  ()'.)8,  M.  K.  charfjo,  or  an  amendcKl  charge,  the  defendant 

3  Wonnslcv  V.  Sturt,  22  Beav.  398.  As  to  must  iiave  an  oijportunity  of  carrying  a  fur- 
the  exaniinatfon  of  an  accountinj,'  party  on  ther  discliarRe.  and  of  explaining  his  case  bv 
interrofratories,  see  ant*-,  1223  ei-'ey.         '  evidence.     See  Napier    v.    Staples,   1   Mull. 

*  Shuttleworth   r.   Bristow,  12  W.  R.  40,       U28. 
V.  C.  K.:  see  Whittle  v.  Ilenninff,  2  B.-av.  «  2  Smith,  121. 

896 ;  Hutton  v.  Itossiter,  7  De  G.,  M.  &  G.  'J.  ^  I'rice  v.  Shaw,  2  Cox,  184. 
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obtaining  and  attending  warrants  to  vouch  his  discharge  ;  or  the  party 
interested  in  the  account  may  take  out  warrants  to  compel  his  attend- 
ance for  that  purpose  ;  ^  and  if,  upon  the  return  of  such  warrants,  the 
party  does  not  attend  and  proceed,  or  account,  to  the  Master's  satisfac- 
tion, for  his  not  proceeding,  the  Master  will  disallow  the  discharge,  or 
such  part  of  it  as  the  party  has  omitted  to  support.  The  Master, 
however,  will,  if  he  sees  the  part}-  anxious,  and  that  he  does  his  best  to 
support  his  discharge,  afford  him  every  indulgence,''  and  in  Ridifer  v. 
0' Bnen,'^  where  an  executor  was  unable  to  produce  sufficient  evidence 
before  the  Master  in  support  of  his  discharge,  the  Master,  in  his  report, 
stated  the  pa3'ments  insisted  upon  in  the  discharge,  and  that  he  had  not 
allowed  them,  as  no  sufficient  evidence  had  been  produced  before  him  to 
warrant  that  allowance,  but  that  he  had  received  them  as  a  claim,  and  an 
exception  to  his  report  was  overruled. 

The  account  is  vouched,  by  the  production  of  the  proper  vouchers, 
such  as  receipts,  &c.,*  which  documents,  when  produced,  are  marked 
either  by  the  Master  or  his  clerk,  with  the  initials  of  his  name,  as  a 
token  of  his  inspection  or  allowance  of  them.  It  seems  that  the 
vouchers  will  be  admitted  as  evidence  of  the  payment  of  the  sums 
therein  specified,  and  credit  given  to  the  accounting  party  in  the  ac- 
count, unless  the  other  side  shows  some  reasonable  ground  for  impeach- 
ing the  vouchers  ;  ®  but  that,  if  any  party  objects,  the  affidavit  or  oral 
evidence  of  the  person  who  received  the  money  is  required  ;  and  if  this 
cannot  be  had,  then  proof  must  be  given  of  his  signature  to  the 
voucher.'' 

The  necessity  for  producing  the  proper  vouchers  in  support  of  the 
discharge,  is  not  removed  by  the  circumstance  of  the  defendant's  an- 
swer, in  which  the  items  are  sworn  to,  not  having  been  replied  to ; 
although,  in  other  cases,  an  answer  which  has  not  been  replied  to,  is  to 
be  taken  as  true.     The  Master  must,  nevertheless,  require  the  vouchers 

to  be  produced.® 
*1227  *  It  may  be  mentioned  here,  that  the  ordinary  course  of  pro- 
ceeding upon  discharges  in  the  Master's  office,  is  by  affidavit ; 
and  though,  in  strictness,  in  cases  where  infants  are  concerned,  all  evi- 
dence should  be  upon  examination  by  interrogatories,  yet  still,  as  we 
have  seen,  if  the  solicitor  for  the  infant  acquiesces  in  the  reception  of 

2  Bennett,  85.  may  be  required  on  reasonable  impeachment, 

8  2  Smith,  121.  or  doubt  on  the  part  of  the  Master.    Halsted 

4  3  Mad.  43.  v.  Tyng,  2  Stew.  Eq.  86.] 

6  As  to  proof  by  entries  made  by  a  party  ''  Bingham  i'.  Lady  Cianmorris,  2  Moll.  20. 

in  his  books  of  accotint,  confirmed  by  his  In  accounting  before  the  Master,  the  oath  of 

oath,  according  to  the  practice  of  many  of  the  party  should   not  be  received  to  support 

the  States,  see  1  Greenl.  Ev.  §§  118,  119,  and  charges,  which,   from  their  nature,  admit  of 

notes;  1  U.  S.  Dig.  51  et  seq.,  Accounts,  §  5,  full  proof.     Harding  v.  Handy,   11  Wheat. 

pi.  112,  &c. ;  Callender  v.  Colgrove,  17  Conn.  103. 

1,  8  Davenport  v.  Davenport,  1  Sim.   .512; 

6  Earl  of  Lonsdale  v.  Wordsworth,   28th  see  Doody  v.  Pierce,  9  Allen,  141 ;  Copeland 

May,  1789;  cited  Bennett,  85.     [Vouchers  are  v.  Crane,"9  Pick.  73.     If  the  bill  requires  the 

jirima  facie  evidence  of  disbursements,  pro-  defendant  to  state   an  account  between  the 

vided  they  show  for  what,  or  on  what  account  parties,  the  account  so  stated  is  responsive  to 

the  payment  was  made,  but  additional  proof  the  bill.     Bellows  v.  Stone,  18  N.  H.  465. 
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affidavits,  the  infant  will  be  bound  by  it.  In  a  case  in  Ireland,  before 
Sir  A.  Hart  L.  C.,^  where  an  infant  was  interested,  an  order  appears  to 
have  been  made  by  his  Lordship  to  restrain  the  defendant,  who  was  an 
executor,  from  issuing  a  commission  to  examine  witnesses  in  aid  of  his 
account,  and  he  was  ordered  to  verify,  by  afflda^-it,  the  several  vouchers 
on  which  he  sought  credit. 

All  vouchers  produced  before  a  Master  must  be  stamped  with  the 
proper  stamp  applicable  to  the  instrument,  otherwise  they  will  be  re- 
jected. 

Should  anj'  item  occur,  which  cannot,  at  the  moment  be  satisfactorily 
explained,  or  the  voucher  for  it  produced,  it  is  marked  as  a.  qiieried  item. 
for  further  inquiry  :  and  should  there  be  an}'  such  item  remaining  when 
the  others  are  disposed  of,  a  warrant  is  obtained  and  served  by  the 
plaintiff's  solicitor,  and  underwritten,  "  to  proceed  on  the  queried  items 
in  the  defendant's  discharge  ;  "  on  the  attendance  upon  which,  such  ex- 
pRination  as  may  be  given,  and  the  evidence  adduced,  in  support  of  the 
queried  item,  is  discussed  and  read.-  If  the  accounting  party  does  not 
attend  and  support  the  queried  items,  or  crave  further  time,  the  whole 
of  such  items  may  be  disallowed  b}^  the  Master,  or  he  may  direct  a  further 
waiTant  to  be  taken  out  to  give  the  party  an  opportunity'  of  setting  him- 
self right  before  he  proceeds  to  disallow  the  payment.^ 

Although,  strict]}'  speaking,  every  payment  insisted  upon  in  the  dis- 
charge, where  it  amounts  to  fort}'  shillings  and  upwards,  must  be  estab- 
lished by  a  proper  voucher,  sums  under  forty  shillings  may  be  substantiated 
by  the  oath  of  the  accounting  party,  provided  that  in  his  account  he 
mentions  to  whom,  for  what,  and  when  the  amounts  were  paid.*  This 
rule  appears  to  have  been  adopted  from  analogy  to  the  rule  at 
Law  in  accounts  ;  and  as  it  is  not  sufficient  *  at  Law  that  the  *1228 
party   should   swear   to   his   belief   only   that  the   money   has 

1  Young  V.  Reynolds,  2  Moll.  21,  n.  when,  and  he  must  swear  positively  to  the 

2  Bennett,  85."  fact,  and  not  as  to  belief  only,  and  the  whole 
8  2  Smith,  132,  3d  ed.  of  the  items  so  established  must  not  exceed  a 
*  Anon.,  1  Vern.  283  ;  Marshfield  V.  Weston,  hundred  pounds  ;  and  the  defendant  cannot, 

2  Vern.  176;  Bingham  ■)-•.  Lady  Clanmorris,  by  way  of  charge,  cliarge  another  person  in 
1  Moll.  20  ;  Everard  r.  Warren,  2  Cha.  Ca.  249;  this  way.  The  forty  shillings  sterling  was 
but  although  a  defendant  in  account  shall  be  the  sum  established  in  the  early  history  of 
discharged  bj'  his  oath  of  sums  under  40s.,  a  the  Court,  and  perhaps  twenty  dollars  would 
party  shall  not,  by  way  of  charge,  charge  not  now  be  deemed  an  unreasonable  sub- 
another  party  so.  7/;jV/.  ;  see  aisci  Marslilicld  stitute."  The  Revised  Statutes  of  New  York 
r.  Weston,  2  Vern.  176.  In  Wliichorley  r.  have  fixed  the  sum  at  twenty  dollars  for  such 
Whicherley,  1  Vern.  470,  the  (Jourt  having  cases  in  t lie  settlement  of  the  accounts  of  cx- 
bcen  informed  that  the  course  of  tlie  Court  ecutors  and  administrators.  But  such  al.bw- 
wasj'that  an  accountant  was  to  be  allowed,  on  ancos  are  not  in  the  whole  to  exceed  l\\ti 
his  own  oath,  all  sums  not  exceeding  40s.  hundred  dollars,  for  payments  in  behalf  of 
each,  so  as  the  whole  sum  was  not  above  100/.,  any  one  estate.  2  Rev.  Stat.  92,  §  55.  It 
declared  the  rule  seemed  very  unreasonable,  has  been  decided  in  Maine,  at  Law,  that  the 
and  would  consider  iiow  to  rectify  it.  In  books  of  a  party,  accompanied  by  his  oath, 
Remsen  v.  Remsen,  2  John.  Ch.  501,  it  is  re-  are  not  suflicient  proof  of  a  charge  of  twenty- 
marked  by  Chancellor  Kent,  ''It  is  under-  six  dollars  in  money;  the  sum  of  forty  sbil- 
s'ood  to  be  the  settled  course  of  the  Court,  lings,  or  six  dollars  and  sixty-seven  cc\its  is 
that  upon  the  defendant  accounting  before  the  extent  that  Courts  have  permitted  to  be 
the  Master,  he  is  to  be  allowed,  on  his  own  proved  in  this  way.  Dunn  v.  Whitney,  1 
oath  being  credible  and  uncontradicted,  sums  Fairf.  9.  So  held  also  in  Massachusetts.  Union 
not  exceeding  forty  shillings  each ;  but  then  Bank  v.  Knapp,  3  Pick.  109;  Burns  v.  l'"av, 
he  must  mention  to  whom  paid,  for  what,  and  14  Pick.   8;  Bailey  v.  Blanchard,   12   Pick. 
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been  paid,  but  he  must  swear  to  the  fact ;  so,  in  accounts  under  decrees 
in  Equity,  it  is  not  sufficient  to  swear  that  he  believes  he  paid  the 
money,  but  he  must  peremptorily  swear  to  the  fact.^ 

But  although  it  is  the  general  rule  that  ever}'  item  in  a  discharge,  of 
forty  shillings  and  upwards,  must  be  supported  by  a  proper  voucher, 
there  are  cases  in  which  a  party  has  been  allowed  to  discharge  himself 
by  other  means  than  the  ordinary  vouchers ;  thus,  where  the  evidence 
])i'oduced  to  charge  an  accounting  part}',  consists  of  entries  in  books 
ke])t  by  the  party  himself,  the  party  has  a  right  to  make  use  of  entries 
in  the  same  book  in  support  of  his  discharge.^  And  so,  if  a  paper  is 
produced  by  one  of  the  parties  from  which  he  takes  his  evidence  to 
charge  the  accounting  party,  the  same  paper  may  be  read  by  the  other 
party,  by  way  of  discharge  ;  ^  thus  where  an  account  furnished  by  a 
party  before  any  suit  instituted,  is  produced  to  charge  him  with  the 
items  on  the  debit  side,  he  is  entitled  to  resort  to  the  credit  side  in  sup- 
port of  his  discharge.*  *' 

This  rule  is  adopted,  in  Equity,  from  analogy  to  the  rule  at  Law,  which 
provides,  —  "  that  if  to  prove  a  debt,  it  be  sworn  that  the  defendant  con- 
fessed it,  but  withal  said  at  the  same  time  that  he  paid  it,  his  confession 

shall  be  valid  as  to  the  payment,  as  well  as  that  he  owed  it."  ^ 
*1229  *Upon  this  principle,  it  is  held,  that  where  a  man,  by  his 
answer  or  examination,  admits  that  he  has  received  certain 
sums,  which  sums  he  has  paid,  &c.,  the  discharge  following  in  the  same 
sentence^  that  will  be  sufficient  to  discharge  him.^  It  must  be  observed, 
however,  that  it  is  necessary,  in  order  to  entitle  the  party,  charged  by 
his  own  answer,  to  read  such  answer  in  support  of  his  discharge,  that 
the  statement  of  the  pa}Tiient  should  be  in  the  same  sentence  with  the 
admission  of  the  receipt.  If  it  occurs  in  another  part  of  the  answer  it 
cannot  be  made  use  of ;  "^  and  it  has  been  held  that  a  party  charging 

166;  see  Cogswell  v.  Dolliver,  2  Mass.  217;  see  Method.  Epis.  Church  «.  Jacques,  3  John. 

Prince  v.    Smith,    4  Mass.   455;    Craven   v.  Ch.  81. 

Shair,  2  Halst.  346;  Ducoign  v.  Shreppel,  1  *  Boardman  v.  Jackson,  2  B.  &  B.  382; 
Yeates,  347;  Case  v.  Potter,  8  .John.  211.  Morehouse  r.  Jackson,  13  Jur.  420,  V.  C.  K. 
[An  accounting  party,  being  credible  and  un-  B. ;  Coward  v.  Coward,  ?6.  n.  In  Jones  v. 
contradicted,  may  discharge  himself,  but  not  Jones,  4  Hen.  &  M.  447,  it  was  held  by  Chan- 
charge  the  opposite  party,  before  the  Master,  cellor  Taylor,  that  the  general  rule  of  law  is, 
on  his  own  oath  with  sums  not  exceeding  that  where  you  take  an  account  of  one  of  the 
twenty  dollars,  each,  nor  in  the  aggregate  parties  as  evidence  against  him,  you  must 
$500,  but  he  must  swear  positively'  to  the  admit  it  to  be  evidence  for  him;  but  this  is 
fact,  not  merely  to  his  belief,  and  must  men-  only  so  far  as  the  account  would  itself  be 
tion  to  whom  paid,  for  what,  and  when.  evidence  if  proved  by  other  means.  See 
Goodner  v.  Browning,  9  Humph.  783;  Brown  Waggoner  v.  Gray,  2  Hen.  &  M.  603;  Free- 
V.  Brown,  Thomp.  Cas.  42.]  land  v.  Cocke,  3  Munf.  352.     This  last  rule 

1  Robinson  v.  Cumming,  2  Atk.  409,  410.  is  said,  however,  not  to  be  applicable  to  an 
But  an  executor  or  administrator  may  sup-  executor's  account,  nor  to  any  case  where 
port  his  discharge  by  swearing  to  his  belief  there  is  a  trust  or  confidence.  Robertson  v. 
that  sums  under  40s.  were  paid  by  his  testator  Archer,  5  Rand.  319;  see  n.  6,  p.  1229,  n.  (7). 
or  intestate  himself.  5  Trials  per  Pais,  Vol.  2,  363. 

2  Darston  v.  Earl  of  Oxford,  1  Eq.  Ca.  1  Ridgewav  ».  Darwin,  7  Ves.  404. 

Ab.  10,  pi.  9;  see  7?os<,   1249,12.50;  but  see  2  Robinson ».  Scotney,  19  Ves.  582.    [More 

Reeve  v.  Whitmore,  11  Jur.  N.  S.  722,  V.  C.  recent  decisions  are  governed  by  the  sounder 

K. ;  2  Dr.  &  Sm.  446.  rule  of  being  controlled  by  the  sense,  instead 

3  Carter  v.  Lord  Colrain,  Barnardist.  126,  of  the  contiguity  or  grammatical  structure 
acknowledged  to  be  correct,  2  B.  &B.  386;  of   the   sentences.     Passages    connected   in 
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himself  in  a  schedule  to  his  answer,  cannot  discharge  himself  by  another 
schedule  to  the  same  answer,  stating  his  disbursements  ;  ^  a  fortiori^  he 
is  precluded  from  discharging  himself  in  this  wa}',  b3'  affidavit.*  And 
it  seems  that  it  is  not  only  necessary  that  the  discharge  should  be  by 
the  same  sentence  with  the  charge,  but  it  must  form,  as  it  were,  one 
and  the  same  transaction.^  In  Thompson  v.  Lamhe^^  Lord  Eldon  said, 
"  I  am  clearly  of  opinion,  that  a  person  charged  hy  his  answer  cannot, 
by  his  answer,  discharge  himself;  nor  even  by  his  examination,  unless 
it  is  in  this  way :  if  the  answer  or  examination  states  that  upon  a  par- 
ticular daj',  he  received  a  sum  of  mone}',  and  paid  it  over,  that  may 
discharge  him  ;  but  if  he  says  that  upon  a  particular  day  he  received  a 
sum  of  money,  and  upon  a  subsequent  day  he  paid  it  over,  that  cannot 
be  used  in  his  discharge;  for  it  is  a  different  transaction."  Upon  the 
same  principle  it  has  been  held,  that  a  partj'  charged  with  one  sum  of 
money,  cannot  discharge  himself  by  distinct  independent  items  on  the 
other  side  of  the  account.'' 

*It  seems  also,  that,  where  the  account  is  of  long  standing,  *1230 


meaning  may  be  read  together  from  distinct 
parts  of  the  answer.  Rude  v.  Whitethiirch.  3 
Sim.  562.  And,  on  the  other  hand,  if  the  mat- 
ter in  avoidance  has  been  skilfully  interwoven 
into  the  sentences  containing  responsive  ad- 
missions, the  complainant  will  be  entitled  to 
have  the  matter  of  avoidance  considered  as 
struck  out.  McCoy  r.  Rhodes,  11  How.  1-31; 
Baker  v.  Williamson,  4  Penn.  St.  467  ;  Beech 
V.  Havnes,  1  Tenn.  Ch.  571.] 

3  fioardman  v.  Jackson,  2  B.  &  B.  382. 

*  Ridgewav  v.  Darwin,  7  Ve.s.  404. 

5  Freeman  v.  Tatham,  5  Hare,  329,  340 ; 
10  Jur.  685 ;  and  see  East  v.  East,  5  Hare, 
343;  see" Hart  v.  Ten  Eyck,  2  John.  Ch.  89. 

6  7  Ves.  588. 

T  Robinson  v.  Scotney,  ubi  sitpra  ;  see 
Freeland  v.  Cocke,  3  Munf.  352;  Jones  v. 
Jones,  4  Hen.  &  M.  447;  Waggoner  v.  Gray, 
2  Hen.  &  M.  603.  The  authorities  on  this 
point  were  very  thoroughly  sifted  by  Chan- 
cellor Kent  in  "the  case  of  Hart  v.  Ten  Eyck, 
2  John.  Ch.  at  pages  87-98.  That  was  a 
case  in  which  administrators  were  called  upon 
to  account.  The  Chancellor  there  arrives  at 
the  conclusion  in  reference  to  this  matter, 
that  where  the  answer  is  put  in  issue,  what  is 
confessed  and  admitted  need  not  be  proved; 
but  where  the  defendant  admits  a  fact,  and 
insists  on  a  distinct  fact  by  way  of  avoidance, 
be  must  prove  the  fact  so  insisted  on  in  de 
fence.  [This  conclusion  was  approved  bv 
the  Supreme  Court  of  the  United  States  in 
Clements  v.  Moore,  6  Wall.  315,  and  bv  the 
Su])reme  Court  of  Tennessee  in  Napier  v. 
Flam,  6  Yerg.  113.  And  see  Beech  v. 
Haynes,  1  Tenn.  Ch.  569.]  In  the  case  of 
Talbot  i".  Rutledge,  cited  and  stated  at  length 
in  Blount*.  Burrow,  4  Bro.  C.  C.  (Perkins's 
ed.)  74,  75,  Lord  Chancellor  Hardwicke  is 
said  to  have  remarked,  "In  this  (Jourt  (of 
Chancery)  if  a  man  is  to  be  charged  by  a 
book,  or  other  writing,  he  shall  also  be  dis- 
charged, if  the  entries  are  made  for  that  pur- 


pose therein ;  and  so  have  been  many  cases 
relating  to  goldsmiths'  and  merchants' 
accounts.  But  what  is  sworn  by  a  man's 
answer  or  examination,  admits  of  a  different 
consideration;  as,  if  a  man  admits,  by  his 
answer,  that  he  received  several  sums  at  par- 
ticular times,  and  in  the  same  answer  swears 
that  he  paid  away  those  sums  at  other  times 
in  discharge,  he  must  prove  his  discharge, 
otherwise  it  would  be  to  allow  a  man  to  swear 
for  himself,  and  to  be  his  o-ivn  witness." 
[See  Adams  v.  Adams,  22  Vt.  67.]  Chan- 
cellor Kent  cites  this  case  of  Talbot  v.  Rut- 
ledge,  with  approbation,  in  Hart  v.  Ten  Eyck, 
2  John.  Ch.  89,  90,  so  far  as  it  refers  to"  the 
answer  of  a  party.  In  the  case  of  Talbot  v. 
Rutledge,  the  defendant  was  examined  on 
oath,  on  taking  an  account  before  the  Master, 
and  he  acknowledged  the  receipt  of  some 
moneys,  but  stated  that  he  had  disbursed 
them  at  other  times,  on  account  of  the  con- 
cern. The  Master  on  his  proof  charged  him 
with  the  receipt,  and  put  him  upon  proof  of 
the  discharge,  and  Lord  Hardwicke  continned 
the  report.  In  another  case  decided  by  Lord 
Hardwicke  (Kirkpatrick  v.  Love,  Amb.  589), 
it  appeared  that  the  plaintiffs  had  dealings 
with  the  defendant,  in  the  'wny  of  merchan- 
dise, and  on  a  decree  for  an  account,  both 
parties  wore  to  be  examined.  On  taking  the 
account,  the  plaintiffs  admitted  the  receipt  of 
some  goods,  and  in  tiie  same  sentence  said, 
they  had  paid  the  defendant  for  th«ni,  and 
the  question  was  whether  they  were  bound  to 
prove  the  payment.  Lord  Ilardwicke  held 
not,  as  they  charged  and  discharged  them- 
selves in  the  same  sentence  ;  but  that  it  would 
have  been  otherwise,  if  the  discharge  (  r  void- 
ance  had  been  in  a  different  sentence.  In 
reference  to  these  two  decisions.  Chancellor 
Kent  remarks,  "  If  these  two  decisions  are 
correctly  reported,  I  cannot  undertake  to  rec- 
oncile them;  but  neither  of  them  applies  to 
the  point  how  far  the  answer  will  of  itself  sup- 
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the  Court  will  sometimes  permit  the  accounting  party  to  discharge 
himself  u})on  oath,  of  all  such  matters  as  he  cannot  prove  by  vouchers 
bj'  reason  of  their  loss.  This  was  done  in  Peyton  v.  Green,^  where,  in 
regai'd  that  the  account  in  question  was  of  twenty  years'  standing,  it 
was  ordered  that  the  defendant  should  prove  his  account  by  his  own 
oath,  so  far  as  he  could  not  prove  it  by  books  or  cancelled  bonds  ;  and 
in  Holtscom  v.  Rivers,^  a  similar  direction  was  given,  where  the  account 
was  of  fourteen  3^ears'  standing  only. 

It  appears,  also,  that  if  executors  or  trustees  haA'e  been  led  to 
divest  themselves  of  the  fund,  by  paying  it  over  to  their  co-trustees 
or  co-executors,  the  Court  will,  on  a  proper  case,  permit  the  ex- 
ecutor or  trustee  so  paying  it  over,  to  discharge  himself  by  his  own 
oath,  and  that  it  will  do  this  in  preference  to  permitting  one  co- 
executor  or  trustee  to  exhibit  interrogatories  for  the  examination  of 

the  others.^ 
*1231       *But  although,  in  the  instances  above  stated,  and  in  many 

others,  the  Court  has  declared  upon  the  hearing  of  the  cause, 
that  in  the  circumstances  under  which  the  bill  has  been  filed  it  would 
apply  a  different  rule  of  proof  from  that  which  is  ordinarily  applied ;  it 
is  only  when  such  declaration  forms  part  of  the  order  of  the  Court 
directing  the  account,  or  upon  an  order  made  under  special  circum- 
stances, that  the  Master  will  be  authorized  to  allow  a  party  to  discharge 


port  a  matter  set  up  by  way  of  avoidance  or 
discharfre.  It  appears  to  me  that  there  is  a  clear 
distinction  as  to  proof,  between  the  answer  of 
the  defendant  and  his  examination  as  a  wit- 
ness. At  any  rate,  the  question  how  far  the 
matter  set  up  in  the  answer  can  avail  the  de- 
fendant, without  proof,  is  decidedly  and 
rationally  settled."  Hart  v.  Ten  Eyck,  2 
John.  Ch.  88.  This  point  was  also  con- 
sidered in  Fisler  v.  Porch,  2  Stockt.  243,  248, 
249;  Hutchinson  v.  Tindall,  2  Green  Ch. 
357 ;  see  Beckworth  v.  Butler,  1  Wash.  224 ; 
Paynes  v.  Coles,  1  Munf.  373;  Neal  v.  Rob- 
inson, 8  Humph.  435;  Allender  v.  Vestrv  of 
Trinity  Church,  3  Gill,  166;  but  see  Wood- 
cock V.  Bennet,  1  Cowen,  742-748,  and  note 
to  page  744,  in  which  it  is  stated  that  the  deci- 
sion of  Chancellor  Kent,  in  Hart  v.  Ten  Eyck, 
2  John.  Ch.  87-94,  was  I'eversed  on  the  point 
relating  to  the  effect  of  an  answer  as  stated 
above.  In  the  same  note  is  Mr.  Emmet's  able 
argument  in  favor  of  the  appellants  from  the 
Chancellor's  decision.  In  Woodcock  v.  Ben- 
net,  in  error,  1  Cowen,  711,  it  was  held,  that 
where  an  answer  to  a  bill  filed  is  responsive 
to  the  bill,  and  within  the  discovery  sought, 
it  is  legal  evidence  in  all  cases ;  and  this, 
whether  it  is  a  denial  of  some  fact  alleged  by 
the  plaintiff,  or  sets  up  a  fact  by  vfny  of  avoid- 
ance merely;  see  Forsvth  v.  Clark,  3  Wend. 
643;  Stafford  v.  Bryan,  1  Paige,  239.  [This 
distinction  has  also  been  made  in  Tennessee. 
Alexanders.  Williams,  10  Yerg.  109;  Wal- 
ter V.  McNabb,  1  Heisk.  703;  Hopkins  v. 
Spurlock,  2  Heisk.  152.     But  the  charges  of 

11 


the  bill  may  be  so  limited  as  to  prevent  the 
defendant  from  having  the  benefit  of  matters 
in  avoidance.  Beech  v.  Haynes,  1  Tenn.  Ch. 
509.]  See  the  doctrine,  as  to  the  effect  of  al- 
legations in  an  answer  not  responsive  to  the 
bill,  stated,  and  the  authorities  cited,  ante, 
84.3-846,  in  note.  See  also  Thompson  v. 
Lambe,  7  Sumner's  Ves.  587,  Perkins's  note 
(b).  In  reference  to  the  difference  in  effect 
between  the  answer  of  the  defendant  and  his 
examination  as  a  witness,  above  suggested, 
see  Hollister  v.  Barkley,  11  N.  H.  501,  509, 
510,  where  it  is  held  that  the  statements  of  a 
party  under  oath  upon  the  taking  of  an  ac- 
count, cannot  have  the  character  or  effect  of 
matter  in  an  answer  responsive  to  the  bill, 
except,  perhaps,  so  far  as  they  are  answers  to 
the  interrogatories  of  the  other  party,  or  ex- 
planations of  such  answers.  See  Bellows  v. 
Stone,  18  N.  H.  465,  472-479.  In  Higbee  v. 
Bacon,  8  Pick.  484,  it  was  held,  that  if  an 
administrator,  in  answer  to  interrogatories  in 
the  Probate  Court,  touching  his  account, 
makes  an  admission  tending  to  charge  him- 
self with  estate  omitted  in  his  account,  and  at 
the  same  time  states  a  fact  in  his  discharge, 
ui;|supported  by  proof,  such  statement  must 
be  rejected  as  irrelevant. 

1  1  Cha.  Rep.  146;  1  Eq.  Ca.  Ab.  11. 

2  1  Cha.  Ca.  127;  see  also  Turner  v.  Cor- 
rey,  5  Beav.  515 ;  INIillar  v.  Craig,  6  Beav. 
433;  Kirkman  v.  Booth,  11  Beav.  273;  All- 
frev".  Allfrev,  1  M'N.  &  G.  87;  10  Beav. 
353,  355;  Catbn  v.  Ridout,  15  Jur.  308. 

3  Dines  v.  Scott,  1  T.  &  R.  358. 
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himsolf  b}'  his  own  oath,  from  the  sums  proved  to  have  come  to  his 
hands.  ^ 

There  are  raanj'  cases  in  which  the  Court  decreeing  an  account, 
directs  it  to  be  taken  with  the  admission  of  certain  documfints  or  testi- 
monies not  having  the  character  of  legal  evidence  ;  thus,  if  parties  have 
been  permitted,  for  a  long  series  of  years,  to  deal  with  property-  as  tlieir 
own,  considering  themselves  under  no  obligation  to  keep  accounts  as  if 
there  was  an}'  adverse  interest,  having  no  reason  to  believe  the  propertv 
belonged  to  another ;  though  it  would  not  follow,  that,  being  unable  to 
give  an  accurate  account,  the}-  should  keep  the  property-,  yet  the  account 
would  be  directed,  not  according  to  strict  course,  but  in  such  a  manner 
as,  under  all  the  circumstances,  would  be  fit.'^  It  is  to  be  observed, 
however,  that  it  is  not  for  the  Master  to  decide,  in  such  cases,  as  to  the 
propriety  of  departing  from  the  ordinary  course  of  proceeding :  —  he 
cannot  do  so  without  the  order  of  the  Court,  and  that  an  order  of  the 
Court  to  this  eflFect  will  not  always  be  made  until  the  difficulty  of  pro- 
ceeding in  the  usual  mode  has  become  apparent  upon  an  attempt  to 
pursue  it  in  the  Master's  office  ;  thus,  in  Liipton  v.  White,^  the  Court 
refused  to  make  such  an  order  prospectively,  but  gave  liberty  to  either 
party,  if  the  Master  in  taking  the  account  should  find  difficulty  as  to 
receiving  any  evidence,  to  apply  to  the  Court  for  directions  upon  that 
particular  point. 

It  may  be  mentioned  here,  that  the  Court  will  not  allow  any  thing  in 
the  account,  under  the  name  of  general  expenses,  but  the  party  must 
name  the  particulars.*  So,  also,  where  a  party  discharges  himself, 
upon  his  oath,  of  sums  under  40s.,  he  must,  in  his  affidavit,  mention 
unto  whom  paid  and  for  what  and  when.^ 

*In  almost  every  decree  directing  accounts  to  be  taken  by  *  12.32 

1  Ibid.;  and  see  Maddeford  v.  Austwick,  note.  Under  the  present  practice  in  England, 
11  Sim.  209.  Before  the  Statute  of  Massa-  the  Court  is  expressly  authorized,  in  any  case 
chusetts  making  parties  witnesses,  an  ex-  where  any  account  is'  required  to  be  talien  to 
ecutor,  though  bound  to  make  oath  to  the  give  such  special  directions  {if  any)  as  it  mav 
truth  and  correctness  of  his  accounts,  and  to  think  (it  with  respect  to  the  mode  in  wliich 
answer  such  specific  interrogatories  as  may  tlic  account  should  be  taken  or  vouched ; 
be  put  to  him  touching  the  same,  could  not  either  by  the  decree  or  order  directing  such 
be  admitted  upon  his  own  motion,  as  a  com-  account,  or  by  any  subsequent  order  or 
petent  witness  general!}'  to  his  accounts  and  orders ;  upon  its  appearing  to  the  Court  that 
their  items,  except  to  support  small  charges,  the  circumstances  of  the  case  are  such  as  to 
not  exceeding  forty  shillings,  according  to  require  such  special  directions;  and  particu- 
the  usage  in  Probate  Courts.  Bailey  v.  larly  the  (^ourt  may,  in  cases  where  it  shall 
Blanchard,  12  Pick.  1G6.  think  fit  to  do  so,  direct  tliat,  in  taking  the 

2  See  Lupton  v.  White,  15  Ves.  4-.3-3-44-3;  account,  the  books  of  account,  in  wliich  the 
Gordon  v.  Lewis,  2  Sumner,  143,  148,  post,  accounts  required  to  be  taken  have  been  kept, 
1241.  or  any  of  them,  shall  betaken  as  prima fdcif 

3  15  Ves.  4.33.  evidence  of  the  truth  of  the  matters  therein 
■*  Anon.,  1  Eq.  Ca.  Ab.  11.     The  allow-      contained;  with  libertv  to  the  parties  inter- 

ance  of  a  sum  in  gross,  in  an  administration  ested  to  take  such  objections  thereto  as  they 

account,  without  items  or  explanations,  is  im-  may  be  advised.     1.5  &  Itj   Vic.  c.  8G,  §  54; 

proper.     Swan  v.  Wheeler,  4   Dav.  137;  see  see  Ewart  v.  Williams,  7  De  G.,  I\I.  &  G.  08; 

Field  r.  Hitrhcock,  14  Pick.  40.5.   "The  items  1  .Jur.  N.  S.  4l)!»,  3  Drew.  21.     The   above 

on    the    credit   f-ide   of   an   account,    in   the  provisions  do  not  authorize  any  substantial 

Orphans'  Court  of  New  .Jersey,  may  be  ex-  variation    of    a    decree     previously     made, 

pressed  in  general  terms.  Liddell  v.  M' Vickar,  Nelson  v.  Booth,  3  De  G.  &  J.  119;  5  Jur.  N. 

6  Halst.  44.  S.  28;  see  Ogden  v.   Battams.   1  Jur.  N.  S. 

5  Anon.,   1  Vern.  283,  ante,  1227,  1228,  791,  V.  C.  W.;  Sleight  v.  Lawson,  3  K.  &  J. 
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the  Master,  there  is  inserted  a  declaration  that  "the  Masier  is  to 
make  nnto  the  parties  all  just  allowances."  ^  Under  this  direction,  the 
Master  is  authorized  to  allow  the  parties  such  disbursements  as  may 
appear  to  have  been  fau-ly  and  properly  made  l\y  them.  It  is  to  be 
observed,  that  it  is  not  the  ordinary  course  for  the  Court,  in  matters  of 
this  nature,  to  saj',  in  the  first  instance,  what  is  a  just  allowance  ;  but 
that  it  generally  leaves  the  determination  as  to  what  is  to  be  considered 
a  just  allowance  to  the  Master,  and  that  the  Court  is  not  called  upon  to 
decide  it  except  upon  exceptions  to  the  report.'-^  In  Cook  v.  GolUng- 
ridge^^  however.  Lord  Eldon,  under  the  special  circumstances  of  the 
case,  made  it  part  of  the  order  that,  as  to  such  i)art  of  the  allowance  as 
should  be  claimed  and  objected  to  before  the  Master,  he  was  to  state 
his  reasons  for  allowing  or  disallowing  the  same.^ 

With  respect  to  what,  by  the  practice  of  the  Court,  may  be  con- 
sidered as  just  allowances,  that  must  depend  very  much  upon 
*1233  the  *  circumstances  of  each  case  ;^  it  is,  however,  a  settled  rule 
that  whatever  a  trustee  or  personal  representative  has  expended 
in  the  fair  execution  of  his  trust,  may  be  allowed  him  in  passing  his 
accounts  ;  thus,  where  the  decree,  in  a  suit  by  residuary  legatees, 
directed  an  account  to  be  taken  of  the  personal  estate  of  a  testator, 
and  of  his  debts  and  funeral  expenses^  and  the  personal  estate  was  ordered 
to  be  applied  in  payment  of  the  debts  and  funeral  expenses  in  a  course 
of  administration,  and  the  Master  allowed  payments  in  discharge  of 
legacies-,  it  was  held,  that  the  payment  of  legacies,  in  such  an  account, 
was  the  subject  of  a  just  allowance,  as  the  plaintiff  could  be  entitled  to 
nothing  until  tlie  legacies  were  paid.^     So  where  a  trustee,  in  the  fau- 


202.      In    general,    such    special    directions  Peyton  w.  Smith,  2  Dev.  &  Bat.  325 ;  Wright 

should  be  given  only  where,  from  the  loss  of  t>. 'Wright,    2   M'Oord   Ch.    195;   Adams   v. 

vouchers   or  any  other  cause,  the  accounts  Brown,  7  Cush.  220;  Reed  v.  Reed,  10  Pick, 

cannot  l>e  taken  iu  the  ordinary  way;  and  398;  Boston  Iron  Co.  v.  King,  2  Gush.  405, 

should  not  be  given  where  the  ordinary  evi-  406;  Sparhawk  r.  Wills,  5  Gray,  423;   Howe 

dence  can  be  had,  or  merel}'-  to  save  expense.  v.  Russell,  3G  Maine,  115  ;  Ashmead  v.  Colbv, 

Lodge  V.  Pritchard,  3  De'G.,  M.  &  G.  900;  20  Conn.   289,  312,   313.     Instances   are  not 

Ewart  V.    Williams,   uM  supra ;    Morgan   v.  wanting  where  the   decree  ordering  the  ac- 

Higgins,    1  Giff.  270,  283;   see   Coleman  v.  count  to  be  taken  has  directed  the  allowance 

Mellersh,  2  M'N.  &  G.  309.     Special  direc-  of  particular  items.     See  Smith  r.  Wilkinson, 

tions  as  to  the  manner  of  taking  accounts,  2  Newl.  Ch.  Pr.  335 ;  Consequa  v.  Fanning, 

and    receiving    books   of  account,    a.?,  prima  3  .John.  Ch.  590.     But  the  more  modern  cases 

ficie    evidence,  should   not,   in   general,    be  would  seem  to  exclude  these  directions  as  to 

given  at  the  hearing;  but  by  the  Judge,  in  the  what  items  of  the  accounts  should  or  should 

course   of   the   proceedings  under  the  refer-  not   be   allowed.      Still   the   Court  must,    it 

ence.      See  Attornev-General  v.  Attwood,    9  should    seem,    settle    the    construction    and 

Hare  Ap.  56  n.,  Seton,  99;  Ogden  v.   Bat-  effect  of  agreements  between  the  parties,  by 

tanis,  l.Jur.  N.  S.  291,  V.  C.  W.;   Sleight  v.  which  their  mutual  dealings  were  regulated, 

Lawson,  3  K.  &. J.  292;  Ewart  ».  Williams,  3  and   by    which,    consequently,    the    account 

Drew.   21;    Stewart   v.   Pollard,  Seton,  105,  must    be    controlled.      Hudson    v.    Trenton 

lOG.  Locomotive  &  Machine  Manuf.  Co.,  1  C.  E. 

1  Seton  on  Decrees,  42.    But,   under  the  Green,  475,  477 ;  Sharp  «.  Morrow,  6  Monroe, 
present   practice  in  England,  in  taking  any  300. 

account  directed  by  a  decree  or  order,  all  just  ^  Jac.  607. 

allowances  will  be  made,  without  any  direc-  *  Ib.62o. 

tion  for  that  purpose  in  the  decree  or  order.  i  See  Blackford  v.  Davis,  L.  R.  4  Ch.  Ap. 

Ord.   XXIII.  16;  Blackford  v.  Davis,  L.   R.  304,  307,  308. 

4  Cha.  Ap.  307.  ^  Nightingale  v.  Lawson,  1  Cox,  23. 

2  Brown   v.   Detestet,   Jac.   284-294;    see 
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execution  of  his  trust,  has  expended  money  by  reasonabl}-  and  properly 
taking  opinions  and  procuring  directions  necessary  to  the  due  execution 
of  his  trust,  he  is  entitled,  not  only  to  his  costs,  but  to  his  charges  and 
expenses,  under  the  head  of  just  allowances  ;  ^  and  he  may  also  be 
allowed  the  costs  of  litigation  conducted  by  him  strictly  as  trustee  ;  and 
although  such  costs  may  not  have  been  allowed  him  in  the  suit  in  which 
thej'  were  incurred :  *  he  will  not,  however,  be  allowed  the  costs  of 
unsuccessful  litigation  which  he  has  imprudeuth'  commenced.^  The 
next  friend  of  an  infant  is  also  entitled  to  his  charges  and  expenses  ; 
for  as  the  infant  himself  cannot  incur  charges  and  expenses,  if  they 
cannot  be  claimed  as  just  allowances,  and  the  next  friend  is  to  be  at  the 
whole  expense  of  the  infant  be3'ond  his  costs,  persons  will  deliberate 
before  they  accept  the  office. "^ 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of  just 
allowances ;  ^  and  a  widow,  who  was  trustee  for  her  son,  of  the  real 
estate,  whereof  she  was  dowable,  was  allowed,  in  accounting  for  the 
rents  and  profits,  to  retain  so  much  thereof  as  she  was  entitled  to  for 
her  dower,  under  the  head  of  just  allowances.^  ^ 

But  although  an  executor  or  trustee  is  of  course  entitled,  under  the 
head  of  just  allowances,  to  have  all  the  reasonable  expenses  he  may 
have  incurred  in  the  conduct  of  the  trust,  he  is  not  entitled  to  any 
compensation  for  personal  trouble  and  loss  of  time.^    This  *  rule  *1"234 


3  Fearns  v.  Young,  10  Yes.  184:  Attor- 
nev-General  v.  Mavor  of  Xorwich.  2  M.  &  <". 
406,  424;  1  Jur.  398;  Allen  v.  Kobbins,  7  R. 
I.  33,  40:  see  Wham  v.  Love.  Rice  Eq.  51; 
The  Bank  v.  Trapier,  2  Hill  Ch.  26;  Petti- 
bone  V.  Stevens,  15  Conn.  19. 

*  Graham  v.  Wickham,  11  Jur.  N.  S.  168; 
2  Ue  G.,  J.  &  S.  497. 

5  Chambers  v.  Smith,  2  Coll.  742:  11  .lur. 
359,  L.  C:  S  C.  nom.  Smith  v.  Chambers,  2 
Phil.  221.  [But  the  question  as  to  whether 
the  executor  is  to  be  allowed  the  costs  of  liti- 
gation with  a  stranger  is  not  determined  in 
tliat  suit,  and  will  be  settled  in  the  adminis- 
tration suit.  Graham  v.  Wickham,  2  De  G., 
.1.  &  S.  497.] 

«  Fearns  v.  Young,  10  Ves.  184.  [See 
Yourie  v.  Nelson,  1  Tenn.  Ch.  614.] 

"i  Crump  I'.  Baker,  18  Ves.  285. 

8  (iraham  f.  Graham,  1  Ves.  202. 

'■I  Robinson  v.  Pett,  3  P.  Wms.  249  ; 
Scattergood  v.  Han-ison,  Mos.  ]-28:  Brock- 
sopp  V.  Barnes,  5  Mad.  90;  Marshall  i-.  IIol- 
loway,  2  Swanst.  432,  453;  see  McWorter  v. 
Benson,  1  Hopk.  28;  Mannings.  Manning,  1 
.John  Ch.  547 ;  (ireen  v.  Winter,  ib.  27.  But 
compensation  is  in  general  provided  for  ex- 
ecutors and  trustees  in  the  United  .States. 
Carrol  v.  Connel,  2  .J.  .J.  Marsh.  205; 
Wright  i\  Wright,  2  M'Cord  Ch.  195; 
Taliaferro  v.  Minor,  2  Call,  190;  Trip- 
let! V.  .Jameson.  2  Munf.  242;  Cavendish  v. 
Fleming,  3  Munf.  198;  Webb  v.  Webb,  6 
Monroe,  166;  Gist  v.  Gist,  2  M'Cord  Ch.  474; 
M  Anslan  v.  Green,  Cam.  &  Nor.  33;  Wood 
V.  Lee,  5  Monroe,  65;  Nimmo  v.  Common- 

11 


wealth,  4  Hen.  &  IM.  -57;  Miller  )\  Beverlevs, 
4  Hen.  &  M.  415,  420;  Logan  v.  Troutmaii,  3 
A.  K.  Marsh.  66;  Walker's  Estate.  9  Serg.  & 
R.  223;  M'Phers'  n  r.  Israel,  5  Gill  &  J.  60; 
Lee  V.  Lee,  6  Gill'  &  J.  316:  Jennison  i: 
Ha|igood,  10  Pick.  77;  Gibson  v.  Crehore,  5 
Pick"  161;  Wilson  r.  Wilson,  3  Binney,  557. 
And  so  in  the  United  States  the  accounts  of 
executors,  adniii.istrators,  and  trustees  are 
generally  disposed  of  in  the  Courts  of  Pro- 
bate, tint  the  remedy  in  those  Co\irts  may 
not  always  be  complete,  and  a  resort  to  <  hari- 
cerv  mav  become  necessarv.  Thus  in  French 
V.  Winsor,  36  Vt  412.  4i8^  it  was  said,  l>y 
Poland  (;.  J..  "All  accountnig  between  trus- 
tees and  their  cestui  que  trusts  was  always 
a  proper  head  of  original  Equity  jurisdic- 
tion ;  and,  e.xcept  that,  b}'  statute,  jurisdiction 
of  this  particular  species  of  trust  is  given  to 
the  Courts  of  Probate,  it  would  properly  come 
within  ordinary  Chancery  jurisdiction;  and 
if,  by  reason  of  the  limited  power  of  the  I'ro- 
bate  (,'oiirt,  or  its  peculiar  mode  of  proceed- 
ing, it  cannot  give  relief,  resort  may  then  l)e 
had  to  the  more  ample  power  and  jurisdiction 
of  a  (^ourt  of  F.quity."  In  this  ca.se  an  ad- 
)ninistrator,  after  paying  the  debts  of  the 
estate,  ]>aid  to  the  guardian  of  a  minor  wlio 
was  the  sole  heir,  more  than  the  true  balance 
in  his  hands,  but  did  not  settle  his  account  in 
the  Probate  Court.  Th(^  amount  overpaid  was 
lixed  by  agreement  with  the  heir  after  he 
becameof  age.  The  Couri  held,  that,  even 
if  the  administrator  had  settled  in  the  Pro- 
bate Court,  and  it  had  there  been  found  that 
he  had  overpaid,  and  that  a  balance  waa  duo 

79 


*1235  PROCKl'.UINGS  UNDER  DECREES  AND  ORDERS. 

applies  especially  where  an  executor  has  an  express  legac}'  for  his 
pains  ;  nor  will  it  alter  the  case,  that  the  executor  has  renounced  and 
3'et  is  assisting  to  the  executorship ;  even  though  it  appears  that  he 
has  deserved  something,  and  benefited  the  trust  to  the  pi-ejudice  of  his 
own  affairs.^  And,  even  where  an  executor  had  acted  as  a  commission 
agent  for  a  testator  in  his  lifetime,  under  a  power  of  attornej',  and  was 
held  entitled  on  an  account  to  the  usual  commission  on  his  agency,  prior  to 
the  death  of  the  testator,  he  was  not  allowed  to  charge  commission  on  the 
business  transacted  subsequent!}'  to  his  death. ^  The  same  rule  has  been 
extended  to  solicitors  and  attorneys,  who,  in  the  character  of  executors 
and  trustees,  are  not,  unless  authorized  by  the  instrument  creating  the 
trust, **  allowed  any  professional  charge,  or  remuneration  for  loss  of  time 
or  other  emoluments,  but  only  such  charges  and  expenses,  actually  paid 
by  them  out  of  pocket,  as  the  Master  may  find  to  have  been  properly 
incurred  and  paid ;  *  and,  in  the  taxation  of  costs,  the  Master  will, 
without  any  special  order,  disallow  all  other  costs  claimed  by  them.^  A 
solicitor  will,  however,  be  allowed  his  costs  where  he  acts  as  the 
*r23o  solicitor  for  other  parties  in  the  cause  ;  *  and  where  he  acts  both 
'  as  solicitor  for  himself  and  for  other  parties,  his  costs  of  suit  will 

only  be  disallowed  to  the  extent  to  which  they  have  been  increased  by 
his  being  a  party. ^  Where  the  solicitor  is  a  member  of  a  firm,  costs  out 
of  pocket  only  will  be  allowed,  although  the  business  is  transacted 
by  his  partner ;  ^  unless  the  latter  is  acting  for  his  own  exclusive 
benefit.^ 

Although  an  executor  or  trustee,  who  acts  himself  as  solicitor  in  the 
affairs  of  his  trust,  cannot  be  allowed  any  thing  for  his  professional 
assistance  beyond  what  he  has  actually  paid  out  of  pocket,  an  executor 
or  trustee  who  requires  the  assistance  of  a  solicitor,  in  the  execution  of 
his  trust,  will  be  allowed  the  amount  of  what  he  has  properly  paid  to 

to  him,  clearly  the  Probate  Court  could  give  to  costs  of  a  solicitor  mortgagee,  see  Sclater, 

him  no  aid  to  recover  it;  but  that  he  might  v.  Cottam,  3  .Jur.  N.  S.  630. 
have  a  decree  in  Chancery  against  the  heir  5  York  v.  Brown,  I  Oil.  260;  8  Jur.  567; 

for  the  amount^o  overpaid,  tiie  claim  being  Cradock  v.  Piper,  1  M'N.  &  G.  664:  and  see 

really  aaainst  the  heir,  though  in  form  against  Price  v.  M'Beth,  10  Jur.  N   S.  579 ;  12  W.  R. 

the  estate.  818,  V.   C.  S.     [Professional  charges   by   a 

1  Robinson  v.  Pett,  uU  supra.  solicitor  acting  in  a  fiduciary  capacity  were 

2  Sheriff  V-  Axe,  4  Russ.  33;  and  see  disallowed  in  Mayer  r.  Galluchat,  6  Rich.  E(]. 
Matthison  v.  Clarke,  3  Drew.  3;  Douglass  v.  1;  Matter  of  Bank  of  Niagara,  6  Paige  213; 
Archbutt,  2  De  G.  &  J.  148;  Crosskill  v.  but  were  allowed  in  Fulton  v.  Davidson,  3 
Bower,  32  Beav.  86.  Heisk.   615;    Wendell   v.  French.   19  N.  H. 

3  Re  Sherwood,  3  Beav.  338;  Moore  v.  210;  CarmichaeU-.  Wihon,  2  Moll.  537.  See, 
Frowd,  3  M.  &  C.  45;  see  Harbin  v.  Darby,  however,  what  Lord  Tottenham  says  of  this 
28  Beav.  325.                                                     "  latter  case  in  Cradock  v.  Piper,  1  M'N.  &  G. 

4  Moore  v.  Frowd,  3  M.  &  C.  45;  see  also  678.  See  also  Thompson  v.  Childress,  1 
Newv.  Jones,  9  Blythewood's  Convev.  bv  Jar-  Tenn.  Ch.  -369,  -374.] 

man.  p.  338;  S.  C.  1  M  N.  &  G   668.  r\.{d)\  i  Cradock  v.  Piper,   ubi  supra;    Clack  v. 

Frazer  v.   Palmer,   4  Y.   &  C.  Ex.  515;  Re  Carlon,  7  Jur.  N.  S.  441;  9  W.  R.  568,  V.  C. 

Sherwood,  tibi  supra  ;  Bainbrigge  v.   Blair,  8  W. ;    Pierce  v.  Beattie,  9  Jur.  N.  S.  119  ;    11 

Beav.  .588;  9  Jur.  765;  Stanes  v.   Parker,  9  W.  R.  979,    V.  C.   K. ;    but  see  Lincoln  v. 

Beav.  385;  10  Jur.  603;  Broughton  ?;.  Brough-  Windsor,  and  Broughton  v.  Broughton,  ubi 

ton,  5  De  G.,  M.  &  G.  160;  1  Jur.  N.  S.  965;  supra. 

2Sm.  &G.  422;  Lincoln  v.  Windsor,  9  Hare,  2  Collins  v.  Casev,   2  Beav.   128;    Chris- 

158;  Pollard  v.  Doyle,   1  Dr.  &  S.  319.     As  tophers  v.  White,  10  Beav.  523. 

3  Clack  V.  Carlon,  ubi  supra. 
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such  solicitor,  in  respect  of  his  bill  of  costs  ;^  he  will  not,  ho-wover,  be 
allowed,  without  question,  whatever  sum  he  thinks  proper  to  pa^'  to  his 
solicitor,  but  the  practice  in  cases  of  this  description  is,  for  the  Master 
to  hand  the  solicitor's  bill  over  to  the  proper  officer  to  be  taxed  and 
moderated,  without  proceeding  to  a  regular  taxation.^ 

Where  it  is  necessary-  to  the  due  execution  of  their  office,  that  trus- 
tees, &c.,  should  employ-  accountants,"  agents,  or  receivers,  under  them, 
the}'  are  entitled  to  be  allowed  the  costs  of  such  agents  or  receivei-s." 
Thus,  where  a  testator  died  possessed  of  several  houses  let  at  weekly 
rents,  the  Court  held  the  trustees  justified  in  pa3ing  a  person  to  collect 
such  rents  ;  even  though  the  testator  had,  hy  his  will,  given  his  trustees 
small  annuities  for  their  trouble.® 

It  seems  that  according  to  the  course  of  the  Courts  in  India,  and  the 
usage  there,  an  executor  is  entitled  to  a  commission  of  five  per  cent  for 
collecting  the  estate  of  the  testator  ;  the  Court  here,  therefore,  will 
make  the  same  allowance  to  an  Indian  executor  passing  *  his  *1236 
accounts  in  this  countrj-.^  It  seems,  also,  that  the  executor  will 
be  entitled  to  such  commission,  although  he  has  a  legac}-  given  him  bv 
the  will,  provided  it  is  not  expressly  given  to  him  in  the  character  of 
executor ;  ^  and  that  he  will  be  allowed  to  charge  it  on  all  the  assets  of 
the  testator  collected  by  him  in  India,  including  the  assets  which  he 
retains  in  respect  of  his  own  legacy,  and  the  moneys  belonging  to  the 
testator  which  were  in  the  hands  of  a  commercial  house  in  which  the 
executor  was,  and  the  testator  had  been,  a  partner.^ 

It  may  be  noticed  here,  that  where  a  substantive  claim,  for  a  specific 
allowance  (as  for  commission  upon  receipts  in  India)  has  been  made  by 
the  answer,  and  no  special  direction  has  been  founded  upon  it  in  the 
decree,  the  Master  will  not  be  justified  in  making  such  an  allowance 
under  the  head  of  just  allowances  ;  *  the  proper  inference  to  be  drawn 
from  the  fact  of  the  claim,  made  bj'  the  answer,  not  being  noticed  in 

*  See  Pupey  f.  Clempon,  0  Serg.  &  R.  209;  Paige,    287.      Where   an   administrator   ein- 

Bni-son  r.  Nichdls,  2  Hill  (;h.  12i;   Branhani  ployed  an   agent   to  collect  money  for   the 

i:.  'Commonwealth,  7  .T.  .1.  Marsh.  190;    Crof-  estate  under  his  care,  no  resort  being  had  to 

tour.  Ilsley,  6  (Ireenl.  48;  Sterrett's  Appeal,  legal  process,  and  tlie  agent  being  neither  a 

2  Pennsyl.  419;  Liddell  «.  M"Vickar,  6  Halst.  public  officer  nor  an  attorney,  it  was  held, 

44.  tliat  the  compensation  for  such  agent  was  not 

5  Johnson  p.  Telford,    3  Riiss.   477;    see  a  charge  upon  the  estate.     Gwynnv.  Dorse  v, 

Liddcll  V.  M'Vickar,  G  Halst.  44.     An   exec-  4  Gill  &  .1.  45-3. 

iitor  or  administrator  ought  to  be  credited  in  8  Wilkinson  ?;.  Wilkinson,  2  S.  &  S.  237; 
his  administration  account  for  fees  paid  to  but  see  W(;iss  t'.  Dill,  3  M.&  K.  20,  wlieie  it 
counsel,  although  those  fees  were  more  than  was  held,  that  an  executor  will  not  be  allowed 
the. law  allowed.  Lindsay  v.  Ilomerton,  2  to  charge  for  an  agent,  except  under  very 
Hen.  &  Munf.  9.  Where  the  services  of  special  circumstances,  and  that  a  Master's 
counsel  are  refpiired,  some  discretion  must  be  report,  reducing  the  executor's  charge,  for 
allowed  the  trustee  a-s  to  the  amount  of  com-  the  employment  of  such  agent,  from  five  per 
pensation;  but  the  mere  fact  that  a  trustee  cent  to  2j"per  cent  was  correct. 
has  paid  fees  to  an  attorney  or  counsel  will  '  Chetham  v.  Lord  Audley,  4  Ves.  72; 
not,  of  itself,  be  a  warrant  /or  the  allowance,  Poole  v.  Larkins,  ibid. ;  Cockerell  v.  Barber, 
especially  where  it  is  obvious  that  there  ]  Sim.  23;  Campbell  v.  Campbell,  13  .'^im. 
could  be  no  occasion  for  thcrir  services.  108;  2  Y.  &  C.  (\  C.  007;  Matthews  r.  Bag- 
Green,  Chancellor,  in  Holcombe  f.  Holcombe,  shaw,  14  Beav.  123,  120,  n. 
13  N.  .1.  (h.  415,  410.                                                    '■!  Cockerell  v.  Barber,  ubi  supra. 

8  Henderson  v.  M'lver,  3  Mad.  47.5.  »  Ibid. 

">  Vanderheyden     v.     Vanderheyden,     2  ••  E.  L  Comjiany  i-.  Keighly,  4  Mad.  38. 
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the  decree  being,  either  that  the  Court  did  not  think  it  proper  to  be 
allowed,  or  that  the  party  making  it  had  abandoned  it. 

It  seeiv«,  moreover,  that  claims  cannot  be  allowed  to  a  defendant, 
under  the  Load  of  just  allowances,  unless  the}-  are  immediately  connected 
with  the  transactions  in  respect  of  which  the  account  is  decreed.*  Thus, 
in  a  suit  against  a  steward  and  land  agent,  where  the  decree  directed  an 
account  to  be  taken  of  rents,  profits,  and  timber  money  received  by  the 
defendant  on  the  plaintiff's  account,  and  also  directed  the  M-aster  to 
make  to  the  parties  all  just  allowances,  it  was  held,  that  the  Master  could 
not  under  the  head  of  just'allowances,  permit  the  defendant  to  set  off  the 
amount  of  certain  bills  of  costs  due  from  the  plaintiff  to  him  as  a  solicitor." 


Accounts  in  Suits  for  Redemption  of  Mortgaged  Premises.'' 

[A  mortgagee  in  possession  of  mortgaged  premises  is  said  to  be  the 

steward  or  bailiff  of  the  mortgagor,  without  a  salary,  and  as  such 

*1237  *accountable   upon   a   suit  brought  for  the  redemption  of  the 

premises.^     He  is,  as  such,  accountable  to  the  mortgagor  or  his 

assignee.^] 

The   form   of  decree   generall}'   made    in   such   a   case,   so   far    as 


5  See  Blackford  v.  Davis,  L.  R.  4  Ch.  Ap. 
304.  Under  a  direction  to  allow  each  party 
all  expenses  necessary  to  the  due  use  and 
preservation  of  the  common  property,  it  was 
held  proper  to  allow  the  cost  of  a  lock,  the 
erection  of  which  was  required  by  law  as  the 
condition  of  maintaining  a  dam  previously 
built,  although  the  lock  was  more  expensive 
than  the  law  required,  the  proof  showing  that 
such  a  lock  was  desirable,  if  anv  was  built. 
Reed  v.  Jones,  16  Wis.  40. 

6  Joliffe  V.  Hector,  12  Sim.  .398.  Expenses 
and  services,  which  have  been  rendered  ne- 
cessary through  the  fault  of  the  administrator, 
will  not  be  allowed  for  in  the  settlement  of 
his  account.  See  Brackett  v.  Tillotson,  4  N. 
H.  208;  Moore  v.  Zabriskie,  3  C.  E.  Green, 
51.  But  an  unfaithful  administration  will 
not  deprive  an  executor  of  his  right  to  com- 
pensation for  services,  so  far  as  they  have 
been  beneficial  to  the  estate.  Jennison  v. 
Hapgood,  10  Pick.  77  :  Moore  v.  Zabriskie, 
3  C.  E.  Green,  51.  [But  see  Trimble  v.  Dodd, 
2  Tenn.  Ch.  500.] 

"!  A  mortgagee  in  possession  is  bound  to 
account  for  all  rents,  issues,  and  profits  re- 
ceived by  him,  and  for  all  waste  and  destruc- 
tion of  the  premises,  and  must  deduct  the 
allowance  for  these  matters  from  the  amount 
due  on  his  mortgage.  But  such  allowance 
can  only  be  claimed,  either  on  a  bill  to  fore- 
close, or  bill  to  redeem,  against  a  mortgagee 
in  possession,  and  in  possession  as  mortgagee. 
He  cannot  be  called  to  account,  in  such  suits, 
for  trespasses  committed  by  him;  nor,  if  he 
is  in  possession  as  tenant  of  the  mortgagor, 
under  a  lease  from  him,  which  a  mortgagee 
may  take  as  well  as  a  stranger,  can  the  mort- 
gagor claim  an  allowance  for  rent  due  on  the 
lease,  or  waste  committed  as  tenant.  Onder- 
douk  V.  Gray,  4  C.  E.  Green,  65;   White  v. 

11 


Williams,  2  Green  Ch.  376.  Where  the 
mortgagee  is  proceeding  in  Equity  to  fore- 
close, the  mortgagor  may  file  a  cross-bill 
praying  for  an  accf]unt,  and  to  be  allowed  to 
redeem  on  paying  the  balance  due.  Onder- 
donk  V.  Grav,  ubi  supra. 

1  Cholmdndeley  v.  Chnton,  2  J.  &  W.  179. 
In  a  suit  for  redemption  of  mortgaged  prem- 
ises, it  is  provided  by  statute  in  Massa- 
chusetts, that  "if  the  mortgagee  or  any 
person  under  him  has  had  possession  of  the 
premises,  he  shall  account  for  the  rents  and 
profits,  and  shall  be  allowed  for  all  sums  ex- 
pended in  reasonable  repairs  and  improve- 
ments, all  sums  paid  for  lawful  taxes  and 
assessments,  and  all  other  necessary  expenses 
in  the  care  and  management  of  the  premises. 
If  on  such  account  there  is  a  balance  due 
from  him,  it  shall  be  considered  as  so  much 
paid  towards  the  debt  due  on  the  mortgage.  If 
there  is  a  balance  due  him,  it  shall  be  added 
to  the  debt,  and  be  paid  or  tendered  as 
such."  Genl.  Sts.  c.  140,  §  15.  The  mort- 
gagee cannot  be  allowed  for  payments  for 
any  purposes  not  strictly  embraced  within 
the  provisions  of  the  statute :  Strong  r 
Blanchard,  4  Allen,  538 ;  and  the  bu,rden  of 
proof  is  on  him  to  establish  them :  Strong  v. 
Blanchard,  ubi  supra. 

2  Ruckman  v.  Astor,  9  Paige,  517,  or  to'  a 
subsequent  mortgagee,  Moore  v.  Degraw.  1 
Halst.  Ch.  (N.  J.)  346,  for  the  rents  and 
profits.  Brown  v.  Simons,  44  N.  H.  477,  478. 
The  case  may  be  sent  to  a  Master  to  take  an 
account  of  payments  made  upon  the  mort- 
gage debt,  although  the  mortgagee  has  never 
been  in  possession  of  the  premises,  and  has 
received  no  rents  and  profits.  Doody  v. 
Pierce,  9  Allen,  141,  144. 

A  first  mortgagee,  who  has  merely  taken 
formal  possession  for  the  purpose  of  foreclo- 

82 


MASTER'S  OFFICE:   ACCOUNTS. —  MORTGAGE. 


1238 


it  concerns  the  Master,  is,  "that  it  be  referred  to,  &c.,  to  take  an 
account  of  what  is  due  to  the  defendant  for  principal  and  interest  on 
the  mortgage  in  the  pleadings  mentioned,  and  that  the  said  Master  do 
also  take  an  account  of  the  rents  and  profits  of  the  said  mortgaged 
premises  received  bj-  the  defendant,  or  b}-  any  other  person  or  persons 

by  his  order,  or  for  his  use,  since  the da}'  of ,  or 

which  without  his  wilful  default,'*  might  have  been  *  received  *1238 
thereout.  And  what  shall  be  coming  on  the  said  account  of  rents 
and  profits  to  be  deducted  out  of  what  shall  be  found  due  to  the  defend- 
ant for  principal  and  interest.  And  in  case  the  said  Master  shall  find 
the  said  defendant  has  been  in  possession  and  held  the  said  premises, 
as  owner  thereof,  then  the  said  Master  is  to  set  a  rent  thereon,  and  take 
the  account  accordingly.  And  in  taking  the  said  account  he  is  to  make 
the  parties  all  just  allowances,  and  particularly-  for  all  uecessarj-  repairs 
and  lasting  improvements,  which  have  been  made  bj'  the  defendant  on 
the  said  mortgaged  premises  since  the,  &c."  ^ 

The  party  appl3'ing  to  redeem  should  bring  in  a  charge  stating  the 


sure,  and  has  allowed  the  mortgagor  to  re- 
main in  possession,  and  to  take  the  rents  and 
profits,  does  not  render  himself  liable  to 
account  with  the  second  mortgagee  for  the 
rents  and  profits,  although  in  making  such 
entry  he  has  the  purpose  to  prevent  the  cred- 
itors of  the  mortgagor  from  attaching  the 
crops  growing  on  the  mortgaged  premises. 
Charles  v.  Dunbar,  4  Met.  4i)8 ;  Bailey  v. 
Mj'rick,  52  Maine,  1.32;  Demarest  v.  Berry, 
1  (J.  E.  Green,  481;  see  Mver's  Appeal,  42 
Penn.  St.  518. 

But  if  the  mortgagee  in  possession  per- 
mits the  mortgagor  to  take  the  profits  of  the 
mortgaged  premises,  the  mortgagee  will  be 
charged,  in  favor  of  subsequent  incum- 
brancers, with  all  the  profits  he  might  have 
received.  So  if  the  mortgagee  refuses  to 
enter,  but  suffers  the  mortgagor  to  take  the 
profits  and  to  protect  his  possession  by  means 
of  the  mortgage.  Demarest  v.  Berry,  1  C. 
E.  Green,  481;  Coppring  v.  Cooke,  1  Vern. 
270;  Bentham  v.  Haincourt,  Prec.  in  Ch.  -30; 
Chapman  v.  Fanner,  1  Vern.  267;  Dux  Bucks 
V.  Gayer,  1  Vern.  257.  The  principle  upon 
■wliich  the  Court  acts  is,  that  if  the  mort- 
gagee be  in  possession,  or  act  ma'd  Jide  in 
regard  to  subsequent  incumbrancers,  he  will 
be  charged,  not  only  with  all  profits  re- 
ceived, but  with  all  wiiich,  without  fraud  or 
wilful  default,  he  miglit  liave  received  from 
tlic  mortgaged  premises.  Demarest  v.  Berry, 
uhi  supra  ;  Lfiftus  v.  Swift,  2  Sch.  &  Lef.  655; 
Harvey  v.  Tebbutt,  J.  &  W.  20.3;  Berrey  v. 
Small,  J.  &  \V.  630.  [A  mortgagee  may  take 
possession  of  part  of  mortgaged  [iroperty,  as, 
for  example,  the  land,  not  the  timber;  or  the 
right  of  hunting  and  shooting,  and  be  charged 
accordingly.  Simmons  v.  Shirley,  6  Ch. 
Div.  173.] 

3  Sometimes,  instead  of  the  words  "with- 
out his  wilful  default,"  the  words  "with 
ordinary  care  and  diligence  "  are  inserted. 
See  Burnet  v.  C'laghry,  1  January,  182,  Hoff. 


Mast,    in   Chan.   (ed.  1824).   242:    see   also 
Seton's  Forms,  lOG,  107 ;  4  Kent.  166. 

1  Hoff.  Mast,  in  Chan.  241;  Seton, 
Forms,  106,  109;  Vanderhaise  i'.  Hugues,  2 
Beasley,  410.  In  estimating  the  amount  for 
which  conditional  judgment  shall  be  entered, 
under  the  Statute  of  Massaciiusetts  (Rev.  Sts. 
c.  107,  §  5;  Geul.  Sts.  c.  140,  §5),  upini 
a  writ  of  entry  to  foreclose  a  mortgage,  dis- 
tinct debts  cannot  be  set  off.  The  question 
is,  "How  much  is  due  to  the  plaintiff  on  the 
mortgage?"  not.  What  would  be  due  be- 
tween the  parties  upon  a  settlement  of  ail 
mutual  demands  between  them.  Bird  r.  (iiil, 
12  Gray.  60. 

In  New  Jersey,  the  proceedings  to  fore- 
close a  mortgage  are  said  to  be  in  rem,  and 
not  against  the  person  of  the  debtor.  The 
principles  of  set-off  do  not  apply.  Nothing 
can  be  set  up  by  way  of  satisfaction  of  the 
mortgage,  in  whole  or  in  part,  except  payment. 
There  must  either  have  been  a  direct  pay- 
ment of  part  of  the  debt,  or  an  agreement 
that  the  sum  proposed  to  be  set  off  should  be 
received  and  credited  as  pavment.  Dolman 
V.  Cook,  1  McCarter,  56;  White?;.  Williams, 
2  Green  Ch.  .376;  [Dudley  v.  Bergen.  8  ( '.  E. 
Green,  397.  See]  Troup  v.  Haight,  1  Hcpk. 
239. 

But  in  New  Hampshire,  the  defendant  in 
a  writ  of  entry  upon  a  mortgage  may  make 
any  defence  wliich  he  could  properly  make 
in  an  action  upon  the  note  secured  by  tin' 
mortgage.  Hence,  he  may  file  a  set-otT  ti> 
the  plaintiff's  demand  wliicliis  secured  by  the 
mortgage,  and  in  that  way  reduce  the  amount 
which  the  Court  shall  adjudge  due  u|)on  the 
mortgage  del)t;  or,  if  the  set-oft'  be  large 
enough,  may  defeat  the  plaintiff's  action  al- 
togetlier.  The  set-off  must,  however,  be 
against  the  party  to  whom  the  money  which 
is  secured  by  the  mortgage  is  payable,  and 
to  enforce  the  payment  of  which  the  suit  is 
brought.     North\'  v.  Northy,  44  N.  II.  141; 
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rents  and  profits  received,  or  what  he  claims  on  the  ground  of  a  wilful 
default  or  gross  negligence  in  not  receiving  what  the  parly,  if  in  the 
occupation  of  the  premises,  should  be  charged  with  as  a  fair  rent,  and 
any  charge  upon  the  ground  of  waste  or  spoliation,  with  any  other  item 
properly  to  be  brought  against  the  defendant  imdcr  the  decree.  This  is 
to  be  proceeded  upon  in  the  usual  manner ;  and  when  the  charge  is 
settled,  the  defendant's  discharge  should  be  brought  in,  containing  a 
statement  of  the  amount  due  upou  the  bond  or  note  and  mortgage, 
expenditures  in  repairs  and  in  improvements  or  their  value,  and  all 
other  allowances  claimed  by  him.''^ 

As  to  the  rents  and  profits.  The  mortgagee  is  bound  to  make  all  reason- 
able efforts  to  rent  the  premises.^  By  taking  possession  he  imposes  upon 
himself  the  dut}'  of  an  ordinarily  provident  owner,  and  he  is  bound 
*1239  to  obtain  what  such  an  owner  would,  with  *  reasonable  diligence, 
have  received.^  As  any  person  may  be  a  mortgagee,  so  any  per- 
son may,  in  the  exercise  of  his  right  on  default  of  the  mortgagor  to  pay 
his  debt,  find  it  necessary  to  occupy  the  position  of  a  mortgagee  in  pos- 
session, and  to  account  for  his  care  and  management  of  the  mortgaged 
premises.  Hence  he  should,  as  a  general  rule,  be  held  chargeable  only 
with  the  rents  actually  received  by  him,  or  with  those  which  he  might 
have  received  by  the  exercise  of  ordinary  care  and  diligence,  as  it  is 
sometimes  expressed,  or  without  wilful  default  or  gross  negligence,  as  it 
is  at  other  times  expressed.^  Actual  fraud  is  not  necessary  to  charge 
a  mortgagee  in  possession  ;  it  is  sufficient,  if  there  is  plain,  obvious,  and 
gross  negligence,  by  not  making  use  of  facts  within  his  knowledge  ;  as, 
for  instance,  he  will  be  chargeable  with  an  amount  of  rent  for  which  the 
l)remises  were  held  by  a  sufficient  tenant  turned  out  by  him,  or  which  would 
have  been  given  by  a  sufficient  tenant,  whom  he  has  refused  to  accept.* 

But  the  mortgagee  is  not  bound  to  engage  in  adventures  and  specu- 
lations for  the  benefit  of  the  mortgagor,  and  he  is  not  to  be  affected  by 

see  also  Chapman  «.  Robertson,  R  Paige,  627;  Rogers,   20  Miss.  281;   Jewett  v.   Cunard,  3 

Holden  v.  Gilbert,   7  Paige,   208;   Knapp  v.  Wood.  &    M.   277;    Strong   v.  Blanchard,  4 

Biirnham,  11  Paige,  330;  Rawson  t\  Copland,  Allen,  538;  Richardson  i;.  Wallis,  5  Allen,  78; 

3  Barb.  Ch.  166,-'  Kaguet  v.  Roll,  7  Ham.  76;  Demarest  v.  Berry,  1  C.  E.  Green,  481;  [Ger- 

Adairu  Adair,  5  Mich.  204;  Thayer  r.  Mann,  rish  v.  Black,   104  Mass.    400;   Simmons   v. 

19  Pick.  535;  Vinton  v.  King,  4  Allen,  562.  Siiirley,   6   Ch.  Div.   173;  Madison  Avenue 

2  Hoff .  Mast,  in  Chan.  242,  243.  Baptist    Church    v.    Oliver    Street     Baptist 

3  Per  Dewey  J.,  in   Sparhawk  r.  Wills,  5  Church.   73  N.  Y.  82;   Lockhart  v.  Gee,   3 
Grav,  429.  Tenn.   Ch.   334;  Dawson  v.   Drake,  3  Stew. 

1' Williams  v.  Price,  1   S.   &   S.    581;   4  Eq.   601.     He  is  also  chargeable,  if  he  sell, 

Kent,    166;  Miller  v.  Lincoln,  6  Gray,  556;  with  the  proceeds  of  sale  received,  or  which 

Hughes  «.  Williams,  12  Vesey,  493;  3  Powell  without  his  wilful  default  might  have  been 

on   Mort.    949  r(,  note;   Benham  v.   Rowe,  2  received.    Mayer  ».  Murray,  8  Ch.  Div.  424.] 

Cal.  387;  Shaeffer  v.  Chambers,  2  Halst.  Ch.  In  a  hill  to  redeem  real  estate  mortgaged,  the 

(N.  J.)   548.     The  mortgagee    is   trustee  for  mortgagee  may  properly  be   called  upon  to 

the  mortgagor  only  to  a  very  limited  extent.  account  for  what  he  has  received,  or  ought  to 

King  V.  Stat.   Mut.  Fire  Ins.  Co.,  7  Cush.  7,  have   received   of  the   proceeds   of  personal 

8;  Clarke  r.  Sibley,  13  Met.  213;  Russell  v.  property   mortgaged    to   him   to   secure   the 

Southard,  12  How'.  U.  S.  154,  155;  see  Brown  same  demands,  deducting  all  reasonal)le  and 

t'.  Simons,  44  N.  H.  477,  478.  necessarv  expeni^es  incurred  in  and  about  it. 

2  Sparhawk  v.  Wills,  5  Grav,  429,  430;  Stone  w."  Bartlett,  46  Maine,  438. 
Miller  v.    Lincoln,    6   Gray,    556;   Anon.,  1  3    Anon.,  1  Vern.  45 ;  Hughes  i;.  Williams, 

Vern.  45;  Hughes  v.  Williams,  12  Yes.  493;  12  Ves.  494,  495;   Beare  i;.  Prior,  6  Beav.  183; 

Howe  V.  Wood,  2  Jac.  &  W.  556;  Anthony  v.  see  Shaeffer  v.  Chambers,  2  Halst.  Ch.  557. 
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the  inquirj',  whether  some  person  would  not  have  given  more,  if  the 
fact  was  not  communicated  to  him.* 

He  is,  however,  accountable  for  the  rent  during  the  time  he  suffers  a 
notoriously  insolvent  tenant  to  occupy  the  premises,^  deducting  the 
time  reasonably  necessary  to  expel  him  by  legal  means  and  to  obtain  a 
responsible  tenant.^  But  he  is  not  responsible  for  rent  due  from  a  tenant, 
who  absconds,  if  he  has  not  been  guilty  of  negligence.'' 

If  the  mortgagee  himself  occupies  the  estate,  he  is  liable  to  account 
for  the  fair  rent  of  the  premises  ;  *  without  regard  to  what  he  may  in 
fact  have  realized  as  profits  from  the  use  of  them.^ 

*But  he  will  not  be  charged  for  rents  and  profits  which  have  *1240 
arisen  exclusively  from  his  own  expenditures  in  improvements, 
which  are  not  allowed  for  to  him  in  the  account.^  If,  however,  he  has 
been  allowed  for  the  improvements,  or  they  are  not  made  by  himself, 
there  is  no  reason  why  he  should  not  be  charged  with  the  improved 
rents  arising  therefrom.^ 

If  the  premises  are  subject  to  a  lease,  and  the  mortgagee  enters  and 
claims  the  rents,  he  will  be  charged  with  the  same  at  the  rate  reserved 
in  the  lease. ^  So  it  has  been  held  that,  if  the  mortgagor  makes  proof, 
that  the  estate  was  let  at  a  certain  price  while  in  the  hands  of  the  mort- 
gagee, that  will  be  deemed  the  rate  at  which  it  was  let  the  whole  time, 
unless  the  coutrar}^  is  shown  bj-  the  mortgagee.* 

If  there  be  wilful  default  or  gross  neglect,  as  to  the  making  of  re- 
pairs, by  which  the  property  is  depreciated  in  value,  the  mortgagee, 
who  is  in  possession,  is  trustee  to  the  mortgagor  to  that  extent,  that  he 
ought  to  be  made  responsible  for  the  deterioration  daring  the  time  of 
his  possession.^  But  he  is  not  bound  to  leave  the  estate  in  the  situation 
in  which  he  found  it,  if  the  lapse  of  time  will  account  for  the  injury. 
He  ought  not  to  be  charged  with  deterioration  arising  in  the  ordinary 
way,  by  reason  of  houses  and  buildings  of  a  perishable  nature,  decaying 
by  ruin.®    A  diminution  in  value  of  the  rents  is  not  sufficient  evidence 

4  Hufrhes  V.  Williams,  12  Ves.  496.  Story  v.  Shultz,  1  Hill  Ch.  464;  Morrison  v. 

6  Miller  V.   IJncoln,  6  Gray,  550;   Coote  M'Leod,  2  Ired.  Eq.  108;  Hidden  v.  Jordan 

Mort.  561;  Hagthdrp  v.  Hook,   1  Gill  &  J.  28  Cal.  301. 

270;  Neale  v.  llau^hori^,  .3  Bland,  590;  1  Coote,  3  Trimleston  v.  Hamill,  1  B.  &  B.  385. 

427,  428;  Browr.  v.  .Simons,  44  N.  H.  477,  478.  4  Blacklock  v.  Barnes,  Sel.  Cas.  in  Chan. 

6  Miller  v.  Lincoln,  6  Gray,  556.  53;  Hoff.  Mast,  in  Chan.  248. 

7  Saunders  v.  Frost,  5  Tick.  259.  5  Dexter  v.  Arnold,  2  Sumner,  126  and 

8  Trimleston  v.  Hamill,  1  B.  &  P.  385;  note;  see  Witherington  v.  Banks,  Sel.  Cas. 
Maroney  v.  O'Dea,  1  B.  &  B.  118  ;  Jloorc  v.  in  Chan.  31,  per  Baron  Price;  Thorne  v.  New- 
Degj-aw,  1  Halst.  Cli.  (N.  J.)  346;  Gordon  v.  man,  Finch,  38;  Hoff.  Mast,  in  Chan.  249. 
I^wis,  2  Sumner,  143;  Trulock  v.  liohuy,  15  Waste  must  he  charged  in  the  bill,  and  speci- 
Sim.  265;  Hdlabird  «.  Burr,  17  Conn.  556;  fically  referred  to  the  Master.  Gordon  v. 
Kellogg  V.  Rockwell,  19  Conn.  446;  Tucker  v.  Uobart,  2  Story,  243,  260,  261. 

Buffum,  16  Pick.  46;   Pierce  v.  Faunce,  53  6  Russell  v.  Smithies,  1  Anst.  96;  Dexter 

Maine.  .351,  354;  Currier  v.  Webster,  45  N.  v.  Arnold,  2  Sunmer,   126   and   note;  Hoff. 

H.  226,  235.  Mast,  in  Chan.  245,  246.     As  to  his  liability 

^  Sanders  v.  Wilson,  .34  Vt.  318.  when  he    pulls  down   buildings,  see  Soudon 

1  Moore  v.  Cable,  IJohn.  Ch.  385;  Bell  v.  v.  Hooper,  6  Beav.  250.  In  Dexter  v.  Ar- 
Mavor  of  New  York,  10  Paige,  49;  Hidden  nold,  Mr.  .fustice  Storv  said:  "  It  is  also' the 
V.  Jordan,  28  Cal.  301.  default  of  the  mortgagor  himself,  if  he  does 

2  Montgomery  v.  Chadwick.  7  Clarke  not  take  care  to  have  suitable  repairs  made, 
(Iowa),    114;   see   Givens   v.   M'Calmont,   4  to  preserve  his  property. " 

Watts,  460;  Merriam  v.  Barton,  14  Vt.  501; 
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of  IX  want  of  proper  repairs. '^     If  the  clearing  of  land  by  the  mortgagee 
is  shown  to  be  an  injury  to  the  estate,  he  will  be  charged  for  the  waste ; 

but  if  it  is  not  an  injury,  he  will  not  be  charged  for  waste.* 
*1241  *If  a  mortgagee  continues  to  occupy  the  mortgaged  premises, 
or  to  receive  the  rents  and  profits  thereof,  after  his  debt  has  been 
satisfied,^  he  will  be  accountable  for  an  occupation  rent  in  the  first  case, 
and  for  the  rents  and  profits  received  in  the  latter  case,  with  interest 
thereon.^  As  soon  as  he  is  paid,  the  mortgagee  is  regarded  in  Equit}^ 
as  a  mere  trustee,  holding  the  legal  estate  for  the  benefit  of  the  mort- 
gagor, and  he  will  be  charged  with  interest  on  the  balances  retained  in 
his  hands  from  the  time  he  was  overpaid.^  Where  the  mortgagee  has 
kept  no  regular  accounts,  and  it  cannot  be  accm-ately  ascertained  from 
him  what  rents  and  profits  he  has  received,  the  Master  must  exercise  a 
sound  discretion,  and  upon  the  whole  evidence  determine  the  amount 
with  which  he  should  be  charged,  as  that  which  he  might  have  received, 
and  must  be  presumed  to  have  received.*  If  the  Master  can  form  no 
satisfactory  estimate  of  the  rents  and  profits  actually  received  by  the 
mortgagee,  resort  maj'  be  had  to  a  fair  occupation  rent.^ 

If  the  mortgagee  insures  his  interest  at  his  own  expense,  and  recovers 
for  a  loss,  he  is  not  bound  to  account  to  the  mortgagor  for  any  part  of 
the  amount  recovered,  nor  to  apply  it  in  payment  of  his  debt  which  is 
secured  by  the  mortgage.^ 

7  Russell  V.  Smithies,  1  Anst.  96;  Hoff. 
Mast,  iu  Chan.  246. 

8  Givens  v.  M'Calmont,  4  Watts,  464;  see 
Moore  V.  Cable,  1  John.  Ch.  385;  Pierce  v. 
Faunce,  53  Maine,  351,  354.  Where  a  mort- 
gagee in  possession  recovers  against  a  tres- 
passer, for  cutting  timber  on  the  mortgaged 
premises,  the  remed}'  of  the  mortgagor  is 
against  the  mortgagee  for  the  timber  cut  and 
carried  awav,  as  for  prolits  received  by  him. 
Guthrie  V.  BLahle,  46  Penn.  St.  331. 

1  If  a  mortgagor  of  land  performs  labor  for 
the  mortgagee  under  an  agreement  that  his 
wages  shall  be  applied  upon  the  mortgage 
and  earns  more  than  enougli  to  satisfy  the 
same,  the  debt  nevertheless  remains  undis- 
charged until  the  actual  application  of  the 
wages  thereupon ;  and  if  such  application  has 
not  been  made,  and  the  condition  of  the 
mortgage  has  been  broken,  the  mortgagor 
may  -maintain  a  bill  to  redeem.  Doody  v. 
Pierce,  9  Allen,  141. 

2  Gordon  v.  Lewis,  2  Sumner,  143,  147, 
148;  Wilson  «7.  Metcalf,  1  Russ.  535;  Quar- 
rell  V.  Beckford,  1  Mad.  269;  Powell  on 
Mort.  948  «,  note;  Archdeacon  v.  Bowes,  13 
Price,  369;  S.  C.  1  M'Clel.  165.  And  if  a 
balance  be  due  from  the  mortgagee,  interest 
upon  it  will- be  allowed,  although  he  had  not 
been  in  possession.  Smith  v.  Pilkinton,  1 
De  G.,  F.  &  J.  136;  see  Davis  v.  May,  Coop. 
238.  If,  however,  there  are  sufficient  equit- 
able circumstances  in  favor  of  the  mortgagee, 
as  if  he  retained  the  rents  under  a  mistake, 
supposing  the  rights  of  the  mortgagor  extin- 
guished, he  would  not  be  liable  for  interest, 
until  after  notice  of  the  adverse  claim.  Gor- 
don V.  Lewis,  2  Sumner,  143,  148. 
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3  Quarrell  v.  Beckford,  1  Mad.  Ch.  R. 
278;  Smith  v.  Pilkinton,  1  De  G.,  F.  &  .J. 
120;  Upham  v.  Brooks,  2  Wood.  &  M.  413; 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters, 
441;  Bronson  v.  Kinzie,  1  How.  U.  S.  318; 
Waltham  Bank  v.  Waltham,  10  Met.  337, 
338.  A  Court  of  Equity,  having  jurisdiction 
of  a  suit  for  the  redemption  of  mortgaged 
land,  upon  payment  of  the  mortgaged  debt, 
may  in  such  suit,  require  that  any  overpay- 
ments made  to  the  mortgagee  upon  such  debt, 
shall  be  repaid,  without  resort  to  an  action  at 
Law.  Farwell  v.  Sturdivant,  37  Maine, 
308. 

4  Dexter  v.  Arnold,  2  Sumner,  108,  129, 
130;  Miller  v.  Whittier,  36  Maine,  577.  As 
to  the  effect  of  negligence  in  keeping  ac- 
counts by  a  mortgagee  or  trustee,  so  that  it 
is  impossible  to  ascertain  what  is  due,  see 
Codrington  «.  Parker,  16  Vesev,  469;  Quarrell 
V.  Beckford,  13  Ves.  .377;  S.  C.  14  Ves.  177; 
Lupton  V.  White,  15  Ves.  440;  ante,  p.  1231. 

5  Gordon  v.  Lewis,  2  Sumner,  143;  see 
Trulock  V.  Robey,  15  Sim.  265. 

6  King  V.  State  Mut.  Fire  Ins.  Co.,  7 
Cush.  1 ;  .Etna  Ins.  Co.  v.  Tyler,  16  Wend. 
385;  Carpenter  v.  Providence  Ins.  Co.,  16 
Peters,  495;  White  v.  Brown,  2  Cush.  412; 
Russell  V.  Southard,  12  How.  U.  S.  1-39. 
Where  a  mortgagee  has  paid  a  claim  upon 
which  he  was  surety  for  the  mortgagor,  and 
which  the  mortgage  was  given  to  secure,  he 
may  be  allowed  for  the  whole  sum  so  paid, 
in  accounting  with  the  mortgagor,  although 
he  has  afterwards  received  contribution  of  a 
portion  thereof  from  a  co-surety.  Strong  v. 
Blanchard,  4  Allen,  538. 
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*  As  to  Repairs  and  Lasting  Improvements^  and  other  Allowances  *1242 

to  the  Mortgagee. 

The  mortgagee  is  bound  to  make  reasonable  and  uecessaiy  repairs  ;  ^ 
and  where  he  is  guilty  of  wilful  default  or  gross  neglect  as  to  repairs,  he 
is  properly  responsible  for  the  loss  and  damage  caused  thereby.  But 
what  are  reasonable  and  necessary  repau-s,  and  what  will  be  waste 
in  the  management  of  the  estate,  must  depend  upon  the  particular  cir- 
cumstances of  the  case.^  If  a  house  is  very  old  and  dilapidated,  the 
mortgagee  is  not  bound  to  go  to  extraordinary  expenses  to  put  it  into 
full  repaii',  if  those  expenses  will.be  greatl}-  disproportionate  to  the  value 
of  the  estate,  or  to  his  own  interest  therein.  Certainl}'  it  cannot  be 
pretended  that  he  is  bound  to  make  new  advances  on  the  estate.^  In 
Godfrey  v.  Watson,^  Lord  Hardwicke  said,  that  a  mortgagee  in  posses- 
sion is  not  obliged  to  lay  out  moue^^  further  than  to  keep  the  estate  in 
necessary  repair.  But  it  is  quite  a  difterent  question,  whether  if  a  mort- 
gagee lays  out  money  in  proper  permanent  repairs  for  the  benefit  of  the 
estate,  he  maj-  not  be  allowed  to  claim  an  allowance  therefor."  The 
mortgagee  wUl  not  be  allowed  any  advantage  out  of  the  mortgaged 
estate  be^-ond  principal  and  interest.^  But  he  will  be  allowed  all  sums 
expended  b}-  him,  in  reasonable  and  necessary'  repairs  and  lasting  im- 
provements, or  other  acts  for  the  preservation  of  the  estate  mortgaged  ; 
and  he  may  add  this  to  the  principal  of  his  debt  and  it  will  carry  in- 
terest.^ He  maj',  if  he  sees  fit,  replace  old  buildings  gone  to  decay 
with  new  ones,  for  similar  uses  and  purposes,  and  charge  the  expense 
to  the  estate  in  rendering  his  account.'' 

The  mortgagee  will  not  be  allowed  for  expenses  incurred  in  making 
additions  to  the  estate,  or  in  new  or  ornamental  improvements,  which 
are  neither  necessary  to  the  upholding  of  the  estate,  nor  contribute  any 
thing  to  its  permanent  value.*  The  mortgagee  should  be  allowed 
for  no  more  of  the  expenditures  for  improvements  *than  those  *1243 
which  are  beneficial  to  the  estate,^  except  under  special  circum- 

1  Godfrey  v'.  Watson,  .3  Atk.  517;  Dexter  8  Reed  v.  Reed,  10  Pick.  400;  Russell  ?•. 
V.  Arnold,  2  Sumner,  125;  Shaeffer  ».  Cham-  Blake,  2  Pick.  505;  Lowndes  v.  Chisholin,  2 
bers,  2  Halst.  Ch.  (N.  J.)  557.  M'Cord  Ch.  455;  Ha.y:thorp  v.  Hook,  1  Gill  & 

2  Dexter  v.  Arnold,  2  Sumner,  125,  126;  J.  270;  Hopkins  «.  Stephenson,  IJ.  J.  Marsh. 
Givens  v.  M'Calmont,  4  Watts,  434,  460,  341;  Quinn  v.  Brittain,  1  Hoff.  Ch.  353; 
462.  Clark   v.    Smith,    Saxton   Ch.   (N.J.)   121; 

3  Dexter  v.  Arnold,  2  Sumner,  125,  126;  Dougherty  v.  M'Colgan,  6  Gill  &   J.   275; 
Gordon  v.  Lewis,  2  Sumner,  143;  Russell  v.  Bell  r.  Mayor  of  New  York,  10  Paige,  49. 
Smithies,  1  Anst.  96;  McCamber  y.  Oilman,  i  Reed  "iJ.  Reed,  10  Pick.  400;  Gordon  ». 
15  111.  381.  Lewis,  2  Sumner,  143,   149,   150;  Moore  v. 

*  3  Atk.  518.  Cal)le.  1  John.  Ch.  387;  McCarron  v.  Cassidy, 

5  Gubbins  v.  Creed,  2  Sch.  &  Lef.  218;  18  Ark.  34.  In  this  last  case  it  was  held  that 
Story  J .  in  Gordon  v.  Lewis,  2  Sumner,  155 ;  a  mortgagee  in  possession,  having  no  special 
Walton  V.  Withington,  9  Miss.  549.  authority   to   make    improvements,    will    be 

6  Powell  on  Mort.  89;  Hoff.  Mast,  in  allowed  "only  for  such  as  are  absolutely  neces- 
Chan.  246;  Campbell  v.  Macomb,  4  John.  Ch.  sary  for  the"  sujyport  of  the  property,  and  to 
5.34;  Pierce  V.  Faunce,  53  Maine,  351,354;  keep  it  from  waste  and  damage.  Charges  for 
Sandon  v.  Hooper,  6  Beav.  24G;  Rubj'  ».  the  construction  of  fences  will  not  be  allowed 
Abyssinian  Society,  16  Maine,  306.  unless  they  were  necessary  for  the  protection 

">  Marshall  v.  Cave,  reported  Powell  on  of  the  crops.  Hidden  v.  Jordan,  28  Ca'. 
Mort.  957  a.  301. 
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Stances  ;  as  where  a  person,  actually  mortgagee,  honestly  supposed  him- 
self to  be  the  absolute  owner  of  the  premises,  and  under  that  belief 
made  improvements  on  the  estate,  the  mortgagor  for  several  years 
before  and  after  the  improvement  asserting  no  title  or  interest  in  the 
premises,  the  mortgagee  may  be  allowed  for  the  improvements,  even 
where  they  amount  to  more  than  the  rents  and  profits  ;  ^  or,  where  the 
holder  of  the  equity  looks  on  in  silence,  and  sees  the  purchaser  of  the 
premises,  in  good  faith,  make  improvements  thereon  ;  in  which  case  he 
must,  when  he  redeems,  allow  for  the  improvements,  in  the  account.^ 
All  expenses  necessary  to  the  preservation  of  the  estate  or  to  its  bene- 
ficial use  and  enjoyment,  being  incurred  in  good  faith,  whatever  may  be 
the  nature  of  them,  may  be  brought  into  the  account.^  The  expense  of 
making  an  aqueduct  was  allowed^  to  a  mortgagee,  the  charge  being 
small,  and  it  appearing  that  the  aqueduct  was  necessary  for  supplying 
the  mortgaged  premises  with  water. ^ 

Disbursements  made  by  a  mortgagee  in  possession,  to  which  the 
mortgagor  or  his  assignee,  with  a  knowledge  or  means  of  knowledge  of 
the  facts  and  circumstances,  agrees  and  consents,  are  to  be  deejned 

reasonable  and  must  be  reimbursed.® 
*1244       *  Where  the  mortgage  was  of  mines,  and  the  mortgagee  was 

in  possession  of  them,  with  the  right  to  work  the  same,  and  had 
expended  large  sums  in  so  doing,  he  was  held  entitled  to  recover,  not 
only  the  sums  expended,  but  also  interest  on  them.^ 

There  has  been  considerable  diversity  of  opinion,  in  different  Courts 
on  the  question,  whether  the  mortgagee  is  entitled  to  charge  for  bene- 
ficial and  lasting  improvements.  But  the  value  of  lasting  improvements 
has  sometimes  been  allowed,  under  peculiar  circumstances.^ 

The  allowance  of  sums  expended  by  the  mortgagee  in  necessary  re- 

2  Mickles  v.  Dillaye,  17  N.  Y.  (3  Smith)  ceived  for  rent,  necessary  to  keep  it  in  such 
80;  Neale  v.  Hagthorp,  3  Bland,  590;  Mc-  repair;  but  that  he  could  not  be  allowed  for 
Co'nnel  v.  Holobush,  11  III.  61;  Thorne  v.  money  paid,  for  a  horse  and  a  cart,  cow  and 
Newman,  Cas.  tem.  Finch,  38;  Reed  v.  Reed,  farming  utensils,  and  other  expenditures  in 
10  Pick.  398.  cultivating  the  land.     Sparhawk  v.  Wills,  5 

3  Bradley    v.    Snyder,   14    111.   263;    see  Gray,  423. 

Cazenove  v.  Cutler,  4  Met.  246.  ^  Cazenove  v.  Cutler,  4  Met.  246.     See 

4  Reed  v.  Reed,  10  Pick.  400;  Saunders  Montgomery  v.  Chadwick,  7  Clarke  (Iowa), 
V.   Frost,    5    Pick.  259,    270;    Cazenove    v.       114. 

Cutler,  4  Met.  246,  250;   Pierce  v.  Faunce,  ^  Norton  v.  Cooper,  39  Eng.  Law  &  Eq. 

53   Maine,    351,    354;    Rubv    v.   Abvssinian  130.  A  mortgagee,  who  opened  a  slate  quarry. 

Society,  15  Maine,  306 ;  Sandon  v.  Hooper,  was    not    allowed    the    expenses   incurred. 

6  BeaV.  246;   Brown  v.  Simons,   44  N.   H.  Hughes  v.  Williams,  12  Ves.  493.     In  Thor- 

477;    Willianiii   v.    Hilton,    35    Maine,   354;  nej'croft  ?;.  Crockett,  16  Sim.  445,  a  mortga- 

Page  V.  Foster,  7  N.  H.  392;   Kortright  v.  gee  in  possession  opening  and  working  mines, 

Cadv   23  Barb.  497.  was  charged  with    receipts  and   disallowed 

5  'Saunders  v.  Frost,  5  Pick.  259.     Where  expenses. 

it  appeared  that  the  mortgaged  premises  were  2  Exton  v.  Greaves,  1  Vern.  138;   Talbot 

valuable,  were  handsomelv  laid  out,  and  had  v.  Braddill,  1  Vern.  183,  ndte :  3  Powell  on 

on  them  many  young  fruit-trees  and  orna-  Mort.  (Rand's  ed.)  956,  n.  (2);  Quarrell  v. 

mental  trees,  which  needed  care  and  manage-  Beckford,  14  Ves.  177;  S.  C.  1  Mad.  273; 

nient,  it  was  held  that  if  the  mortgasjee  could  Webb  v.  York,  2  Sch.  &  Lef .  676. 

not,  by  reasonable  diligence,  let  the  estate  In    the    United    States,  expenditures  for 

for  a  sum  sufficient  to  keep  it  in  a  state  of  such    improvements    have    sometimes    been 

reasonable  repair,  including  the  preservation  allowed,  and  at  other  times  disallowed.     The 

of  the  trees,  he  might  be  alfowed,  upon  a  bill,  clearing  of  uncultivated  land,  though  an  im- 

to  redeem  the  expenses,  beyond  what  was  re-  provement,  was  not  allowed  for  in  Moore  v. 
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pairs  and  improvement  of  the  mortgaged   premises  cannot  be 
*  objected  to  on  the  ground  that  those  sums  exceed  the  amount  *1245 
of  the  rents  and  profits.^     If  the  mortgagor  seek  to  deprive  the 
mortgagee  of  the  usual  allowance  for  necessarj'  repairs  and  lasting  im- 
provements, on  the  ground  that  they  were  not  necessary,  he  must  make 
a  case  in  his  bill,  otherwise  the  decree  will  be  in  the  usual  form.^ 

The  mortgagee  in  possession  will  be  allowed  for  sums  expended  by  him 
in  fines  for  the  renewal  of  leases  ;  ^  and  interest  on  the  money  advanced, 
at  the  rate  his  mortgage  carries.*  So  for  sums  expended  in  redemption 
of  laud  tax,  if  the  mortgagor  elects  to  take  it.^  So  sums  expended  by 
him  in  supporting  the  title  of  the  mortgagor  to  the  estate,®  or  for  dis- 


Cable,  1  John.  Ch.  385,  on  account  of  ad- 
ditional difficulties  it  would  throw  in  the  way 
of  the  ability  of  the  debtor  to  redeem.  "  In 
some  cases  the  Court  will  relieve  where 
the  mortgagee  vriW  suddenly  bestow  un- 
necessary costs  upon  the  mortgaged  lands, 
on  purpose  to  clog  the  lands  to  prevent  the 
mortgagor's  redemption."  Viner's  Abr.  Tit. 
Mortgages,  X.  1,  citing  a  case  from  Tot- 
hill,  231;  Hoff.  Mast,  in  Chan.  248.  In 
Gordon  v.  Lewis,  2  Sumn.  1.55,  Story  .J. 
said:  "The  mortgagee  may  entitle  himself, 
under  circumstances,  to  compensation  for  all 
lasting  improvements  upon  the  premises." 
An  allowance  for  permanent  improvements 
was  directed  in  Conwaj-  v.  Alexander,  7 
Cr.  218.  So  in  other  cases,  but  no  uniform 
rule  has  been  established.  Bollinger  v.  Chou- 
teau, 20  Miss.  89;  Ford  v.  Philpot,  5  Harr. 
&  J.  .312;  see  Norton  v.  Cooper,  39  Eng.  Law 
&  Eq.  130;  Givens  v.  M'Calmont,  4  Watts, 
463;  McCarron  v.  Cassidv,  18  Ark.  34; 
Mickles  v.  Dillaye,  17  N.  Y.'SO;  McConnel  v. 
Holobush,  11  III.  61.  But  in  Hidden  v.  Jor- 
dan, 28  Cal.  301,  it  was  said  that,  as  a  gen- 
eral rule,  the  cost  of  permanent  improvements 
cannot  be  allowed. 

In  ^lassachusetts,  the  statute  (Genl.  Sts. 
c.  140,  §  15),  provides  that  allowances  shall 
be  made  to  the  mortgagee  "for  all  sums  ex- 
pended in  reasonable  repairs  and  improve- 
ments." Under  this  provision,  expenditure 
for  improvements  are  allowed  to  the  mortgagee 
only  so  far  as  they  appear  to  be  beneficial  to  the 
estate.  Adams 'j;.  Brown,  7  Cush.  220,  221, 
222;  Tucker  I'.  Buffum.  16  Pick.  46:  Strong  v. 
Blanchard,  4  Allen,  538;  Boston  Iron  Co.  v. 
King,  2  Cush.  400,  405.  In  this  last  case, 
Wilde  J.  said,  "The  Master  reports,  that 
tlie  improvements  made  on  the  estate,  accord- 
ing to  tiie  evidence,  appeared  to  him  neces- 
sary and  permanent,  and  that  the  cost,  accord- 
ing to  the  evidence,  was  not  allowed  in  full, 
but  only  so  much  as,  in  the  ojiinion  of  the 
Master,  the  improvements  would  have  cost 
an  experienced  and  judicious  farmer.  We 
think  these  allowance.s  were  made  on  a  cor- 
rect principle.  'The  true  rule,'  as  it  is  laid 
down  in  the  case  of  Reed  v.  Keed,  10  Pick. 
400,  '  undoubtedly  is,  that  the  mortgiigor  shall 
be  charge<l  no  more  of  the  cost  than  that 
which  is  beneficial  to  the  estate.'  As  we 
understand  the  report,  the  allowances  were 

1 


made  in  conformity  with  this  rule,  althougU 
it  is  not  so  expressed  in  terms."  The  same 
rule  was  acted  on  in  Adams  v.  Brown,  supra. 
This  rule  gives  to  the  mortgagee  in  making 
improvements  no  credit  for  honest  effort, 
buna  fide  purpose,  or  the  conduct  of  a  prudent 
owner.  If  he  undertakes  to  make  any  im- 
provements, it  must  be  done  at  his  own  risk, 
that  thev  shall  be  beneficial.  Iif  Woodwaid 
V.  Phillips,  14  Gray,  132,  it  was  held,  that 
the  mortgagee  in  possession  is  entitled  'o 
be  allowed,  upon  redemption,  his  necessary 
expenses  for  keeping  the  estate  in  repair,  but 
not  expenditures  for  convenience  or  ornament. 
In  this  case,  the  Master  found  as  follows,  viz., 
"for  reasonable  repairs  and  improvements, 
$205.22  was  expended,  and  I  am  satisfied 
that  the  said  premises  were  increased  in  value 
that  sum."  But  he  also  found,  upon  certain 
principles  stated  by  him,  that  the  plaintiff 
was  entitled  to  redeem  the  premises  upon  the 
payment  of  $124.52  to  the  defendant.  The 
Court  decided  that  the  amount  allowed  to 
the  mortgagee  should  be  limited  to  $124.52 
for  "necessary  expenses,"  according  to  the 
report  of  the  Master.  In  this  case  no  allow- 
ance was  made  for  improvements,  though 
found  to  be  beneficial  in  increasing  the  value 
of  the  estate.  The  question  whether  a  mort- 
gagee's charges  are  reasonable  is  to  be  de- 
cided by  the  Court  according  to  the  facts  and 
circumstances  of  the  case;  it  is  not  to  be  left 
as  an  open  question  to  the  jury.  Cazenovc 
V.  Cutler,  4  Met.  246. 

1  Reed  v.  Reed,  10  Pick.  398;  Mickles  v- 
Dillave,  17  N.  Y.  80. 

2  Powell  V.  Trotter,  1  Dr.  &  S.  388. 

3  Manlove  v.  Ball,  2  Vern.  84;  Lacon  v 
Mertins,  3  Atk.  4;  Hamilton  v.  Dennv,  1  B 

6  B.202;  Clark  t).  Smith,  Saxton  Ch."(N.J.V 
122. 

4  Woolly  V.  Drag,  2  Anstr.  551. 

6  Knowles  v.  Chapman,  Seton,  151. 

6  (Jodfrev  v.  Watson,  3  Atk.  518;  Powell 
Mortg.  986,"n. ;  Hagthorp  v.  Hook,  1  Gill  & 
J.  270;  Clark  v.  Smith,  Saxton,  121;  Miller 
V.  Whittier,  36  Maine,  577;  McC'umber  v. 
Gilman,  15  111.  381 ;  Riddle  v.  Bowman,  27 
N  H.  2-36;  4  Kent,  166,  167;  Brown  v.  Si- 
mons, 44  N.  H.  477,  478;  Allen  v.  Kobbins, 

7  R.  I.  33,  40;  Neale  v.  Hagthorpe,  3  Bland, 
591 ;  Neptune  Ins.  Co.  v.  Dorsey,  3  Md.  Ch. 
3.34. 
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charging  prior  incumbrances  ; ''  so  the  extra  costs  of  defending  the  mortga- 
gor's title  at  Law  ;  ^  so  the  costs  of  procuring  administration  to  the  mortga- 
gor.^ And  on  redemption  by  a  second  mortgagee,  the  original  mortgagee 
will  be  allowed  extra  costs  incurred  b}-  him  in  foreclosing  the  mortgagor.^" 
The  mortgagee  may  charge  for  suras  paid  b^^  him  for  taxes 
*12-16  upon  *  the  premises,  and  also  for  assessments  which  he  has  been 
obliged  to  pay  in  order  to  preserve  the  security ;  and  in  the  case 
of  taxes  the  mortgagee  may  presume  them  to  have  been  legally  assessed, 
and  may  therefore  pay  them,  without  inquiring  into  their  validity,  unless 
notified  b}^  the  mortgagor  of  their  invalidity,  and  indemnified  against 
hazard  of  losing  the  estate  by  omitting  to  pa}'  them.^ 

If  the  laud  be  lost  by  failure  to  pay  the  tax  upon  it,  the  mortgagee  is 
not  chargeable  with  the  loss.'^ 

Where  it  was  a  condition  of  the  mortgage  that  the  mortgagor  should 
keep  the  premises  insured  in  a  certain  sum  for  the  benefit  of  the  mort- 
gagee, the  mortgagee  was  allowed  for  premiums  paid  b}^  him  for  such 
insurance,  which  the  mortgagor  had  not  obtained,  although  the  insurance 
obtained  by  the  mortgagee  was  "  for  whom  it  may  concern,"  and  paj'- 
able  to  the  mortgagee.^  But  where  there  is  no  provision  made  for 
insurance  in  the  mortgage,  the  mortgagee  is  not  allowed  to  charge  for 
insurance  eflTected  by  him  on  the  mortgaged  premises.^ 


7  Pasje  V.  Foster,  7  N.  H.  392;  Miller  v. 
Whittier,  36  Maine,  577 ;  Silver  Lake  Bank 
V.  North,  4  John.  Ch.  370;  Marine,  &e.  v. 
Biaves,  4  Harr.  &  .J.  343;  Arnold  v.  Foot, 
7  B.  Mon.  66;  Stone  v.  Bartlett,  46  Maine, 
438 ;  Woodstock  Bank  v.  Lawson,  36  Vt.  118, 
123.  Where  the  mortgaged  estate  is  incum- 
bered with  dower,  the  mortgagee,  so  long  as 
he  occupies  the  estate,  may  eitlier  permit  the 
dowress  to  enter,  or  he  may  pay  her  a  reason- 
able sum  for  her  right  of  dower  during  the 
period  of  his  occupation  ;  and  the  mortgagee 
is  to  be  allowed  for  the  sum  thus  paid. 
Pierce  v.  Faunce,  53  Maine,  351,  354. 

But  in  proceedings  to  redeem  mortgages, 
the  mortgagee  must  include,  in  his  account 
rendered,  only  such  prior  incumbrances  as  he 
has  actually  paid,  and  no  others.  Stone  v. 
Bartlett,  vbi  supra. 

8  Ramsden  v.  Langlev,  2  Vern.  536. 

9  Jbid. 
10  Lomax  v.  Hide,  2  Vern.  185;  see  Gage 

V.  Brewster,  30  Barb.  387;  Currier  v.  Webster, 
45  N.  H.  226,  235 ;  Woodstock  Bank  v.  Law- 
son,  36  Vt.  118,  123. 

The  necessary  expenses,  incurred  bj'  a  sub- 
sequent mortgagee,  to  redeem  a  first  mort- 
gage, which  it  was  the  duty  of  the  mortgagor 
to  cancel,  are  justly  chargeable  upon  the 
owner  of  the  estate  ;  being  expenses  by  which 
the  estate  was  preserved  from  forfeiture. 
Miller  v.  Whittier,  36  Maine,  577. 

1  Williams  v.  Hilton,  35  Maine,  547;  Pierce 
V.  Faunce,  53  Maine,  354;  Brown  v.  Simons, 
44  N.  H.  475;  Woodstock  Bank  v.  Lawson, 
36  Vt.  123;  Hidden  v.  .Jordan,  28  Cal.  301; 
Mix  V.  Hotchkiss,  14  Conn.  32;  Faure  v. 
Winans,  Hopk.  283;  Kortright  v.  Cady,  23 
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Barb.  290;  Bollinger  v.  Chouteau,  20  Mo.  89; 
Eagle  Ins.  Co.  v.  Fell,  2  Edw.  Ch.  G31;  Clark 
V.  Smith,  Saxton,  122 ;  see  Veach  v.  Schaup, 
3  Clarke  (Iowa),  194. 

2  Harvie  v.  Banks,  1  Rand.  408 ;  Williams 
V.  Hilton,  35  Maine,  547. 

3  Fowley  v.  Palmer,  5  Gray,  549;  Mix  v. 
Hotchkiss,  14  Conn.  32;  "V^anderhaise  v. 
Hugues,  2  Beasley,  410,  412.  But  in  a  case 
under  the  usual  form  of  reference  to  a  Master, 
directing  him  to  take  an  account  of  the 
amount  due  to  the  plaintiffs  upon  their  bond 
and  mortgage,  the  sum  paid  for  insurance 
was  regarded  as  no  part  of  the  amount  due  on 
the  bond  and  mortgage.  Stonington  Savings 
Bank  v.  Davis,  2  McCarter,  30.  In  this  case 
the  mortgage  contained  an  agreement  that 
the  mortgagor  should  keep  the  buildings  in- 
sured, and  that  the  policy  should  be  assigned 
to  the  mortgagees ;  and  in  default  thereof,  it 
was  agreed  that  the  mortgagees  might  insure, 
and  add  the  premiums  to  the  amount  due  on 
the  bond  under  the  security  of  the  mortgage. 
But  inasmuch  as  neither  the  plaintiff's  right 
to  insure,  nor  the  fact  of  the  insurance  was 
averred  in  the  bill,  and  no  relief  was  prayed 
on  that  account,  the  Court  refused  to  allow 
the  amount  paid  by  the  mortgagees  for  insur- 
ance, although,  by  a  liberal  construction  of 
the  order  of  reference,  it  might  be  deemed 
within  the  cognizance  of  the  Master.     Jbid. 

4  Saunders  v.  Frost,  5  Pick.  259;  King  v. 
State  Mut.  Fire  Ins.  Co.,  7  Cush.  1,  8;  White 
V.  Brown,  2  Cush.  412 ;  Dobson  v.  Land,  8 
Hare,  216;  S.  C.  13  Law  Rep.  247;  Clark  v. 
Smith,  Saxton  (N.  J.),  121;  Pierce  v.  Faunce. 
53  Maine,  351,  354;  Mix  v.  Hotchkiss,  14 
Conn.  32. 
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Compensation  to  Mortgagee  for  his  Trouble^  &c. 

A  mortgagee  is  not  entitled  to  make  any  charge,  by  way  of  commis- 
sion, for  his  own  personal  services  and  trouble  in  managing  the  propert}-, 
and  collecting  and  receiving  the  rents,  while  in  possession,  but  he  may 
charge  for  the  expenses  of  a  bailiff  or  receiver,  when  it  becomes  proper 
to  employ  one.^ 

*  As  to  the  Mode  of  Stating  the  Account.  *1247 

Where  the  assignee  of  a  mortgage,  made  to  secure  payment  of  a  note 
for  §700  in  two  years,  with  interest  semi-annuallj',  took  possession  of 
the  mortgaged  premises,  under  a  judgment,  after  the  expiration  of  the 
two  years,  and  received  rents  and  profits,  and  it  appeared  upon  a  bill  in 
Equity  to  redeem  and  upon  a  report  of  the  Master,  which  did  not  make 
annual  rests,  that  the  net  annual  rents  would  exceed  the  year's  interest 
on  the  note,  the  Court  directed  that  annual  rests  should  be  made,  and 
that  the  Master  should  (1)  state  the  gross  rents,  received  hy  the  de- 
fendant, to  the  end  of  the  first  year,  (2)  state  the  sums  paid  by  him  for 
repairs,  taxes,  and  a  commission  for  collecting  the  rents,  and  deduct 
the  same  from  the  gross  rents,  and  the  balance  will  show  the  net  rents 
to  the  end  of  the  year,  (3)  compute  the  interest  on  the  note  for  one 
year,  and  add  it  to  the  principal,  and  the  aggregate  will  show  the 
amount  due  thereon  to  the  end  of  the  3^ear.  (4)  If  the  net  annual 
rent  exceeds  the  3'ear's  interest  on  the  note  (as  it  will) ,  deduct  that  rent 
from  the  amount  due,  and  the  balance  will  show  the  amount  remaining 
due  at  the  end  of  the  j'ear.  (5)  At  the  end  of  the  second  3'ear,  go 
through  the  same  process,  taking  the  amount  due  at  the  beginning  of  the 
ycsiY  as  the  new  principal  to  compute  the  gear's  interest  upon  ;  and  so 
on  to  the  time  of  judgment.^ 

6  Bonithon  v.   Hockmore,   1  Vern.    316 ;  many  cases,  a  commission  of  five  per  cent  on 

French  v.    Haron,   2   Atk.   120;    Godfrey  v.  the  rents   received  would  be  wholly  inade- 

Watson,  .3  Atk.  517;  Langstaffe  v.  Fenwick,  qiiate,"  and  the  Master  was  directed  to  allow 

10  Ves.  405;  Davis  v.  Dendey,  3  ilad.  Ch.  such  further  sum  as  he  might  think  just  and 

170;  Clark  v.  Robbins,  G  Dana  (Ken.),  350;  reasonable.     See  Cazenove  v.  Cutler,  4  Met. 

4  Kent,  193;  M'Connel  v.  Holobush,  11  111.  246,  250;  Waterman  v.  Curtis,  26  Conn.  241; 

61 ;  Gilbert  v.  Dyneley,  3  M.  &  Gr.  12.  Cranberry  v.  Gi-anberry,  1  Wash.  (Va.)  246; 

The  same  rule  has  been  followed  in  some  of  Wilson  v.  Wilson,  3  Binn.  557. 
the  United  States.    Breckenridge  v.  Brooks,  2  But  if  the  mortgagee  actually  occupies  the 

Marsh.  (Ken.)  3.39;  Moore  v.  Cable,  1  John.  estate  himself,  he  can  claim  no  allowance  for 

(."h.  385.  388;  Benham  v.   Kowe,  2  Cal.  387;  his  care  and  trouble.     P^aton  v.  Simonds,  4 

Vanderhaise  v.  Hugues,  2  Beasiey  (N.   J.),  Pick.  105.     In  this  case,  Wilde  J.  said,"  The 

410.  rule  is,  that  a  mortgagee  in  possession,  who 

In  Massachusetts  and  some  other  States  an  manages  the  estate  himself,  is  not  to  be  al- 

allowance  will  be  made  to  the  mortgagee  for  lowed  for  his  own   care  and  trouble;  other- 

his  personal  services  in  the  management  of  wise,  if  he  employs  a  bailiff,  or  lets  the  estate 

the  estate,  collecting  the  rents,  &c.     In  Gib-  to  a  tenant,  and  so  is  the  rule  in  England;" 

son  V.  Crehore,  5  Pick.  161  ;  Tucker  v.  Buf-  &ee  Brown  v.  Simons,  45  N.  H.  211,  212. 
fum.  16  Pick.  46,  [and  Gerrish  v.  Black,  104  i  Van  Vronker  v.  Eastman,  7  Met.  163, 

Mass.  400,]  a  commission  of  five  per  cent  on  per  Shaw  C.  .J.     [Infra,  1251,  n.  1.]      In  a 

the  rents  received  was  allowed.    In  Adams  r.  case  where  rests  were    not  directed,  it  was 

Brown,  7  Cush.  220,  222,  223,  it  was  said,  held  that  in  stating  the  account  between  the 

that  "  each  case  in  this  respect  must  depend  parties   to  a  bill  in  Equity  to  redeem,  the 

upon  its  own   peculiar  circumstances.      In  Master  should  ascertain  the  gross  amounts  of 
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♦1248  *  The  amount  is  to  be  made  up  to  the  time  of  the  Master's  re- 
port.^ But  the  mortgagee  must  account  for  the  rents  and  profits 
subsequent  to  the  decree  of  foreclosure,  where  he  is  in  possession,  and 
the  premises  are  redeemed  within  the  time  allowed  by  the  decree.^  The 
remedy,  is,  however,  wholly  in  Equity  and  not  at  Law.^ 

Effect  of  Master's  Report  upon   Mortgagee's    Account  of  Bents,   Profits, 

Expenditures,  ^c. 

All  questions  and  inferences  of  fact  involved  in  the  account  of  the 
mortgagee  are  peculiarly  fit  for  the  consideration  of  the  Master,  and,  if 
he  adopts  the  correct  principle  in  point  of  law,  his  report  will  be  con- 
clusive, unless  it  clearly  appears  from  the  report  or  otherwise  that  he 
has  acted  under  a  mistake,  or  has  abused  or  exceeded  his  authority.^ 
And  the  burden  is  on  the  excepting  party,  to  establish  the  mistake  or 
misconduct  alleged.^ 

Partnership  Accounts. 

A  decree  for  the  dissolution  of  a  partnership  ordinarily  directs  an 
account  to  be  taken  of  all  dealings  and  transactions  between  the  part- 
ners ;  either  generallj^,  or  from  the  foot  of  the  last  stated  account,  or 
other  specified  time ;  and  also  an  account  of  the  credits,  property,  and 
effects  due  and  belonging  to  the  partnership  :  and  directs  a  receiver  to 
be  appointed  of  the  outstanding  debts  and  effects,  and  provides  some 
other  means  of  realization.® 

A  decree  for  a  partnership  account  in  its  simplest  form  is  to  this 
effect :  ' '  Let  an  account  be  taken  of  all  partnership  dealings  and  trans- 
actions between  the  plaintiff  and  the  defendant,  from  the 

*124:9  day  of .     Just  allowances .     And  let  what,  upon  *  tak- 
ing the  said  account,  shall  be  certified  to  be  due  from  either  of 

rents   and    profits;    and   then    the  costs  of  King,  2  Cush.  405,  406 ;  Howe  r.  Russell,  36 

reasonable  repairs  and  improvements  on  the  Maine,    115;    McKinney   v.    Pierce,    5   Inrt. 

premises;  the  taxes  thereon;  together  with  a  (Porter)  422;  Merriam  v.  Baxter,  14  Vt.  514; 

suitable  compensation  for  the  care  and  man-  Ashmead  v.  Colby,  26  Conn.  289,  312,  313: 

agementof  the  estate;  from  the  gross  amount  Holabird  v.  Burr,  17  Conn.  563:  Izard  v.  Bo- 

of  rents  and  profits  the  charges  against  the  dine,  1   Stockt.   (N.  J.)  309;    Sinnickson  v. 

estate   are  to  be  taken,  and,  whenever  the  Bruere,  1  Stockt.  (N.  J.)  659. 

balance  in  the  hands  of  the  mortgagee  ex-  ^  Da  Costa  v.  Di»  Costa,  3  P.  Wms.  140. 

ceeds  the  interest  on  the  mortgage  debts  at  note;  Howe  v.  Russell,  36  Maine,  127;  [Cary 

that  time,  it  is  to  be  regarded  and  deducted,  v.   Herrin,   62  Mo.  18.      Infra,  1298,   1300, 

as  in  case  of  a  partial  payment  on  such  debt,  notes].     In  Mott  v.  Harrington,  15  Vt.  185, 

and   so   on   frcjm  year   to   year.      Pierce  v.  it  was  held  not  to  be  proper  for  the  Court,  on 

Faunce,  53  Maine,   351;    Reed  v.   Reed,   10  exceptions  to  a  Master's  report,  to  review  his 

Pick.  398;  Ireland  v'.  Abbott,  24  Maine,  155.  proceedings  in  relation  to  an  account,  or  the 

1  Holabird  J7.  Burr,  17  Conn.  556;  Smith  items  thereof.  Nor  will  the  Master's  decision 
r.  Brush,  11  Conn.  366 ;  Adams  v.  Brown,  7  on  the  evidence  before  him  be  reviewed  on 
Cush.  22-3,  224;  Mann  v.  Richardson,  21  appeal ;  see  Van  Vronker  v.  Eastman,  7  Met. 
Pick.  355  ;  Stewart  v.  Clark,  11  Met.  384.  163.     But  if  the  plaintiff,  in  a  bill  to  redeem 

2  Ruckman  v.  Astor,  9  Paige,  518;  ante,  a  mortgage,  admits  that  a  certain  sum  is  due, 
p.  1224,  note.  and  the  defendant  claims  a  larger  sum,  the 

3  Chapman  v.  Smith,  9  Vt.  153.  Master  to  whom  the  case  has  been  referred  to 

4  Sparliawk    v.    Wills,     5    Grav,    423  ;  take  an  account  cannot  report  that  nothing  is 
Adams  v.  Brown,  7  Cush.  220,  222;"R.ed  v.  due.     Bellows  v.  Stone,  18  N.  H.  465. 
Reed,  10  Pick.  398,  400;  Boston  Iron  Co.  v.  6  See  Seton,  542-561. 
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the  said  parties  to  the  other  of  them,  be  paid  by  the  party  from  -whom 
to  the  part}'  to  whom  the  same  shall  be  certified  to  be  due.  Libert}-  to 
apply." 

The  method  of  taking  a  partnership  account  under  such  a  decree  is,  — 

First,  to  ascertain  how  the  firm  stands  in  relation  to  third  parties. 

Second,  to  ascertain  what  each  partner  is  entitled  to  charge  in  account 
with  his  copartners,  remembering,  in  the  words  of  Lord  Hardwicke, 
that  "  each  is  entitled  to  be  allowed  as  against  the  other,  every  thing  lie 
has  advanced  or  brought  in  as  a  partnership  transaction,  and  to  charg  • 
the  other  in  account  with  what  that  other  has  not  brought  in,  or  ha.s 
taken  out  more  than  he  ought."  ^ 

Third,  to  apportion  between  the  partners  all  profits  to  be  divided  or 
losses  to  be  made  good  ;  and  ascertain  what,  if  any  thing,  each  partner 
must  pay  to  the  others,  in  order  that  all  cross-claims  may  be  settled. 

In  taking  an  account  on  a  bill  filed  by  one  partner  against  his  co- 
partners after  the  termination  of  the  partnership,  all  the  parties  are  to 
be  regarded  as  actors,  and  the  decree  should  settle  the  partnership 
concerns  between  all  the  individual  partners,  as  if  each  was  a  plain- 
tiff" in  a  bill  against  his  copartners.  The  whole  case  should  be  adju- 
dicated upon,  not  only  the  claims  of  the  plaintiff"  against  the  defendants, 
but  also  the  claims  of  the  defendants  between  themselves  ;  and  an 
execution  may  be  issued  in  favor  of  each  partner  to  whom  a  balance  is 
found  due,  against  such  as  are  equitably  liable  to  pay  the  same.- 

Where  the  bill  prays  that  a  full  and  just  account  may  bQ  taken  of  the 
partnership  concerns,  and  the  Master  is  directed  to  state  such  an  ac- 
count, and  to  report  all  the  facts  touching  the  same,  which  he  may  judge 
material,  he  is  authorized  to  examine  and  state  all  the  partnership  ac- 
counts, whether  the  items  are  mentioned  in  the  bill  or  not.^ 

But  no  final  decree  can  be  made  in  a  suit  between  partners  for  a  set- 
tlement, while  debts  due  from  the  firm  remain  unadjusted ;  unless  the 
plaintiffs  will  deduct  the  amount  of  such  debts  from  the  sum  which  they 
seek  to  recover.* 

When  a  partnership  account  is  decreed,  it  is  not  usual  for  the  Court 
to   determine    beforehand   what   are,    and   what   are   not,   just 
*  allowances.       That  is  determined  on  taking  the   account,  and  *1250 
if  necessary  the  decree  will  direct  a  statement  to  be  made  of  the 
facts  and  reasons  upon  which  any  allowances  shall  be  judged  to  be  just 
allowances.^ 

The  partnership  books  being  accessible  to  all  the  partners,  and  being 
kept  more  or  less  under  the  charge  of  them  all,  a,re  prim d  facie  evidence 
against  each  of  them,  and  therefore,  also  for  any  of  them  against  the 

1  "West  V.  Skip,  1  Ves.  Sen.  242.     [See  *  Tynp  v.  Thaver,  8  Allen,  391,  ,397. 
Ilicks  V.  Chadwell.  1  Tenn.  Ch.  2.')1.]  1  Sec  Crawshav  v.  Collins,  2  Kuss.  ."547; 

2  Raymond  v.  Came,  45  N.  II.  201,  202;  Brown  );.  De  Tastet,  Jac.  294,  2!)8.  299;  Cook 
Grove  t'.  Fresb,  9  (Jill  &  J.  280;  Scott  v.  v.  (;olliiif,'ndi,'e. -lac.  G23,  025:  Wedderburii  w. 
Pmkerton.  3  Edw.  Ch.  70.  Wedderliurn,  2  Keen,  753;  [Eden  v.  Liniicn- 

8  Copcland  v.  Crane,  9  Pick.  73;  [Little       felter,  39  Iiid.  191. 
V.  Merrell,  62  Maine,  328]. 

VOL.  II.  18  1193 


^1251 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


others ;  ^  bat  subject  to  the  right  of  either  party  to  show  errors  or 
mistakes  in  the  account/''  But  entries  mtide  by  one  partner  without  the 
knowledge  of  the  other,  do  not,  of  course,  prejudice  the  latter  as  be- 
tween hiui  and  his  copartner  ;  *  and  where  a  surviving  partner  drew  up 
an  account  which  he  furnislied  to  the  executors  of  his  late  partner,  it 
was  held  that  such  account  was  admissible  against  the  partner  who  fur- 
nished it,  and  that  the  executors  were  not  bound  by  using  it  against 
him,  to  admit  its  correctness  throughout/  Generall}-,  it  is  sufficient  to 
examine  and  state  the  books  of  the  copartners,  without  requiring 
vouchers  in  support  of  each  particular  item.® 

The  decree  for  an  account  usually  directs  that  all  parties  shall  produce 
on  oath,  all  books  and  papers  in  their  custody  relating  to  the  taking  of 
the  accounts.  If  any  partner  has  kept  accounts  relating  to  the  partner- 
ship in  private  books  of  his  own,  he  must  produce  such  books.''  As 
between  partnei-s  and  their  representatives  material  documents  must 
be  produced,  though  they  may  be  privileged  as  between  them  and 
other  persons.*  If  a  partner  has  books  or  accounts  in  his  possession, 
and  will  not  produce  them,  an  account  may,  nevertheless,  be  arrived  at 

by  presuming  every  thing  against  him.^ 
*1251       *The   Master,   in   taking   an   account  does  not,  in  general, 

strike  any  balance  till  the  whole  charge  and  discharge  have  been 
gone  through,  and  he  is  not  at  liberty  to  make  rests  in  the  account, 
unless   directed   so   to   do   by   the   decree.^      It  frequently   happens, 


2  [Philips  V.  Turner.  2  D.  &  B  Eq.  123; 
Ringold  n.  Jones,  1  Bland,  91;  Taylor  v. 
Boyd,  6  Heisk.  613;  Biideke  v.  Ratterman,  2 
Teiin.  Cii.  463.  And  see  ttie  case  last  cited 
for  the  mode  of  usins  the  books,  and  also 
Poor  V.  Robinson,  13  Bush,  290;  McLear  v. 
Hunsicker,  29  La.  Ann.  539.  Ante,  1222, 
note.]  And  this  is  true,  although  the  books 
are  inaccurately  kept.  Topliff  v.  Jackson,  12 
Grav,  565. 

3"  Lodge  V.  Pritchard,  3  De  G.,  M.  &  G. 
906;  Smith  v.  Chandos,  2  Atk.  158;  Heartt 
V  Corning,  3  Paige,  566;  Stoiighton  v.  Lynch, 
2  John.  Ch.  218. 

4  Hutcheson  v.  Smith,  5  Irish  Ecj.  117. 

6  Morehouse  v.  Newton,  3  De  G.  «&  Sm. 
307. 

6  Fletcher  v.  Pollard,  2  Hen.  &  M.  544; 
Brickhouse  v.  Hunter,  4  Hen.  &  M.  363; 
Turner  v.  Hughes,  1  Busbee  Eq.  (N.  C.)  116; 
Reed  v.  Jones,  8  Wis.  421. 

7  Toulmin  v.  Copland,  3  Y.  &  C.  Ex. 
655;  Freeman  v.  Fairlie,  3  Mer.  43.  In  tak- 
ing the  accounts  of  a  partnership,  after  a  dis- 
solution, neither  partner  can  be  compelled  to 
make  out  the  accounts,  ante,  p.  724.  note.  It 
is  competent  to  either  to  prepare  and  bring  in 
the  accounts;  and  for  that  purpose  he  is  en- 
titled to  access  to  such  books  and  papers,  re- 
lating to  the  partrership  affairs,  as  are  in  the 
possession,  custoc.r,  or  power  of  the  other; 
and  m.av  obtain  discovery  and  inspection,  on 
depositthereof ;  see  joos<.  Chapter  on  Produc- 
tion of  Documents.  In  cases  of  this  descrip- 
tion, the  assistance  of  an  accouutaut  is  often 


obtained,  under  the  sanction  of  the  Court,  to 
complete  the  books,  and  make  out  the  ac- 
counts required  to  be  taken  by  the  decree. 
As  to  the  employment  of  accountants;  see  15 
&  16  Vic.  c.  80,"  §  42;  ante,  pp.  983,  1225. 

8  See  Brown  v.  Perkins,  2  Hare,  540. 

9  Walmsley  v.  Walmsley,  3  Jo.  &  Lat. 
556;  and  see"Gray  v.  Haig,  20  Beav.  219; 
Copeland  v.  Crane",  9  Pick.  73.  Unless  there 
be  an  express  stipulation,  or  a  particular 
course  of  practice  shown  by  the  partnership 
books  to  the  contrary,  interest  between  part- 
ners is  not  allowed. "  Sir  \V.  Page  Wood  V. 
C.  in  Rishtoii  v.  Grissell,  L.  R.  5  Eq.  331. 

1  Webber  v.  Hunt,  1  Mad.  13;  Hall  v. 
Hallett,  1  Cox.  134,  138;  Powell  on  Mort. 
958  a,  n. ;  Hoff.  Mast,  in  Chan.  244;  Davis  v. 
M."iy,  Coop.  238;  Yates  v.  Hambly,  2  Atk. 
302";  Donovan  v.  Fricker,  Jac.  168.  "  Courts 
of  Equity  will  not,  ordinarily,  require  annual 
rests  to  be  made  in  settling  accounts."  2 
Story  Eq.  Jur.  §  1016  a. 

The  direction  to  take  the  accounts  of  a 
mortgagee  in  possession  with  rests,  is  not  of 
course,  but  a  case  must  be  made  out,  showing 
its  propriety  under  the  circumstances,  and  it 
is  never  directed  for  a  broken  period.  Davis 
V.  Mav,  19  Ves.  383;  Donovan  v.  Fricker, 
Jac.  168;  Nasom  v.  Clarkson,  4  Hare,  104. 
In  Davis  v.  May,  supra,  Lord  Eldon  said: 
'•  From  precedents  of  decrees  that  I  have 
seen,  I  collect,  that  the  usual  course  is  not  to 
give  that  direction."  And  in  that  case  it  was 
also  held,  that  rests  could  not  be  directed 
from   a   particular    period    ol    the    account- 
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noxvever,  that,  upon  further  directions,  he  is  ordered  to  make  yearly 
or  half-yearly,  or  other  rests  ;  the  object  of  which  direction  is,  to  enable 
the  Court  to  see  what  balances  the  accounting  party  has,  from  time  to 
time,  retained  in  his  hands,  in  order  that  it  ma}-  judge  whether  he 
ought  to  be  charged  with  interest  on  his  balances  or  not ;  ^  and  to  apply 
the  excess  of  the  rents  and  profits  beyond  the  interest,  to  the  reduction 
of  the  principal.^  Where,  therefore,  such  a  dii-ection  occurs  in  a  decree, 
the  course  for  the  Master  to  pursue  is,  to  strike  a  balance  at  each 
rest,  which  the  decree  requires  him  to  make,  by  deducting  the  amount 
of  the  discharge  from  the  amount  of  the  charge  up  to  that  pe- 
riod.*   Where  *  rests  are  directed  to  be  made,  and  interest  com-  *1252 


Bnt  in  Wilson  v.  Metcalf,  1  Russ.  5-30,  rests 
were  directed  from  the  time  the  morti;a<j;e 
appeared  to  liave  been  paid  off.  See  also 
Shaeffer  v.  Chambers,  2  Halst.  Ch.  (N.  .J.) 
548.  In  Boston  Iron  Co.  r.  King,  2  Cush. 
400,  where  a  mortgagee  of  real  estate,  who 
had  been  some  time  in  the  possession  and 
occupation  of  the  same,  sold  and  conve^-ed 
the  estate  to  a  purchaser,  who  entered  and 
took  possession  thereof,  it  was  held,  that,  in 
stating  an  account  on  a  bill  in  Equity  to 
redeem,  the  Master  could  not  properly  make 
a  rest  in  the  computation  of  tlie  interest,  at 
the  time  of  the  assignment,  and  add  the  in- 
terest then  due  to  the  principal,  even  in  favor 
of  such  purchaser  who  had  paid  the  full 
amount  of  the  mortgage  debt  and  interest 
computed  to  the  day  of  his  purchase. 

The  interest  never  having  been  in  arrears, 
and  the  rents  having  annually  exceeded  the 
amount  of  the  interest,  rests  were  directed  in 
Sheppard  v.  Elliott,  4  Mad.  254. 

In  Kaphael  v.  lioehm,  11  Ves.  102,  it  is 
said,  that  every  recei()t  forms  a  rest.  But  it 
seems  that  the  usual  direction  is  for  annual 
rests.  Kn'owles  i'.  Chapman,  Seon  on  Dec. 
112;  Yates  v.  Ilamblv,  supra;  Webber  v. 
Hunt,  1  Mad.  Ch.  laTQuarrell  r.  BeckfonI, 
14  Ves.  177;  8.  C.  1  Mad.  273:  Robinson  v. 
Cummiug,  1  Atk.  410.  Rests  will  be  allowed 
upon  the  amount  of  an  occupation  rent,  as 
well  as  upon  rents  and  profits  received.  Wil- 
son V.  Metcalf,  1  Kuss.  .530. 

2  Hall  V.  Hallett,  1  Cox,  1.38;  Raphael  i'. 
Boehm,  11  Ves.  110.  In  Nelson  v.  Booth,  3 
De  G.  &  .J.  Hi),  122,  Lord  .Justice  Turner, 
"  With  respect  to  the  question  of  rests,  I 
have  always  understood  it  to  be  the  settled 
course  of  the  Court  not  to  direct  an  account 
with  annual  rests  against  a  moitgagee  in 
possessimi,  unless  at  the  time  when  he  took 
possession  there  was  no  arrear  of  interest  due 
to  him.  I  ccmceive  the  principle  to  be  this, 
a  mor(gagee  is  not  bound  to  receive  payment 
of  Ilia  debt  by  driblets,  but  he  has  the  right 
t«  do  so  if  he  thinks  tit.  If  he  enters  into 
possession  where  no  arrear  of  interest  is  due, 
he  evidences  his  intention  fo  to  receive  fiav- 
ment  of  the  debt,  and  the  account  therefore 
goes  with  rests;  but  if  the  interest  is  in  arrear 
when  he  enters  into  possession,  the  fact  of  his 
taking  possession  affords  no  evidence  of  his 
intention  to  receive  payment  by  driblets,  as 
h?  is  driven  t:   take  possession  by  the  non- 
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payment  of  the  interest,  and  the  account 
therefore  goes  on,  till  the  whole  debt  has 
been  satisfied.  I  have  often  had  occasion  to 
consider  the  point,  and  my  impression  is,  that 
this  is  the  result  of  the  authorities." 

3  Hoff.   Mast,    in   Chan.   243  ;    Gould   v. 
Tancred,  2  Atk.  533. 

*  As  to  computing  interest  with  rests,  see 
post,  1259.  Upon  a  bill  to  redeem  against 
the  assignee  of  a  mortgage,  where  the  rents 
and  profits  were  considerable,  and  the  interest 
of  the  debt  was  payable  semi-annually,  it  was 
decreed,  that  interest  should  be  computed 
upon  the  rents  and  profits,  making  semi- 
annual rests.  Gibson  v.  Crehore.  5  Pick. 
160,  161;  see  Reed  v.  Reed,  10  Pick.  400; 
Farwell  v.  Sturdivant,  37  Maine,  308.  In  a 
case,  where  it  does  not  appear  at  what  times 
the  interest  of  the  debt  was  payable,  the 
Master  was  directed  "  to  cast  interest  on  the 
rents  and  profits,  making  proper  rests;  "  and 
he  cast  interest  accordingly,  making  annual 
rests;  the  Court  held,  that  if  any  rests  were 
proper,  annual  rests  were  undoubtedly  to  be 
made.  Gordon  r.  Lewis,  2  Sumner,  146. 
It  seems  that  the  usual  direction,  when  any 
is  made,  is  for  annual  rests.  Seton  Decrees, 
112;  Knowles  v.  Chapman,  ibid.;  Yates  v. 
Hambly,  2  Atk.  362;  Webber  v.  Hunt,  1 
Mad.  13;  Van  Vronker  v.  Eastman,  7  Jlet. 
162,  163.  A  mortgagee  in  possession  has  a 
right  to  apply  the  rents  and  profits  received 
by  him  first  to  satisfy  the  expenditures  made 
by  him  in  the  proper  management  of  the 
estate.  If  there  be  any  excess,  it  should  be 
applied  to  the  payment  of  the  interest  on  the 
mortgage  debt.  No  case  for  rests  arises 
unless  there  is  an  excess  of  rents  and  profits 
above  the  expenditures  and  interest.  When 
such  excess  arises,  it  is  to  be  applied  to  the 
reduction  of  the  principal  debt,  and  interest 
is  afterwards  to  be  computed  on  the  balance 
of  principal  so  re<hu-ed.  Rests  will  not, 
ordiuarly,  be  directed,  when  the  effect  of 
suci;  direction  might  be  to  give  interest  on 
interest.  See  Reed  v.  Reed,  10  Pick.  3!)8, 
400,  401;  Gibson  v.  Crehore,  5  Pick.  146; 
Saunders  v.  Frost,  5  Pick.  2.5!),  270;  SliacH'ir 
V.  Chambers,  2  Halst.  Ch.  (N.  ,1.)  548:  Wil- 
son V.  Ciller.  3  Beav.  136;  Horlock  v.  Smith, 
1  Coll.  287:  l-iiich  r.  Brown.  3  Beav.  70; 
Blackburn  v.  Warwick,  2  Y.  ^S,;  C  !)2:  Pierce 
V.  Faunce,  53  Maine.  151;  Ireland  v.  Abbott, 
24   Maine,   155;    aw<e,  1247.     Rests   are   not 
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puted  on  the  balances,  the  interest  of  each  preceding  balance  must  be 
included  in  the  balance  then  stated,  and  interest  computed  on  the  total 
amount ;  so  as  to  charge  the  accounting  party  with  compound  interest.^ 
It  sometimes  happens  that,  in  decrees  directing  accounts,  the  Court 
orders  the  Master,  if  he  shall  find  that  there  are  stated  accounts,  not  to 
disturb  the  same.^  This  direction  is  usually  inserted  where  a  settled 
account  is  insisted  upon  in  the  answer  and  proved  ;  ^  and  unless  it  is 
inserted,  any  settled  accounts  will  be  disregarded,  in  taking  the  ac- 
counts under  the  decree  or  order ;  *  except  in  the  case  of  the  ordinary 
accounts  in  an  administration  suit,  in  taking  which,  it  seems  that  set- 
tled accounts  may  be  allowed  without  any  express  direction.*^  Settled 
accounts  must  be  proved  before  the  Master  in  the  usual  manner :  and 
the  direction  not  to  disturb  tliem  only  applies  to  accounts  settled  be- 
tween the  plaintiff  and  defendant,  and  not  to  accounts  settled  between 
co-defendants.®  Where  a  settled  account  is  insisted  upon  by  the  an- 
swer, but  not  proved,  the  order,  not  to  disturb  the  accounts  will  be 

accompanied  by  a  direction  that  the  plaintiff  shall  have  liberty 
*1253  to  surcharge  and  *  falsify.^     A  settled  account  must,  in  such 

cases,  be  established  before  the  Master,  in  the  same  manner  as 
before  the  Court.  In  some  cases  of  this  description,  the  accounts  have 
been  ordered  to  be  considered  as  prima  facie  conclusive,  but  with  lib- 
erty to  the  parties  to  show  any  error  therein. ^  The  method  of  proceed- 
ing, where  liberty  is  given  to  surcharge  and  falsify  an  account,  has 
been  before  pointed  out.^ 

Computation  of  Interest.* 
A  direction  to  the  Master  to  compute  interest  upon  debts,  legacies, 

directed,  if  there  was  an  arrear  of  interest  l  Kinsman  ?>.  Barker,  14  Ves.  579 ;  Connop 

wlienthemort£rac;ee  took  possession.     Nelson  v.  Havward,  1  Y.  &  C.  C.  C.  33,  35  ;   Allfrey 

V.  Booth,  3  De  G.  &  J.  119.     And  in  such  v.  Allfrey,  10  Beav.  353  ;  1  M'N.  &  G.  87, 93; 

case   in   tjeneral,   not  till  the  wliole  debt  is  Buckeridge  v.  Whalley,  33  L.  J.  Ch.  619,  V. 

paid'.      Wilson   v.   Cluer,    3   Bea.    136  ;    see  C   K. :  Seton.  109.     For  what  is  meant  by 

Latter  v.   Dashwood,   6   Sim.  462.      Annual  surcharging   and   falsifying,    see   anfe,    668. 

rests  were  directed  on  the  ground  that  the  in-  For  forms  of  orders,  see  Seton,  108,  111;  post, 

cumbrancer  set  up  an  adverse  title  as  owner,  Vol.  III.  p.  2207. 

where  otherwise  they  would  not  have  been,  ^  English   v.   Baring,    Seton,  108,  No.  4, 

in  Incorporated  Societv  «.  Richards,  1  Dr.  &  109;    see   also   Stainton  v.   Carron   Co.,    24 

War.  258,  290;  see  Montgomery  v.  Calland,  Beav.  346,  361;  3  Jur.  N.  S.  1235. 
14  Sim.  79;  Smiths.  PiIkington,l  De  G.,  F.  s  Ante,    p.    668;    see    1   Story   Eq.   Jur. 

^  J.  120.  §§  524-529;  Matthews  v.  Walwj-n,  4  Sum- 

1  See  forms  of  decrees  in  Seton,  469,  762  ;  iier's  Ves.  118,  and  note  (b);  S'tory  Eq.  PI. 
ante,  1125;  Gotham  v.  West,  Seton,  762;  §800;  Boyle  «  Hardy,  28  Miss.  390. 
Heighington  v.  Grant,  5  M.  &  C.  258;  Knott  *  Courts  of  Equity  will  not  decree  current 
V.  Cottee,  16  Jur.  752,  754,  M.  R.;  Seton,  762,  interest,  when  it  could  not  be  recovered  at 
No.  6;  post,  Vol.  3;  Farwell  v.  Sturdivant,  Law.  Stewart  v.  Wilson,  5  Dana,  54.  In- 
37  Maine,  308.  terest  is  to  be  allowed  upon  money  paid  to 

2  Post  Vol.  3.  the  use  of  another  by  his  request,  "from  the 

3  Cole'  V.  Cole,  cited  14  Ves.  579 ;  Buck-  time  of  payment,  tfibbs  v.  Bryant,  1  Pick, 
eridgew.  Whallev,  33  L.  J.  Ch.649,  V.  C.  K.  118;    Reed   v.    Rens.   Glass   Manuf.   Co.,    3 

4  Fitzpatrick'v.  Mahony,  1  J.  &  Lat.  84;  Cowen,  436;  S.  C.  5  Cowen,  587;  Rector  v. 
Carmichael  v.  Carmichael,  2  Phil.  101;  10  Mark,  1  Miss.  288;  Barnard  v.  Bartholomew, 
Jur.  908.  22  Pick.  291.     As  to  the  effect  of  custom  and 

5  Newen  v.  Wetten,  31  Beav.  315.  usage  on  the  allowance  of  interest,  see  Reab 

6  Carmichael  v.  Carmichael,  2  Phil.  101 ;  v.  M'AUister,  8  Wendell,  109. 
10  Jur.  908. 
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&c.,  freqnentl}'  forms  part  of  the  decree.^  In  ordinary  suits  for  the 
administration  of  assets,  the  direction  is,  that  the  Master  shall  compute 
interest  on  such  of  the  testator's  [or  intestate's]  debts  as  carry  interest, 
after  the  rate  the  same  respectively'  carry  interest,^  and  upon  his  lega- 
cies, from  the  time  and  after  the  rate  directed  by  the  testator's  will ; '' 
and  where  no  time  of  payment  or  rate  of  interest  is  thereby  directed, 
then  after  the  rate  of  four  per  cent  per  annum,  which  is  the  ordinary 
rate  of  interest  given  by  the  Court  upon  legacies  and  portions,  where 
no  specific  rate  of  interest  is  dii-ected  by  the  will,^  from  the  end  of  one 
year  after  the  testator's  death. ^ 

*  With  respect  to  interest  on  specialty  debts,  no  question  can  *1254 
arise  as  to  its  computation,  — the  rate  at  which  it  is  to  be  allowed 
upon  such  debts,  generally  appearing  upon  the  deed  or  instrument  by 
which  the  debt  is  created. 

It  is  to  be  noticed,  however,  that,  with  respect  to  a  debt  due  on  bond, 
the  rule  is  to  calculate  interest  up  to  the  amount  of  the  penalty  of  the 
bond  ;  ^  the  Master  cannot  go  beyond  the  amount  of  the  penaltj'  ^  unless 
the  creditor  claims  upon  two  securities  for  the  same  sum,  one  of  which 
is  a  bond  with  a  penalt}^  and  the  other  a  mortgage  ;  in  which  case  the 
Master  ma}'  calculate  interest  beyond   the  penalty  of  the  bond.     It 


6  By  Chancery  Rule  107,  in  New  York, 
on  a  reference  to  take  and  to  state  an  account, 
the  Master  was  at  liberty  to  allow  interest  as 
should  be  just  and  equitable,  without  any 
special  directions  for  that  purpose;  unless  "a 
contrary  direction  was  contained  in  the  order 
of  reference.  [See  infra,  1368,  notes  9  and 
10,  as  to  interest  on  further  directions.] 

6  Seton  on  Decrees,  51. 

">  A  leacatee  beinjj  entitled  to  a  residuary 
bequest,  wiiicli  the  executor  was  directed  by 
the  will  to  make  productive,  may  claim  com- 
pound interest,  to  be  calculated'(the  circum- 
stances considered),  with  biennial  rests. 
Smith  V.  Lampson,  8  Dana,  73.  As  a  general 
rule,  a  trustee,  however,  is  chai-geable  with 
compound  interest  only  in  cases  of  gross 
delinquency.  (]larkson  v.  Depeyster,  1  Hopk. 
424.  As.  where  the  trustee  refuses  to  account. 
Myers  v.  Myers,  2  M'Cord  Ch.  214,  2fjfi.  Or, 
where  he  has  used  the  money  for  his  own 
purposes.  Schieffelin  v.  Stewart,  1  .John.  Ch. 
620.  Though  in  cases  of  the  latter  kind,  it 
has  been  said,  that  the  ground  of  this  allow- 
ance is,  the  actual  or  presumed  gain  of  the 
trustee,  by  the  use  of  the  funds;  and  that 
where  circumstances  forbid  the  presumption 
of  gain  bv  him,  it  will  not  be  allowed.  King- 
gold  V.  K'inggold.  1  Ilarr.  &  Gill,  11. 

8  Guillam  V.  Holland,  2  Atk.  343;  Wood 
C.  Brian t,  ib.  .')23. 

9  Seton  on  Decrees,  63;  Hammond  v. 
Hammond,  2  Bland,  306;  .lones  v.  Stockett, 
2  Bland,  409;  Binlsall  v.  Hewlett,  1  Paige, 
32;  Gillon  v.  Turnbull,  1  M'Cord  Ch.  148; 
Ingrahani  v.  I'osfell,  ih.  98;  Shobe  v.  (Jarr,  3 
Munf.  10;  Cogdell  v.  Cogdell,  3  Desaus.  387; 
Bitzerc.  Hahn,  14  Serg.  &  R.  238;  Crickett 
V.  Dolbv,  3  Sumner's  Ves.  10,  note  (n). 
Where  legacies  were  given  to  children,  and 
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there  was  no  other  provision  made  for  them, 
interest  was  allowed  on  the  legacies  from  the 
testator's  death.  Hite  v.  Hite,  2  Rand,  409; 
Sullivan  v.  Winthrop,  1  Sumner,  14,  15; 
Crickett  v.  Dolby,  3  Sumner's  Ves.  10,  note 
(«) ;  2  Williams's  Ex.  1022  et  seq. ;  Eyre  v. 
Golding,  5  Binney,  475. 

1  Sharp  V.  Earl  of  Scarborough,  3  Ves. 
557. 

2  Tew  V.  Earl  of  Winterton,  3  Bro.  C.  C. 
489,  Perkins's  ed.  note  (a);  1  Ves.  J.  451,  S. 
C.  Sumner's  ed.  452,  note  (2);  Knight  v. 
Maclean,  3  Bro.  C.  C.  496 ;  Clark  v.  Seton,  6 
Ves.  411 ;  Hughes  v.  Wvnne,  1  M.  &  K.  20; 
[State  V.  Blakemore,  7'Heisk.  657].  That 
interest  may  be  computed  beyond  the  penalty 
of  a  bond,  see  Tew  v.  Winterton,  ;;/;;  fvpva  ; 
Mower  v.  Kip,  6  Paige,  89;  Judge  of  Probate 
V.  Hevdock,  8  N.  H.  491;  Baker  v.  Morris, 
10  I-eigh,  285;  Francis  v.  Wilson,  1  Hy.  & 
M.  105;  Lewis  v.  Dwight,  10  Conn.  95  ;  Bank 
of  U.  States  V.  MagiU,  1  Paine  C.  C.  (iOl; 
Long  V.  Long,  1  C.  E.  Green,  59.  In  Harris 
V.  Clap,  1  Mass.  308,  interest  was  given  in 
the  shape  of  damages,  even  as  against  a 
surety,  although  the  jjrincipal  and  interest 
exceeded  the  peinillv  of  the  bond.  See  also 
Pitts  V.  Tilden,  2  Mass.  118,  Hand's  ed.  note 
(4),  page  119;  Atwell  v.  Fowles,  1  Munf.  175; 
Tenant  v.  Gray,  5  Munf.  494;  Smedes  v. 
Houghtaling,  3  Caines,  48;  Potter  v.  Webb, 
6  Greenl.  14;  United  States  v.  Arnold,  1  Gall. 
348;  Mofl'att  t-.  Barnes,  3  Caines,  49  n.  ('r); 
Lvon  V.  Clark,  4  Selden.  148;  Goldhawk  v. 
l/uane,  2  Wash.  C.  C.  323  ;  Carter  v.  Carter, 
4  Dav,  30:  Carter  v.  Thorn,  18  B.  INIon.  013; 
State  V.  Wayman,  2  Gill  &  .L  254,  279; 
Brainard  v.  Jones.  18  N.  Y.  35;  Bakir  i'. 
Morris,  10  Leigh,  284;  Tazewell  r.  Saunders, 
13  Grattan,  354. 
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appears  also  not  to  be  important  in  such  a  case  which  instrument  was 
executed  first,  the  bond  or  the  mortgage, ^  nor  that  the  party  charged 
executed  as  a  surety  only.* 

The  rule  which  limits  the  computation  of  the  amount  due  upon  a 
bond  to  the  amount  of  the  penalty,  has  been  held  to  extend  to  a  bond 
for  securing  the  payment  of  an  annuity ;  ^  but  in  Jeudwine  v.  Ayate^^ 
which  was  a  suit  by  annuitants,  whose  annuities  were  secured  by  a 
bond,  claiming  to  be  creditors  in  respect  thereof,  to  an  amount  bej'ond 
the  penalty.  Sir  Lancelot  Shadwell  V.  C.  observed,  "that  whenever 
there  is  a  distinct  agreement  that  a  thing  shall  be  done,  whether  it  be 
the  conveyance  of  an  estate,  the  relinquishment  of  a  right,  the  payment 
of  an  annual  sum,  or  the  payment  of  a  sum  of  indefinite  amount  (as  in 
the  case  of  Logan  v.  Weinholt),''  there,  notwithstanding  the  agreement 
appears  in  the  form  of  a  bond  with  a  penalty,  the  Court  will  consider  that 

the  recital  in  the  condition  of  the  bond  is  evidence  of  the  agree- 
*1255  ment,  and  will  not  limit  the  relief  it  gives  to  the  amount  of  *  the 

penalty ; "  ^  and  accordingly-  gave  relief  beyond  the  penalty  of 
the  bond.^ 

Formerly  it  was  held  that  in  suits  for  the  administration  of  assets  no 
interest  was  to  be  computed  upon  a  judgment,  unless  either  an  action 
at  Law  had  been  brought  upon  the  judgment,  to  recover  interest  in  the 
shape  of  damages,^  or  a  bill  had  been  filed  for  the  purpose  of  obtaining 
the  benefit  of  the  judgment  in  Equity.*  Now,  however,  it  is  enacted, 
"that  every  judgment  debt  shall  carry  interest,  at  the  rate  of  Al.  per 
centum,  per  annum,  from  the  time  of  entering  up  the  judgment,  until 

8  Clark  V.  Lord  Abington,  17  Ves.  106.  6   Halst.  91;   Mason   v.  Eakle,  Breese,  52; 

4  Jbid.  Aldrich  w.  Sharp,  3  Scam.  261;  Wernwag  ». 

6  Mackworth  v.  Thomas,  5  Ves.  329.  Brown.  3  Blackf.  457. 

6  3  Sitn.  129.  In  New  Jersey,  decrees  in  Equity,  as  well 

■?  1  CI.  &  Fin.  611.  as  judgments  at  Law,  universally  bear  the 

1  3  Sim.  140.  legal  rate  of  interest,  without  regard  to  the 

2  See  Long  v.  Long,  1  C.  E.  Green,  59.  terms  of  the  caitract  or  to  the  place  where  it 
8  Gaunt  V.  Taylor,  3  M.  &  K.  302.  was  executed,  whether  within  the  State  or 
4  Hvde  V.  Price,  8  Sim.  578;  see  Lewes  v.       abroad.     A  decree   will   bear    only   six   per 

Morgan,  3  Y.  &  J.  394;  see  upon  the  point  cent  interest,  although  founded  on   a  mort- 

of  interest  on  judgments,  Creuze  v.  Hunter,  gage  drawing  seven  per  cent;  the  contract 

2  Sumner's    Ves.    J57,   note   (c),   and   cases  being  merged  in  the  decree,  and  the  decree 

cited;  Hodgden  v.  Hodgden,  2  N.  H.  169;  by  statute  drawing  only  six  percent.    Wilson 

Saver  v.  Austin,  3  Weiid.  496 ;  Mahurin  v.  v.  Marsh,  2  Beasley,  289. 
Bickford,  6  N.  H.  567.      Interest  has  been  As  to   interest  "on    judgments  in  actions 

held   recoverable    on   a  judgment   in   many  sounding  in  damages,  see  Daub  v.  Martin,  2 

cases.     See  Fitzgerald   v.  Caldwell,  4  Dall.  Bay,  193;  Smith  i;.  Todd,  3  J.  J.  Marsh.  306; 

251;  Houston  r.'Mossman.  Charlt.  138;  Nor-  Marshall   v.    Dudley,   4  J.   J.    Marsh.    244; 

wood  V.  Manning,  2  Nott  &  M'C.  395;    Fish-  Younge  v.  Pate,  3  J.  J.  Marsh.  100;  Thomas 

ourn  ■«.  Sanders,  1  Nott  &  M'C.  242;  Gwinn  v.  AVilson,  3  M'Cord,   100.     Interest  may  be 

!'.   Whitaknr,   1    Harr.   &   J.    754;    Fries   v.  recovered  in  such  cases  by  wav  of  damages, 

Watson.  5  Serg.  &  R.  220;  Berry  hill  v.  Wells,  for  the  detention  of  the  debt,  in  an  action  of 

5  Binn.  56  ;   VValker  v.  Kendall^  Hardin,  404;  debt,  on  the  judgment.     Stafford  v.  Mott,  3 

Mason  r.  Eakle,   Breese,   52;  Smith  w.  Van-  Paige,   100.      In    determining    the    amount 

derhurst,  1  M'Cord,  .328;  Watson  r.  Fuller,  6  equitably  due,   where  payments   have  been 

John.  284;  VVinslow  v.  Ancram,  1   M'Cord  made   upon   successive   executions    under  a 

Ch.    104;    Stafford   v.    Mott,   3   Paige,    100;  judgment,  they  shall  be  first  applied  to  the 

Klock  V.  Robinson,  22  Wend.  157.     A  judg-  interest.     Fay  v.  Bradley,  1  Pick.  194.     In- 

nient  carries  only  such  rate  of  interest  as  is  terest  was  allowed  on  a  decree  for  injunction 

legal  at  the  time"  of  the  judgment,  whatever  damages   from   the   date   of    the   decree,    in 

rate  was  recoverable  on  the  contract  on  which  Sturges  v.  Knapp,  36  Vt.  439. 
the  judgment  was  rendered.  Verree  v.  Hughes, 

1198 


MASTER'S  OFFICE:   ACCOUNTS. —INT tIREST.  *1256 

the  same  shall  be  satisfied."  ^  So  that  no  action  at  Law,  or  suit  in 
Equit}',  is  neeessar}'  to  enable  a  Master  to  compute  interest  on  a  judg- 
ment debt,  but  interest  must  be  computed  by  the  Master  upon  eveiy 
sum  of  mone}'  due  upon  judgment,  or  upon  a  decree  or  order  in  Equitj', 
&c.,  at  the  rate  of  four  per  cent  from  the  entrj'  of  such  judgment  or 
decree,  &c.® 

Formerly"  interest  was  allowed  upon  the  arrears  of  an  annuitj',  where 
they  were  secured  by  a  bond  with  a  penaltj','^  or  where  the  annuity 
was  given  for  maintenance,^  or  where  it  was  left  to  a  wife 
*b3'  her  husband's  will.^  It  has  also  been  allowed,  where  there  *1256 
have  been  great  arrears,^  or  where  there  has  been  an  obstinate 
delay  of  payment,^  or  where  the  annuitant  has  been  compelled,  b}'  the 
delaj^,  to  borrow  money  at  interest.*  The  allowance  of  interest  on  such 
arrears  was,  however,  alwa3's  held  to  be  discretionary  in  the  Court ;  and 
in  later  cases,  it  has  been  refused  notwithstanding  the  existence  of  cir- 
cumstances which  before  induced  the  Court  to  allow  it.^  In  Robinson  v. 
Gumming^^  Lord  Hardwicke  said,  there  was  no  instance  where  the  Court 
had  ever  allowed  interest  upon  such  an  annuity,  namely,  an  annuity 
secured  by  grant,  b}'  way  of  mortgage,  with  power  of  entrj^  in  case  of 
arrears,  unless,  indeed,  the  annuitant  had  entered  and  been  in  possession 
of  the  estate  charged  with  the  annuity ;  in  which  case  the  Court  would 
not  have  obliged  him  to  have  quitted  the  possession,  unless  the  grantor 
had  agreed  to  allow  him  interest  for  the  arrears  of  his  annuity  down  to 
the  day.  This  seems  to  be  consistent  with  the  rule  laid  dow;n  by  Lord 
Talbot,  in  the  Countess  of  Ferrers  v.  Earl  Ferrers  ■f''  viz.,  that  "arrears 
of  an  annuit}-  or  rent-charge  are  never  decreed  to  be  paid  with  interest, 
but  where  the  sum  is  certain  and  fixed  ;  and  also  where  there  is  either  a 
clause  of  entry,  in  nomine  pance,  or  some  penalty  upon  the  grantor, 
which  he  must  undergo  if  the  grantee  sued  at  Law,  and  which  would 
oblige  him  to  come  into  this  Court  for  relief,  which  the  Court  will  not 
grant  but  upon  equal  terms,  and  those  can  be  no  other  than  decreeing 
the  grantor  to  pay  the  arrears  with  interest,  for  the  time  during  which 
the  pa3'ment  was  witliheld." 

6  1   &   2  Vic.  c.  110,   §  17.     Jiulsments  Butilier.  16  Sim.  366;   Taylor  v.  Taylor,  8 

carry  interest  by  statute  in  Massacliusetts.  Hare,  120. 

Geni.  Sts.  c.  133,  §  8.     So  do  awards,  reports  *  Anon..  2  Ves.  661;  Bignal  v.  Brereton, 

of  auditors,  or  of  Masters  in  (Jliancery,  and  1  Dick.  278 

verdicts   of  juries,    carry   interest  from   the  ^  See  Tew  v.  Earl  of  Winterton,  1  Ves.  J. 

time  when  made,  to  the  time  of  maliing  up  451  ;  3  Bro.  C.  C.   489,   S.  C;  Anderson  v. 

judgment.     Jhi/l.  Dwier,  1  Sch.  &  Lef.  301;  Morris  v.  Diiling- 

6  By  1  &  2  Vic.  c.  110,  §  18,  decrees  and  liam,  2  Ves.  S.  170;  Creuze  v.  Hunter,  2  Ves. 

orders  of  Courts  of  Equity  have  in  certain  J.  157,  168;  S.  C.  7wm.  Creuze  v.   Lowtii,  4 

cases  the  same  effect  as  judgments  at  Law;  Bro.  ('.  C.  316;  Avhner  v-  Avlmer,   1   Moll. 

ante,  p.  986,  note,  1031-1038.  87;    Booth  v.  Leycester,  3  M".  &  C.  459;    1 

'  Newman  v.  Auling,  3  Atk.  579.  Keen,  247;  Torre  v.  Brown,  5  ILL.  Cas.  555; 

8  /bid.  Jenkins  v.  Bryant,  16  Sim.  272;  Lainson  v. 

1  Litton  V.  Litton,  1  P.  Wms.  543;  see  Lainson.  18  Beav.  7;  17  Jur.  1044;  Karl  of 
also  Drapers'  Company  v.  Davis,  2  Atk.  211;  Maiislield  v.  Ogle,  4  De  G.  &  .1.  38;  5  Jur.  N. 
Irbv  V.  M'Crea,  4  Desaus.  422.  S.  419;  Booth  v.  Coulton,  7  Jur.  N.  S.  207; 

2  Hatten  v.  Earnlev,  2  I'.  Wms.  163  9  W.  K.  330. 

3  Sfapleton  v.  Conway,  1  Ves.  428;  Martyn  «  2  Atk.  411. 

V.  Blake,  3  Dr.  &  War.  125;  see  also  Crosse  7  Ca.  Temp.  Talb.  2. 

».  Bedingfield,  12  Sim.  35,  40;  Willcocks  v. 
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A  creditor,  whose  debt  does  not  carry  interest,  who  comes  in  and 
establishes  the  same  before  the  Master,  under  a  decree  or  order  in  a  suit, 
is  entitled  to  interest  upon  his  debt,  at  the  rate  of  four  per  cent  from 
the  date  of  the  decree  or  order,  out  of  any  assets  which  may  remain 
after  satisfying  the  costs  of  the  suit,  the  debts  established,  and 
*1257  the  interest  of  such  debts  as  by  law  carrj' interest.^  *  If  the  debt 
has  accrued  subsequently  to  the  date  of  the  decree  or  order,  the 
creditor  is  only  entitled  to  interest  from  the  time  when  it  accrued  due  ;  ^ 
and  a  creditor  under  a  voluntary  bond  is  entitled  to  receive  his  principal, 
before  any  simple  contract  creditors  can  be  paid  their  interest.^ 

Under  the  above  order,  a  creditor  is  only  entitled  to  interest  from  the 
date  of  the  decree,  and  only  out  of  such  assets  as  remain  after  satisfy- 
ing the  costs  of  the  suit,  the  debts  established,  and  the  interest  of  such 
debts  as  by  law  carry  interest. 

It  may,  therefore,  in  many  cases,  be  important  to  determine  whether 
a  creditor  is  entitled  to  interest  independent  of  this  order.  In  the  in- 
vestigation of  the  question  in  what  cases  debts  carry  interest,  it  must 
be  remembered  that,  by  the  3  &  4  Will.  IV.  c.  42,  §  28,  it  is  enacted, 
"  That  upon  all  debts  or  sums  certain  payable  at  a  certain  time,  or  oth- 
erwise, the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of  dam- 
ages, may,  if  they  shall  think  fit,  allow  interest  to  the  creditor,  at  a  rate 
not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts 
or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  vir- 
tue of  some  written  instrument,  at  a  certain  time  ;  or,  if  payable  other- 
wise, then  from  the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor,  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the  term  of 
payment ;  provided,  that  interest  shall  be  payable  in  all  cases  in  which 
it  is  now  payable  by  Law." 

It  may  also  be  remarked,  that  it  always  was  the  practice  in  Equity, 
to  allow  interest  to  be  computed  upon  promissory  notes,  and  upon  all 
other  sums  payable  on  demand,  or  on  a  day  certain,  upon  which  interest 
may,  according  to  the  practice  of  Courts  of  Law,  be  calculated,  either 
from  the  time  of  the  demand  made,  or  from  the  fixed  period  of  pay- 
ment.^ 

8  Ord.  XLII.  10;  and  see  Davis  v.  Com-  s  Lowndes  v.  Collens,  17  Ves.  27;  Upton 

bermere,  15  Sim.  394;  Gina:gen  v.  Cockrane,  v.  Lord  Kerrers,  5  Ves.  803;  Parker  t>.  Hutch- 

13  W.  R.  520.     Interest  may  be  allowed  in  inson,  vbi  supra ;  Lithgow  ».  Lyon,  G.  Coop. 

Equity  on  all  sums  due  and  payable,  or  from  29;  Mildmay  v.  Methuen,  3  Drew.  91;  Cra- 

the  tiiiie  when  rests  should  be  made  in  the  ven  v.  Tickell,  1  Sumner's  Ves.  63,  note  (1); 

accounts.     The  practice  of  the  parties  may  Van  Giesen  v.  Van  Houten,   2  South,  822; 

be  followed,  or  annual  rests  allowed.    Hollister  Francis  w.  Castleman,  4  Bibb.  282;  Collier  «. 

«.  Barkley,  11  N.  H.  501.     The  period  of  the  Gray,   1   Overt.    110;    Cannon   v.    Beggs.   1 

dissolution  of  a  partnership  is  a  proper  time  M'Cord,  370;  Patrick?).  Clay,  4  Bibb.  246; 

to  make  a  rest,  and  interest  is  allowed  on  the  Bartlett  v.  Marshall,  2  Bibb,   467:  Pollard  v. 

balance.     Stoughton  v.  Lvneh,   2  John  Ch.  Yoder,  2  A.  K.  Marsh.  264;  Daggett  j).  Pratt, 

210;  Hollister  tJ.  Barklev, '11  N.  H.  501,  512;  15   Mass.   677;    Gully  v.    Rem}-,    1    Blackf. 

[Shepard  r.  Akers,  2  Te'nn.  Ch.  627].  69;    Schmidt  v.   Limehouse,    2  Bailey,   276. 

1  Lainson  v.  Lainson,  18  Beav.  7;  17  Jur.  [Whether  a  note  payable  at  a  future  day,  and 
1044.  calling  for  a  rate  of  interest  higher  than  the 

2  Garrard  v.  Lord  Dinorben,  5  Hare,  usual  legal  rate  under  a  statute,  will  continue 
213  to  bear  the  conventional  rate  after  maturity, 
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Where  there  has  been  a  stated  account  between  the  parties,  the  bal- 
ance appearing  due  on  such  account,  will  carr}'  interest,*  because, 
*  in  such  a  case,  it  is  held  that  there  is  an  implied  contract  on  *1258 
the  part  of  the  debtor  to  {my ;  and  aU  contracts  to  pa}-  give  a 
right  to  interest  from  the  time  when  the  principal  ought  to  be  paid.^ 
Such  balance,  however,  must  appear  upon  a  regular  statement  of  ac- 
counts ;  and  to  constitute  such  a  statement,  there  must  be  a  settlement 
or  acknowledgment  by  the  debtor,  raising  the  contract  to  pay  as  the 
ground  upon  which  alone  interest  will  be  given. '^ 

As  a  general  rule,  a  charge  of  debts  on  real  estate  does  not  entitle 
simple  contract  creditors  to  interest.^  In  Barwell  v.  Parker,  Lord 
Hardwicke  is  reported  to  have  said,  that  if  a  man,  in  his  life,  creates  a 
trust  for  the  pa^'ment  of  debts,  annexes  a  schedule  of  some  debts,  and 
creates  a  trust  term  for  the  pa^-ment,  as  that  is  in  the  natm'e  of  a  spe- 
cialty', that  will  make  them,  though  simple  contract  debts,  carry  interest.* 

It  seems,  however,  that  in  order  to  effect  this,  the  deed  must  have 
been  executed  by  the  simple  contract  creditors  ;  and  that  they  must  have 
given  up  the  right  to  sue  the  debtor  upon  his  debt ;  otherwise,  there 
would  be  nothing  to  show  that  the}-  had  contracted  for  a  specialt}',  b}-  tak- 
ing a  security  upon  the  laud,  and  discharging  the  person  of  their  debtor.^ 

It  ma}'  be  mentioned  here,  that  in  Skirt  v.  Westby,*^  a  charge,  b}'  will 
on  real  estate,  of  the  simple  contract  debts  of  another  person  was  con- 
sidered as  a  legacy ;  and  interest  was  ordered  to  be  computed  on  such 
debts  at  the  rate  of  four  per  cent,  from  the  testator's  death. 

In  calculating  interest,  under  a  decree,  the  Master  usuaU}^  calculates 
it  up  to  the  date  of  his  report,''  but  it  generally  forms  part  of  the  decree 

or  only  the  legal  rate,  is  a  point  on  which  the  Isham,  8  Vt.  258;   Evarts  v.  Nason,  11  Vt. 

autliorities  are  in  conflict.     That  it  will  bear  122;  Marr  v.  Southwick,  2  Porter,  3.51.     In 

only  the  Ief,'al  rate  of  interest  has  boon  held  such  cases  interest  will  be  allowed  from  the 

in  Cook  i;.  Fowler,  L.  K.  7  H.  L.  27;  Brewster  commencement    of    the    suit.      Stimpsou  i;. 

V.   Wakefield,  22   How.    118:    Burnhisel    v.  Green,  1-3  Allen,  .326. 

Firman,  22  Wall.  170;  and  see  Duncan  v.  i  Boddam  v.  Riley,  2  Bro.  C.  C.  2;  4  Bro. 
Ewing,  3  Tenn.  Ch.  33.  On  the  other  side  P.  C.  501,  Bvo  ed. ;  see  also,  isa;  parte  Fur- 
see  Overton  v.  Bolton,  9  Heisk.  762,  and  the  neaux,  2  Cox,  219;  and  Ex  parte  Champion, 
cases  there  cited /j/'o  and  con.]  3  Bro.  C.  C.  436. 

4  Barwell  ».  Parker,  2   Ves.   363;  Vernon  2  ii,ui, 

V.  Cholmondelev,  Bunb.  119;  see  2  Eq.   Ca.  3  Barwell  v.  Parker,  2  Ves.   363;  Karl  of 

Ab.  532,  pi.  17,' 20;  Blanev  v.   Hendricks,  2  Bath  p.  Earl  of  Bradford,   ib.  588;  Llovd  v. 

Black.     01;    3    Wils.    20.5;      Dickinson    v.  Williams,  2  Atk.  109 ;  Hamilton  t.  Houir'hton, 

Legarc,  1  Des.  537.     But  interest  will  not  be  2   Bli.   186;    Shirley   v.   Earl  Fei-rers,    cited 

allowed    on    unliquidated    demands,    unless  ibid.  ;  see  contra,  Maxwell  v.  Wettenhall,  2 

there  is  some  precise  time  fixed  for  payment,  P.  Wms.  26. 

an   account    rendered,   a  demand    made,  or  *  liarwell  v. 'Pa.rker,vbi  supra ;  Stewart  v. 

some  universal  t;ustom  or  usage  to  warrant  Noble.  Vern.  &  Scriv.  528,  537. 
it.     See  Eckert  v.  Wilson.  12  .s'erg.  &  K.  393;  6  Hamilton  v.  Houghton,  2  Bli.  186. 

Graham  v.    Williams,    16    Serg.   &  B.  257;  6  16  Ves.  393. 

Waggoner    v.    Grey,   2    Hen.   &    M.   003;  "^  As  to  the  effect  of  tender,  to  stop  in- 

M'Connico  v.  Curzen,  2  Call.   358;  South  v.  terest,  see  Brown  v.  Simons,  45  N.   H.  211, 

Leavy,  Hard.  518;  C<jnsequa  v.   Fanning,  3  213;  McNeil  v.  Call,  19  N.  H.  403;  Tucker 

Jolin.  Ch.  001;  Kerr  «.  Love,  1  Wash.   172;  v.  IJuffum,  10  Pick.  46;  WoodrufI;  v.   Depue, 

Neal  V.  Keel,  4  Monroe,  164;  Hoper  i'.  Wren,  1  McCarter,  168. 

6  Leigh,  38;  Ciaig  v.  Oaig,  1  Bailey  Eq.  103  ;  The    jilaintiff,  in  a  bill  to  redeem,  must 

Dennison  r.  Lee,  6  Gill  &.  J.   383;  Hunt  v.  account  for  tlie  interest,  if  any,  received  by 

Nevers,  15  Pick.  500;  Hn-wer  v.  I'yringliam,  him  on  the  money  tendered  to  and  refused 

12  Pick.  547;    P.arnard   v.  Bartholomew,  22  by  the   defendant.     Tucker  v.   Buffum,  «W 

Pick.  291;    Dodge  v.   Perkins,  9  Pick.  368  ;  supra. 
Cole   V.    Trull,   9   Pick.    325 ;    Raymond    r. 

1201 


12G0 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


upon  further  direction,  that  the  Master  shall  compute  subsequent 
*  1259  interest  on  the  debts  mentioned  in  his  report,  on  *  which  he  has 

computed  interest  according  to  the  rates  they  respectively  carry.^ 
Although  in  computing  subsequent  interest  on  the  debts  -which  carry 
interest,  it  was  formerly  held  that  the  interest,  when  computed  by  the 
Master,  became  principal,  and  would  cai-ry  interest,^  the  rule  now  is, 
not  to  compute  interest  upon  interest  reported  to  be  due,  even  in  the 
ease  of  a  mortgage,^  except  where  a  later  mortgagee  pays  off  a  prior 
mortgagee,  under  a  foreclosure  or  redemption  decree.*  The  ground  for 
the  former  practice  was,  that  as  the  party  came  for  the  favor  of  the 
Court,  he  was  ordered  to  pay  a  given  sum  on  a  certain  day ;  and  if 
he  did  not,  he  was  put  under  terms  of  paying  what  would  indemnify 
the  other  party  completely.^ 

When  the  Master  is  ordered  to  compute  interest  with  rests,  the  object 

of  the  Court  is  to  charge  the  accounting  party  with  compound 
*1260  interest ;  ®  and  the  proper  course  is,  to  add  the  interest  to  *  the 


1  Seton  on  Decrees,  58. 

2  See  Bacon  v.  Clerk.  1  P.  Wins.  480. 

3  Whatton  v.  Craddock,  1  Keen,  26.  The 
general  rule  i<,  that  compound  interest  is  not 
allowed.  Dunshee  v.  Pai-melee,  19  Vt.  172 ; 
Kittreclge  c.  McLaughlin,  -38  Maine,  513; 
Doe  r.  Wan-en,  7  Greenl.  48;  Barrel  1  v.  Jov, 
16  .Mass.  227;  Reed  v.  Reed,  10  Pick.  400, 
401;  Stone  f.  Locke.  -38  Maine,  513. 

*  See  Seton,  144,  375. 

5  Turner  r.  Turner,  1  J.  &  W.  47;  Per- 
k^Tis  V.  Bayuton.  1  Bro.  C  C.  574:  and  see 
Brown  f.  Barkham.  1  P.  Wms.  653;  Butler 
c.  Duncomb,  1  P.  Wms.  463;  Astley  v.  Powis, 
1  Ves.  496;  Creuze  v.  Hunter,  2  Ves.  J.  157, 
168;  S.  C.  4Bro.  C.  C  316;  Hunn  v.  Nor- 
ton, Hopk.  344;  Dunbar  r.  Woodcock,  10 
Leigh,  623;  Kittredge  r.  M'l^ughlin,  38 
Maine.  513,  dissenting  opinion  of  Hathaw.iy 
J.,  p.  517. 

6  "  The  Court  does  not  proceed  against  an 
accounting  party  by  way  of  punishing  him 
for  making  use  of  "the  plaintiff's  money  bj' 
directing  rests,  or  payment  of  compound  in- 
terest, but  proceeds"  upon  this  principle, 
either  that  he  has  made,  or  has  put  himself 
into  such  a  position  as  that  he  is  to  be  pre- 
sumed to  have  made,  five  per  cent  or  com- 
pound interest,  as  the  case  may  be."  Lord 
Hatherley  L.  C.  in  Burdick  f.  Garrick,  L.  R. 
5  Oh.  Ap".  233,  241.  "The  questions  of  in- 
terest clearly  depends  upon  the  amount  which 
the  person  "who  has  improperly  applied  the 
money  may  be  fairly  presumed  to  have 
made."  Sir  G.  5L  Giffard  L.  .J.  in  Burdick 
r.  Garrick.  L.  R.  5  Ch.  Ap.  243;  see  per  Lord 
Cranworth  in  Attornev-General  r.  Alford,  4 
De  G.,  M.  &  G.  843,  "for  a  statement  of  the 
principles  on  which  compound  interest  is  al- 
lowed, ."^ee  HoUister  v.  Barkley,  11  N.  H. 
501,  511.  512;  Gibson  v.  Creh"ore,  5  Pick. 
160.  161;  Reed  v.  Reed,  10  Pick.  400,  401; 
Marr  v.  Southwick,  2  Porter,  351:  Mvers  v. 
Mvers,  2  M'Cord  Ch.  214,  266;  mitL  1251, 
12'52,  and  note;  Nelson  v.  Booth,  3  De  G.  & 
J.  119,  122.     On  a  bill  in  Equity  to  redeem 


land,  mortgaged  to  secure  a  sum  with  ita 
semi-annual  interest,  the  interest  computed 
for  the  first  half  year,  together  with  the  prin- 
cipal, will  constitute  a  new  principal,  upon 
which  in  the  same  mode,  the  interest  is  to  be 
computed  and  compounded  for  each  succeed- 
ing half  year;  the  Master  having  found  that 
the  debtor  agreed  to  it.  Farwell  v.  Sturdi- 
vant,  37  Maine.  308;  but  see  Kittredge  v. 
McLaughlin,  38  Maine,  513;  Stone  v.  Locke, 
46  Maine,  445.  Compound  interest  is  not 
illegal,  and  may  be  recovered  on  an  ex- 
press promise,  or  one  implied  by  law  as  part 
of  the  contract.  Bainbridge  v.  Wilcocks,  1 
Bald.  538;  Ringgold  v.  Ringgold,  1  Harr.  & 
G.  11;  Breckenridge  v.  Brooks,  2  A.  K. 
Marsh.  335  339 ;  Armstrong  v.  Campbell,  3 
Yerger.  201;  [Woods  v.  Rankin,  2  Heisk. 
46  ;J  Kennou  f.  Dickius,  Cam.  &'  Nor.  357. 
An  (ifjreement  to  pay  interest  on  interest, 
which  has  already  become  due,  is  not  usur- 
ious. Mowry  v.  "Bishop,  5  Paige,  98 ;  Camp 
V.  Bates,  11  Conn.  487,  and  otlier  cases  cited 
in  note  (b),  to  Champion,  expirte.  3  Bro.  C. 
C.  440;  Farwell  r.  Sturdivant.  37  Maine,  308, 
312.  The  taking  of  compound  interest  is  not 
usury.  Otis  r.  Lindsay,  1  Fairf.  315.  If 
compound  interest  is  voluntarily  paid  by  the 
debtor,  it  cannot  be  recovered  back.  !Mowry 
V.  Bishop,  5  Paige,  98;  Camp  v.  Bates,  11 
Conn.  487;  Barker  i'.  Gregory,  7  B.  Mon. 
439.  A  note  made  payable  with  interest  an- 
nually does  not  entitle  the  holder  to  com- 
pnund  interest.  Doe  v.  Warren,  7  Greenl. 
48;  Kittredge  r.  ^McLaughlin,  38  Maine,  513; 
Hastings  »  'Wiswall,  8  .Mass.  455.  Original 
contracts  for  annual  compound  interest  have 
been  held  oppressive  and  invalid.  Rodes  v. 
Blvthe,  2  B.  Mon.  336;  see  Connecticut  v. 
Jackson,  1  John.  Ch.  13;  Van  Benschooten 
V.  Lawson.  6  John.  Ch.  313;  Childers  v. 
Deane,  4  Rand.  408;  Mowry  v.  Bishop,  5 
Paige,  98.  In  Breckenridge  v.  Brooks,  2  A. 
K.  Marsh.  335,  339,  it  was  held  that  com- 
pound interest  was  not  forbidden  by  the 
Statute  of  Usurj',  but  it  is  to  be  regarded  as 
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principal,  at  the  time  of  the  rest,  and  to  compute  interest  upon  the  ag- 
gregate sum.^ 

It  may  here  be  remarked,  that  in  the  recent  case  of  Bower  v.  Marrh^ 
where  one  of  two  obligors  in  a  joint  and  several  bond  had  become  bank- 
rupt, and  the  obligee  had,  by  several  dividends  in  the  bankruptcy,  been 
paid  the  principal  and  interest  due  at  the  date  of  the  commission, 
Lord  Cottenham  held,  that  the  obligee  was  still  entitled  to  claim,  in 
respect  of  the  same  bond,  in  an  administration  suit  against  the  estate 
of  the  co-obligor ;  and  that  the  amount  due  to  the  obligee  in  respect  of 
such  claim  was  to  be  computed  by  treating  the  dividends  as  ordinary 
payments  on  account ;  that  is,  \)\  applying  each  dividend  in  the  first 
place  to  the  payment  of  the  interest  due  at  the  date  of  such  dividend, 
and  the  surplus,  if  any,  in  reduction  of  the  principal.^ 

Additional  Accounts  and  Inquiries. 
Under  the  present  practice  in  the  Judges'  Chambers,  where,  in  the 
prosecution  of  the  decree  or  order,  it  appears  to  the  Judge  that  it  would 
be  expedient  that  further  accounts  should  be  taken,  or  further  inquiries 
made,  he  may  order  the  same  to  be  taken  or  made  accordingly- ;  or,  if 
desired  by  any  party,  may  direct  the  same  to  be  considered  in  open 
Court.*  The  further  accounts  or  inquiries  must  be  such  accounts  or  in- 
quiries only  as  are  auxiUarj'  to  the  final  working  out  of  the  decree  which 
has  been  pronounced  by  the  Court ;  not  such  as  are  at  variance  with  its 
principle.  Thus,  a  direction,  charging  the  defendant  with  the  money's 
he  might  have  received  but  for  his  wilful  default,  cannot  be  added 
to  the  decree  in  an  ordinary  administration  suit ; '^  nor,  in  *  tak-  *1261 
ing  the  accounts  under  the  order,  can  the  executor  be  charged 
upon  an  admission  of  assets  ;  ^  nor  can  a  direction  for  making  annual 
'rests  be  added  to  the  ordinary  decree  against  a  mortgagee  in  possession,'^ 
nor,  in  a  specific  performance  suit,  will  the  Court  direct  a  further  inquiry 
as  to  objections  to  the  title  which  have  been  abandoned.^ 

iniquitous,  and  is  not  to  be  decreed  in  Chan-  foot  v.  Price,  4  Hen.  &  M.  431;  Williams  ». 

eery,   thougii  af:jreed  to  by  the   parties.     A  Hoiightalini;-,  .3  Cowen,  87,   note  («);  Pierce 

special  case  must  always  be  made  out  for  the  v.  Fauiice,  53  Maine,  352,   353;    Leonard  v. 

allowance  of  com[)ound  intei-est.     Armstrong  "Wildes,  30  Maine,  205.     By  the  law  of  what 

V.   Campbell,  3  \erger,   201;  (,'onnecticut  v.  place  the  rate  of  interest  is  determined,  see 

Jackson,  1  John.  Ch.   13;  Darrel  v.  Eden,  3  P.ailey  on   Bills  (2d  Am.  ed.),  79,   82,  378; 

Desaus.  241;  Mowry  i?.  Bishop,  5  Paige,  98;  Bailey  u.  Leal,  1  Harring.  232;    Hosiord  v. 

Ringgold   v.    Ringgold,    1    Harr.   &   G.    11;  Nichols,  1  Paige,  225 ;  Story  Confl.  Laws  (2d 

Mvers  v.  Mvers,  2  M'Cord  Ch.  214,  260;  Van  cd.),  241-243.  and  notes. 
Benschooteii  v.  Lawson,  6   John.  Ch.  313;  2  ^  o,.(i.  XXXV.  19. 

Storv's  Eq.  Jur.  §  1277.  5  Partington  v.   Reynolds,  4  Drew.  25-3, 

1  Raphaels.  Boeinn,  11  Ves.  97,  103;  Far-  266;  4  Jur.  N.  S.  200, 'V.  C.  S.;  xMirehouse 
well  r.  Sturdivant,  37  xMaino.  308;  .see  also  v.  Herbert,  5  W.  R.  58-3,  V.  C.  S.;  Mniter  v. 
Heichington  v.   Grant,  5  M.  &  C  258.  Hudson,  2  .Jur.  N.  S.  34,  V.  C.  S. ;  Blakcley 

2  Cr.  &  Ph.  351.  V.  Blakcley,  1  Jur.  N.   S.  368,  V.  C.  K.;  Re 
8  .As  to  the  rule    for  computing  interest      Fryer,    Martindale  v.   Picquot,   3    K.   &  J. 

when  partial  payments  haye  been  made,  see  317. 

Connecti<iit  v.  ./ack.son,  1  John.  Ch.   17,  18;  1  7?  e  Wiltshire,  6  Jur.  N.  S.190;  8  W.  R. 

Dean  V.  Williams,  17  Mass.  417;  Scanlan  v.  133,  V.  C.  S. 

Houston,  5  Yerger,  310;  [Jones  v.   Ward,  10  2  Nelson  v.  Booth,  3  De  G.  &  J.  119;  5 

Ycrg.  310;]   Harvey  v.  Crawford,  2   Blackf.  Jur.  N.  S.  28;  Foster  v.   Foster,  L.  R.  3  Ch. 

43;     I'.lack   v.    Blaltely,  2    .M'Coid   Ch.    10;  Ap.  3.30;  «7i<(',  1251. 

Wright  V.  Wright,  2  M'Cord  Ch.  204;  Light-  3  Curling  i;.  Austin,  2  Dr.  &  S.  129. 
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The  api)lication  for  tlie  order  for  the  further  accounts  and  inquiries  is 
made  by  suiumous  which  must  be  served  on  all  parties  ;  *  including  per- 
sons who  have  obtained  orders  to  attend  the  proceedings  ;  but  the  ap- 
plication need  not,  in  general,  be  supported  by  evidence  ;  a  reasonable 
suggestion  on  the  part  of  the  applicant,  the  onus  of  rebutting  which  is 
thrown  on  the  other  side,  being  sufficient.^ 

Settlement  of  Deeds,  SfC. 

When  a  conveyance,  or  other  deed,  is  ordered  to  be  executed,  it 
usually  forms  part  of  the  order  directing  it,  that  it  shall  be  settled  by 
the  Master,  in  case  the  parties  differ  about  the  same.^ 

Where  a  Master  is  directed  to  settle  a  conveyance,  in  case  the  parties 
differ  about  the  same,  then  the  party  entitled  to  prepare  the  conveyance 
shall  bring  the  draft  of  the  conveyance  into  the  Master's  office,  and  give 
notice  of  his  having  so  done  to  the  other  party.  This  notice  may  be 
given  by  serving  the  usual  warrant  ' '  on  leaving  ;  "  after  which  the  other 
party  is  at  liberty,  within  eight  days,  to  inspect  the  same  without  fee, 
and  to  take  a  copy  thereof,  if  he  thinks  proper.^  The  Master  may,  on 
application,  grant  further  time,  if  necessary. 

If  the  party  does  not  obtain  an  extension  of  time,  he  must  at  or  be- 
fore the  expiration  of  the  eight  days  (or  having  obtained  such  extension, 
at  or  before  the  expiration  of  such  further  time  as  the  Master  in  his  dis- 
cretion shall  allow) ,  either  adopt  the  conveyance  or  signify  his  dissent 
therefrom,  which  he  must  do  by  delivering  a  statement,  in  writing,  of 
the  alterations  which  he  proposes  to  make  in  the  draft  of  the  convey- 
ance, serving,  at  the  same  time,  a  warrant  "  on  leaving." 

If  the  party  does  not  signify  his  dissent,  or  deliver  a  statement, 
in  writing,  of  his  proposed  alterations,  within  the  eight  days,  or. 
*1262  *  such  further  time  as  the  Master  may  have  appointed  for  that 
purpose,  the  Master,  at  the  expiration  of  the  eight  days,  or  the  fur- 
ther time  which  he  has  appointed,  may  proceed  to  settle  the  conveyance 
according  to  the  practice  of  the  Court,  which  he  must  also  do  where  a 
statement  of  proposed  alterations  has  been  delivered,  and  the  party 
bringing  in  the  draft  refuses  to  accede  to  them. 

In  case  the  Master  shall  adopt  the  proposed  alterations  in  the  draft 
of  conveyance,  then  the  costs  of  the  proceeding  in  respect  of  the  con- 
veyance shall  be  borne  by  the  other  party. ^ 

The  rule  as  to  settling  conveyances,  under  the  decree  of  this  Court, 
is  thus  stated  by  Lord  Hardwicke :  "Where  conveyances  are  to  be 
made  by  a  decree  of  this  Court,  the  settling  them,  to  be  sure,  is  to  be 
by  the  like  kind  of  rule,  as  men  of  judgment  among  the  conveyancers 

4  Setnn   46.  not  be  done,  if  an  infant  is  a  necessary  party 

5  Mutter  v.  Hudson,  2  Jur.  N.  S.  34,  V.  to  the  deed.  Calvert  u.  Godfrey.  2  Beav.  2(i7; 
Q    g  Richardson  v.  War  I,  11  Beav.  378;  Sugd.  V. 

'  6  The  deed  is   sometimes  directed  to  be      &  P.  106;  Dart,  768;  but  see  Seton,  1197. 
settled  by  the  Master,  only  incase  the  parties  T  76th  of  the  Orders  of  1828. 

dmer  about     he  sauie:    tliis,  however,  should  1  76th  of  the  Orders  of  1828. 
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would  direct."  ^  This  being  the  rule,  the  Court  sanctions  the  practice 
generally  resorted  to  by  the  Masters,  before  settling  a  conveyance,  of 
directing  the  draft  to  be  laid  before  a  conveyancer  to  advise  upon  it,^  in 
which  case  the  same  course  of  proceeding  must  be  adopted  as  when  he 
directs  an  abstract  to  be  laid  before  a  convej-ancer.* 

When  the  Master  has  settled  the  draft  of  the  conveyance,  an  engi-oss- 
ment  of  it  will  be  made  in  the  Master's  office,  and  the  Master  will  sig- 
nify his  allowance  of  it  by  signing  his  name  in  the  first  and  last  skins, 
and  also  his  allocation  in  the  last  skin,  in  the  following  form,  in  the 
margin  of  the  engrossment:  "■  A.  v.  B.  I  approve  of  and  allow  this 
indenture,  being  the  same  mentioned  in  my  report,  dated  the  —  day  of 
— ."  He  then  signs  a  report  or  certificate  of  his  having  approved  and 
allowed  the  engrossment,  which  must  be  filed  in  the  usual  manner.^ 
But  no  warrants  on  preparing,  or  to  sign  certificate,  are  taken  out,  nor 
is  any  order  necessar}-  to  confirm  it.® 

The  conve3'ance,  having  been  approved  of  by  the  Master,  must  be 
executed  by  the  parties ;  and,  if  any  thing  is  required  to  be  done  by  the 
Court,  or  by  the  Accountant-General,  on  the  execution  of  the  convey- 
ance, an  affidavit  of  such  execution  must  be  made,  and  on  such  affidavit 
the  Master  will  issue  his  certificate,  which  is  filed  in  the  usual  man- 
ner.'' 

Exceptions  lie  to  the  Master's  certificate  of  having  settled  a  convey- 
ance,^ and  in  Lloyd  v.  Griffith^^  the  Court  directed  the  Master  forthwith 
to  make  his  certificate  or  report  of  his  approbation  of  the  draft  of  a 
conveyance,  which  he  was  to  settle,  in  order  that  the  party  might  except 
thereto. 

*  Appointment  of  New  Trustees.  *126c5 

When  it  is  referred  to  the  Master  to  appoint  new  trustees,  in  the 
room  of  trustees  who  are  dead  or  decline  to  act,  &c.,  the  course  to  be 
pursued  is,  for  the  party  obtaining  the  reference,  to  leave,  in  the  Mas- 
ter's office,  a  state  of  facts  and  proposal,  stating  the  nature  of  the  prop- 
erty, the  interest  of  the  parties,  &c.,  and  naming  the  parties  proposed 
to  be  new  trustees.  In  support  of  this  state  of  facts,  evidence  should 
be  adduced  showing  the  eligibility  of  the  proposed  new  trustees,  and 
their  consent  in  writing  to  act  if  appointed.^  Warrants  on  leaving,  and 
to  proceed,  &c.,  having  been  served,  if  the  proposal  is  satisfactorj',  the 
Master  prepares  and  signs  his  report  appointing  the  new  trustees. 
This  report  is  filed,  and  may  be  excepted  to  in  the  same  manner  as 
other  reports,  of  a  similar  nature,  but,  upon  hearing  the  exceptions, 

2  Lloyd  V.  Griffith,  3  Atk.  264.  8  Wakoman  v.  Duchess  of  Rutland,  3  Vcs. 

«  Turn.  &  V.  421;  see  3  Atk.  266.  504;  Llovd  v.  Griffitli,  3  Atk.  2G4. 

<  Ante,  p.  1216.  'J  1    Dick.    103:    and    Hii^ryins  v.  York, 

6  1  Turn.  &  V.  422.  Buildings'  Company,  cited  ibid. 

8  Ibid.  1  2  Smith,  374,  3d  ed. 


1  2  Smith,  195. 
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the  Court  will  not  enter  into  the  comparative  merits  of  the  several  per- 
sons who  have  been  proposed  by  the  different  parties.^  It  frequently 
happens  that  the  order  directing  the  appointment  of  new  trustees  directs 
a  conveyance  of  the  trust  estates  to  such  new  trustees,  to  be  executed, 
and  orders  the  ]\Iaster  to  settle  such  conveyance.  When  this  is  the 
case,  after  the  Master  has  made  his  report  of  the  appointment  of  the 
new  trustees,  the  proper  conveyances  for  vesting  the  estate  in  such  new 
trustees  are  prepared,  and  brought  into  the  Master's  office,  and  pro- 
ceeded upon,  in  the  same  manner  as  other  deeds. ^ 

It  may  be  mentioned,  with  reference  to  this  subject,  that  in  the  con- 
veyance to  new  trustees,  the  Court  will  not  insert  a  clause  to  enable  the 
new  trustees  to  appoint  others  in  their  stead,  unless  there  is  provision 
to  that  effect  in  the  original  instrument  by  which  the  trust  is  created  ;  * 
and  that  when  the  original  deed  does  contain  such  a  clause,  the  Court 
will  not,  on  the  appUcation  of  the  trustees  themselves,  appoint  new 
trustees,  without  a  reference  to  the  Master ;  *  the  rule  of  the  Court 
being,  that  when  persons  are  authorized  to  choose,  if  they  will  not 
exercise  the  power  without  coming  to  the  Court,  there  must  be  a 
reference.^ 

♦1264  '         *  Sales  of  Property. 

Formerly,  a  sale  of  real  estate  was  not  directed  until  the  original 
hearing  of  the  cause,  or  the  hearing  on  further  directions.^  Now,  how- 
ever, if,  after  a  suit  has  been  instituted  in  relation  to  any  real  estate, 
it  appears  to  the  Court  that  it  will  be  necessary  or  expedient  that  such 
real  estate,  or  any  part  thereof,  should  be  sold  for  the  purposes  of  the 
suit,  the  Court  may  direct  the  same  to  be  sold  at  any  time  after  the 
institution  thereof ;  and  such  sale  will  be  as  valid  to  all  intents  and 
purposes  as  if  directed  to  be  made  by  a  decree  or  decretal  order  on  the 
hearing  of  such  cause  ;  and  any  party  to  the  suit  in  possession  of  such 
estate,  or  in  receipt  of  the  rents  and  profits  thereof,  may  be  compelled  to 
deliver  up  such  possession  or  receipt  to  the  purchaser,  or  such  other 
person  as  the  Court  shall  direct.^ 

2  Attorney-General  v.  Dyson,  2  S.  &  S.  predecessor  in  the  prosecution  of  a  suit  com- 
528.  menced  by  the  latter,  and  will   not   be   re- 

3  Ante,  pp.  1261,  1262;  Cooper  v.  Mac-  quired  to  tile  a  supplemental  bill.  Murray  v. 
donald,  14  W.  R.  755,  M.  K.  Delon,  102  Mass.  11.] 

4  Bavlev  V.  Mansell,  4  Mad.  226;  Bowles  °  v.  Hobarts,  1  J.  &  W.  251. 

V  ■Weeks,"  14  Sim.  591;  Oglander  v.  Og-  6  Ihifl.;  see  Webb  v.  Lord  Shaftsburv,  7 
lander.    2   De   G.    &  S.    381  ;  12   Jur.   786;       Ves.  480. 

Holder  v.   Durbin,  11    Beav.    594;   and   see  i  Bailie   v.   Jackson,   10   Sim.    167,    173; 

Seton,  -348,   361 ;  Lewin,  549,  but  see  White  Seton,  236.     [The  power  to  order  a  sale  of 

V  White,  5  Beav.  221.  By  23  &  24  Vic.  c.  property  before  tinal  decree,  even  when  con- 
1-ib,  §§  27,  32,  a  trustee  appointed  by  the  ferred  by  statute,  is  one  of  an  extraordinary 
<V)urt  of  Chancery,  unless  express!}'  prohib-  character,  and  should  never  be  exercised  ex- 
ited by  the  instrument  creatint:^  the  trust,  has  cept  in  a  plain  case,  and  where  it  is  made 
the  same  powers,  authorities,  and  discretions,  clearly  to  appear  that  a  sale  on  final  hearing 
and  is  in  all  respects  to  act,  as  if  he  had  been  is  inevitable.  Cornell  v.  McCam,  37  Md.  89. 
originalh'  nominated  a  trustee  by  the  instru-  But  see  Gleaves  v.  Ferguson,  1  Tenu.  Leg. 
ment  creatinf^.      [A  new  trustee  will,  upon  Rep.  25.] 

petition,  be  allowed  to  take  tlie  place  of  his  ^  15  &  16  Vic.  c.  86,  §  55. 
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This  provision  does  not  give  tlie  Court  jurisdiction  to  sell  real  estate, 
in  cases  where  no  such  jurisdiction  previously  existed :  it  only  applies 
to  those  cases  where  a  sale  would  formerh'  have  been  directed  at  the 
hearing ; '  or  in  which,  for  the  protection  of  property,  or  other  like 
cause,  it  is  necessar\'  to  come  to  the  Court  for  a  sale  ;  and  does  not 
enable  a  part}',  in  a  contested  suit,  and  upon  an  interlocutor^'  applica- 
tion before  the  hearing,  to  obtain  a  decision  upon  the  main  questions  at 
issue  in  it.* 

Where  the  estate  is  subject  to  an}'  incumbrance,  it  cannot  be  sold 
free  therefrom,  except  the  incumbrancer  is  bound  by  the  decree ;  ^  or 
consents  to  the  sale.  Unless,  therefore,  it  is  known  that  the  estate  is 
free  from  incumbrances,  or  it  is  to  be  sold  under  the  provisions  of  the 

15  &  16  Vic.  c.  86,  §  48,°  the  decree  or  order  for  sale  usually  directs  a 
preliminary  inquiry  to  be  made,  whether  there  are  any  and  what  incum- 
brances affecting  the  estate  ;  "^  and  directs  it  to  be  sold,  free  from  the 
incumbrances  of  such  of  the  incumbrancers  as  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  do  not  consent.  It  also 
directs  an  account  to  be  taken  of  what  is  due  to  those  incumbrancers 
who  consent ;  and  theu-  priorities  to  be  ascertained  ;  and  provides  that 
the  proceeds  of  sale  shall  be  applied,  in  the  first  place,  in  pay- 
ment of  what  shall  *  appear  to  be  due  to  them,  according  to  *1265 
their  priorities  ;    and  be,  in  the  mean  time,  paid  into  the  bank, 

to  a  separate  account  in  the  cause. ^ 

An  incumbrancer  w4io  consents  to  the  estate  being  sold  free  from  his 
incumbrance,  does  not  thereby  deprive  himself  of  the  ordinary  rights  of 
a  mortgagee  as  to  costs  ;  but  is  entitled  to  be  paid  his  principal,  inter- 
est, and  costs  out  of  the  purchase-money,  in  priority  to  the  costs  of  the 
suit.^  If  he  is  paid  within  six  months  from  the  date  of  his  consent,  he 
is  entitled  to  six  months'  interest :  and  if  paid  afterwards,  to  interest 
up  to  the  day  of  payment.* 

An  incumbrancer  who  concurs  in  a  sale,  may  be  ordered  to  produce 
and  deposit  in  Court  the  title  deeds  necessary  for  the  sale  ;  but  such 
deeds  will  not  be  delivered  out  to  the  purchaser,  without  notice  to  the 
incumbrancer.*  The  consent  of  an  incumbrancer  to  the  sale  is  usually 
given  during  the  proceedings  in  Chambers  ;  and  should  be  in  writing.*^ 

In  any  suit  for  the  foreclosure  of  the  equity  of  redemption  in   any 

8  Mandenor.  Mandeno,  Kav  Ap.  2;  Swan  G.,  M.  &G.  30;  AVickenden  v.  Ravson,  6  DvS 

0.  Webb,   1  W.  R.  90,  V.  C."T.;  Martin  v.  G.,  M.  &  G.  210. 
Hadlow,  ilj.  101,  V.  C.  S. ;  Prince  v.  Cooper,  2  Hepworth  v.  Heslop,  3  Hare,  485 ;  Ward 

16  Beav.  546.  v.  Mackinlay,  10  .lur.  N.  S.  1063;  13  \V.  K. 
■*  Prince  v.  Cooper,  ubi  sup.  65,  L.  .JJ.;  and  see  Dart,  747,  759,  7f)4,  706, 
8  See  15  &  16  Vic.  c.  86,  §  48,  post,  p.  770;  Seton,  1201.     [And  see  Hiidiiit  v.  Nash, 

1265.  1  C.  E.  Green,  550;  Cloud  v.  Hamilton,   3 

6  Ihiil.  Yertj.  81;  Stark  v.  Cheathem,  2  Teiin.  Cli. 

■^  The  Chief  Clerk  need  not  make  a  cer-  300.] 

tificate   as  to   preliminary   inouiries,    before  3  Day  V.   Day,   31    Beav.   270;    and   see 

proceedinf;  with  the  sale:' see  Dykes  r.  Tav-  Dart,  770;  Seton,   1202;  see,  however,  Mafc- 

lor,  16  Sim.  563.                            "                   "  son  v.  Swift,  5  .Jur.  645,  M.  K. 

1   See  Seton,   1185;  and  forms  of  orders,  <  l.ivesey  v.  Harding,  1  lieav.  343,  346. 

ib.  231,  251,  1182;  Langtou  v.  Langton,  7  De  6  For  form  of  consent,  see  Vol.  IH. 
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mortgaged  property,  the  Court  may,  upon  the  request  of  the  mortgagee, 
or  of  any  subsequent  incumbrancer,  or  of  the  mortgagor,  or  anj^  person 
claiming  under  them  respectively,  direct  a  sale  of  such  property,  in- 
stead of  a  foreclosure  of  such  equity  of  redemption,  on  such  terms  as 
the  Court  may  think  fit  to  direct ;  and,  if  the  Court  so  thinks  fit,  with- 
out previously'  determining  the  priorities  of  incumbrancers,  or  giving 
the  usual  or  any  time  to  redeem ;  but  if  such  request  is  made  by  any 
such  subsequent  incumbrancer,  or  by  the  mortgagor,  or  by  any  person 
claiming  under  them  respectively,  the  Court  is  not  to  direct  any  such 
sale  without  the  consent  of  the  mortgagee,  or  the  persons  claiming 
under  him :  unless  the  part}'  making  such  request  deposits  in  Court  a 
reasonable  sum  of  money,  to  be  fixed  by  the  Court,  for  the  purpose  of 
securing  the  performance  of  such  terms  as  the  Court  may  think  fit  to 
impose  on  the  party  making  such  request.® 

The  Court  will  only  direct  a  sale,  where  it  is  satisfied  that  a  sale 
will  be  for  the  benefit   of  the   persons   interested   in   the  property.'' 

Thus,  a  sale  will  be  directed  where  there  is  such  a  complication 
*1266  *  that  the  common  decree  cannot  be  conveniently  worked  out;  ^ 

but  it  will  not  be  directed  where  it  would  be  oppressive :  as 
where  it  would  deprive  the  mortgagor  of  an  old  family  estate.'^  Where 
the  Court  is  satisfied  that  it  is  for  his  benefit,  the  sale  of  the  estate  of 
an  infant  mortgagor  may  be  directed.^  A  sale  may  be  directed,  though 
the  mortgagor,*  or  some  of  the  incumbrancers,  do  not  consent ;  ®  but 
was  refused  where  the  plaintifl",  who  was  a  judgment  creditor,  insisted 
on  a  foreclosure.®  Where  the  mortgaged  property  consisted  of  lease- 
holds, a  sale  was  ordered  at  the  instance  of  the  first  mortgagee ;  the 
property  being  unproductive.'' 

A  sale  will  not  be  directed  upon  an  interlocutory  application ;  * 
nor,  except  by  consent,  after  a  decree  has  been  made  for  foreclosure.^ 
The  usual  course  is,  for  the  decree  at  the  hearing  to  direct  a  sale,  in  the 
event  of  default  being  made  in  payment  of  what  is  found  due  b}^  the 
Chief  Clerk's  certificate,  within  a  limited  time  (usually  six  months)  ,^° 

6  15  &  16  Vic.  c.  86,  §  48.  For  forms  of  see  Wickenden  v.  Rayson,  6  De  G.,  M.  &  G. 
orders  under  this  section,  see  Seton,  36.5,  366  ;       210. 

and  see  Hutton  v.  Sealv,  4  Jur.  N.  S.  450;  ^  Messer  i).  Bovle,  21  Beav.  559;  and  see 

6  W.  R.  350,  V.  C.  S.,  where  the  bill  prayed  Jones  v.  Bailey,  17  Beav.  582. 

for  a  sale  and  not  for  a  foreclosure,  although  ^  Phillips   v.  Gutteridge,  4  De   G.  &   J. 

there  was  the   usual  power  of    sale    in   the  531 ;  Foster  v.  Harvev  (2),  11  W.  R.  899,  V. 

deed.  C.  W. ;  affd.,  12  W.  R.  92,  L.  JJ. 

7  Hurst  V.  Hurst,  16  Beav.  372,  374,  375;  «  Warn  v.  Lewis,  1  Drew.  487. 

Cator  V.  Reeves,  9  Hare  Ap.  53,  n. ;  Paine  v.  ^  Girdlestone  v.  Lavender,  9  Hare  Ap.  53, 

Edwards,  10  W.  R.  709,  V.  C  S.;  and  see  Campbell  v.  Moxhav,  18  Jur.  641,  V.  C.  S. ; 

Robert  v.  Price,  1  W.  R.  303.  see,  however  Laslett  v.  Cliffe,   2  Sra.  &  G. 

1  Hiorns  r.  Holtom,  16  Jur.  1077,  M.  R. ;  278. 

Wickham  v.  Nicholson.  19  Beav.  38.  !»  Boydell   v.  Manby,   9   Hare   Ap.   53  ; 

2  YiuTstv.  Hurst,  tibi  sup.  Staines  v.  Rudlin,  ih.   n. ;  16  Jur.  965;  Bel- 

8  Hears  ii.  Best,  10  Hare  Ap.  51;  Siffken  lamy  v.  Cockle,  18  Jur.  465,  466,  V.  C.  W.; 
r.  Davies,  Kav  Ap.  21;  Wighain  v.  Measor,  Lovd  v.  Whittev,  17  Jur.  754,  V.  C.  W. 
5  W.  R.  394,  V.  C.  W.  Smith  v.  Robinson,  1  Sm.  &  G.  140 ;  Whit- 

4  Newman  V.  Selfe,  33  Beav.  522 ;  10  Jur.  field  v.  Roberts,  5  Jur.  N.  S.  113;  S.  C. 
N.  S.  251.  nam.  Whitbread  v.  Roberts,  7  W.  E.  216, 

6  Wickham  v.  Nicholson,  ubi  sup.  38 ;  and      M.  R. 
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after  the  date  of  such  certificate  ; "  but  bj'  consent,  or  where  it  is  for 
the  benefit  of  all  parties,  the  sale  will  be  directed  to  take  place  within 
a  shorter  period  ;  ^-  or  even  immediately.^^  If  the  sale  is  directed  at 
the  request  of  a  subsequent  mortgagee,  or  of  the  mortgagor,  the  Court 
cannot,  except  by  consent,  dispense  with  a  deposit :  which  must  be 
enough  to  cover  the  possible  expense  of  a  sale.-*^  Where  the  sale  is  at 
the  request  of  a  subsequent  incumbrancer,  or  of  the  mortgagor,  a  re- 
served bidding  will  be  fixed  of  sufficient  amount  to  cover  what  is  due  to 
the  first  mortgagee. ^^  "Where  a  sale  was  directed,  in  a  suit  in  which  a 
subsequent  incumbrancer  was  plaintiflf,  the  conduct  of  the  sale  was 
given  to  the  first  mortgagee.^® 

Sales  may  be  made  by  the  Court  with  an  indefeasible  title, 
upon  *  the   application,  by  petition   or   otherwise,    as   general  *1267 
orders  may  direct,  of  any  of  the  persons  empowered  to  apply 
for  registration  of  titles.-^ 

Where  an  estate,  or  other  propert}',  is  dkected  to  be  sold  to  the  best 
bidder,  with  the  approbation  of  the  Master,  it  must  be  sold  b}^  public 
auction,  unless  the  Court  specially'  directs  that  a  different  method  of 
disposing  of  the  property  shall  be  adopted,  which  it  will  sometimes  do, 
under  circumstances  which  will  be  hereafter  pointed  out.^ 

The  conduct  of  the  sale  is  usually  given  to  the  plaintiff,  or  other  party 
having  the  carriage  of  the  general  proceedings  ;  ^  although,  if  the  sale 
were  out  of  Court,  he  would  not  be  the  party  to  sell.*  Where,  how- 
ever, he  has  leave  to  bid  at  the  sale,^  or  it  would  clearly  be  more  bene- 
ficial for  the  persons  interested  in  the  estate,  the  conduct  may  be  given 
to  any  other  party ;  ^  and  we  have  seen  that,  where  a  sale  instead  of  a 
foreclosure  is  directed,  the  conduct  may  be  given  to  the  first  mortgagee."^ 

Where  all  parties  to  the  suit  have  libertj^  to  bid,  a  solicitor  not  con- 
cerned for  any  of  them,  to  be  mutually  agreed  upon,  or,  if  they  cannot 
agree,  to  be  nominated  by  the  Judge,  wiU  be  appointed  to  conduct  the 


11  See,  for  form  of  decree,  Seton,  365,  C.  K. ;  Bradish  v.  Ellames,  10  Jur.  N.  S. 
No.  4.  1231,   V.  C.  K.;    S.  C.  nom.   Re   Ellames, 

12  Staines  v.  Rudlin,  9  Hare  Ap.  53,  n.;  13  W.  R.  170.  No  general  orders  have  yet 
16  .Jur.  965;  Ne\vTnan  v.  Selfe,  33  Beav.  522;  been  made  by  the  Court  under  this  Act.  As 
10  .Jur.  N.  S.  251.  to  sales  under  this  Act,  see  post.  Chap.  XLV., 

13  Cator  V  Reeves,  9  Hare  Ap.  53  n.;  16  Stutuionj  Jurisdiction  {Transfer  of  Land 
Jur.  1004;  Mears  v.  Best,  10  Hare  An.  51;  Act). 

Anning  v.  Lavers,   1  W.  R.  19,  V.  C.  S.;  ^  The  personal  effects  of  a  person  deceased 

Siffken  v.  Davies,  Kay  Ap.  21;  Wigham  v.  are  generally  ordered  to  be  sold  by  the  legal 

Measor,   5  W.  R.  394,  V.  C.   W. :  Marriott  representatives,  under  the   direction  of  the 

V.   Kirkham,  3  Giff.  530;  8  .Jnr.  N.  S.  379;  Master.     See  Cobdcn  v.  Mavnard,  1  N.  R. 

I'hiliips  V.  Gutteridge,  4  De  G.   &  .J.  531;  354.  V.  C.  W. ;  Re  Hirst,  13  W.  R.  225,  V. 

Foster  V.  Harvey  (2),   11  W.  R.  899,  V.  G.  C.  K. 
W.:  12  W.  R.  92,  L.  ,I.J.  3  Knott  v.  Cottee,  27  Beav.  33 ;  Cobden  v. 

14  Bellamy  v.  Cockle,  18  .Tur.  465,  V.  C.  Mavnard,  1  N.  R.  354,  V.  C.  W. 
W.;  Whitfield  v.  Roberts,  5  .Jur.  N.  S.  113;  *  Dale  v.  Hamilton,  10  Hare  Ap.  7. 

S.  C.  nom.  Whitbread  v.   Roberts,   7  W.  R.  6  Domville  v.  Berrington,  2  Y.  &  C.  Ex. 

216,  M.  R.     In  these  cases,  the  deposit  re-  723;  and  see  Sidney  v.  Ranger,  12  Sim.  118, 

quired  was  200/.  120. 

1''  Whitfifld  V.  Roberts,  uhi  sup.  6  Dixon  v.  Pvner,  7  Hare,  331 ;  14  .Tur. 

l«  Hewitt  V.  Nanson,  7  W.  R.  5,  V.  C.  K.  217;  Hewitt  v.  N'anson,  7  W.  R.  5,  V.  C.  K. ; 

1  25   &   26   Vic.   c.    53,    §   41  ;    and   see  Knott  v.  Cottee,  27  Beav.  33. 
Bradish  v.  Ellames,  10  Jur.  N.  S.  251,  V.  7  Hewitt  v.  Nanson,  7  W.  R.  5,  V.  C.  K. 
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sale,  or  a  portion  of  the  business  thereof;  and  he  is  usually  designated 
in  the  proceedings  as  "  the  person  appointed  to  conduct  the  sale  in  this 
suit."  8 

The  solicitor  of  the  party  having  the  conduct  of  the  sale  is,  in  all 
questions  which  may  arise  between  the  purchaser  and  the  vendor,  con- 
sidered as  the  agent  of  all  the  parties  to  the  suit.^ 

In  strictness,  all  sales  ought  to  take  place  in  the  public  room  at  the 
Master's  office  in  London,  and  should  be  effected  by  the  Master's 
clerk ;  ^°  and  formerly  it  was  considered  for  the  benefit  of  the  parties 
interested  that  the  estate  should  be  sold  in  the  country,  or  if  by  any 
*  1268  other  person  than  the  Master's  clerk,  it  was  necessary  to  *have 
a  special  order  of  the  Court,  to  warrant  such  a  deviation  from 
the  ordinary  practice ;  ^  but  the  necessity  for  such  an  ord«r  has  been 
taken  away  by  the  75th  of  the  Orders  of  1828,  which  directs,  "That 
where  estates  or  other  property  are  directed  to  be  sold  before  the  Master, 
the  Master  shall  be  at  liberty,  if  he  shall  think  it  for  the  benefit  of  the 
parties  interested,  to  order  the  same  to  be  sold  in  the  country,  at  such 
place,  and  by  such  person,  as  he  shall  think  fit."  ^ 

Under  this  order,  a  party  desirous  that  the  property  should  be  sold  in 
the  country,  or  by  an  auctioneer,  instead  of  the  Master's  clerk,  should 
prepare  and  leave  a  proposal  to  that  effect ;  and  if,  upon  attending  the 
warrant  "  to  proceed,"  the  Master  is  of  opinion  that  the  proposal  should 
be  adopted,  he  makes  a  report  to  that  effect,  which  is  filed  in  the  usual 
manner,  and  does  not  require  confirmation.^ 

It  is  to  be  observed,  that  the  auctioneer,  or  person  appointed  to  sell, 
is  not  allowed  a  percentage  upon  the  purchase-money,  but  it  is  usual 
for  the  vendor's  solicitor  to  make  an  arrangement  with  him,  to  sell  the 
property  for  a  fixed  sum,  the  amount  of  which  it  is  prudent  to  submit  to 
the  Master,  on  attending  the  warrant  upon  the  proposal,  so  that  no 
question  may  arise,  on  the  taxation  of  costs,  as  to  the  propriety  of  the 
pajTnent.*  It  may  be  useful  here  to  remark,  that  a  proposal  to  appoint 
a  London  auctioneer  or  surveyor,  to  sell  an  estate  in  the  country,  would 
be  rejected,  and  that  an  attorney  or  sohcitor  is  disqualified.^ 

If  the  auctioneer,  or  other  person  appointed  to  sell,  is  to  be  author- 
ized to  receive  deposits,  or  any  other  money,  in  respect  of  the  property, 
he  should  give  security,  to  be  approved  by  the  Master,  duly  to  account. 

Where  it  is  desirable  to  have  a  reserved  bidding  appointed  by  the 
Master,  for  the  purpose  of  preventing  an  estate  from  being  sold  at  an 

8  See  Rowland  v.  Evans,  M.  R.,  in  Cham-  decision  was  made  under  the  statute  of  New 

bers    23  April,  1862;  Pilling  v.  Pilling.  M.  York  which  directs  "that  all  sales  of  mort- 

R    in  Chambers,  3  June,  1863.  gaged   premises,  under  a    decree,   shall    be 

'9  Dalby  v.  Pullen,  1  R.  &  M.  296;  Dale  made  bv  a  Master."     Ibid. 

V.  Hamilton,   10  Hare  Ap.   7;  see  Hurt  v.  1  IT.  &V.  401. 

Stull  4  Md.  Ch.  Dec.  391.  ^  A  sale  on  the  land,  under  a  decree  or- 

10  A  sale  of  mortgaged  premises  under  a  dering  it  to  be  made  there,  is  entirely  proper, 

decree  must  be  made  by  the  Master  himself,  Mitchell  v.  Berry,  1  Met.  (Ky.)  602. 

or  under  his  immediate  direction.     Hyer  v.  3  2  Smith,  193,  3d  ed. 

Deaves,  2  John.  Ch.  154.    A  sale  by  a  per-  *  ^^r;,^^*^    4 no 

son  deputed  by  the  Master,  in  his  absence,  is  0  1  T.  &  V.  403. 
irregular,  and"  will  be  set  aside.     Ibid.     This 
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undervalue,  the  proper  course  is  to  apply  to  the  Court,  bj'  motion,  for 
such  a  direction,®  when  an  order  will  be  made  for  the  Master  to  fix  a 
reserved  bidding,  if  he  should  think  fitJ  The  form  of  the  order  is 
usuall}'  the  same  as  that  in  Jervoise  v.  Clarke,^  and  in  acting  upon  it  a 
correct  valuation  of  the  estate  should  be  made  by  a  skilful  survej'or, 
setting  out,  in  schedules,  the  amount  of  the  rental,  and  the  esti- 
mated value  of  the  whole  estate,  and  of  *  each  lot  separately,  *1269 
i  nd  the  sum  at  which  the  same  ought  to  be  sold  together,  and 
also  at  what  stated  sum  each  lot  ought  to  be  sold.  A  state  of  facts, 
comprising,  shortly,  the  valuation  of  the  estate,  and  an  affidavit  of  the 
surveyor,  in  support  of  the  valuation,  must  be  brought  into  the  blaster's 
office,  whereupon  the  usual  warrants  "on  leaAang,"  and  "  to  proceed," 
must  be  served  and  attended.  The  Master  then  draws  a  conclusion 
from  the  evidence  before  him,  and  fixes  a  bidding,  as  directed  by  the 
order,  which  he  commits  to  writing,  and  encloses  under  a  sealed  cover, 
and  delivers  to  the  person  appointed  to  sell  the  estate,  for  the  purposes 
mentioned  in  the  order,  but  he  makes  no  report  or  certificate  of  the 
proceedings.^ 

Where  an  estate  is  directed  to  be  sold  before  a  Master,  the  particulars 
and  conditions  of  the  sale. are  prepared  by  the  solicitor  of  the  plaintiff,^ 
or  other  part}'  ha\'ing  the  conduct  of  the  cause. ^  They  are  intituled  in 
the  cause,*  and  contain  a  general  description  of  the  nature  and  situation 
of  the  propert}-,  in  whose  possession  it  is  or  has  latel}^  been,  and  of  the 
manner  in  which  it  is  proposed  to  lot  the  same.^ 

The  conditions  of  sale,  which  should  be  annexed  to  the  particulars, 
are  generally  similar  to  those  annexed  to  sales  of  estates  by  auction  in 
the  ordinary'  way.®  If  a  reserved  bidding  has  been  appointed  b}'  the 
Master,  it  should  be  mentioned  in  the  conditions. '^ 

After  the  particulars  and  conditions  of  sale  have  been  prepared  and 
allowed  b}^  the  Master,  the  first  advertisement  for  the  sale  must  be  pre- 
pared either  b}'  the  plaintiff"s  solicitor  or  by  the  Master's  clerk,®  and  the 
signature  of  the  Master  must  be  obtained  to  authorize  the  insertion  of 

6  Such  a  direction  ought  not  to  be  inserted  Md.  229;  Merwin  v.  Smith,  1  Green  Ch. 
in  a  decree  for  sale,  but  ought  to  be  the  sub-  182;  Den  v.  Tellers,  2  Halst.   (N.  J.)  154; 

J'ect  of  a  separate  order.     Per  Sir  J.  Leach  Hodgdoii  v.  Farrell,  4  C.  E.  Green,  88. 

il.  K.  in  Brooker  v.  Collier,  3  Russ.  309.  6  See  1  Sugden  V.  &  P.  30. 

7  Shaw  V.  Simpson,  cited  IJ.  &  W.  392.  7  2  Smith,   176,  3d  ed.     The  sale  by  an 

8  Shaw  V.  Simpson,  cited  1  J.  &  W.  389.  officer  will  not  be  set  aside  because  tlie  terms 

1  1  T.  &  V.  404.  of  a  sale  are  unusually  strict  or  severe,  if 

2  Harr.  ed.  Newl.  490.                  .  the  circumstances  of  the  case  call  for  rigid 
8  For  information  as  to  the  form,  &c.,  of  measures,  and  no   design   is   manifested   to 

these  particulars,  see  1  Sugden  V.  &  P.  30  oppress   or  injure  the  defendants.     Coxe  r. 

et  seq.  Halstcd,   1  Green  Ch.  3U.     But  if  the  offi- 

*  See  Ray  v.  Oliver,  6  Paige,  489.  cer's  conduct  is    grossly  improper  and  op- 

6  2  Smith,  173,  3d  ed.     The  Master  must  "^ressive.  upon  a  sale  by  him,  it  seems  he  will 

not,  in  his  description  of  the  property,  add  be  ordered  to  pav  the  costs  of  setting  aside 

any  particulars  wliich  may  unduly  enhance  his  report  of  sale,  and  of  the  subsequent  pro- 

the  value  thereof,  or  mislead  the  purchaser.  ceedings  therein.     Baring  v.  Moore,  5  Paige, 

Veeder  ».  Fonda,   3  Paige,  97,490;  see  Post  48;  Johnson  v.  Garrett,   1  C.  E.  Green,  31; 

V.  Leet,   8  Paige,  337;  Seaman  v.   Hicks,  8  Tiernan  v.  Wilson.  6  John.  Ch.  411. 

Paige,  C.5G.     The  advertisement  should  give  8  This  is  sometimes  done,  for  the  purpo.se 

Buch  a  description  of  the  property  as  to  indi-  of  saving  time,   before    the   particulars   are 

cate  and  identify  it.     Kauffman  v.  Walker,  9  settled. 
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the  advertisement  in  the  Gazette.®  The  advertisement  should 
*1270  also  be  inserted  in  other  newspapers  in  London,  *  and,  if  the  sale 
is  in  the  country,  in  the  provincial  papers  published  near  the 
place  where  the  property  lies. 

There  are  alwaj'S  two  advertisements :  in  the  first,  no  time  is  ap- 
pointed for  the  sale.-'  About  three  weeks  or  a  month  after  the  insertion 
of  the  first  advertisement,  a  warrant  must  be  taken  out  to  fix  a  time  for 
the  sale,  which  must  be  served  on  the  solicitors  of  all  the  parties.  The 
warrant  being  attended,  the  Master,  with  the  approbation  of  all  parties, 
will  fix  the  time  ;  and  the  second  advertisement,  which  is  usuall}-  called 
the  peremptory  advertisement,  stating  the  time,  must  then  be  prepared, 
and  inserted  in  the  Gazette  and  other  newspapers.^ 

By  a  general  order  of  the  Court,  dated  the  24th  of  March,  1814,^  it  is 
ordered,  that  the  solicitor  for  the  partj'  prosecuting  any  decree  or  order 
of  the  Court  for  a  sale,  shall  be  at  libert}^,  in  cases  in  which  the  Master 
shall  think  fit,  to  print  and  disperse  as  many  particulars  as  shall  be 
thought  beneficial,^  under  the  direction  of  the  Master,  in  whose  oflSce 


9  1  Sugd.V.  &  P.  55 ;  2  Harr.  ed.  Newl.  490 ; 
see  ante,  pp.  1203,  1204.  It  is  not  necessary 
that  advertisements  of  the  sale  of  real  estate 
by  a  sheriff  or  Master  in  Chancery  should  be 
signed  by  the  officer  with  his  own  proper 
signature;  whether  the  officer's  name  is 
signed  to  the  advertisement  by  himself,  or 
printed  or  signed  by  another,  is  immaterial. 
In  either  case  it  is  a  virtual  signing  by  the 
officer.     Coxe  v.  Halsted,  1  Green  Ch.  311. 

1  A  reasonable  notice,  in  the  sale  of  lands 
under  a  decree  of  Chancery,  is  all  that  can 
be  required,  and  such  sale  may  be  ordered  in 
the  discretion  of  the  Chancellor  for  rash  or 
on  credit.  Darrington  v.  Borland,  3  Porter, 
12  ;  see  Peun  v.  Tolleson,  20  Ark.  652 ;  Cum- 
mins V.  Little,  1  C.  E.  Green,  48.  Where 
the  sale  is  advertised  for  a  specified  day  be- 
tween the  hours  of  twelve  and  Jive  o'clock  in 
the  ofiernoon,  and  the  property  is  sold  in 
pursuance  of  such  advertisement,  the  sale 
will  not  be  set  aside,  although  there  is  a  pro- 
priety and  convenience  in  specifying  a  par- 
ticular hour  between  twelve  and  five  o'clock 
for  the  sale.  Coxe  v.  Halsted,  1  Green  Ch. 
311. 

2  1  T.  &  V.  404;  1  Sugd.  V.  &  P.  56. 
Where  land  is  sold  without  being  advertised 
for  sale,  for  the  time  or  in  the  manner  pre- 
scribed by  the  order,  the  sale  is  invalid,  and 
will  be  set  aside.  Baily  v.  Bailv,  9  Rich.  Eq. 
(S.  C.)  392;  Vanbussum  v.  Maloney,  2  Met. 
(Ky.)  602;  Glenn  v.  Wotten,  3  Md.'Ch.  Dec. 
514.  In  a  case  where  the  question  was, 
whether  an  officer  had  fairly  exercised  his 
discretion  in  regard  to  setting  up  notices  of  a 
sale  of  property  under  an  execution,  it  was 
held  that  if  he  abused  the  discretion  vested 
m  him  by  law  to  make  such  sale,  to  the  det- 
riment of  subsequent  incumbrances  or  of 
the  defendant  in  the  execution,  a  Court  of 
Equity  will  grant  relief,  although  there  may 
have  been  a  formal  compliance  in  the  conduct 
of  the  sale  with  all  the  requirements  of  the 
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Statute  respecting  such  notices.  Cummins  v. 
Little,  1  C.  E.  Green,  48.  It  is  not  necessary 
that  there  should  be  actual  fraud,  committed 
or  meditated.  The  abuse  of  discretion  in 
the  execution  of  the  trust  is  a  constructive 
fraud  against  which  Equity  will  relieve. 
Ibid.  But  a  mere  error  of  judgment,  or 
mistaken  exercise  of  discretion  by  the  officer, 
in  the  absence  of  fraud  or  unfairness  in  the 
sale,  affords  no  ground  for  the  interference  of 
the  Court.  Vanduyne  v.  Vanduyne,  1  C.  E. 
Green,  93.  The  report  on  the  record  should 
show  that  an  advertisement  was  made,  in  a 
case  where  the  sale  is  ordered  to  be  made 
after  advertising.     Clark  v.  Bell,  4  Dana,  15. 

3  Beames's  Ord.  483 ;  2  V.  &  B.  417. 

■*  In  New  Jevsej',  the  Statute  prescribes 
that  the  notices  of  sale  shall  be  set  up  at 
five  public  places.  Under  this  requirement, 
the  Court,  in  Cummins  v.  Little,  1  C.  E. 
Green,  48,  hold  that  to  be  a  public  and  suita- 
ble place  for  setting  up  advertisements,  con- 
templated by  the  Act,  which  is  likely  to  give 
information  to  those  interested,  and  who 
may  probably  become  bidders  at  the  sale. 
The  sheriff  is  bound  to  conduct  the  sale  so  as 
to  protect  the  rights  and  promote  the  inter- 
ests of  all  parties  concerned,  and  to  this  end 
to  secure,  as  far  as  practicable,  the  most  gen- 
eral diffusion  of  the  notices  of  sale.  The 
true  test  of  the  propriet}'^  of  the  action  of  the 
officer,  in  setting  up  the  notices,  is  this  :  Did 
he  set  them  up  as  a  discreet  man,  desirous  of 
effecting  a  sale  of  his  property  to  the  best 
advantage,  would  have  set  them  up?  Where 
a  sale  by  a  public  officer  is  conducted  in  vio- 
lation of  the  spirit  and  policy  of  the  law,  and 
so  as  in  fact  to  defeat  the  just  claims,  or 
greatly  to  prejudice  the  rights  of  parties  in- 
terested, the  sale  will  be  set  aside,  though  the 
formal  requirements  of  the  Statute  have  been 
complied  with.  The  above  case  contains 
many  valuable  suggestions  in  regard  to  the 
duty  of  officers  in  giving  notices  of  sales. 
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such  sale  shall  be,  pajing  6d.  per  side  for  so  many  printed  copies 
as  there  shall  have  been  actual  *  bidders  at  the  sale,  and  no  more,  *1271 
and  that  such  paj^ments  shall  be  allowed  the  solicitor  upon  the 
taxation  of  his  costs. ^ 

The  sale,  when  it  takes  place  at  the  Public  Office,  in  Southampton 
Buildings,  should  be  attended  In-  the  solicitor  for  the  plaintiff,  and  is 
conducted  in  the  following  manner :  The  Master's  clerk  prepares  a  pa- 
per, on  which  the  biddings  for  the  different  lots  are  to  be  marked.^  This 
generally  consists  of  a  copy  of  the  particulars  of  sale,  with  spaces  be- 
tween each  lot.^  The  lots  are  successively  put  up,  at  a  price  offered 
b^'  any  person  present,  such  person  signing  his  name  to  the  sum  which 
he  offers,  on  the  above  paper.*  Every  subsequent  bidder  must  also  sign 
his  name  to  the  sum  he  offers,^  until  no  person  will  advance  on  the  last 
bidder,  wdio  is  then  declared  the  purchaser,  unless  there  has  been  a 
reserved  bidding  fixed  by  the  Master,  in  which  case,  if  the  last  bidding 
does  not  reach  the  reserved  bidding,  the  Master's  clerk,  or  person  sell- 
ing, is  to  declare  that  the  lot  has  not  been  sold,  but  has  been  brought 
in  b}^  the  persons  interested  in  the  estate.^ 

It  is  to  be  observed,  that,  although  there  can  be  no  doubt  that  a 
residuary  legatee,  or  a  tenant  for  life,  or  the  owner  of  a  reversionary 
interest,  may  become  a  purchaser  at  a  sale  under  the  order  of  the  Court,! 
it  is  necessary,  if  he  be  a  party  to  the  record,  that  he  should  have  a 
previous  order  to  warrant  his  being  admitted  as  a  bidder  at  the  sale ; 
and  the  Court  will  not  permit  a  part}',  having  such  an  order,  to  conduct 
the  sale.^ 

The  best  bidder  being  declared  the  purchaser,  must,  in  addition  to 
the  signature  of  his  name  after  his  bidding,  add  his  description  and 
place  of  abode.  If  he  buys  as  agent,  he  signs  A.  B.,  agent  for  C.  D., 
of ,  &c.« 

The  same  process  is  gone  through  with  respect  to  all  the  other  lots,  and 
if  any  lots  are  not  sold,  they  must  be  again  advertised  for  sale.^° 

*If  the  sale  takes  place  in  the  country,  and  any  other  person  *1'272 

1  The  fees  to  the  Master's  clerk  are  settled  "^  "WiHiams  v.  Attenborough,  Turn.  &  R. 
by  an  Order  of  the  '2:!d  of  February,  1837,  76;  Elworfhy  u.  Billing,  10  S'im.  98 
containing  a  .schedule  of  fees,  according  to  8  Domville  v.  Barrington,  2  Y.  &  C.  721. 
which,  besides  the  usual  fee  of  11.  Is.  upon  Exch.  Kep. ;  Sidney  v.  Ranger,  12  Sim.  118, 
every  advertisement,  a  fee  of  :il.  in  addition  120;  Ex  parte  M'Gregor,  4  l)e  (J.  &  ,S.  (iOt  ; 
to  the  reasonable  travelling  expenses  of  tlie  nor  a  receiver:  Alvine  v.  Bond.  1  Flan.  & 
Master's  clerk,  has  been  appointed  to  be  i)aid  K.  310;  nor  a  guardian  ad  litem  of  a  part\  : 
upon  every  peremptory  advertisement  for  the  Dodson  v.  Hisliop,  Seton,  1184;  nor  tiie 
sale  of  property,  to  be  repaid  if  the  property  trustee  of  the  estate,  or  the  executor,  of 
shall  not  he  offered  for  sale.  the  testator  in  the  cause,  unless  all   parties 

2  1  T.  &  V.  404 ;  see  note  below.  who  are  sni  juris  consent,  and  the  Court 
8  1  Sugd.  V.  &  P.  56.  is  satisfied  that  it  will  benefit  the  sale : 
*  1  T.  &  V.  40.5.  Campbell  v.  Walker,  5  Ves.  078,  681,  G82; 
6  fbirl.  Gcldand  r.  Randall,  9  .lur.  108.5,  V.  C.  K.  H  ; 
8  Bids  for  property  sold  by  order  of  the  and    see    Fanner    v     Dean,    32   Beav.    327; 

Chancellor  are  mere  propositions  to  be  reject-  Lewin,  3.3!). 

ed  by  him  in  (he  exercise  of  a  reasonable  dis-  "  2  Smith,  197,  3d  ed. 

cretion,  if  the  sale  has  not  been  perfectly  fair,  l"  1  T.  &  V.  40.').     It  is  the  duty  of  the 

or  if  an  unconscientious  advantage  has  been  sheriff  to   sell   proi)erfy  plainly  divided,   in 

obtained  by  the  purchaser.     Vanbussuni   v.  separate  parcels  ;  I'enn  v.  Craig,  1  Green  Ch. 

Maloney,  2" Met.  (ky.)  550.  49.j;  if  the  property  is  so  situated  that  it  will 
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than  the  Master's  clerk  is  appointed  to  sell,  the  person  so  appointed 
must  proceed  in  the  same  manner  as  the  Master's  clerk ;  it  is  neces- 
sary, however,  that  he  should  verify  the  accurac}'  of  the  proceedings 
by  affidavit.  This  affidavit  is  prepared  by  the  Master's  clerk,  and 
generally  states  that  the  deponent  proceeded  to  sell  the  estate,  according 
to  the  printed  particulars  and  conditions  of  sale  thereof  settled  and 
allowed  by  the  Master,  and  specifies  where  and  when  the  sale  took  place  ; 
and  that  he  has  annexed  a  schedule,  containing  a  full  and  true  account 
of  all  and  every  sum  and  sums  of  money  which  was  or  were  bid  for  the 
said  lots  respective]}',  and  also  the  names  of  aU  and  every  the  persons 
and  person  who  attended  at  the  said  sale,  and  bid  for  the  lots  respec- 
tively (this  schedule  is,  generally,  the  original  paper  upon  which  the 
biddings  taken  at  the  sale  were  put  down,  and  signed  by  the  bidders)  ; 
and  he  further  swears  that  the  respective  sums  lastly  set  down  as  being 
the  highest  bidding  for  the  said  lots,  were  the  highest  and  largest  sums 
that  were  oflered  and  bid  for  the  same  respectively  at  the  said  sale,  and 
verifies  the  handwriting  of  the  highest  bidder  to  each  lot,  and  that  the 
whole  of  the  sale  was  conducted  by  him,  the  deponent,  in  a  fair,  open, 
and  candid  manner,  &c^ 

It  is  not  usual,  in  sales  of  estates  under  the  decrees  of  the  Court,  to 
require  the  purchaser  to  make  any  deposit.^  It  is,  however,  sometimes 
done ;  and  it  seems  that,  in  cases  where  timber  upon  an  estate  is  sold 
separately  from  the  estate  itself,  the  practice  is  to  require  a  deposit ; 
the  conditions  of  a  sale  usually  providing,  that  the  purchaser  of  each 
lot  shall  sign  an  agreement  for  the  performance  of  the  conditions,  and 
pay  one-third  of  the  amount  of  the  purchase-money  (or  a  certain  per- 
centage upon  its  amount) ,  iu  cash  or  Bank  of  England  notes,  at  the 
time  of  the  sale,  to  the  person  appointed  to  sell.^  Where  such  a  direc- 
tion occurs,  or  where  from  any  other  circumstance  the  person  employed 
to  sell  any  property,  not  being  the  Master's  clerk  undet-  the  direction  of 
the  Master,  is  to  receive  money  either  in  shape  of  deposit  or  otherwise, 

on  account  of  the  purchase-money,  he  will  be  required  to  give 
*1273  security',  *  or  enter  into  recognizances,  to  be  approved  by  the 

Master,  that  he  will  duly  pay  the  same  into  the  Bank,  in  the 
name  and  with  the  privity  of  the  Accountant-General.^ 

probably  produce  more  by  that  mode  of  sell-  Bank  v.  Atwater,  2  Paige,  54;  Penn  ».  Craig, 

iiig;  or  where  a  part  only  is  required  to  be  1  Green  Ch.  495;  [Lasell  v.  Powell,  7  Coldw. 

sold.    Mohawk  Bank  v.  Atwater,  2  Paige,  54;  278.]   Where  the  order  of  the  Court  is  that  the 

Merwin  v.  Smith,  1  Green  Ch.  182;  Coxe  v.  premises  be  sold  all  in  one  lot,  that  order  must 

Halsted,  1  Green  Ch.  319;  Woods  v.  Monell,  be  followed.  Babcock  v.  Perry,  8  Wis.  277. 
1  John.  Ch.  505;  Amer.  Ins.  Co.  v.  Oaklev,  9  i  2  Smith,  199,  3d  ed. 

Paige,  259 ;  Coates  v.  Lashley,  2  McCarter,  2  jb.  200. 

116 ;  Johnson  v.  Garrett,  1  C.  E.  Green,  31 ;  8  Jb.  240. 

Tiernan  v.  Wilson,   6   John.  Ch.  411,   414;  i  On  a  Master's  sale,  which  reserves  to 

Stead  V.  Course,  4  Cranch,  403;  Vanduyne  the  Master  a  right  to  consider  the  biddings 

V.  Vanduj'ne,  1  C.  E.  Green,  93;  Griffitli  ».  open  until  the  deposit  is  paid,  no  sale  can  be 

Hadley,   10  Bosw.  (N.  Y.)  587;   Meeker  v.  enforced  where  the  purchaser  refuses  to  pay 

Evans,  25  III.  322.     But  the  sale  of  several  the  deposit  or  sign  an  acknowledgment;  and 

parcels  together  does  not  render  the  sale  void,  no  order  for  a  resale  is  necessary,  —  the  Mas- 

but  only  voidable ;  and  after  a  great  lapse  of  ter  will  go  on  as  if  no  sale  had  taken  place. 

time  the  sale  will  not  be  disturbed.    Mohawk  Hewlett  v.  Davis,  3  Edw.  Ch.  338. 
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In  a  case  mentioned  hj  Mr,  Smith,-  where  the  sale  was  of  the  mate- 
rials of  the  old  mansion-house,  —  uiDon  the  Master's  making  a  report 
approving  the  person  to  sell,  an  order  appears  to  have  been  made  that 
such  person  should  be  at  liberty  to  receive  the  purehase-monej'  for  thf 
lots  comprising  the  materials  of  the  mansion,  and  that  he  should  pay 
the  same,  from  time  to  time,  into  the  bank,  in  the  name  and  with 
the  privity,  &c.,  the  amount  of  such  payments  to  be  verified  by  his 
affidavit. 

It  may  be  mentioned  here,  that  where  timber  is  sold  under  the  direc- 
tion of  the  Coui-t,  the  conditions  of  sale,  besides  providing  that  the 
purchaser  of  each  lot  shall  sign  an  agreement  for  the  performance  of 
the  conditions,  and  pay  one-third  of  the  amount  of  the  purchase-money, 
in  cash  or  Bank  of  England  notes,  at  the  sale,  generally  stipulates  that 
he  shall  give  to  the  person  appointed  to  sell,  bills  drawn  upon  and  ac- 
cepted by  some  other  person  or  persons,  for  the  remainder  of  the  pur- 
chase-money, such  bills  to  be  approved  of  by  the  auctioneer,  and  made 
payable  in  London,  at  particular  times  in  the  conditions  of  sale  ex- 
pressed, and  that  no  purchaser  shall  be  permitted  to  enter  or  cut  timber 
*  until  such  bills  are  given. '^  These  conditions,  however,  var}-  accord- 
ing to  the  custom  of  the  particular  part  of  the  countrj^  in  which  the 
estate,  where  the  timber  is  growing,  is  situated ;  and,  in  some  cases, 
instead  of  the  above  condition,  it  is  provided  that  the  purchaser, 
after  making  a  deposit  of  10^.  per  cent  upon  the  amount  of  his 
purchase-money,  shall,  within  a  month,  give  security,  to  be  approved 
by  the  Master,  or  enter  into  recognizances  for  the  payment  of  the 
remainder.* 

K  the  conditions  are  framed  in  this  manner,  the  highest  bidder  of 
each  lot  signs  an  agreement,  at  the  foot  of  the  particulars  of  sale, 
whereby  he  agrees  to  become  the  purchaser  of  the  lot,  subject  to  the 
conditions  ;  he  then  pays  the  deposit,  and  gives  a  bond,  or  enters  into 
recognizances  for  payment  of  the  residue,  such  bond  or  recognizances 
having  been  previously  settled  by  the  Master.^  With  reference  to  this 
part  of  the  subject,  it  may  be  stated,  that  where  timber  had  been  sold 
under  such  conditions  as  those  above  stated,  the  purchasers  were 
discharged  from  that  part  of  them  *  which  required  them  to  enter  *1274 
into  recognizances,  on  pacing  the  remainder  of  the  purchase- 
money  to  the  receiver  in  the  cause,  deducting  a  discount  of  five  per 
cent  from  the  day  of  pajTuent  to  the  time  the  purchase-money  was  to 
be  paid  in.^ 

In  ordinary  sales  by  auction,  or  b}'  private  agreement,  the  contract  is 
complete  when  the  agreement  is  signed ;  but  a  different  rule  prevails  in 
sales  before  a  Master ;  in  such  cases  the  purchaser  is  not  considered  as 

3  Fournier  v.  Duchess  of  Kent  V.  C,  19th  *  Ih.  243. 

Julv,  18:i8,  2  Smith,  218.  6  Sec-  Sitwell  v.  Sitwell,  4  Mad.  183. 

«  2  Smith,  204,  3d  ed.  i  Sitwell  u.  Sitwell,  4  Mad.  183. 
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entitled  to  the  benefit  of  his  contract  till  the  Master's  report  of  the  pur- 
chaser's bidding  is  absolutel}'  confirmed.'^ 

In  order  to  obtain  the  benefit  of  his  contract,  therefore,  the  purchaser 
must  first  procure,  at  his  own  expense,  a  report  from  the  Master,  of  his 
being  the  best  bidder  for  the  lot  he  has  purchased.^ 

After  the  report  has  been  filed,  and  an  office  copy  taken  by  the  pur- 
chaser, he  must,  at  his  own  expense,  apply  to  the  Court  by  motion,  that 
the  purchase  may  be  confirmed.*  This  motion  requires  no  previous  no- 
tice,^ and  the  order  made  upon  it  will  be  that  the  purchase  may  be  con- 
firmed n/si;  ^.  e.,  unless  cause  is  shown  against  it  within  eight  da3'S 
after  service  of  the  order.®  The  purchaser  must,  at  his  own  expense, 
procure  an  office  copy  of  this  order  from  the  Registrar,  and  he  may 
serve  it  on  the  solicitors  for  all  the  parties  in  the  cause. ^  If  no  cause 
is  shown  within  the  eight  days,  the  purchaser  must,  at  his  own  expense, 
apply  to  the  Court  to  confirm  the  order  absolutely,  which  will  be  ordered 
of  course  on  the  production  of  an  affidavit  of  the  service  of  the  order 
nisi,  and  a  certificate  of  no  cause  having  been  shown.  This  certificate 
must  bear  date  on  the  day  of  the  application,^  and  is  obtained  from  the 
Registrar  by  application  to  the  entering  clerk  and  leaving  the  order  nisi, 
the  day  before.®  Notice  of  this  application  need  not  be  given,  and  it 
may  be  made  on  any  da3'  of  the  Court  sitting,  whether  in  term  time  or 
vacation. -^^  But  if  the  purchaser  be  served  with  notice  of  a  motion 
to  open  the  biddings,  he  cannot  proceed  to  confirm  his  report  abso- 
lutely." 

It  may  be  observed  here,  that  if  the  purchaser,  after  he  has  ob- 
tained his  order  nisi,  neglects  to  confirm  it,  the  vendor  ma}^  move 
*1275  *  to  make  it  absolute  without  obtaining  a  new  order  nisi.^  If  the 
purchaser  has  not  obtained  an  order  nisi,  the  vendor  may  move 
for  and  obtain  one  ;  and  it  seems  that,  by  consent,  the  order  to  confirm 
the  report  may  be  made  absolute  in  the  first  instance  ;  but  this  practice 
is  in*egular,  as  it  precludes  the  opportunit}"  given  by  the  eight  days  in 
the  order  nisi  to  open  the  biddings.'-^ 

The  bidder  not  being  considered  as  the  purchaser  until  the  report  is 
confirmed,  is  not  liable  to  any  loss  by  fire,  or  otherwise,  which  may 

2  1  Sugd.  V.   &  P.  58  ;  and  see  Vesey  v.  order;  but  two  or  more  purchasers  of  one  lot 

El  worthy,  3  Dr.  &  W.  74.    The  purchaser  must  join  in  the  application.     See  Darkin  v. 

takes  subject  to  the  ratification  of  tlie  sale  by  Marve,  1  Anst.  22. 

the  Court.     Kauftman  v.  Walker,  9  Md.  229;  6'  1  Sugd.  V.  &  P.  59. 

Toolsy  V.  Kane,  1  Sm.  &  M.  Ch.  518.  6  Ibid. 

But"  thfc  effect  of  confirming  the  report  of  a  "^  21st  Order,  1828. 

Chancery  sale  is  nothing  more  than  the  com-  sit.  &  V.  405;  and  see  ante,  p.  1178, 

pletion  of  the  contract,  and  does  not  pass  the  note, 

legal  title.    Webster  v.  Hill,  3  Sneed  (Tenn.),  9  1  Sugd.  V.  &  P.  59. 

333.  10  Lord  Harborough  v.  Wartnaby,  1  Ph. 

8  1  Sugd.  V.  &  P.  59.  364. 

■*  It  may  also  be  done  by  petition  of  course  n  1  Sugd.  V.  &  P.  59 ;  Vansittart  v.  Collier, 

at  the  Rolls,  21st  Ord.,  1828._  Each  purchaser  2  S.  &  S.  608. 

must  obtain  an  order  to  confirm  his  own  pur-  1  Chillingworth  v.  Chillingworth,  1  Sim. 

chase.     If  he  has  purchased  more  than  one  291;  Lidbetter  «.  Smith,  5  Beav.  377. 

lot,  they  must  all  be  included  in  the  same  2  l  T.  &  V.  406. 
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happen  to  the  estate  in  the  interim  :  ^  nor  is  he  until  the  confirmation  of 
the  report,  compellable  to  complete  his  purchase.* 

When  the  report  has  been  absolutely  confirmed,  the  purchaser  is  en- 
titled to  a  convej'ance,  on  payment  of  the  purchase-money,  and  may, 
after  giving  notice  of  his  intentions,  apply  to  the  Court  for  leave  to  pay 
his  pui'chase-money  into  the  bank,  and  to  be  let  into  the  possession  of 
the  estate,^  but  this  application  should,  of  course,  not  be  made  until  the 
title  be  approved  of.®  For  this  purpose  the  solicitor  for  the  purchaser, 
before  he  suffers  his  client  to  part  with  his  purchase-money,  usually 
applies  to  the  plaintiff's  solicitor  for  an  abstract  of  the  title  to  the  lots 
purchased  ^  which  he  may  be  compelled  to  deliver  by  order  as  before 
pointed  out,^  and  he  should  also  ascertain  that  the  sale  has  been  made 
according  to  the  decree ;  for  it  is  a  settled  maxim  of  Equity,  that  per- 
sons purchasing  under  a  decree  of  the  Court,  are  bound  to  see  that  the 
sale  is  made  according  to  the  decree ;  ^  and  if  the  Master  has  sold 
Greenacre  when  he  ought  to  have  sold  Blackacre,  it  is  a  good  ground  of 
objection. ^"^  It  is  also  the  business  of  a  purchaser  to  see  that  all 
the  persons  who  are  necessary  to  convey  are  before  the  *  Court ;  *1276 
for  if  he  takes  a  title  which  a  decree  in  an  imperfect  suit  does  not 
protect,  he  must  abide  the  consequence.^  A  purchaser,  however,  will 
not  be  affected  by  error  in  the  decree;^  ^-g-i  such  as  not  giving  an 
infant  a  day  to  show  cause,  in  cases  in  which  a  day  ought  to  be  given, ^ 


8  1  Sugd.  V.  &  P.  60;  ExpaHe  Minor,  11 
Ves.  559;  and  see  13  Ves.  518;  1  J.  &  W. 
639:  [Eakin  v.  Herbert,  1  Coldw.  116;  Aspin- 
wallu.  Balch,  4  Abb.  N.  Cas.  193;  Mutual 
Life  Ins.  Co.  v.  Balch,  4  Abb.  X.  Cas.  200]. 

*  Anon.,  2  Ves.  J.  335.  A  purchaser  of 
a  life-estate  is  bound  from  the  moment  his 
name  as  purchaser  is  entered  in  the  bidding 
paper.  Anson  v.  Towgood,  1  J.  &  W.  637, 
639;  and  see  Millican  v.  Vanderplank,  11 
Hare,  136;  Robertson  v.  Skelton,  12  Beav. 
260;  Paramore  v.  Greenslade,  1  Sm.  &  G. 
541.  On  a  sale  by  the  Court  by  auction,  it  is 
the  duty  of  the  vendor  to  observe  all  cove- 
nants, and  keep  the  title  unimpeachable,  until 
completion,  unless  delay  is  clearly  attribu- 
table to  the  nurchaser.  Palmer  v.  Goren,  4 
W.  R.  688,  V.  C.  K. 

6  A  Court  of  Eauity,  in  order  to  give  to 
the  plaintiff  the  full  benefit  of  the  decree  of 
a  sale  under  a  mortgage,  will  i)ut  the  pur- 
chaser into  possession  of  the  premises  sold 
and  conveyed  in  pursuance  of  its  decree.  But 
in  so  doing  it  will  not  interfere  with,  nor  at- 
tempt in  cases  of  doubt  to  settle  the  rights  of 
any  party  claiming  possession  by  title  para- 
mount to  that  of  the  mortgagee  or  other  party 
in  whose  favor  the  decree  was  made.  Thomas 
V.  De  Baum,  1  McCarter,  .37;  Schenck  t'.  Con- 
over,  2  Beaslev,  220;  McComb  v.  Kankev,  1 
Bland  Ch.  163'  note  c.     [Ante,  1062,  n.  3."j 

«  1  Sugd.  V.  &  P.  102;  Man  v.  Ricketts,  5 
De  G.  &  Sm.  110. 

7  1  T.  &  V.  414.  The  purchaser  should 
satisfy  himself,  not  only  that  the  title  to  the 

Eroperty  sold  is  good,  Gut  also  that  the  Court 
ad  jurisdiction  to  direct  the  sale.     Calvert  t?. 

1 


Godfrey,  6  Beav.  97,  107;  Sugd.  V.  &  P. 
209 ;  and  see  Lechmere  v.  Brasier,  2  J.  &  W. 
287,  290;  Waters  v.  Waters,  1  W.  N.  343,  V. 
C.  K. 

8  Ante,  p.  1216 ;  see  Wood  v.  Mann,  3 
Sumner,  331,  332,  as  to  the  circumstances 
which  would  amount  to  a  waiver  by  the  pur- 
chaser of  a  reference  of  the  title  to  a  Master. 

9  Colclough  V.  Sterum,  3  Bligh,  181,  186. 
10  Lutwych  V.  Winford,  1  Bro.  C  C.  250. 

1  Colclough  v.  Sterum,  ubi  supra ;  and  see 
Hamilton  f.  Houghton,  2  Bl.  109;  Giffard  v. 
Hort,  1  Sch.  &  Lef.  386;  Bennett  f.  Hamill, 
2  Sch.  &  Lef.  566 ;  Alvanly  v.  Kinnaird,  2 
Mac.  &  Gor.  1.  Where  Chancery  has  full 
jurisdiction  as  to  both  persons  and  property, 
and  decrees  that  a  Master  of  the  Court  sell 
and  convey  real  estate,  the  subject  of  a  bill 
before  it,  a  sale  and  conveyance  in  conform- 
ity to  such  decree  are  as  effectual  to  convey 
the  title  as  the  deed  of  a  sheriff",  made  pursu- 
ant to  execution  on  a  judgment  at  Law.  The 
defendant  whose  property  is  sold  need  not 
join  in  the  deed.  Miller  v.  Sherry,  2  Wallace 
IT.  S.  237.  [See  as  to  the  rule  of  caveat 
emptiir  at  Master's  sales,  infra,  1282,  n.  7.] 

2  See  Winchester  v.  Winchester,  1  Head 
(Tenn.),  460:  Vanbussum  v.  Malconey,  2 
Met.  (Ky. )  550;  Walker  v.  Morris,  14  Geo. 
323;  [Livingston  i'.  Noe,  1  Lea,  55]. 

8  Ante,  p.  165.  The  doctrine  of  giving 
a  day  in  Court  to  infants  is  not  applicable 
to  a  "divestiture  of  title  by  decree,  but  only 
where  the  infant  is  directed  to  convey. 
Winchester  v.  Winchester,  1  Head  (Tenn.), 
460. 
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or  decreeing  a  sale  of  lauds  to  satisfy  judgment  debts,  without  an  ac- 
count of  personal  estate.*  But  where  there  is  an  error  in  the  decree, 
such  as  omitting  to  direct  an  inquiry  whether  the  testator  was  a  trader 
within  the  moaning  of  the  bankrupt  laws,  the  Court  will  not  compel  a 
purchaser  to  take  an  estate  sold  under  it,  even  though  the  parties  are 
proceeding  to  rectif}^  the  error.^ 

K  the  title  is  satisfactory,  notice  of  motion  that  the  purchaser  may 
be  at  liberty  to  pay  in  his  purchase-mone}'  into  the  bank,  must  be  served 
upon  the  solicitor  for  the  plaintiff.  When  the  purchaser  is  hable  to  in- 
terest, the  motion  usually  extends  to  the  payment  of  interest,  from  the 
time  at  which  his  liability  to  interest  commenced  to  the  day  of  payment 
into  Court,  "  to  be  verified  by  affidavit."  If  the  title  is  not  satisfactory 
the  purchaser  will  have  to  carry  in  his  objections,  and,  if  allowed,  he 
will  be  entitled  to  be  discharged  from  his  purchase,  and  to  his  costs  of 
becoming  a  purchaser  and  of  investigating  the  title.® 

With  respect  to  the  time  from  which  a  party  is  entitled  to  possession 
of  the  thing  purchased,  and  hable  to  interest  on  his  purchase- 
*1277  money,  it  may  be  mentioned,  that  the  rule  of  Court  in  the  *  case 
of  the  purchase  of  a  fee-simple  estate,  is  to  give  the  profits  from 
the  quarter  day  preceding  the  date  of  his  being  allowed  the  purchaser  ; 
he  paying  his  purchase-money  into  Court  before  the  following  quarter 
day  ;  ^  and  that,  in  conformity  with  this  rule,  the  notice  of  motion  for 
payment  of  the  purchase-money  generally,  prays  that  the  purchaser  may 
be  let  into  the  possession  or  into  the  receipt  of  the  rents  and  profits  of 
the  estate  from  that  time.'^  The  rule  above  stated,  however,  does  not 
apply  to  colheries  and  mines,  there  being  no  such  thing  as  quarter  days 
in  concerns  of  that  description ;  the  purchaser  of  such  property  is, 
therefore,  only  entitled  to  the  profits  from  the  commencement  of  the 
month  in  which  he  purchased,  he  paying  his  purchase-money  in  the 
course  of  that  month.^ 

4  Bennett  v.  Hamill,  2  Sch.  &  Lef .  566 ;  6  Peg^  v.  Wisdin,  16  Jur.  1105 ;  Perkins 

see  also  Lloyd  v.  Johnes,  9  Ves.  37;  Curtis ».  v.  Ede,  16  Beav.  268;  see  Attorney-General  v. 

Price,  12  Ves.  89;  Burke  v.  Crosbie,  1  B.  &  Corporation  of  Newark,  8  Sim.  71;  Falkner 

B.  489 ;  Lightburn  v.   Swift.  2  B.  &  B.  207 ;  v.  Equitable  Reversionary  Society,  4   Drew. 

Baker  v.   Morgan,  2  Dow,   526;    Mullins  v.  352;  4  ,Jur.  N.  S.  1214;  Warde  i;.  Dickson,  7 

Townshend,  1  Dow  &  Clark,  430.    The  title  W.  R.  148,  V.  C.  K.;  Reynolds  v.  Blake,  2 

of  a  purchaser  at  a  sale  under  a  decree,  made  S.  &  S.  117;  Ward  v.  Trathen,  4  Sim.  82; 

by  a  Court  of  competent  jurisdiction,  is  valid,  Calvert  v.  Godfrey,  6  Beav.  97,  110  ;  Lachlan 

although  the  decree  be  reversed,  and  the  pur-  v.  Reynolds,  Kay.  52  ;  Smith  v.  Nelson,  2  S.  & 

chasera  partv  to  the  suit.     Gossom  v.  Don-  S.  557;  Berry  v.  Johnson,  2  Y.  &  C.  Ex.  564. 

aldson,  18  B.  Mon.  230;    Ward  v.  Hollins,  14  l  Anson   v.    Towgood,  1    J.   &   W.    637; 

Md.    158.     But  in   Wambaugh   v.    Gates,    4  Maurice   v.  Wainewright,   1  C.   P.  Coop.  t. 

Sslden  (N.  Y.),  138,  it  was  held  that  a  title  to  Cott.   -378.     [In  Tennessee,  the  purchaser  is 

laud,  acquired  at  a  sale  on  a  decree  author-  entitled  to  rent  only  from  the  confirmation  of 

izing  it,  is  extinguished  by  the  reversal  of  the   sale   by  the  Court.     Armstrong  v.  Mc- 

the  decree.     A  purchaser  at  a  Chancery  sale  Clure,  4  Heisk.  80.     In  Lathrop  v.  Nelson,  4 

is  not  answerable  for  any  disposition  which  Dill.  194,  the  confirmation  was  held  to  relate 

the  Court  mav  make  of  the  purchase-money.  back  to  the  day  of  sale,  so  as  to   give   the 

Brown  v.  Wallace,  4  Gill  &  J.  479.               '  purchaser  the  rents  from  that  date.     And  see 

5  Lechmere  v.   Brasier,  2  J.   &  W.  287 ;  Tavlor  v.  Cooper,  10  Leigh,  317 ;  Wagner  v. 

and    see   Calvert  v.    Godfrey,    6   Beav.    97;  Cohen,  6  Gill,  102.] 

Sherwood  v.  Beveridge,  2  De  G.  &  Sm.  432.  2  Hand,  145. 

If  the  error  is  not  manifest,  a  reference  will  3  i  Sugden  V.  &  P.  62;  Wren  v.  Kirton, 

be  directed.     Whittield  v.  Legautre,  3  De  G.  8  Ves.  502;  Williams  v.  Attenborough,  1  T. 

&  Sm.  466.  &  R.  70. 
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It  is  to  be  observed,  that  a  purchaser  of  a  freehold  estate  is  not  en- 
titled to  the  rents  for  a  period  beyond  the  quarter  day  preceding  the 
payment  of  his  money,  merely  because  he  has  been  ready  to  complete 
his  purchase,  and  has  had  his  money  lying  dead  in  his  banker's 
hands.* 

K  a  purchaser  gets  into  possession  of  the  estate  without  the  sanction 
of  the  Court,  he  will  be  compelled  to  pay  the  mone}-  into  Court,  al- 
though he  entered  with  the  permission  of  the  parties  in  the  cause  :  the 
Court  only  can  give  such  permission.^ 

A  purchaser  of  a  reversionary  interest  will  be  ordered  to  pay  interest 
on  his  purchase-money  from  the  time  of  his  pm'chase.^ 

In  the  case  of  a  sale  of  a  life-interest  in  the  dividends  of  stock  in  the 
pubhc  funds,  the  purchaser  is  liable  to  interest,  from  the  time  of  the 
contract,  and  is  entitled  to  the  next  dividend  which  becomes  due  after 
the  sale,  even  if  it  be  on  the  day  next  after  that  of  the  sale.''  In  the 
sale  of  an  annuity,  secured  by  deed  and  payable  quarterly,  a  different 
rule  appears  to  prevail ;  there  the  purchaser  is  considered  as  entitled  to 
the  annuity  from  the  confirmation  of  the  report,  he  paying  interest  from 
the  first  da}'  on  which  the  report  might  have  been  confirmed.* 

*  If  the  estate  is  subject  to  an  incumbrance,  which  appears  *1278 
upon  the  report,  the  purchaser,  instead  of  the  usual  notice  of 
motion,  should  apply  to  the  Court  for  leave  to  pay  off  the  charge,  and 
to  pay  the  residue  of  the  purchase-money  into  the  bank,  &c.^  This, 
however,  can  only  be  done  where  the  incumbrance  appears  on  the  Mas- 
ter's report ;  where  this  is  not  the  case,  and  any  of  the  parties  refuse,  or 
are  incompetent  to  consent,  a  purchaser  cannot  apply  any  part  of  his 
purchase-money  in  discharge  of  the  incumbrance,  though,  perhaps, 
if  the  parties  be  aU  competent  to  consent  and  do  consent,  it  may  be 
done.^ 

Where  two  or  more  persons  purchase  one  lot,  the  money  must  be 

4  Barker  v.  Harper,  G.  Cooper,  32 ;  Hut-  7  Anson  v.  Towgood,  1  J.  &  W.  637. 

ton  V.  Mansell,  2  Bcav.  260.    Immediate  pos-           *  Twigg  v.  Fifield,  13  Ves.  517;  see  Jack- 
session  will  not  be  ordered  where  it  will  be  son  v.  Lever,  3  Bro.  C.  C.  605. 
attended  with  the  loss  of  the  then  growing           i  1  Sugd.  V.  &  P.  61.    As  to  costs  in  such 
crop.     Chapline  v.  Ciiapline,   1  Bland,  364;  a   case,   see  Hepworth  v.  Heslop,   3  Hare, 
Wright  V.  Wright,  ib.  365 ;  Tavlor  v,  Colegate,  485. 
ib.  365 :   Dorsey  v.  Campbell,"i6.  365.  2  i  Sugd.  V.  &  P.  61; v.  Stretton,  1 

5  1  Sugd.  V.  &  P.  105;  Wilding  v.  An-  Ves.  .1.  266.  The  conditions  of  sale  usually 
drews,  1  C.  P.  Coop.  t.  Cott.  380.  The  pur-  provide  that  the  purchaser  may  deduct  prop- 
chaser  at  a  Chancery  sale  buys  subject  to  the  erty  tax  from  the  interest,  pa^'able  by  liini 
final  order  or  decree  of  the  Court,  and  if  he  on  his  purchase-money.  Where  no  such 
take  possession  after  the  sale,  at  which  he  provision  is  made,  the  purchaser  is  not  en- 
purchased,  has  been  set  aside,  and  the  order  titled  to  deduct  it.  Holroyd  v.  Wyatt,  1  De 
-j!  contirmation  vacated,  he  is  a  trespasser,  G.  &  S.  125;  Dawson  v.  Dawson,  11  .Jur. 
and  is  liable  for  all  the  mesne  profits  that  ac-  984,  V.  C.  E. ;  Humble  v.  Humble,  12  Beav. 
crue  from  the  time  of  his  entry,  till  his  evic-  4.'5;  Flight  v.  Comae,  2  W.  K.  437,  V.  C  K  ; 
tion,  and  for  all  the  crops  and  produce  on  the  see  also  Bebb  v.  Bunny,  1  K.  &  J.  216;  1 
estate  at  the  time  of  his  entry.  Lapton  u.  .Jur.  N.  S.  203.  It  will,  however,  be  repaid 
Almy,  4  Wis.  242.  to   him  on   application,  when  his  purchase- 

6  Trefusis  v.  Lord  Clinton,  2  Sim.  359 ;  money  is  dealt  with  by  the  Court.  Duval  v. 
see  Wallis  v.  Sarel,  5  De  G.  &  S.  429;  Bailey  IMount,  cited  1  K.  &  J.  219  ;  1  Jur.  N.  S.  203. 
V.  Collett,  18  Beav.  179.  As  to  the  payment  [.See  Ellis  v.  Foster,  7  Heisk.  131;  Kirk  v. 
of  interest,  see  Dyson  r.  Hornby,  4  De  G.  &  Jones,  8  Heisk.  829 ;  Staunton  v.  Harris,  9 
Sm.  481;  Storry  v.  Walsh,  18  Beav.  559;  Heisk.  579;  Childress  v.  Vance,  1  BaxU 
Wood  V.  Mann,  3  Sumner,  318.  406.] 
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paid  altogether ;  the  Court  will  not  allow  them  to  pay  their  proportions 
separatel}',  on  account  of  the  confusion  which  might  ensue. ^ 

Only  the  solicitor  for  the  party  conducting  the  sale,  who,  as  we  have 
seen,  acts  for  all  the  parties,  is  entitled  to  appear  on  the  motion  to  pay 
in  the  purchase-money,  and  he  must  take  care  that  the  amount  of  the 
purchase-monc}'  to  be  paid  in,  and  the  time  when  possession  is  sought, 
are  correctly  stated.  He  should  also  ask  that  any  interest  or  other 
money  which  the  purchaser  ought  to  pay,  but  which  is  not  specified  in 
the  notice  of  motion,  should  be  included  in  the  order.*  He  may  also 
ask  that  the  money,  when  paid  in,  may  be  laid  out  in  the  purchase  of 
stock  in  the  public  funds,  and  accumulated,  though  if  such  a  direction 
is  omitted,  it  may  be  made  the  subject  of  a  separate  order. 

It  is  clearly  the  rule  that,  on  a  special  case,  as  where  a  purchaser  is 
entitled  to  relieve  himself  from  paying  interest,  the  Court  wiU  receive 
the  purchase-money,  on  the  application  of  the  purchaser,  without  his 
accepting  the  title  ;  *  but,  in  such  case,  he  will  not  be  permitted  to  take 
possession  of  the  property,  till  he  accepts  the  title.® 

It  is  generally  the  practice,  where  the  purchaser  applies  to  pa}'  in 
his  purchase-money,  to  ask,  on  his  behalf,  that  it  may  not  be 
*1279  *  paid  out  again  without  notice  to  him.  The  object  of  this  is, 
to  give  him  a  lien  upon  the  purchase-money,  till  possession  has 
been  delivered,  and  his  conveyance  executed  ;  and  until  he  has  got  his 
conve3'ance,  the  Court  will  not,  without  his  consent,  pay  off  any  in- 
cumbrance out  of  his  purchase-mone}' ;  although  he  has  been  guilty  of 
dela3\^  But  the  Court  will  not  impound  the  money,  upon  an  objection 
from  the  purchaser,  grounded  on  notice  of  an  adverse  claim.  If  evicted, 
he  must  resort  to  the  covenants  in  his  conve,yance  ;  ^  nor  will  the  Court 
prevent  the  distribution  of  the  purchase-mone}'  because  the  heir  is  an 
infant,  or  retain  any  part  of  it  to  answer  the  expense  of  a  fine,  which 
would  become  payable  upon  his  coming  of  age.^  Where,  however,  an 
immediate  conveyance  cannot  be  obtained,  the  distribution  of  the  pur- 
chase-money will  be  suspended.* 

When  a  "  stop  order,"  to  the  eflfect  above  stated,  has  been  made,  the 
purchase-money  cannot  be  distributed  without  the  consent  of  the  pur- 
chaser given  in  Court,  or  serving  him  with  a  copy  of  the  order  for  setting 
down  the  cause  for  further  directions,  or  of  the  petition  for  the  distribu- 
tion of  the  fund,  and  producing  an  affidavit  of  such  service  at  the  hearing 
of  the  cause  or  of  the  petition.® 

3  Darkin  v.  Marye,  1  Anst.  22;  Bulmer  v.  640;  but  see  Denning  i\  Henderson,  1  De  G. 
Allison,  15  L.  J.  N.  S.  11.  &  S.  G89 ;  11  Jur.  687;  Rutter  v.  Marriott,  10 

4  See  2  Smith.  205,  3d  ed.  Beav.  33. 

6  Per  Lord  Cottenham  in  De  Visme  v.  De  6  Hutton  v.  Mansell,  2  Beav.  260 ;  Demp- 

Visme,  1  M'N.  &  G.  344;  and  see  Barker  v.  sey  v.  Dempsev,  1  De  G.  &  S.  691. 
Harper,  9  Coop.   32;   Hutton  v.  Mansell,   2  1  Bevau  i?.  Bevan,  1  C.  P.  Coop.  t.  Cott. 

Beav.  260;  Hinde  v.  Dakin,  1  C.  P.  Coop.  t.  381. 

Cott.   378;   C.    P.   Coop.   381;    Dempsey  v.  2  Thomas  r.  Powell,  2  Cox,  334. 

Dempsev,  1  De  G.  &  S.  691;  Morris  v.  Bull,  S  Morris  v.  Clarkson,  3  Swanst.  558. 

ibid.  ;  12  Jur.  4,  n.  {a);  Ousley  v.  Anstruther,  *  Heming  v.  Archer,  9  Beav.  366. 

11  Beav.  399;  Rutley  v.  Gill,  3  De  G.  &  S.  6  See  Barton  v.  Latour,  18  Beav.  526. 
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Under  the  13th  and  15th  of  the  Orders  of  August,  1841,  a  purchaser 
is  now  enabled  to  enforce  the  order  for  letting  him  into  possession  by 
the  ordinary  process  of  contempt,  and  by  the  writ  of  assistance.^ 

The  purchaser,  upon  pa^Tnent  of  his  purchase-money  into  Court,  is 
entitled  to  a  conveyance  of  the  estate,  and  it  is  incumbent  on  his  soli- 
citor to  prepare  the  draft  of  the  conveyance,  and  to  tender  it  to  the  ven- 
dor's solicitor  for  his  approbation. '^  If  objections  are  made  to  the  draft 
which  the  solicitors  cannot  decide,  and  neither  the  decree  nor  the  order 
for  paying  in  the  purchase-money  authorizes  the  Master  to  settle  the 
conveyance,  an  order  of  reference  to  the  Master  to  settle  the  conve}'- 
ance,  with  the  usual  directions  for  the  production  of  the  title-deeds,  &c.,* 
must  be  obtained  and  served,  and,  with  the  draft  of  the  conveyance, 
must  be  left  at  the  Master's  office,  when  the  course  alread}^  pointed 
out,  with  respect  to  the  settlement  of  conveyances  by  the  Master,  will 
be  pursued.^ 

The  conveyance  having  been  settled  and  engrossed,  must  be  exe- 
cuted by  the  parties  ;  and  if  any  party  refuses,  an  application 
*  should  be  made  by  the  purchaser  to  the  Court  for  an  order  that  *1280 
he  ma}'  execute  it.-^ 

The  conveyance  being  executed,  the  purchaser  is  entitled  to  have  the 
title-deeds  relating  to  the  estate  delivered  up  to  him.  A  direction  for 
the  delivery  of  them  frequently  forms  part  of  the  order  for  payment  of 
the  purchase-money  into  Court ;  if  it  does  not,  and  the  documents  are 
in  the  Master's  office,  an  order,  that  they  may  be  delivered  to  him,  may 
be  obtained  by  the  purchaser  upon  motion.^  Where  there  are  several 
lots,  and  the  purchaser  has  not  bought  them  all,  the  form  of  the  order 
generall}^  is,  "  that  such  of  the  title-deeds,  &c.,  as  relate  solely  to  the 
lot  purchased,  and  also  such  as  relate  to  the  same  jointly  with  other  lots 
of  less  value,  be  delivered  to  the  purchaser,  or  to  whom  he  shall  appoint, 
he  submitting  to  produce  such  last-mentioned  deeds  and  writings,  on 
necessar}'  occasions,  and  to  enter  into  a  covenant  for  that  purpose,  and 
to  give  attested  copies  thereof  when  required,  at  the  expense  of  the 
party  requiring  the  same ;  but  as  to  such  title-deeds,  as  relate  to  the 
estate  purchased  jointly  with  other  estates  of  greater  value,  he  is  to 
have  attested  copies  thereof,  at  the  expense  of  the  estate ;  and  the  per- 
sons entitled  to  such  estates  of  greater  value,  are  to  execute  to  him  the 
like  covenants,  to  produce  such  deeds  and  writings,  on  necessary  occa- 
sions ;  and  in  case  any  dispute  shall  arise  between  the  parties  touching 

6  See  nnte,])p.  lOGl,  10G2;  see  Planters'  case  for  exemption.  Hodgson  v.  Shaw,  U 
Bank  v.  Fowlkes,  4  Sneed  (Tenn.),  461 ;  To-      Jur.  95,  V.  C.  K.  15. 

nvbee  v.  Duekiiell,   and  Wilson  v.  Angers,  i  Sitwell  v.  Millcrsh,  4  M.  &  C.  581  ;  and 

cited  Scton,  1221).  15th    Order  of    Ans^ust,  1841;  see  Miller  v. 

7  1  T.  &  V.  421.  Sherry,  2  Wallace  U.  S.  237,  cited  ariW,  127(5 

8  Ante,  p.  117f!.  note;  Ayles  v.  Cox,  17  Beav.  584;  Rowley  v. 

9  An/e,  p.  1181.  It  is  now  usual  in  Adams,"l4  Heav.  1:30.  A  creditor  wlio  "had 
England  for  the  Judge  himself,  in  Chambers,  obtained  an  administration  decree  was  held  a 
to  decide  upon  questions  in  dispute  concern-  proper  person  to  apply.  Jie  Wragg,  1  De  G., 
ing  the   draft  conveyance.     The   purchaser  J.  &  S.  350. 

must  pay  his  own  costs  of  settling  the  con-  2  Hand,  154. 

veyance,  uii'css  he  can  make  out  a  special 
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the  copies  of  any  particular  deeds,  the  said  Master  is  to  settle  the 
same."  * 

One  order  may  embrace  the  delivery  of  all  the  deeds  to  the  purchasers 
of  the  several  lots. 

It  ma}'  be  mentioned  here,  that  the  rule  laid  down  in  the  above  order 
(which  was  settled  by  Lord  Hardwicke)  is  the  rule  generally  adopted 
b}^  the  Court  with  regard  to  the  right  to  the  title-deeds  of  an  estate  sold 
b}'  order  of  the  Court.  In  Kennard  v.  Christie,*  Lord  Eldon  determined, 
that  the  purchaser  of  the  largest  lot  is  to  have  the  title-deeds,  and  not 
the  purchaser  of  several  lots,  although  such  several  lots  together  were 
larger  than  the  largest  single  lot. 

We  have  hitherto  discussed  the  course  of  proceeding  to  complete  a 
sale,  as  applicable  to  those  cases  only  in  which  the  purchaser  is  desirous 
and  willing  to  complete  it  himself.  It  may,  however,  happen, 
*1281  that  after  he  has  been  purchaser  of  a  lot,  he  *  becomes  unwilling 
to  complete  his  purchase,  — in  that  case  it  is  for  the  vendor,  or 
rather  for  the  solicitor  of  the  plaintiff,  who,  as  we  have  seen,^  is  the 
person  who  acts  on  behalf  of  all  parties,  to  take  the  necessary  steps  to 
compel  him.'^ 

The  rule,  that  the  Master's  report  of  a  purchase  must  be  absolutely 
confirmed  before  the  contract  can  be  considered  as  binding,  applies 
equally  to  cases  in  which  it  is  sought  to  compel  a  purchaser  to  complete 
his  purchase,  as  where  it  is  sought  to  enforce  the  contract  against  the 
vendor.*  As  a  preliminary  step,  therefore,  towards  enforcing  the  com- 
pletion of  the  contract,  it  is  necessary  to  have  the  report  confirmed.* 
This  may  be  done,  by  the  plaintiff's  solicitor  obtaining  the  report  from 
the  Master's  office,  and  procuring  the  usual  order  nisi,  that  the  report 
may  be  confirmed  within  a  limited  time,  unless  cause  is  shown  to  the 
contrary,^  and  serving  it  upon  the  purchaser  in  person,  as  well  as  upon 

3  Rand.  152;  1  Davidson  Conv.  539,  560;  6  Hnraph.  147.]     But  they  will  not  be  at- 

and  see  Griffiths  v.  Hatchard,  1  K.  &  J.  17;  taehed  for  contempt,  in  refusing  to  pay  the 

18  Jur.  649;  Lord  Kinnaird  p.  Christie,  Seton,  purcliase-money,   until  an  order  to  pay  the 

1200;  Scott «.  Jackman,  21  Beav.  110.  purchase-monev  has  been  passed.    Cowell  v. 

*  March,  1809;  cited  2  Smith,  211,  3d  ed.;  Lippitt,  3  R.  I."  92. 
see  Griffiths  v.  Hatchard,  1  K.  &  J.  17 ;  18  Jur.  [The  parties  may,  if  they  see  proper,  in- 

619;  Lord  Kinnaird  y.  Christie,  Seton,  1200.  stead  of  proceeding:  by  attachment,  file  a  bill 

1  Ante.  p.  1267.  for  specific  performance.     Bowne  v.  Kitter,  11 

2  Where  a  person  becomes  a  purchaser  C.  E.  Green,  457.  And  see  Caret  v.  Hubbell, 
under  a  decree  of  the  Court  of  Chancery,  he  36  N.  Y.  677.] 

submits   himself    to   the   jurisdiction   of  the  S  Anon.,  2  Ves.  .J.  336;  Childress  r.  Hurt, 

Court,  in  that   suit,    as   to   all  matters  con-  2  Swan  (Tenn.),  487;  Vincent  f.  Going,  3  Dr. 

nected  with  such  sale,  or  relating  to  him  in  &  War.   75,  n.  (a).     [In   Virginia,   at  any 

the   character  of  purchaser.     Kequa  v.  Rea,  time  before  action  on  the  report  of  sale,  the 

2  Paige,  339;  Clarkson  v.   Read,  15  Grattan  Master  or  commissioner   may  make  a  sup- 

(Va.),  288;  Gross  v.  Pearsy,  2  P.  &  H.  (Va.)  plcmental    report,    correcting  any    mistake, 

483;  Blackmore  v.  Barker,  2  Swan  (Tenn.),  supplying  any  omission,  or  explaining  any 

340;  Stimson  v.  Meade,  2  R.  I.  541;  Shann  ambiguity  in  a  previous  report.     Crockett  v. 

V.  .Jones,  4  C.  E.  Green,  251.     And  the  Court  Sexton,  29  Gratt.  46.] 

may  by  attachment  compel  a  purchaser  at  a  ^  Anon.,  2  Ves.  J.  336.     Payment  cannot 

sale  by  the  Master,  to  complete  his  purchase,  be  resisted  on  the  ground  of  irregularity  in  a 

bv  paying  in  the  purchase-money.     So  of  a  sale,  after  the  sale  has  been  confirmed  b}^  the 

siiret}' for  the  purchaser      Wood'ii.  Mann,  3  Court,  and  the  time  for  appeal  has  expired.' 

Sumner,  318;  Gordon  r.  Sims,  2  M'Cord  Ch.  Todd   v.  Dowd,   1   Met.    (Ken.)   281.     [See 

151.     [Or  give  judgment  against  the   pur-  Spence  v.  Armour,  9  Heisk.  167.] 
chasei  and  his  sureties.     Deaderick  v.  Smith,  ^  Ante,  pp.  1273,  1274. 
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the  solicitors  of  the  other  parties  to  the  suit.  If  no  caiise  is  shown, 
then  he  must  proceed  to  have  the  report  confirmed,  absolutelj^,  in  the 
manner  before  pointed  out.®  Where  the  purchaser  has  alread}'  obtained 
an  order  nisi,  the  plaintiff  may,  as  we  have  seen,  proceed  to  confirm  it, 
absolutel}',  without  a  fresh  order  nisi.'' 

Having  confirmed  the  Report  of  the  Master,  an  important  considera- 
tion arises,  viz.,  whether  the  purchaser  is  in  a  situation  to  complete  his 
contract ;  for  if  he  is  not  a  responsible  person,  it  will  be  better  that  the 
matter  should  stop  here  than  that  any  further  expense  should  be  in- 
curred. If,  therefore,  it  should  appear  that  the  purchaser  is  unable  to 
perform  his  contract,  a  motion  may  be  made  to  discharge  him  from  his 
bidding,  and  that  the  estate  ma}'  be  resold  with  the  approbation  of  the 
Master.*  An  order  may  be  made  upon  this  motion,  with  the  purchaser's 
consent ;  ^  but  if  he  does  not  consent,  notice  of  it  should  be 
served  on  the  purchaser,  *  and  it  should  be  supported  by  an  affi-  *1282 
davit  of  the  facts  upon  which  it  is  considered  right  to  make  it.^ 

According,  however,  to  the  present  practice,  a  more  complete  remedy 
is  affbrded  against  a  purchaser  refusing  without  cause  to  fulfil  his  con- 
tract, for  the  plaintiff  may  obtain  an  order  for  the  estate  to  be  resold, 
and  for  the  purchaser  to  pay  as  well  the  expenses  arising  from  the  non- 
completion  of  the  purchase,  the  application  and  the  resale,  as  also  any 
deficienc}'  in  price  arising  upon  the  second  sale.^  This  order  was  made 
by  Lord  Cottenham,  in  Harding  v.  Harding,^  after  consultation  with  the 
other  Judges  of  the  Court ;  and  although  in  that  case  the  purchaser  was 
a  defendant  in  the  cause,  it  does  not  seem  that  that  fact  was  considered 
as  necessar}^,  in  order  to  enable  such  an  order  to  be  made.* 

It  may  be  mentioned  here,  that  if  it  is  discovered  that  the  purchaser 

8  Ante,  pp.  1273,  1274.  to  the  register's  report,  or  file  a  petition  in 

7  Ante,  pp.  1273,  1274.  the  cause;  he  cannot  assert  his  rights  by  an 

8  Hodder  V.  Ruffin,  1  V.  &  B.  544 ;  1  Sug.  original  hill.  Haralson  v.  George,  56  "Ala. 
V.  &  P.  60;  Cunningham  v.  Williams,  2  295.]  Upon  a  sale  by  a  Master,  if  the  bidder 
Anst.  344.  to  whom  the  property  is  struck  off  refuses  to 

9  Hand,  153.  complete  the  purchase,  the  iMaster  should  not 

1  See  2  Smith  Ch.  Pr.  (2d  Am.  ed.)  204,  allow  another  person  to  take  it  at  the  former 
note  (a),  174,  note  (a);  Deaver  v.  Reynolds,  bid.  Thompson  v.  Dimond,  3  Edw.  Ch.  298. 
1  Bland,  50.  Where,  by  the  conditions   of  sale,  it  is  pro- 

2  See  Simmons  v.  Tongue,  3  Bland,  341;  vided,  that  "  if  the  purchaser  do  not  comply 
Mullikin  v.  Mullikin,  1  Bland,  541;  Vanner-  with  the  conditions,  the  property  shall  be  re- 
son  ».  Cord,  1  S.  &  M.  Ch.  345;  Gross  v.  sold,"  the  officer  is  not  bound,  upon  a  failure 
Pearcy,  2  P.  &  H.  (Va.)  483;  Clarkson  v.  of  the  purchaser  to  comply  with  the  condi- 
Read,  15  Grattan,  288.  In  Matter  of  Yates,  tions,  to  make  a  second'  sale,  though  re- 
6  .lones  Eq.  212,  306;  Harding  v.  Yar-  quested  to  do  so  by  the  defendant  in  execu- 
brough,  6  Jones  Kq.  215,  n.;  Gray  r.  Gray,  1  tion.  Wondhull  v.  Ncafie,  1  (ireen  Ch.  409  ; 
Beav.  199;  S.  C.  nom.  Saunders  v.  Gray,  4  see  Thompson  r.  Dimond,  3  Edw.  Ch.  298; 
M.  &  C.  515,  n.  (a);  Folingo  r.  Martin,  16  Hewlett  r.  Davis,  3  Edw.  Ch.  338.  It  is  the 
Beav.  586;  Sweet  v.  !\Ieredith,  4  Giff.  207;  9  custom  in  New  Jersey,  at  public  sales,  where 
Jur.  N.  S.  569;  Robertson  v.  Skelton,  13  a  bid  is  fairly  claimed  by  two  or  more  per- 
Bcav.  91.  [To  hold  the  purchaser  liable  for  sons,  to  put  the  property  up  again  at  tiie  price 
the  deficiency,  the  order  of  resale  should,  bid,  and  as  at  the  bid  of  such  one  of  the 
after  notice  to  him.  declare  the  sale  to  be  at  competitors  as  the  auctioneer  may  declare  cn- 
hisrisk.  Sharp  r.  Hess,  1  Tenn.  Leg.  Rep.  titled  to  it.  Conover  v.  Walling,  2  McCar- 
23.     A  person  who  makes  an  advance  on  a  ter,  173. 

bid  may  be  thus  held  liable.     Allen  v.  East,  «  4  M.  &  C.  514.     [See  Long  v.  Weller, 

4   Baxt.  308.      See   Townsend  v.    Simon,   9  29  Graft.  347,  356.] 

Vroom,  239.     If  the  purchaser  claims  that  he  *  Saunders  v.  Gray,  quoted    4  M.    &   C. 

has  paid  the  purchase-money,  he  roust  object  515. 
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was  insane  at  the  time  of  the  bidding,  he  may  be  discharged  from  his  pur-  ' 
chase.  The  Court,  however,  will  not  in  such  case,  direct  the  next  best  bid- 
der to  be  declared  purchaser,  although  asked  to  do  so  on  behalf  of  all  the 
parties  in  the  cause,  and  the  bidder  consents,  but  will  direct  a  resale.^ 

If  the  purchaser  is  responsible,  the  Court  will,  if  required,  make  an 
order  tliat  he  shall,  within  a  given  time,  pay  the  money  into  Court,  and 
be  let  into  possession.^  Upon  hearing  the  motion  for  this  order,  the 
Court  will,  if  the  purchaser  appears  and  asks  for  it,  and  has  not  pre- 
cluded his  right  to  object  to  the  title,  direct  a  reference  to  the 
*1283  Master  to  inquire  whether  a  good  title  can  be  made.''  *  The 
purchaser  may  also  set  up  any  claim  he  may  have  to  compensa- 
tion for  any  deficiency.^ 

The  same  rule  was  laid  down  by  Lord  Thurlow  in  Bannister  v.  Way,"^ 
and  appears  to  have  been  acted  upon  by  Lord  Eldon  in  Hodder  v.  Ruffin^ 
and  in  Sanders  v.  Gray ;  *  and  it  has  been  recently  acknowledged  by 
Lord  Langdale  M.  R.,^  so  that  it  seems  to  be  now  the  undoubted  prac- 


5  Blackbeard  v.  Lindigren,  1  Cox,  205; 
see,  however,  Dart,  752,  n.  {y),  and  Hughes 
V.  Lipscombe,  6  Hare,  142. 

6  1  Newl.  .335;  [Silver  v.  Campbell,  10  C. 
E.  Green,  465]. 

V  lb.  3.36;  Gordon  v.  Sims,  2  M'Cord  Ch. 
167.  When  the  purchaser  at  the  Master's 
sale,  purchases  under  the  assurance  that  he 
is  to  receive  a  perfect  title,  if  such  title  can- 
not be  given,  he  will  not  be  compelled  to 
complete  the  purchase.  Morris  v.  Mowatt,  2 
Paige,  586;  Myers  v.  Raymond,  5  Florida, 
516.  A  purchaser  has  a  right  to  require, 
imder  such  circumstances,  a  title  which  is 
good  both  at  Law  and  in  Equity.  Morris  v. 
IMowatt,  supra;  see  Seaman  v.  Hicks,  8 
Paige,  656.  Where  the  person  conducting 
the  sale  of  personal  property  gives  notice  at 
the  sale  that  there  is  no  waiTanty  of  the 
soundness  of  the  property,  the  rule  caveat 
emptor  applies,  and  the  purchaser  will  be 
bound  to  pay,  though  the  property  should 
prove  unsound.  Parker  v.  Partlow,  12  Rich. 
Law  (S.  C),  679.  In  Maryland,  the  rule  of 
caveat  emptor  applies  to  all  judicial  sales. 
Chancery  in  no  case  attempts  to  sell  any 
thing  more  than  the  title  of  the  parties  to 
the  suit;  and  it  allows  of  no  inquiry  into  the 
title,  at  the  instance  of  the  purchaser  or  any- 
one else.  Brown  v.  Wallace,  4  Gill  &  J. 
479;  Anderson  v.  Foulke,  2  Harr.  &  G.  346;  . 
Farmers'  and  Planters'  Bank  v.  Martin,  7 
Md.  342;  see  Atkinson  v.  Farmer,  2  Murph. 
201.  [See,  to  same  effect,  Osterberg  v.  Union 
Trust  Co.,  93  U.  S.  424;  Thomas  v.  De  Baum, 
1  McCarter,  37 ;  Brown  v.  Wallace.  2  Bland, 
599.  And,  when  the  proceedings  are  in  in- 
vitum.  Houslv  v.  Lindsay,  10  Heisk.  651; 
Staunton  v.  Harris,  9  Heisk.  579 ;  Foster  v. 
Bradford,  1  Tenn.  Ch.  400.  Aliter,  of  sales 
for  partition.  Smith  v.  Britain,  3  Ired.  Eq. 
347;  Deaderick  v.  Smith,  6  Humph.  147.J 
In  Spring  v.  Sandford,  7  Paige,  556,  it  was 
held  that  where  real  estate  is  sold  by  a  Mas- 
ter under  a  decree  of  a  Court  of  Chancery, 
as  and  for  a  good  title,  the  purchaser  is  only 


entitled  to  such  a  title  as  a  purchaser  of  the 
premises  at  a  private  sale  would  be  bound  to 
receive  from  his  vendor.  See  Jackson  v.  Ed- 
w^ards,  7  Paige,  386;  S.  C.  22  Wend.  498; 
Matter  of  Browning,  2  Paige,  64;  Dunham  v. 
Minard,  4  Paige,  441 ;  Weems  v.  Brewer,  2 
Harr.  &  G.  390. 

1  2  Smith,  224,  3d  ed.  The  conditions  of 
sale  ordinarily  provide,  that  any  error  or 
misstatement  in  the  particulars  is  not  to  an- 
nul the  sale,  or  entitle  the  purchaser  to  be 
discharged  from  his  purchase ;  but  that  com- 
pensation, the  amount  thereof  to  be  settled 
l)y  the  Judge  at  Chambers,  is  to  be  made  to 
or  by  the  purchaser,  as  the  case  mav  be. 
Regul.  8  Aug.j  1857,  Sched.No.  7  (9).  As  to 
compensation  in  such  cases,  see  Ridgwav  v. 
Gray,  1  M'N.  &  G.  109 ;  Alvanlev  v.  Kin- 
naifd,  2  M'N.  &  G.  1;  14  Jur.  897".  Where 
the  purchaser  claims  compensation,  he  should 
apply  by  summons  for  the  allowance  thereof, 
either  out  of  his  purchase-money,  and  for 
leave  to  pay  in  the  remainder;  or  as  a  sepa- 
rate application.  On  the  other  hand,  where 
the  vendor  claims  compensation  against  the 
purchaser,  the  solicitor  conducting  the  sale 
should  apply  by  summons,  which  must  be 
served  on  the  purchaser's  solicitor,  that  he 
may  be  ordered  to  pay  compensation,  in  ad- 
dition to  his  purchase-money.  Under  special 
circumstances  leave  has  been  given  to  a  pur- 
chaser to  pay  in  his  purchase-money,  with- 
out prejudice  to  his  claim  of  compensation. 
Man  V.  Ricketts,  5  De  G.  &  S.  116. 

2  Ax  relatione  E.  D.  Colvill,  Regist. ;  see 
also  Reg.  Lib.  A.  1788,  425,  S.  C. 

3  Cited  1  Newl.  336;  and  see  Reg.  Lib.  A. 
1810,  44,  S.  C. 

4  Thiacase  is  cited  by  Mr.  Newland,  Vol. 
I.  p.  337,  as  an  authority  for  the  contrary 
proposition;  but  upon  reference  to  the  Regis- 
trar's book,  it  appears  that  a  reference  was 
made  to  the  Master  to  inquire  into  the  title. 
Reg.  Lib.  B.  1810,  456. 

s  Smart  v.  M'Lellan,  Rolls,  14  Jan., 
1840. 
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tice  of  the  Court,  that,  before  an  order  can  be  made  to  compel  an 
absent  purchaser  to  pay  in  his  money,  the  solicitor  for  the  plaintiff  must 
deliver  to  the  purchaser  an  abstract  of  the  title,  and  procure  the  Master's 
report  that  a  good  title  can  be  made.® 

The  order  for  paj-ment  of  the  purchase-money  being  made  must  be 
served  personally  upon  the  purchaser,  and  if  not  complied  with,  maj'  be 
enforced  in  the  ordinary  manner.'' 

A  sale  before  a  Master  is  not  within  the  Statute  of  Frauds,  and  after 
a  confirmation  will  be  enforced  against  the  representatives  of  the  pur- 
chaser, although  not  signed  ;  the  judgment  of  the  Court  taking  it  out  of 
the  statute.^  The  Court,  however,  cannot  enforce  the  contract  against 
them,  without  a  suit,  but  it  will  allow  the  heir  to  have  the  benefit 
of  the  contract,®  upon  pa3'ment  of  the  *  purchase-mone}',  lea\'ing  *1284 
it  to  him  to  compel  the  executors  to  reimburse  him,  if  the}-  have 
assets  ;  and,  where  the  heir  refused  to  accede  to  this  arrangement,  the 
Court  directed  a  resale,  reserving  the  consideration  as  to  an}'  deficiency 
that  might  arise  on  the  resale,  and  by  whom  the  costs  of  it  were  to  be 
vepaid.-' 

From  what  has  been  stated,  it  will  be  perceived,  that  where  a  sale 
has  been  fairly  and  properl}-  conducted,  and  the  party  is  able  to  com- 
plete his  contract,  he  will  be  held  stricth'  to  his  bargain.^  Where,  how- 
ever, the  contract  is  unreasonable,  the  Court  will  relieve  the  purchaser 
as  well  as  the  seller.^  Thus,  in  Savile  v.  Savile^*  a  purchaser  at  a  sale 
under  the  Court,  which  took  place  about  the  time  of  the  South  Sea 
bubble,  was  discharged  from  his  purchase  on  submitting  to  forfeit  his 
deposit,  on  the  ground  of  the  exorbitance  of  the  price. ^ 

With  respect  to  the  last  case,  however,  it  is  to  be  observed  that  there 
is  no  doubt,  now,  that  the  circumstance,  that  the  price  given  is  much 
be3'ond  the  value  of  the  estate,  will  not  be,  of  itself,  a  sufficient  ground 
to  release  a  purchaser  from  his  contract  even  upon  the  terms  of  for- 
feiting a  deposit.*  Where,  however,  the  purchaser  has,  by  mistake, 
given  an  unreasonable  [)ri(;e  for  an  estate,  the  Court  will,  in  a  proper 
case,  wholly  rescind  the  contract.''     But  if  a  person  without  authority 

«  Ante,  p.  1275.  6  i  Siif^d.  V.  &  P.  71,  and  the  case  of 

">  Ante,  p.  1042  et  seq.  General  Hirch's   estate  there  cited;   and  see 

8  1  Sugd.  V.  &  P.  65,  cites  Attorney-  Sewell  v.  Johnson,  Bimb.  76 ;  see  Gardner  v. 
General  v.  Dav,  1  Ves.  218.                            '  Schermcrliorn,  1  Clarke,  101:  Tripp  v.  Cook, 

9  A  l)idder'  at  a  sale  by  a  Clerk  and  Mas-  26  Wend.  143;  Keed  v.  Brooks,  3  Litt.  127; 
ter  in  Equity,  may  assign  his  bid,  and  a  deed  Hart  v.  IJlcight,  3  Monroe,  273.  Apurcha.ser 
to  the.  assigiii-e  passes  the  title.  Campbell  v.  under  a  Master's  sale  will  not  be  let  off  from 
Baker,  G  .tones  Law,  255.  his  pureliaso  by  a  submission  to  forfeit  his 

1  Lord  V.  Lord,  1  Sim.  203.  deposit.     Wood  v.  Mann.  3  Sumner,  317. 

2  See  Jewett  v.  Miller,  10  N.  Y.  402.  7  i  Sugd.  V.  &  P.  72;  Morshead  v.  Fred- 
2  1  Sugd.  V.  &  P.  119;  Clayton  v.  Glover,       erick,  cited  ibid.     A  sale  was  set  aside  at  the 

3  Jones    Kq.   (N.  (3.)  371;  Lachlan  r.   Hey-  instance  of   the  purchaser,  on  account   of  a 

nolds,   1  Kay,  52;  M'CuUock  v.  Gregory,  1  serious  mistake  in  the  representation  of  the 

K.  &  .r.  280 ;"see  I^ankford  w.. Jackson,  21  Ala.  lands.     Gordon  «;.  Sims,  2  M't'ord   Ch.  159; 

650.  Laight  v.   Pell,  1  Edw.  (Jh.  577.     So  a  sale 

■*  1  P.  Wms.  745.  was  set  aside  because  it  was  knocked  off  to 

*  See  Gist  v.  Frazier,  2  Litt.  118;  Amer.  the  purchaser  prematurely,  by  a  mistake  of 

InR.  Co.  V.   Oakley,  9  Paige,   259;  Tripp  v.  the  auctioneer,  who  did   not  hear   a   higher 

Cook,  26  Wend.  143.  bid.     Gordon  v.  Sims,  2  M'Cord  Ch.  159;  see 
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*1285  inteiiirc  in  a  sale  and  *  bid,  althongh  lie  docs  it  to  prevent 
the  property  being  sold  at  an  undervalue,  the  Court  will  not 
release  hini.^ 

It  is  to  be  remarked,  that  if  a  purchase  be  rescinded,  after  the  pur- 
chaser has  paid  his  money  into  Court,  he  must,  if  it  has  been  laid  out 
upon  his  application,  take  back  the  stock,  whether  the  funds  have  fallen 
or  risen  since  the  investment.'^ 

It  may  be  mentioned  here,  that  if,  after  becoming  the  bidder  for 
an  estate,  the  purchaser  is  desirous  of  being  discharged  from  his  con- 
tract, and  of  substituting  another  person  in  his  stead,  the  Court  will, 
on  motion,  make  an  order  to  that  effect ;  he  must,  however,  support  his 
motion  by  an  affidavit  that  there  is  no  under-bargain,  for  the  new  pur- 
chaser may  give  the  other  a  sum  of  mone^'  to  stand  in  his  place,  and  so 
deceive  the  Court :  ^  and  the  rule  appears  to  be,  that  if  a  purchaser 
resell  behind  the  back  of  the  Court  before  the  purchase  is  confirmed, 
the  second  purchaser  is  considered  a  substituted  purchaser,  and  must 
pay  the  additional  price  into  Court  for  the  benefit  of  the  estate.*  Where 
the  highest  bidder  at  an  auction  induced  the  auctioneer  to  accept  another 
person  in  his  place,  concealing  the  fact  that  he  had  sold  his  bargain  at 
an  advance,  which  he  received  and  then  absconded,  the  property  was 
ordered  to  be  resold ;  reserving  all  questions  of  liability  of  the  original 
or  sub-purchaser.^ 

Where  estates  are  sold  before  a  Master,  under  the  decree  of  a  Court 


Anderson  v.  Foiilke,  2  Harr.  &■  G.  346; 
Campbell  v.  Gardner,  3  Stockt.  (N.  J.)  423. 
So  where  there  has  been  surprise.  William- 
Bon  );.  Dale,  3  John.  Ch.  2S)0.  So  where  the 
party  conductintr  the  sale  had  been  f?uilty  of 
misrepresentation.  Lachlan  v.  Reynolds, 
Kav,  52;  see  also  Culvert  v.  Godfrey,  6 
Beav.  97,  106,  110;  Grissell  v.  Peto,  2  Sin.  & 
G.  39;  and  where  a  purchaser  was  induced  to 
enter  into  the  contract  on  the  faith  of  a  state- 
ment, untruly  made  by  the  solicitor  conduct- 
ing tlie  sale,  that  a  good  title  could  be  made 
to  the  property,  he  was  discharged  out  of 
custody,  under  an  attachment  for  non-pay- 
ment of  the  purchase-money,  and  the  con- 
tract was  rescinded.  Bromage  v.  Davies,  4 
Jur.  N.  S.  683,  V.  C.  S.  See,  for  «tlier 
causes  for  which  a  resale  will  be  ordered, 
Millspaugh  V.  McBride,  7  Paige,  509;  Tripp 
r.  Cook,  26  Wend.  143;  Brown  v.  Frost,  10 
Paige,  243 ;  American  Ins.  Co.  v.  Oakley,  9 
Paige,  259;  post,  1285,  note;  Conover  v. 
Walling,  2McCarter,  173;  [VVcltzlerr.  Shaun- 
man,  9  C.  E.  Green,  60].  Where  land  sold 
under  a  decree  has  been  sacrificed  by  the 
neglect  or  mistake  of  the  Master,  the  parties 
injured  are  entitled  to  a  resale,  or  such  other 
relief  as  can  be  given,  without  doing  injus- 
tice to  bond  fde  purchasers.  Araer.  Ins.  Co. 
V.  Oakley,  9  Paige,  259.  A  sale  ma}'  be  re- 
strained where  there  is  an  attempt  to  make  it 
under  such  circumstances  as  must  necessarily 
cause  a  sacritice.  McGown  v.  Sandford,  9 
Paige,  290.     [A  purchaser  will  not  be  relieved 


after  confirmation  because  of  an  incum- 
brance of  which  he  had  knowledge  at  the 
time,  and  which  he  then  supposed  the  estate 
would  be  able  to  pay.  Mountcastle  v.  Moore, 
11  Heisk.  481.] 

1  Nelthorpe  v.  Pennyman,  14  Ves.  517. 
Where  conduct  of  sale  had  been  given  to 
a  defendant,  leave  was  given  to  a  purchaser 
to  apply  as  to  his  costs,  but  no  order  was 
)nade  for  pavment.  Mullens  v.  Hi.ssey,  L. 
R.  1  Eq.  488;  M.  R. 

2  Hodder  v.  .Ruffin,  V.  C,  21st  March, 
1825,  cited  Sugd.  V.  &  P.  71- 

3  Rigby  V.  Macnaniara,  6  Ves.  515:  Vale 
V.  Davenport,  (6.  515;  Holroyd  ij.  Wvatt,  2 
Coll.  327;  9  Jur.  1072;  Seton,  1208;  aiul  see 
Dowell  I'.  Tuftnell,  1  K.  &  J.  324;  Pearce  v. 
Pearce,  7  Sim.  138.  Formerly  the  practice 
appears  to  have  been,  to  make  the  order  on 
consent  of  all  parties  without  such  affidavit. 
Matthews  v.  Stubbs,  2  Brown,  391.  Where 
neither  the  original  purchaser  nor  the  vendor 
consented,  the  application  was  refused.  Re 
Settled  Estates  Act,  4  Giff.  90;  S.  C.  num.  Re 
Goodwin,  8  Jur.  N.  S.  1173. 

4  Hodder  i\  RufHn,  1  Tamlyn,  341 ;  see 
Proctor  V.  Farnani,  5  Paige,  614;  Campbell 
V.  Baker,  6  Jones  Law  (N,  C),  255. 

5  Ilolrovd  V.  Wvatt,  2  Coil.  327;  9  Jur. 
1072;  In  tit  Settled  Estates  Act,  4  Giff.  90; 
S.  C.  nom.  Re  Goodwin,  8  Jur.  N.  S.  117-3,  a 
resale  was  ordered  on  the  terms  of  tl>e  origi- 
nal purchaser  paying  the  advance  into  Court. 
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of  Equit}',  the  Court  considers  itself  to  have  greater  power  over  the 
contract  than  it  would  have  were  the  contract  made  between  partj*  and 
part}' ;  ^  and,  as  the  chief  aim  of  the  Court  is  to  obtain  as  great  a  price 
for  the  estate  as  can  possiblj*  be  got,  it  is  in  the  habit,  after  the  estate 
has  been  sold,  of  "opening  the  biddings,"  that  is,  of  allowing  a  person 
to  offer  a  larger  price  than  the  estate  was  original!}'  sold  for,  and,  upon 
such  offer  being  made,  and  a  proportionate  deposit  paid  in,  of  directing 
a  resale  of  the  property.' 

*  An}'  person  may  open  the  biddings,  and  there  seems  to  be  *1286 
no  doubt  that  a  person  who  is  interested  in  the  pi-oduce  of  the 
estate,  such  as  a  residuary  legatee,^  or  a  tenant  for  life  or  reversioner 
may  do  so ;  '^  but  the  opinion  of  the  Court  appears  to  have  fluctuated 
upon  the  question,  whether  the  Court  will  entertain  an  application  to 
open  biddings  on  behalf  of  a  party  who  was  present  at  the  sale.^ 

Mere  advance  of  price,  if  the  report  of  the  purchaser  being  the  best 
bidder  is  not  absolutely  confirmed,  is  sufficient  to  open  the  biddings,^ 
and  they  may  be  opened  more  than  once.* 


8  See  Savile  r.  Savfle,  1  P.  Wms.  747; 
Barlow  V.  Osborne,  6  H.  L.  Ca.  556;  4  Jur. 
N.  S.  367;  S.  C.  nom.  Osborne  r.  Foreman,  8 
Ue  G.,  M.  &  G.  122;  2  .lur.  N.  S.  361;  Har- 
per V.  Haves,  7  Jur.  N.  S.  245;  9  \V.  R.  504. 
L.  C;  Waterhouse  v.  Wilkinson,  1  H.  .fe  M. 
636. 

"i  [But  the  practice  has  been  changed  b}' 
Statute,  30  &  31  Vic.  c.  48,  §  7.]  The 
English  practice  in  opening  biddings  upon  an 
advance  on  a  Master's  sale  is  not  recognized 
in  New  York.  North  Carolina,  Maryland, 
New  Jerse}-,  or  South  Carolina.  Gardner  v. 
Schermerhorn,  1  Clarke,  101 ;  Lefevre  v.  Lara- 
way,  22  Barb.  107;  Andrews  v.  Scotton,  9 
Bland.  629;  Young  v.  Seague,  1  Bailey  Eq. 
14;  Seaman  r.  Kiggins,  1  Green  Cli.  214; 
Conover  v.  Walling,' 2  McCarter,  173;  Wil- 
liamson V.  Dale.  3  John.  Ch.  290;  I'enn  v. 
Tolleson,  20  Ark.  652;  (Jordon  v.  Sims,  2 
M'Cord  Ch.  158;  and  the  (Chancellor  of  New 
Yoik,  in  Duncan  v.  Dodd,  2  Paige,  100,  ob- 
serves that  it  is  not  desirable  that  it  should 
be  introduced  there.  See  also,  lo  the  same 
effect,  Collier  v.  Whipple,  13  Wend.  224. 
See  further  upon  the  practice  of  opening  bid- 
dings, Scott  V.  Nesbitt,  3  Bro.  C.  C.  (Per- 
kins's ed.)  475, notes  (1),  {n),  and  (A),  and  cases 
ciU'd;  Anon.,  1  Sumner's  Ves.  453,  note  (a), 
and  cases  (tited;  Andrews  v.  Emerson,  7 
Sumner's  Ves.  4'20,  note  (a);  Chetham  v. 
Grugeon,  5  ul.  86,  note  (n);  Anderson  v. 
Fouike,  2  Ilarr.  &  G.  346.  The  biddings 
will  not  be  opened  in  New  York,  except  lor 
sfK'cial  caus<!.  Lef(!vre  r.  Laraway,  22  Barb. 
167;  and  not  then,  unless  the  jiunhaser,  be- 
ing himself  free  from  fault,  is  fully  iiideni- 
niiicd  for  all  damages,  costs,  and  expenses,  to 
whiih  he  has  been  subjected.  Duncan  v. 
Dodd.  3  Paige,  100;  Collier  v.  Whipi  Ic,  13 
Wend.  224:  Lansing  v  .M'I'herson,  3  John. 
Ch.  425;  Williamson  r.  Dale,  3  John.  Ch. 
290;  Requa  v.  Rea,  2  Paige,  339;  North 
River  Ins.  Co.  v.  Holmes,  1  Hoff.  Ch.  Pr. 
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146,  149;  Amer.  Ins.  Co.  v.  Oakley,  9  Paige, 
257;  Post  V.  Leet,  8  Paige,  357;  Lefevre  v. 
Laraway,  22  Barb.  167.  So  in  South  Caro- 
lina, Frazier  r.  Hall,  2  M'Cord  Ch.  159,  note 
(2).  So  in  Marvland,  Anderson  v.  Fouike,  2 
Harr.  &  G.  343.  See  Wood  v.  Hudson,  5 
Munf.  423;  Campbell  v.  Gardner,  3  Stockt. 
(N.J.)  423.  [In  Tennessee,  the  biddings  are 
now  opened  on  an  advance  of  ten  per  cent. 
Click  V.  Burris,  6  Ileisk.  539;  Atkison  v. 
Murfree,  1  Tenn.  Ch.  51.  And  may  be  re- 
opened upon  good  cause  and  a  sufficient  ad- 
vance. Mound  City  Mat.  Life  Ins.  Co.  v. 
Hamilton,  3  Tenn.  Ch.  228;  Mayo  v.  Hard- 
ing, 3  Tenn.  Ch.  237.]  The  expediency  of 
this  practice  of  "opening  biddings"  seem^ 
verv  doubtful.  See  remarks  of  Lord  I'.idon, 
in  t.  &  R.  75;  Jac.  526 ;  and  2  J.  &  W.  348; 
and  of  tr-e  learned  Lords  in  Barlow  v.  Os- 
borne, 6  II.  L.  Ca.  556. 

1  Hooper  V.  Goodwin,  G.  Coop.  95;  Chap- 
man V.  Fowler,  3  Hare,  577. 

2  Williams  v.  Attenborough,  T.  &  R.  70; 
M'CuUock  V.  Cotbatch,  3  Mad.  314;  Preston 
v.  Barker.  16  Ves.  140;  Thornhill  v.  Thorn- 
hill.  2  J.  &  W^  .347. 

»  See  M'CuUock  v.  Colbatch,  3  Mad.  314; 
Thornhill  v.  Thornhill,  2  J.  &  M  347:  Tyn- 
dale  v.  ^^'arre,  Jac.  525;  Lefroy  v.  Lefroy,  2 
Russ.  606;  Cockrane  v.  Cockrane,  2  R.  &  M. 
684;  Shallcross  v.  Hibberson,  1  C  P.  (Coop, 
t.  Cott.  380;  Re  Jones,  1  Giff.  284,  5  Jur.  N. 
S.  1243;  Ware  v.  Watson,  7  De  G.,  M.  &  G. 
739;  2  Jur.  N.  S.  129;  Somner  v.  Charlton, 
cited  5  Ves.  655;  Preston  v.  Barker,  16  Ves. 
140.  [See  Bradford  v.  Hamilton,  3  Tenn.  Ch. 
334.] 

■•  A  resale  will  not  be  ordered  in  New 
York  either  before  or  after  the  confirmation 
of  the  report  of  sale,  upon  an  offer  of  an  in- 
creased i)rice  alone.  Lefevre  v.  Larawav,  22 
Barb.  167. 

6  I  Sugd.  V.  &  P.  G6;  Scott  v.  Nesbitt,  3 
Bro.  C.  C.  475. 
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An  advance  of  10/.  per  cent  was  formerly  considered  to  be  snfRcieat 
on  a  large  sum,  to  induce  the  Court  to  open  the  biddings  ;  ®  but  in 
Andrews  v.  Emerson,''  Lord  Eldon  said  that  the  rule  of  lOZ.  per  cent 
was  not  a  wise  rule  to  establish,  as  the  consequence  was  that 
*1287  3-on  never  got  more,  and  desired  it  to  be  observed,  that  in  *  future 
there  should  be  no  such  rule.^  In  White  v.  Wilson,'^  his  Lordship 
repeated  the  same  opinion  as  to  the  impolicy  of  such  a  rule,  but  never- 
theless said,  that  in  some  cases  he  should  be  satisfied  with  that  (i.  e.  an 
advance  of  10/.  per  cent)  ;  in  some,  he  should  be  satisfied  with  less  ; 
and  in  some  he  should  require  more.  And  accordingly,  in  Brooks  v. 
Smith, ^  it  being  a  creditor's  suit,  his  Lordship  permitted  the  biddings  to 
be  opened  upon  an  advance  of  hi.  per  cent  on  10,000/.  In  Garstone  v. 
Edwards,'^  however.  Sir  J.  Leach  V.  C,  who  appears  to  have  been 
favorable  to  an  adherence  to  the  rule  of  10/.  per  cent,^  refused  an  offer 
of  350/.,  being  at  the  rate  of  six  and  a  half  per  cent  on  5300/.,  observ- 
ing, that  the  case  cited,®  merely  established,  that  where  an  advance  so 
large  as  500/.  was  off'ered,  the  Court  would  act  upon  it,  though  it  was 
less  than  10/.  per  cent ; ''  so  that,  on  the  whole,  it  may  be  concluded 
that,  although  in  the  case  of  an  advance  of  so  large  a  sum  as  500/.,  the 
Court  will  permit  the  biddings  to  be  opened,  even  if  it  is  under  10/.  per 
cent,  yet  the  Court,  in  ordinary  cases,  considers  10/.  per  cent  (which  is 
the  usual  amount  of  the  deposit  paid  upon  sales  by  auction  out  of  Court) 
as  a  proper  deposit  to  be  paid  when  biddings  are  opened.^ 

When,  however,  the  timber  upon  a  lot  sold  has  been  taken  at  a  valua 
tion,  the  advance  must  be  calculated  upon  the  amount  of  the  timber,  as 
well  as  upon  the  price  of  the  lot.^     Whatever  the  rate  of  the  advance 
offered  may  be,  the  Court  wiU  not  permit  biddings  to  be  opened  unless 
the  deposit  offered  amounts  to  at  least  to  40/.^° 

It  may  be  mentioned  here,  that  in  Watts  v.  Martin,^'^  where  an  estate 
had  been  sold  before  the  Master,  in  separate  lots,  and  an  appUcation 
was  made  that  it  might  again  be  put  up  to  sale  in  one  lot,  a  consider- 

6  Anon.,  3  Mad.  494.  In  many  cases,  a  lien,  a  petition  for  a  resale  of  the  property 
however,  the  Court  has  opened  biddings  up-  will  not  be  granted,  unless  the  petitioner 
on  a  less  advance.  See  Tait  v.  Lord  North-  state  the  amount  which  he  is  ready  to  bid  in 
wick,  5  Ves.  655,  where  the  biddings  were  advance  of  the  bid  already  taken.  Wright  u. 
opened  on  an  advance  of  200/.  on  2.'50O/.;  and  Cantzon,  31  Miss.  514.  [And  either  execute 
Anon.,  5  Ves.  148,  where  the  Court  refused  to  notes  for  the  advance  in  accordance  with  the 
open  the  biddings  on  an  advance  of  100/.  up-  terms  of  sale,  or  give  security  that  he  will 
on  3200/.,  but  opened  them  on  an  advance  of  comply.  Childress  v.  Harrison,  1  Baxt.415; 
200/.    For  other  cases,  see  Barlow  v.  Osborne,  Atchison  v.  Murfree,  3  Tenn.  Ch.  728.] 

6  H.  L.  Cas.  556;  4  .Jur.  N.  S.  367;  Holrovd  ^  14  Ves.  151. 

V.  Wvatt,  2  Coll.  537.  8  3  V.  &  B.  144. 

7  7  Ves.  420.  4  1  S.  &  S.  20. 

1  There  is  in  Ireland  no  fixed  rule  of  ad-  5  gee  Anon.,  4  Mad.  494. 

vance;  therefore  the  Court  will  always  open  6  Brooks  «.  Smith,  ubi  supra. 

the  biddings,  where   it  is  for  the  benefit  of  ^  See  also  Lefroy  v.  Lefro_v,  2  Russ.  606. 

the  estate  to  do  so.      Digbv  v.   Browne,   1  ^  gee  Anon.,  3  Mad.  494;  see  Bourn  V. 

Irish  Eq.  377.     Whether  the'biddings  will  be  Bourn,  13  Sim.  189. 
opened  or  not,  is  a  question  to  be  determined  ^  Bates  v.  Bonnor,  6  Sim.  380. 

bv  the  particular  circumstances  of  each  case.  i"  Fallow  v.  Wieldon,  4  Mad.  460;  Leland 

Mavne    v.    Macartney,    2    Irish    Eq.    324;  r.  Griffith,  2  Moll.  510. 
O'Oonnor  v.   Richard's,    Sausse    &    S.    246.  "  4  Bro.  C.  C.  113. 

After  a  sale  of  property  by  a  decree  to  enforce 
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able  advance  having  been  offered,  the  purchasers  of  the  lots  opposed 
the  motion,  on  the  ground  that,  in  the  expectation  of  a  sale  in  different 
lots,  thej'  had  expended  their  time  and  money  in  making  surveys,  &c., 
of  the  estate,  which  they  would  not  have  done  had  they  known  that  the 
estate  was  to  be  sold  in  one  lot ;  and  that,  in  making  the  order  (which 
was  consented  to  by  the  residuary  legatee  and  trustee),  the 
Court  in  consequence  of  the  hardship  *  of  the  case,  directed  the  *1288 
party  applying  to  open  the  biddings  to  pay  the  costs,  charges, 
and  expenses  occasioned  to  the  purchasers  by  the  biddings,  to  be  set- 
tled by  the  Master,  in  case  the  parties  differed.^ 

In  that  case,  the  Court  favored  the  applicant,  by  departing,  to  a  cer- 
tain extent,  from  its  ordinary  rules  ;  in  general,  however,  as  the  biddings 
are  merelj^  opened  for  the  benefit  of  the  suitor,  the  Court  will  not  step 
out  of  its  com-se  to  favor  an^-  other  person ;  therefore,  where  a  motion 
was  made  to  open  a  bidding  of  5020^.  on  an  advance  of  150/.  only,  on 
the  ground  that  the  party  had  mistaken  the  time  of  sale,  the  Lord 
Chancellor  held  the  circumstance,  that  the  bidder  was  too  late,  to  be  no 
gi-ound  at  all,  and  said  he  would  not  open  the  bidding  for  a  less  over- 
bidding than  500/.2 

Where  the  biddings  are  opened,  the  purchaser  is  entirely  discharged 
from  his  purchase ;  and  if  he  has  paid  a  deposit,  or  any  part  of  the 
purchase-money,  into  Court,  he  will  be  entitled  to  have  it  paid  out  to 
Mm.  If  he  is  the  purchaser  of  more  lots  than  one,  and  the  biddings 
are  ordered  to  be  opened  as  to  some  of  the  lots  which  were  first  pur- 
chased, the  purchaser  will  be  allowed  to  have  the  biddings  opened,  and 
to  be  discharged  from  his  purchase  as  to  all  the  lots  which  he  has  pur- 
chased, it  being  considered  but  reasonable,  that  if,  having  become  the 
purchaser  of  a  subsequent  lot,  in  consequence  of  his  being  declared  the 
best  bidder  upon  the  prior  lot,  he  should,  if  he  is  deprived  of  the  pur- 
chase of  the  first  lot,  have  the  option  of  retaining  or  retiring  from  the 
subsequent  lots.^  The  purchaser,  in  order  to  entitle  himself  to  such 
an  indulgence,  should  appear  upon  the  motion  to  open  the  biddings, 
and  produce  an  affidavit  that  he  had  bid  for  the  subsequent  lots  in  con- 
sequence of  his  having  been  declared  the  best  bidder  for  the  first 
lot.'' 

The  rules  which  regulate  the  practice  of  opening  biddings  upon  the 
sale  of  a  landed  estate,  do  not  apply  when  a  colliery  is  the  subject  <^f 
the  sale.  The  proper  time  for  opening  the  biddings  is  before  the  Mas- 
ter's report  of  the  sale  has  been  confirmed  absolutely ;  ®  after  that, 
increase  of  price  alone,  however  large,  is  not  sufficient  to  induce  tlie 

1  See  Watts  v.  Martin,  4  Bro.  C.  C.  edit.  ■*  See  Fielder  v.  Fielder,  ubi  supra ;  Bates 
Pelt.  113;  Kavmond  v.  Lakcman,  34  Beav.       v.  Boiiiior,  0  Sim.  380. 

684.                  "  6  Uri(i^r(tr  v.  Tartold,  1  K.  &  J.  28;  Ware 

2  Anon  ,  1  Ves.  J.  453.  v.  Watson,  7  l)e  G.,  M.  &  G.  739  ;  2  Jur.  N. 

3  I'lice  V.  Pricx',  1  S.  &  S.  38G;  see  also  S.  129;  ISarlow  v.  Osborne,  G  H.  L.  Ca.  h'M; 
Fielder  t'.  Fielder,  cited  ibid. ;  and  Boyer  v.  4  Jur.  N.  S  3G7 ;  S-  0.  nom.  Osborne  v.  Fore- 
Blackwell,  3  Anst.  G50.  man,  8  De  G.,  M.  &  G.   122;  2  Jur.   N.  S. 

3G1. 
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Court  to  grant  the  application,  although  it  is  a  strong  auxiliary 
*1289  argument  when  there  are  other  grounds.^    In  a  case,''  *  however, 

before  Lord  Rosslyn,  this  rule,  although  so  frequently  acknowl- 
edged and  acted  upon,  was  not  attended  to,  but  biddings  were  opened 
after  the  report  was  absolutely  confirmed,  merely  on  an  advance  of 
price.     This  case  is  now  completely  overruled.^ 

But  very  particular  circumstances  may,  perhaps,  induce  the  Court  to 
open  the  biddings,  after  confirmation  of  the  report,  if  the  advance  be 
considerable.^  Thus,  in  a  case,^  where  the  owner  of  the  estate  (who 
joined  in  a  motion  for  the  purpose  of  opening  biddings,'  after  the  report 
was  absolutely  confirmed)  was  in  prison  at  the  time  of  the  confirmation, 
and  it  appeared  that  he  would  have  opened  the  biddings  before  con- 
firmation of  the  report,  had  he  been  able ;  and  had  even  directed 
per«ons  to  bid  more  than  what  the  estate  sold  for,  who  deceived  him, 
and  an  advance  of  4000/.  (being  more  than  one-fourth  of  the  original 
purchase-money)  was  offered,  the  biddings  were  opened  on  the  deposit 
of  the  4000Z.  being  made. 

Strong  as  the  circumstances  in  this  case  were,  Lord  Eldon,  in  a  sub- 
sequent case,  expressed  great  disapprobation  of  the  decision,  and  de- 
termined, generally,  that  after  a  purchaser  has  confirmed  his  report, 


6  1  Su£;d.  V.  &  P.  67.  The  ratification 
of  a  judicial  sale  is  final  and  conclusive,  un- 
less irregularly  made  by  the  Court,  or  unless 
the  purchaser  was  prevented  by  misrepresen- 
tation, surprise,  or  fraud,  of  persons  interest- 
ed in  the  sale,  from  making  his  objection  to 
the  ratification  in  due  time.  Brown  v.  Gil- 
mer, 8  Md.  322. 

7  Chethem  v.  Grugeon,  5  Ves.  86;  and 
see  his  Lordship's  decision,  when  Lord  Com- 
missioner, in  Prideaux  v.  Prideaux,  1  Bro.  C. 
C.  287. 

1  1  Sugd.  V.  &  P.  67. 

2  [Mound  Citv  Life  Ins.  Co.  v.  Hamilton, 
;}  Tenn.  Ch.  228.]  "The  practice  pursued 
bv  the  Court  of  Chancery  in  New  Jersey,  in 
opening  biddings,  or  setting  aside  sales  after 
a  decree,  has  assimilated  very  much  to  the 
English  practice  after  a  report  of  sale,  and 
confirmation  of  the  same.  According  to  the 
jiractice  in  the  Court  of  Chancery  in  England, 
if  parties  apply  to  open  biddings  before  the 
report  is  confirmed,  it  is  a  matter  of  course  to 
open  them  on  payment  of  costs  and  making 
a  deposit ;  but  after  confirmation,  a  special 
ground  upon  evidence  is  required.  This 
Court  has  never  interfered  with  a  sale  for 
mere  inadequacy  of  price,  but  has  uniformly 
declined  doing  "so.  See  Weber  v.  Weitling, 
3  (;.  E.  Green,  441 ;  Marlatt  v.  Warwick,  3 
C  E.  Green,  108;  Hodgson  v.  Farrell,  4  C. 
E.  Green,  88  It  has  always  required  some 
special  ground  to  be  laid,  such  as  fraud  or  ac- 
cident, which  has  prevented  a  fair  sale  of  the 
property,  and  worked  injustice  to  some  party 
whose  interest  is  effected  by  the  sale.  The 
special  ground  which,  bv  the  English  prac- 
tice, is  required  to  open  a  sale  after  confirma- 
tion, has  always  been  required  by  this  Court 
to  open  a  sale  when  the  property  has  been 
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struck  off  to  the  purchaser.  In  England,  a 
sale  confirmed  is  upon  the  same  footing  as  a 
sale  here,  which  has  been  confirmed  {not  by 
the  Court,  for  that  is  not  required),  but  the 
sheriff's  completing  all  that  is  necessary  to  be 
done,  as,  sale  upon  his  execution,  and  de- 
livery of  his  deed  to  the  purchaser.  The 
same  objection,  therefore,  which  would  exist 
to  the  opening  of  a  sale  by  this  Court,  upon 
motion  or  petition,  after  the  sheriff  had  de- 
livered his  deed,  would  operate  with  equal 
force  against  that  practice  after  a  confirmation 
of  sale,  if  such  confirmation  were  necessarv." 
Chancellor  Williamson,  in  Campbell  v.  Gard- 
ner, 3  Stockt.  424,  425.  In  this  case  it  was 
held,  that,  after  a  sale  upon  an  execution  out 
of  the  Court  of  Chancery,  and  a  delivery  of 
the  deed,  the  Court  may,  upon  a  proper  case 
made,  open  the  sale  upon  petition.  See  Con- 
over  V.  Walling,  2  .McCarter,  173.  And  it  is 
not  a  valid  objection  to  this  course,  that  the 
deed  has  become  a  matter  of  record.  If  a  re- 
sale is  ordered,  the  Court  may  require  the 
first  purchaser  to  release  to  the  purchaser  on 
the  resale,  all  the  title  he  may  have  acquired 
by  his  deed,  so  that  the  title  may  stand  upon 
the  record  whoUv  disembarrassed.  Camp- 
bell V.  Gardner," 3  Stockt.  427,  428.  The 
jurisdiction  of  the  Court  of  Chancery,  in  New 
Jersey  to  set  aside  sales,  is  not  cnufined  to 
casesof  sales  under  a  decree  of  that  Court. 
It  extends  to  all  sales  made  by  administra- 
tors, trustees,  agents,  and  public  officers  act- 
ing either  by  authority  of  law,  or  by  virtue 
of  the  process  of  the  Court  of  Chancery,  or 
any  other  Court.  Howell  v.  Sebring,  1  Mc- 
Carter. 84. 

3  Watson  V.  Birch,  2  Ves.  J.  51;  4  Bro. 
C.  C.  172,  S.  C. ;  see  Seaman  v.  Riggius,  1 
Green  Ch.  214. 
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unless  seme  particular  principle  arises  out  of  his  character,  as 
connected  with  the  ownership  of  the  estate,  or  some  trust  *  or  *1290 
confidence,  or  his  own  conduct  in  obtaining  his  report,  the  bid- 
ding ought  not  to  be  opened.^  Lord  Redesdale,  also,  in  a  case  before 
him,  held  that  biddings  could  not  be  opened  after  the  report  was  ab- 
solutely confirmed,  unless  on  the  ground  of  fraud  on  the  part  of  the 
purchaser ;  and  said,  he  considered  it  to  the  advantage  of  suitors  to 
observe  greater  strictness  in  opening  biddings,  as  it  would  procure 
better  sales.-  And  in  a  still  later  case.  Lord  Eldon  adhered  to  the 
same  rule,  and  said  that  he  could  not  do  a  thing  more  mischievous  to 
the  suitors,  than  to  relax  further  the  binding  nature  of  contracts  in  the 
Master's  office,  half  the  estates  that  are  sold  in  the  Court  being  thrown 
away,  upon  the  speculation  that  there  will  be  an  opportunity  of  pur- 
chasing them  afterwards,  bj'  opening  the  biddings.^ 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening  the  bid- 
dings.* Therefore,  if  the  parties  agree  not  to  bid  against  each  other,* 
or  if  a  surve}'  be  made  of  an  estate  with  some  degree  of  collusion  with 
the  tenants,  and  it  misrepresents  the  value  and  quality  of  the  estate, 
and  some  of  the  purchasers  are  aware  of  this  fraud  in  making  the  sur- 
vey, and  the  owner  is  ignorant  of  it ;  ®  or  if  the  purchaser  of  the  estate 
be  a  partner  with  the  solicitor  in  the  cause,  and  is  in  possession  of 
some  particular  knowledge,  to  the  benefit  of  which  the  other  parties 
were  entitled ; ''  in  all  these  cases  the  Court  will  open  the  biddings, 
although  the  report  has  been  absolutely  confirmed.**  But  the 
biddings  will  not  be  opened  on  *  the  mere  ground  that  the  pur-  *1291 

1  Morice  r.  The  Bishop  of   Durham,   11      iuflgnient,  and  the  land  was  sold  for  less  than 
Ves.  57.  its  real  value.     Williams  v.  Woodruff,  1  Du- 

2  Fergus  V.  Gore,  1  Sch.  &  Lef.  350.  vail,  257. 

8  White  ».  Wilson,  14  Ves.  151.  5  See   Watson   v.    Birch,    2  "Ves.   J.    52; 

*  Collier    v.    Wliipple.    1.3    Wend.    224;  Storv  Sales,  §  484,  and  cases  cited  in  notes. 
Williamson  v.  Dale,  .3  John.  Ch.  2%;  Tripp  6  Kydtr  i'.  Gower,  6  Bro.  P.  C.  306:  S.  C. 

V.  Cook,  26  Wend.  143.     So,  mistake  in  some  nom.  Gower  v.  Gower,  2  Eden,  348;  and  see 

cases.     Laight  v.  Pell,  1  Edw.  Ch.  577;  Gor-  Watson  v.  Birch,  2  Ves.  J.  53. 
don  V.  Sims,  2  M'Cord  Ch.  169;  Post  v.  Leet,  '  Price  v.  Mo.Kon,  July  14,    1754,  before 

8  Paige,  337;  Anderson  r.  Foulke,  2  Harr.  &  Lord  Hardrticke;  Ryder  r.  Gower,  ubi supra ; 

G.  340;  Requa  t'.  Rea,  2  Paige,  33!);  Amer.  and    see   Watson    v.   Birch,    2   Ves.   J.    54^ 

Ins.  Co.  V.  Oakley,  9  Paige,  259;  Greele  v.  Brini<erh()ff  t;   Brown,  4  John.  Ch.  675. 
Emery,  in  Chan.   N.  Y.,  Feb.    16.  1841  :  Le-  **  Where  the  purchase  at  a  Chancery  sale 

fevre  v.  Laraway,  22  Barb.  167;  Camphel!  v.  is  not  bond  Jide,  it  is  not  necessary,  in  order 

Gardner,  3  Stockt.  423;  Morice  v.  Bisliop  of  to  set  aside  the  sale,  on  the  application  of  the 

Durham,  11  Ves.  67;  Fergus  v.  Gore,  1  Sch.  parlies  injured,  that  an  advance  on  the  bid, 

&  Lef.  350;  White  v.  Wilson,   14  Ves.  151,  or  any  sum  whatever,  should  have  been  de- 

153.  fiosited  in  Court.     Penu  v.  Tolleson,  20  Ark. 

The  circumstance   that    there   were    but  652;  see  Childress  ».  Hurt,  2  Swan  (Tenn.), 

two  purchasers  present  does  not  prove  fraud  487. 

in  a  sale,  if  it  was  duly  advertised,  and  there  A  resale  will  be  ordered  where  there  has 
is  no  proof  of  any  attempt  to  keep  away  pur-  been  fraud  or  misconduct  in  the  purchaser; 
chasers.  Mitchell  v.  Berry,  1  Met.  (Ky.)  fraudulent  negligence  or  misconduct  in  any 
602.  But  the  sale  wsjs  set  aside  in  a  case  other  person  connected  with  the  sale;  sur- 
where  the  day  of  sale  was  so  inclmnent  as  to  prise  or  misapprehension,  created  by  the  con- 
deter  several  persons  from  attending  who  in-  duct  of  the  purciiaser,  or  of  some  person 
tended  to  be  present,  and  (jmIv  one  bidder  interested  in  the  sale,  or  of  the  officer  who 
was   present,  and   that    bidder  lived   at   the  conducts  the   sale.     Lefevre  i'.    Larawav,  22 

glace.     Roberts  v.  Roberts,  13  Grattan,  639.  Barb.  167:  [Natl.  Bank  v.  Spraguc,  6  C.  E. 

o,  where  a  sale  of  land  was  directed,  to  pay  Green,  458]. 
a  judgment,  and  there  was  a  failure  toadver-  The  Court  will  not  set  aside  a  sale  under 

tise  the  sale  in  the  manner  prescribed  by  the  its  own  decree  for  mere  inadequacy  of  piice. 
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chase  was  made  by  one  of  two  intending  purcliasers,  who  had  agreed 
that  one  should  buy  and  share  his  bargain  with  the  other. ^ 

When  a  person  is  desirous  of  opening  a  bidding,  he  must,  at  his  own 
expense,  apply  to  the  Court,  by  motion,^  for  that  purpose,  stating  the 
advance  olfered.  Notice  of  the  motion  must  be  given  to  the  person 
reported  to  be  the  purchaser  of  the  lot,  as  well  as  to  the  parties  in  the 
cause. ^  Where,  however,  the  purchaser  died  before  the  report  was  con- 
firmed, and  his  executors  were  served  with  notice  of  the  motion,  it  was 
held  that  service  on  his  heir  was  not  necessary.^  If  the  Court  approve 
of  the  sum  offered,  the  application  will  be  granted,  and,  on  the  order 
being  drawn  up,  entered,  and  served,  a  new  sale  must  be  had  before 
the  Master. 5 

The  order  is,  in  general,  drawn  upon  the  condition  that  the  party 
applying  do  immediately  pay  the  deposit.^  He  must  also  bear  the  ex- 
pense of  paying  in  his  deposit,  and  pay  the  costs  of  the  first  pur- 
*1292  chaser.''  When  the  first  purchaser  has  paid  in  his  mone}-,  *  and 
the  purchase-money  or  any  part  of  it  has  not  been  laid  out,  he 
must  pay  interest  at  the  I'ate  of  four  per  cent  on  the  money,  or  such 
part  of  it  as  the  Master  shall  find  to  have  lain  dead.^  When,  however, 
the  purchase-money  has  been  laid  out  at  the  instance  of  the  purchaser, 


House  V.  Walker,  4  Md.  Ch.  Dec.  62  ;  Ash- 
bee  V.  Ct>well,  1  Busbee  Eq.  158;  Sowle  v. 
Champion,  16  Ind.  165;  Glenn  v.  Clapp,  11 
Gill  &  I.  1,  unless  it  is  such  as  to  create  an 
inference  of  fraud.  Eberhart  v.  Gilchrist,  3 
Stockt.  170.  But  the  Court  will  in  some  cases 
interfere  where,  in  addition  to  an  inadequate 
price,  there  has  been  a  mistake  or  accident, 
or  surpri.se,  by  which  the  property  has  been 
sacrificed,  beyond  the  control  of  the  party 
complaining.  Eberhart  v.  Gilchrist,  supra; 
Campbell  v.  Gardner,  3  Stockt.  423;  Grithth 
r.  Hadley,  10  Bosw.  587;  Sowle  ».  Champion, 
16  Ind.  165.  Where  the  sale  is  made  of 
mortgaged  premises  by  decree  of  the  Court, 
upon  an  application  of  the  mortgagee,  and 
the  mortgagee  is  the  purchaser,  the  Court 
♦ill  regard  an  application  for  a  resale  with 
greater  indulgence  than  when  a  stranger  is 
the  purchaser.  Campbell  v.  Gardner,  supra. 
See  Knight  v.  Majoribanks,  2  M'N.  &  G.  10. 
But  the  Court  will  not  generally  interfere, 
where  the  surprise  is  owing  to  the  negligence 
of  the  party  complaining,  and  might  have 
been  avoided  by  ordinary  prudence  and  at- 
tention on  his  part.  Parkhui'st  v.  Cory,  3 
Stockt.  233.  Upon  these  principles  an  order 
for  resale  was  refused,  where  a  party  to  the 
suit,  who  was  entitled  to  the  surplus  money 
on  a  sale  of  mortgaged  premises,  was  so  far 
deprived  of  his  eyesight  as  not  to  be  able  to 
read  a  newspaper,  and  alleged  that  on  this 
account  he  di<i  not  see  the  advertisement  of 
the  sale,  and  that  in  consequence  of  his  ab- 
sence from  the  sale  the  property  was  sold  at 
a  sacrifice.     JbUl. 

A  sale  will  not  be  opened  for  a  party  who 
has  notice  of  a  suit,  on  any  ground  which 
might  have   been  interposed  as  a  defence, 


unless  the  party  was  prevented  making  it  by 
fraud  or  mistake.  Hall  v.  Urquhart,  3  Stockt. 
318. 

1  Re  Carew,  26  Beav.  187;  4  Jur.  N.  S. 
1290;  and  see  Galton  v.  Emass,  1  Coll.  243. 

"  But  where  the  application  to  set  aside  a 
sale  was  made  on  account  of  a  fraudulent 
combination  to  suppress  competition,  it  was 
held  that  it  should  be  done  by  original  bill 
setting  forth  the  grounds,  and  not  by  mere 
suggestion  or  motion,  especially  after  the  sale 
had  been  confirmed.  McMinn  v.  Phipps,  3 
Sneed  (Tenn.),  196.  [See  also,  Spence  v.  Ar- 
mour, 9  Heisk.  167.] 

3  1  Sugd.  V.  &  P.  66;  Scton,  1204;  and 
see  Sherwood  v.  Beveredge,  3  De  G.  &  S. 
425,  432. 

4  Templar  v.  Sweat,  8  Reav.  464. 

5  See  Waterhouse  v.  Wilkinson,  1  H.  & 
M.  636.  The  proceedings  upon  the  resale  are 
usually  the  same  as  upon  the  original  sale. 
If  deemed  expedient,  the  proper!}'  may  be 
allotted  in  a  different  manner.  Watts  v. 
Martin,  4  Bro.  C.  C.  113;  Humphries  v. 
Roberts,  6  Jur.  680,  V.  C.  K.  B. ;  Ward 
V.  Cooke,  9  Sim.  87. 

6  Anon.,  6  Ves.  512;  Young  v.  Teague,  1 
Bailey  Ch.  13. 

'  Ravniond  v.  Lakeman,  M.  R.,  15  April, 
1865;  S'.  C.  V.C.  K.,  for  M.  R.  in  Chambers, 
Sept.,  1864  ;  see  Watts  v.  Martin,  4  Bro.  C.  C, 
113;  Lord  Thurlow's  Case,  cited  Anon.,  6 
Ves.  513;  Banks  v.  Banks,  16  Beav.  380; 
Anon.,  2  Ves.  J.  286  ;  Manners  v.  Furze,  17  L. 
J.  Ch.  485,  V.  C.  E. ;  Seton,  1206,  Colebrooka 
V.  Clarke,  9  L  J.  Ch.  130,  V.  C.  E. ;  Gibbins 
V.  Howell,  4  Mad.  52. 

1  1  Susd.  V.  &  P.  66. 
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he  mast  take  back  the  stock,  whether  the  funds  have  fallen  or  risen 
since  the  investment.-  The  applicant  must  also,  if  the  estate  has  been 
sold  in  several  lots,  and  he  applies  to  have  it  resold  in  one  lot,  pay  the 
original  purchasers  any  charges  and  expenses  they  may  have  been  put 
to,  in  having  surveys  made,  &c.,  prepai-atory  to  the  bidding.^ 

When  biddings  are  opened  and  a  resale  takes  place,  the  person  at 
whose  instance  the  biddings  were  opened  will,  if  he  is  outbid  at  the  re- 
sale, be  discharged,  and  will  be  entitled  to  receive  back  his  deposit ;  * 
but  he  will  not  be  entitled  to  an  allowance  for  his  costs,  as  they  are  in 
the  nature  of  a  premium  paid  by  him  for  the  opportunity  of  bidding.^ 
Where,  however,  the  biddings  have  been  opened  for  the  express  benefit 
of  the  familv,  or  the  persons  interested  in  the  estate,  costs  have  been 
allowed.*  If  the  applicant  is  outbid,  he  maj'  appl}'  to  reopen  again,  on 
notice  to  the  second  purchaser,  and  the  parties  to  the  cause,  and  on 
pa3'ment  of  all  the  costs. '^  Where  there  was  no  bidding  at  a  second  sale, 
a  third  resale  was  directed,  on  application  before  the  report  or  certificate 
became  binding.* 

Sales  by  Private  Contract. 

It  has  been  stated,  that  where  an  estate  is  sold  by  order  of  the  Court, 
the  sale  is  generally  effected  by  public  auction ;  the  Court  will,  how- 
ever, where  it  is  for  the  interest  of  the  parties,  depart  from  its  usual 
course  and  allow  of  the  property  being  disposed  of  by  private  conti-act ; 
it  is,  however,  to  be  observed,  that  where  there  has  been  a  decree  for 
sale  before  the  Master  in  the  ordinary  form,  the  parties  will  not  be  at 
liberty  to  depart  from  that  form,  without  an  order  to  warrant  it ;  ^  and, 
it  seems,  that  if  an  estate  directed  to  be  sold  before  a  Master,  is  sold 
by  private  contract,  or  in  any  other  manner  contrary  to  the  order  of  the 
Court,  and  not  actuall}-  conveyed  to  the  purchaser,  the  Court  will 
not  take  notice  *  of  the  sale,  but  will  direct  the  estate  to  be  sold  *1293 
before  the  Master  according  to  the  decree.^ 

The  proper  course  for  an  individual  to  pursue  who  is  desirous  of  pur- 
chasing, by  private  contract,  an  estate  which  has  been  directed  to  be 
sold  before  the  Master  to  the  best  purchaser,  is,  to  make  a  proposal  to 
the  vendor,  or  to  the  plaintiff  in  the  cause,  and  to  procure  him,  or  some 
other  party  in  the  cause,  to  make  an  application  to  the  Court,  for  an 
order  to  refer  it  to  the  Master  to  inquire,  and  state  to  the  Court  whether 

2  lb.  71;  ante,  p.  1285.  Banks,   16  Bcav.   380,  n.     And  see  form  of 

8  See  nnte,  1287,  1283.  order  in  Bates  v.  Bonner,  6  Sim.  382. 

*  Williams  r.  Attenborough,  T.  &  R.  7;  1  I'resfon   v.    Barker,    IG  Ves.  140.     [See 

Seton,  1206.  Bradford  v.  Hamilton,  3  Tenn.  Ch.  344.] 

6  Kij^bv  V  M'Namara,  G  Ves.  4GG  ;  Earl  of  »  Ewings  v.  AVaite,   L.  R.   1  Eq.  440;    12 

Maccleslield  v.  IJIake,  8  \'es.  214;  Trcfusis  v.  Jur.  N.  S.'ll7,  V.  C.  S. 
Clinton,  1  V.  &  B.  3G1.  9  See  Anneskv  v.  Ashurst,  3  P.  Wms.  28:). 

6  F;arl   of   Macclesfield   v.    Blake,  supra;  1  1  Sii,t;d.   V.  "&  P.  G4.     [But  if   the   sale 

Owen  V.  Foiilks:,  '.)  Ves.  348 ;  Westf.  Vincent,  thus  irre^^ularly  made  he  conlirmed,  it  cannot 

12  Ves.   0 ;    Trefusis  f.  Clinton,   1  V.  &  B.  afterwards  be"  collateral!}'  impeached,   even 

361;  Chapman  v.  Fowler,  3  Hare,  577;  Filder  by  an  infant  party.     McGavock   v.  Bell,   3 

V.    Bellin|.'ham,    1    Coll.    520;    Gravenor   v.  Coldw.  512.] 
Miles,  9  Jur.  8J8,  V.  C.  K.  B.;    Banks  v. 
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it  will  be  for  the  benefit  of  the  parties  interested  in  the  estate,  that  his 
proposal  should  be  accepted.  Sometimes,  in  cases  of  this  nature,  a 
contract  is  actually  entered  into  by  the  parties,  subject  to  the  approba- 
tion of  the  Master,  before  anj-  application  is  made  to  the  Court, ^  the 
advantage  of  which  course  appears  to  be,  that  a  definite  arrangement  is 
entered  into,  subject  to  the  Master's  approval,  before  any  expense  is 
incurred,  either  before  the  Court  or  before  the  Master.^ 

AVhere  an  estate  has  been  put  up  for  sale  in  lots,  and  either  the  whole 
or  any  of  the  lots  are  unsold,  the  practice  is  to  move  the  Court  for  an 
order,  that  the  plaintiff  may  be  at  liberty,  with  the  approbation  of  the 
Master,  to  sell,  by  private  contract,  all  or  an}-  part  or  parts  of  the 
premises  which,  by  the  decree,  were  directed  to  be  sold,  which  had  not 
then  been  sold  or  disposed  of,  subject  to  such  terms  and  conditions  as 
the  Master  shall  think  fit.  The  order  is  drawn  up  in  the  terms  of  the 
notice,  and  gives  the  Master  liberty  to  approve  of  any  such  contract  or 
contracts,  and  to  settle  the  conveyances  consequent  thereon,  in  case  the 
parties  differ  about  the  same.  The  plaintiflf's  solicitor  then  enters  into 
a  written  contract,  with  any  person  willing  to  purchase,  "  subject  to  the 
approbation  of  the  Master."  When  this  has  been  done,  a  state  of  facts, 
stating  the  contract,  is  carried  into  the  Master's  office,  and  proceeded 
upon  in  the  usual  manner.  This  state  of  facts  should  be  supported  by 
an  affidavit  of  a  surveyor,  or  other  competent  person,  that  the  terms  of 
the  contract  are  fair,  and  that  it  will  be  beneficial  to  the  estate  that  the 
same  shall  be  carried  into  effect. 

If,  upon  such  reference,  as  above  pointed  out,  the  Master  reports  in 
favor  of  the  contract,  a  petition  must  be  presented  and  served  prajing 
that  the  Master's  report  may  be  confirmed,  and  that  the  contract  may 
be  carried  into  effect.'*  The  order  made  upon  this  petition  usually  directs 
all  proper  parties  to  join  in  and  execute  the  necessary  conve3ance  to  the 
purchaser,  or  as  he  shall  direct,  such  conveyance  to  be  settled 
*1294  by  the  Master  in  case  the  *  parties  differ  about  the  sarae.^  The 
title  is  then  investigated,  the  purchase  completed,  and  the  con- 
veyance executed  in  the  same  manner  as  upon  a  purchase  at  a  sale.^ 

blaster's  Report. 

A  report  is  "  a  Mastei-'s  certificate  to  the  Court  how  the  facts  or  mat- 
ters referred  to  him  are  or  do,  upon  examination,  appear  to  him,  or  of 
which  it  is  his  duty  to  inform  the  Court."  ^ 

Master's  reports  ai'e  either  general  or  separate.  General  reports  em- 
brace the  whole  matter  referred  to  the  Master  by  a  particular  decree  or 

2  2  Smith,  233,  3(1  ed.     And  if  tlie  Court  *  Ihid. 

is   satisfied   tliat   the    contract   oin,'lit   to   be  ^  The  deed  of  conveyance  should  be  ap- 

adopted,  it  will  be  ordered  to  be  carried  into  proved  bv  the  Court    Dickerson  v.  Talbot, 

effect.     Dowle  I'.  Lucv,  4  Hare,  311  ;    Pimm  14  B.  Mori.  60. 
V.   Insall,    10    Hare  "Ap.    74;    Bousfield  v.  2  2  Smith,  233,  3d  ed. 

Hodsjes,  33  Beav.  90.  3  Prac.  Rec:.  377 ;  see  Herrick  v.  Belknap, 

3^2  Smith  I3d  ed.),  233.  27  Vt.  695,  696. 
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order ;  but  a  separate  report  embraces  only  one  distinct  object  of  the 
reference. 

Separate  reports  are  made  in  cases  in  which  it  ma}^  be  inconvenient 
to  the  parties  to  wait  till  the  general  report  for  the  opinion  of  the  Mas- 
ter, upon  a  particular  matter  before  him  under  the  decree.* 

By  the  70th  Order  of  1828,  it  is  provided,  "That  in  all  mattei^  re- 
ferred to  him  the  Master  shall  be  at  liberty  upon  the  application  of  any 
part}'  interested,  to  make  a  separate  report  or  reports,  from  time  to 
time,  as  to  him  shall  seem  expedient ;  the  costs  of  such  separate  reports 
to  be  in  the  discretion  of  the  Court." 

The  form,  manner  of  preparing,  objecting,  and  excepting  to,^  and 
confirming  separate  reports,  are  nearl}-  the  same  as  upon  general 
reports,  the  only  difference  being,  that  when  it  is  intended  to  act 
upon  ihem,  the  cause  is  not  set  down  for  hearing  upon  farther 
directions,  as  it  is  upon  a  general  report,  but  a  petition  must  be 
presented  to  the  Court,  praying  such  directions  as  arise  out  of  the 
separate  report. 

It  is  to  be  observed,  that,  in  order  to  facilitate  the  progress  of  a  suit 
instituted  for  the  administration  of  the  assets  of  a  person  deceased,  if 
the  Master  makes  a  separate  report  of  debts  or  legacies,  he  is  at  liberty 
to  make  such  certificate  as  he  thinks  fit,  with  respect  to  the  state  of  the 
assets,  and  every  person  having  an  interest  is,  thereupon,  at  libert}'  to 
appl}'  to  the  Court  as  he  shall  be  advised.^ 

The  object  of  this  order,  is  to  enable  the  parties,  when  it  shall  ap- 
pear that  the  funds  ai'e  more  than  sufficient  to  satisfy  debts  and  legacies, 
to  make  such  applications,  with  regard  to  the  residue  of  the  proj:)- 
ert}',  as  their  interests  in  it  may  authorize  them  to  make  *  without  *129i^ 
waiting  till  the  general  report.  Thus,  in  a  suit  for  the  adminis- 
tration of  assets,  if  the  Master  reports  that  there  are  debts  due  by  the 
testator  remaining  unpaid,  and  that  there  is  a  fund  available  for  the  pay- 
ment of  them,  application  may  be  made  to  the  Court,  by  petition,  to 
direct  the  paj'ment  of  the  debts.  So,  if  the  Master  reports  that  there 
are  no  debts,  the  individuals  entitled  to  the  residue,  if  the}'  have  been 
ascertained,  ma}'  apply  to  the  Court  for  a  distribution  of  a  part  of  the 
fund.  It  is,  however,  to  be  observed,  that  such  a  distribution  ought 
not  to  be  made  without  retaining  a  sufficient  sum  to  defray  the  costs  of 
the  suit. 

The  Master  having  obtained  all  the  necessary  information  to  enable 
him  to  prepare  his  general  report,  which  must  comprise  the  conclu- 
sions, which  he  has  come  to  upon  all  the  matters  referred  to  him  by  the 
decree,^  a  warrant  is,  upon  his  intimation,  taken  out  by  the  solicitor 

*  Sfie  Kennedy  v.  Kennedy,  3  Ala.  434.  inff  an  account  by  tlie  Master  involves  the 

S  Where  a  party  to  a  .suit  ot)ie(ts  to  a  sep-  exercise  of  the  judf^niunt  and  discretion,  and 

arate  report,  he  must  except  to  it  in  the  usual  cannot  be  dclef^ated  by  him,  and  it  is  not  a 

manner,    and    cannot    proceed    by   petition.  proper  exercise  of  his  judjLfnient  and  discre- 

Drever  v.  Mandesley,  7  Sim.  240.  tion  to  adopt  an  account  stated  by  another, 

8  71st  Ord.  of  1828.  either  in  the  same  or  anotlier  suit.     Larkins 

i  Beamea's  Ord.     [The  taking  and  report-  v.  Murphy,  G8  N.  C.  381.] 
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conducting  the  cause,  underwritten  thus:  "To  show  cause  why  the 
Master  should  not  proceed  to  prepare  his  report  herein."  This  war- 
rant is  issued  in  conformity  with  the  67th  Order  of  1828,  by  which 
it  directed,''^ 

"  That  the  Master  shall  not  receive  further  evidence,  as  to  any  mat- 
ter depending  before  him  after  issuing  the  warrant  on  preparing  his 
report,  but  that  he  shall  not  issue  such  warrant  without  previously 
requiring  the  parties  to  show  cause,  wh}'  such  warrant  should  not  issue."  ^ 

After  the  warrant  to  show  cause,  has  expired,  the  warrant  "  On  pre- 
paring the  report"  must  be  issued  and  served,  which  operates,  as  we 
have  seen,  bj'  way  of  bar,  to  further  evidence. 

B}'  one  of  Lord  Coventry's  orders,  after  stating  "  that  the  Masters 
of  the  Court  do  sometimes,  by  way  of  inducement,  fill  a  leaf  or  two  of 
the  beginning  of  their  reports,  and  sometimes  more,  with  a  long  and 
particular  recital  of  the  several  points  of  the  order  of  reference,"  it  is 
ordered,  "that  they  shall  forbear  such  iterations,  the  same  appearing 
sufficiently  in  the  order,  and  without  any  other  repetition  than  this, 
'  according  to  an  order,  or  by  the  direction  of  an  order,  of  such  a  date,' 
shall  fall  directly  into  the  subject-matter  of  their  report,  setting  down 
the  same  clearly,  but  as  briefly  as  they  can,  for  the  ease  both  of  the 
Court  and  parties."  * 

This  order,  however,  so  ftir  at  least  as  restricts  the  recitals  of  the 
points  of  the  order,  in  the  commencement  of  the  decree,  is  gen- 
■  *1296  erally  observed  ;  but  it  is  the  practice  of  the  Masters,  in  their  *  re- 
ports, to  specify  the  particular  h^ad  of  each  direction  contained 
in  the  order  separately,  and  then  to  dispose  of  such  direction  before 
he  proceeds  to  report  upon  another.  This  method  of  preparing  reports 
is  most  useful,  since  it  keeps  all  the  separate  subjects  of  reference  dis- 
tinct from  each  other,  and  enables  the  Master  to  give  his  conclusions 
upon  each  other  in  a  clear  and  distinct  form.  And  it  is  to  be  remarked, 
that  great  care  is  necessary  in  preparing  a  report  to  dispose  of  all  the 
matters  which  have  been  referred,  either  by  findings  of  the  Master 
upon  each  section  of  the  decree,  or  b}'  pointing  out  what  matters  of 
reference  have  been  waived ;  ^  and,  whei*e  a  separate  report  has  been 
made,  it  will  be  necessary  to  allude  to  it  in  the  general  report,  specify- 
ing the  particulars  of  it ;  so  that  the  Court  may  see  that  all  the  inqui- 
ries directed  by  the  decree,  have  been,  in  some  way  or  other,  disposed 
of  by  the  Master.^ 


2  See  Coklinp:  v.  Badger,  3  Rich.  Eq.  368.  *  Bcames's  Ord.  81. 

8  As  a  general  rule,  a  Master  should  not  1  Bennett,  18. 

hear  further  testimony,  after  the  parties  have  2  Jltld,     By  the  present  practice  in  Eng- 

Been  tiie  draft  of  his  report.     Tyler  v.  Sim-  land,  the  certificate,  whether  general  or  sep- 

mons,  6  Paige,  127;  Burgess  v.  Wilkinson,  7  arate,  is  drawn  up  in  paragrapiis,  each  para- 

K.  I.  31.     Still  a  Master  may,  at  any  time  graph  being  numbered,  so  as  to  correspond 

before  the  final  settlement  of  his  report,  upon  with  the  numbered  paragraphs  of  the  decree 

a  reference,  grant  a  rehearing  upon  the  dis-  or  order.     It  should  not,  except  the  special 

coverj'  of  proof  subsequently  to  the  jirevious  circumstances  of  the  case  render  it  necessary, 

hearing.    Uattison  v.  Hull,  9  Cowen,  747.  set  out  the  decree  or  order,  or  any  documents 
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The  Master,  howevei',  must  not  go  beyond  the  matters  referred  to 
him,  and  it  is  laid  down,  in  one  of  Lord  Bacon's  orders,^  that  if  a  Mas- 
ter reports  as  to  matter  which  is  not  referred  to  him,  his  report,  so  far 
as  relates  to  that  matter,  is  a  nullity.*  It  has  been  decided,  that  in 
such  a  case  the  proper  course  is,  not  to  except  to  the  Master's  report, 
but,  before  it  is  confirmed,  to  apply  to  the  Court,  that  it  maj'  be  referred 
back  to  the  Master  to  re-\dew  his  report,  but  that,  if  no  such  application 
is  made,  and  the  report  should  be  confiraied,  the  Court  will  pay  no 
attention  to  it,  except  so  far  as  it  is  warranted  by  the  decree.^ 

It  may  be  stated,  with  reference  to  this  part  of  the  subject,  that  no  ex- 
ceptions will  lie  to  a  Master's  report,  upon  the  ground  that  he  has 
introduced  irrelevant  matter,  and  that,  where  exceptions  *  were  *1297 
taken,  because  a  Master  had  set  forth  in  his  report  certain  parts 
of  an  affidavit,  and  had  annexed  to  his  report  certain  schedules  and 
inventories  which  it  was  insisted  upon  were  irrelevant,  and  occasioned 
great  and  unnecessary  expense.  Sir  J.  Leach  M.  R.  would  not  permit 
the  exceptions  to  be  argued.^ 

In  the  rejjort  made  by  the  Masters  of  the  Court,  no  part  of  any  state 
of  facts,  charge,  affidavit,  deposition,  examination,  or  answer  brought 
in  or  used  before  them,  shall  be  stated  or  recited.  But  such  state  of 
facts,  charge,  affidavit,  deposition,  examination,  or  answer  shall  be 
identified,  specified,  and  referred  to,  so  as  to  inform  the  Court  what 
state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer  was 
80  brought  in  and  used.^ 


or  evidence  or  reasons;  but  it  should  refer  to 
the  decree  or  order,  dncuments  and  evidence, 
or  particular  paragraphs  thereof;  so  that  it 
may  ajipear  ujjon  wiiat  the  result  stated  in 
any  such  certificate  is  founded. 

8  Heames's  ( )rd.  23. 

4  White  V.  Walker,  5  Florida,  478  ;  Gor- 
don V.  Hf.hart,  2  Story,  243;  Lovert  t).  Red- 
wood, 9  I'orter,  79;  Harris  v.  Fly,  7  Paifje, 
421.  A  Ma-ter,  in  stating  an  account,  must 
conform  to  the  directions  of  the  decree.  Up- 
dike V.  Doyle.  7  R.  I.  4.')8.  [And,  therefore, 
upon  a  reference  to  compute  damages,  a  re- 
port that  complainants  were  not  entitled  to 
anj' damages  was  held  to  be  inconsistent  with 
the  decree,  and  the  cause  was  referred  back 
with  directions.  Lonsdale  r.  Moies,  2  Cliff. 
5.38.  So  if,  upon  a  general  reference  for  an 
account,  the  Master  reports  adversely  to  the 
complainant,  recommending  tiiat  the  bill  be 
dismi.ssi'd.  Blauvelt  v.  Ackernian,  5  (J.  E. 
Green,  141 ;  Hays  v.  Hays,  64  N.  C.  59.] 
He  cannot  hear  evidence  which,  if  it  had 
been  before  the  Court,  would  probably  have 
changed  the  complexion  of  the  decree;  nor 
can  such  evidence  be  noticed  on  appeal. 
Maury  ».  I^ewis,  10  Yerger,  115;  Remsen  f. 
Kemsen,  2  John.  (Jh.  495  ;  Kay  v.  Fowler,  7 
Monroe,  593  ;  Simmons  v.  Jacobs,  52  Maine, 
147,  1.53;  Rishtou  v.  Grissell,  L.  K.  5  Eq. 
326 ;  ante,  1221,  n.  (2). 

The  Master  should  not  hear  evidence  on 
matters  not  put  in  issue  by  the  pleadings. 
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Ward  V.  Jewett,  Walk.  Ch.  45;  Gordon  v. 
Lewis,  2  Story,  2G0,  201.  The  consent  of  the 
parties  will  not  confer  on  the  Master  any 
authority  to  examine  into  matters  dehors  his 
commission;  especially  where  those  matters 
are  not  charged  in  the  bill,  and  are  not  put  in 
issue  by  the  pleadings.  Gordon  v.  Hobart,  2 
Story,  261. 

[Tlie  question  whether  there  should  have 
been  a  reference  cannot  be  reviewed  on  the 
argument  of  e.Kcepticms  to  the  report,  nor  can 
the  validity  of  any  of  the  previous  proceed- 
ings be  raised  by  exceptions.  National  Hank 
V.  Sprague,  8  C.  E.  Green,  81;  Morris  v. 
Taylor,  8  C.  E.  Green,  131;  Musgrove 
V.  Lusk,  2  Tenn.  Ch.  576.  And  see  Drew  v. 
Beard,  107  Mass.  64;  Haywood  v.  Miner, 
102  Mass.  466;  Markham  v.  Townsend,  2 
Tenn.  Ch.  718;  New  Orleans  v.  Gaines,  15 
Wall.  624.] 

0  Jenkins  v.  Briant,  6  Sim.  605.  A  refer- 
ence to  the  Master  will  not  authorize  a  report 
by  him  more  extensive  tiian  the  allegations 
and  proofs  warrant;  and  a  report  which  is 
erroneous  on  its  face  may  be  inquired  into 
without  any  exception  taken.  Levert  v.  Red- 
wood, 9  I'orter,  80;  see  Gordon  v.  Hobart,  2 
Story,  243;  Harris  v.  Fly,  7  Paige,  421. 

1  Hufford  V.  Bisho]),  5  liuss.  347. 

2  48th  Order,  August,  1841.  This  order 
has  been  ado])te(l  in  the  70th  Equity  Rule  of 
the  United  States  Courts. 
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According  to  Sir  J.  Wigram  V.  C, 'there  is  nothing  in  the  above 
order  to  prevent  the  Master  from  finding  facts  from  the  evidence  before 
him,  and  stating  those  facts  in  his  report,  or  from  stating  the  reasons 
upon  which  he  has  proceeded  in  making  his  report ;  or  from  submitting 
any  question  to  the  Court  upon  which  the  powers  with  which  he  is 
armed  do  not  enable  him  to  come  to  a  satisfactory  conchision ;  or,  gen- 
erally, from  giving  the  Court  an  account  of  the  effect  produced  upon 
his  own  mind  by  the  proceedings  before  him.*  There  is  nothing  in  the 
48th  Order  to  prevent  the  Master  doing  any  of  these  things  ;  the  order 
onl}'  rejects  the  practice  of  stating  and  reciting  in  the  report  the  docu- 
ments mentioned  in  the  order.  According,  also,  to  the  V.  C.  of  Eng- 
land,^ the  real  object  of  the  order  was  not  to  direct  the  Master  to  omit 
from  his  report  the  statement  of  the  grounds  on  which  he  proceeded ; 
but  to  leave  that  as  it  formerly  was,  and  to  make  this  additional  cir- 
cumstance necessary,  that  when  the  Master  does  state  the  grounds  on 
which  he  came  to  the  conclusion,  he  shall  also  state  the  evidence  from 
whence  he  deduces  these  grounds. 

It  may  also  be  observed,  that  the  order  does  not  prohibit  the  Master 
from  stating  or  reciting  wills,  deeds,  and  many  other  documents. 
That,  according  to  Sir  J.  Wigram  V.  C.  was  done  advisedly,  because 
wills,  deeds,  and  many  other  documents,  being  the  private  property  of 
parties  which  they  have  a  right  to  keep  in  their  private  custody,  do  not 
remain  in  the  office  to  be  referred  to  after  the  report  is  made,  whereas 
states  of  facts,  charges,  and  the  other  matters  specified  in  the  48th 
Order  remain  in  the  office. 

Generally  speaking,  it  is  the  duty  of  the  Master  to  meet  all  the  diffi- 
culties that  may  arise  in  the  discbarge  of  his  office.  In  some 
*1298  *way  or  other,  he  must  so  provide  as  that  all  the  accounts  and 
inquiries,  directed  by  the  decree,  shall  be  fully  taken ;  ^  at  least 
it  is  the  Master's  duty  to  go  on  with  them,  until  he  finds  a  difficulty 
arising  from  want  of  sufficient  powers,  and  then  an  application  must  be 
made  to  the  Court,  either  by  the  Master  or  by  the  parties,  to  do  that 
which  is  necessary  in  order  to  supply-  the  defect  of  his  authority.^  A 
motion,  however,  cannot  be  made  for  the  purpose  of  getting  the  Court 
to  point  out  to  the  Master  the  form  in  which  he  is  to  make  his  report.^ 

When  the  Master  is  directed  to  ascertain  a  fact,  he  must  not  content 
himself  with  stating  these  circumstances  and  leaving  the  Court  to  draw 
its  own  conclusion,  but  he  must  draw  the  conclusion  himself,*  and  if  he 

8  Meux  V.  Bell,  4  Hare,  93.  Doyle,  7  R.  I.  446.     On  a  bill  filed  for  the 

4  But  it  is  improper  for  a  Master,  in  his  settlement  of  partnership  accounts,  where  the 
report,  to  argue  the  case  upon  its  merits.  His  proofs  and  statements  leave  every  thing  in 
province  is  to  report  facts  for  the  information  such  doubt  and  uncertainty  that  it  is  impos- 
of  the  Court,  not  arguments.  Jackson  v.  sible  to  do  justice,  the  bill  should  be  dismissed 
Jackson,  2  Green  Ch.  96;  [Evans  v.  Evans,  2  without  costs.  Vermillion  v.  Bailey,  27  III. 
Coldw.  143;  Green  v.  Lanier,  5  Heisk.  662;  230;  [Maupin  v.  Daniel,  3  Tenn.  Ch.  223]. 
see  Topliff  v.  Jackson.  12  Gray,  565,  569].  3  Agar  v.  Gurnev,  2  Mad.  389. 

5  fn  re  Grave,  10  Sim.  574.  *  See  Pilkinton  v.  Gotten,  2  Jones  Eq.  238; 

1  See  Paynter  «.  Houston,  3  Mer.  302.  Colding  v.  Badger,   3   Rich.   Eq.  368;   Bur- 

2  Pavnter  v.  Houston,  supra;   Updike  v.      roughs  v.  M'Neill,  2  Dev.  &  Bat.  Ch.  297; 
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does  not  do  so,  either  part}'  is  at  liberty  to  except  to  the  report  for  not 
having  stated  that  conclusion  for  which  the  party  objecting  contends.^ 

It  ma}-  be  mentioned  here,  that,  even  when  the  evidence  is  such  that 
it  is  impossible  to  arrive  at  any  degree  of  certainty-  upon  it,  yet,  if  it  is 
sufficient  to  afford  a  reasonable  ground  of  presumption  one  way 
or  the  other,  the  Master  is  bound  to  find  in  favor  of  such  *  pre-  *1299 
sumption.^  The  Master,  however,  is  not  bound  to  state  infer- 
ences of  law  arising  from  the  facts  before  him  ;  and  where  facts  are  so 
clearly  stated  in  a  report,  as  necessaril}^  to  involve  a  particular  conse- 
quence, it  is  for  the  Court  to  act  upon  the  facts  so  reported  ;  and  it 
would  not  be  a  proper  ground  of  exception,  that  the  Master  had  omit- 
ted to  point  out  the  consequence.^ 

It  is  not,  indeed,  the  general  practice,  unless  in  particular  cases,  for 
the  Master,  upon  references  to  inquire  into  facts,  to  state  the  special 
circumstances  of  the  case  in  his  report,  unless  he  is  expressly  directed 
to  do  so.^     B}'  Lord  Clarendon's  orders,^  the  Masters  are  not,  upon  the 


Herrick  v.  Belknap,  27  Vt.  694,  696.  It  is 
the  duty  of  the  Master  to  obey  the  instruc- 
tions; of  the  Court  appointing  him;  and  if  he 
dis)-egard«  the  instructions  of  the  Court,  or 
does  not  furnish  in  his  report  the  facts  neces- 
sary to  enable  the  Court  to  proceed  to  a  final 
decree  on  the  merits  of  tlie  case,  the  report 
should  be  set  aside,  even  if  no  objections  are 
taken  to  it.     Lang  v.  Brown,  21  Ala.  179. 

5  Winter  v.  Innes,  4  M.  &  C.  104;  and 
see  Lee  i'.  Willock,  6  Ves.  60.5;  Dixon  v. 
Dixon,  3  Bro.  C.  C.  ed.  Belt.  510;  Matter  of 
Heminp,  .3  Paige,  305;  Mott  v.  Harrington, 
15  Vt.  185.  But  where  a  matter  of  fact,  de- 
pending upon  conflicting  evidence,  and  the 
credibility  of  witnesses,  has  been  referred  to 
a  Master,"  his  decision  will  not  be  interfered 
with  on  his  mere  judgment  of  facts,  unless  it 
is  a  very  plain  case  of  error  or  mistake. 
Izard  V.  Bodine,  1  Stockt.  30:* ;  Sinnickson 
V  Bruere,  1  Stockt.  659;  Meniam  v.  Baxter, 
14  Vt.  514;  see  Sparhawk  v.  Wills,  5  Gray, 
423;  Adams  v.  Brown,  7  Cush.  222;  Recdr. 
Reed,  10  Pick.  398,  400;  Howe  v.  Russell,  36 
Maine,  115;  McKinney  v.  Pierce,  5  Ind.  422; 
State  V.  Mclntire,  53  "Maine,  214;  Pierce  v. 
Faunae,  53  Maine,  351;  Slimjison  v.  Green, 
13  Allen,  326;  Mason  v.  York  &  Cumberland 
R.  R.  Co.,  52  Maine,  82,  115;  ante,  1247. 
1248;  Da  Costa  v.  Da  Costa,  3  P.  Wms.  140, 
note;  McDougald  v.  Doughertv,  11  Geo.  570; 
[.McDanieis  v.  Harbour,  43  Vt.  460;  Rowan 
V.  State  Bank,  45  Vt.  162;  White  v.  Hamp- 
ton, 10  Iowa,  238.  And  see  SprouU's  .Vppeal, 
71  Pa.  137;  Rowan  v.  State  Bank.  45  Vt. 
160,  195.  Infra,  1321,  n.  5.  In  Vermont, 
the  finding  of  the  Master  seems  to  be  as  con- 
clusive as  the  verdict  of  a  jury.  Howard  f. 
Scott,  50  Vt.  48]  The  report  is  not,  never- 
theless, entitled  to  the  same  weight  as  the 
verdict  of  a  jury,  upon  a  motion  for  a  new 
trial  in  a  Court  of  Law.  Holmes  f.  Holmes, 
3  C.  E.  Green,  141;  poft.  1300,  note.  [See 
Stevens  v.  Miner,  110  Mass.  57;  Dean  v. 
Emerson,  102  Mass.  480;  (,'arv  v.  Herrin, 
62  Me.   10;  (Vn  monwealth  v.  Ins.  Co.,  112 
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Mass.  194.  And  see  where  no  objection  is 
made,  or  exception  filed,  Hauser  v.  Roth,  37 
Ind.  89.] 

And  in  Connecticut,  questions  of  fact  de- 
cided by  a  committee  in  Chancery,  which  is 
treated  as  a  mere  arm  of  the  Court,  and  a-s 
holding  the  place  of  a  Master  in  Chancery, 
will  not  be  reviewed  b}'  the  Court  upon  a 
remonstrance  detailing  the  whole  evidence. 
And  the  finding  of  facts  by  such  committee 
cannot  be  impeached,  upon  a  remonstrance, 
by  showing  that  the  evidence  on  which  it 
was  made  was  procured  by  bi'ibery  and  cor- 
ruption; the  remedy  in  such  case  being  by 
an  application  to  the  committee  for  a  further 
hearing,  or  to  the  Court  for  a  new  trial.  Ash- 
mead  V.  Colby,  36  Conn.  289,  312,  313.  The 
Court,  in  tliis  case,  treated  an  objection,  that 
the  wliole  evidence  before  the  committee  wa.s 
insuflicieut  to  jiustify  their  iinding,  as  an 
evasion  of  the  rule  tliat  the  finding  of  a  com- 
mittee in  Chancery  is  conclusive  upon  all 
matters  of  fact  found  by  them.  Ibid. ;  Hola- 
bird  V.  Burr,  17  Conn.  563. 

1  See  Eenner  v.  Agutter,  1  M.  &  K.  120. 
The  report  of  a  Master  upon  the  question 
of  fact  will  not  be  overruled,  although  the 
evidence  on  which  it  i.s  founded  is  vague,  and 
not  altogether  satisfactory,  if  it  does  not  ap- 
pear that  his  conclusion  was  unwarranted  by 
the  evidence.  Holmes  v.  Holmes,  3  C.  1'!. 
Green,  141 ;  [National  Bank  v.  Sprague,  8 
C.  E.  Green,  83] . 

2  Per  C.  C.  Pepys  M.  R.,  Bick  v.  Matley, 
2  M.  &  K.  312;  see  Matter  of  Hemiup,  3 
Paige,  305. 

a  Post,  1300,  notes;  Mott  v.  Harrington, 
15  Vt.  185;  see  directions  to  Master  in  Piii- 
gree  v.  Coffin,  12  Gray,  311,  312;  and  in  .Marsh 
V.  liailroad,  43  N.  H.  534,  535.  The  report 
of  a  Master,  "  that  it  would  be  for  the  inter- 
est of  the  defendants  to  sell  the  estate  in 
separate  lots,  if  the  premises  can  be  conven- 
iently divided,"  is  not  sufficiently  definite  to 
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importunity  of  counsel,  how  eminent  soever,  or  their  dients,  to  return 
special  certificates,  unless  they  are  required  by  the  Court  to  do  so,  or 
that  their  own  judgment,  in  respect  of  difficulty,  leadeth  them  to  it,  such 
kind  of  certificates,  for  the  most  part,  occasioning  a  needless  trouble 
rather  than  ease  to  the  Court,  and  certain  expense  to  the  suitor.  It  is 
to  be  observed,  however,  that,  under  this  order,  considerable  discretion 
is  left  to  the  Master,  and  that  notwithstanding  it,  he  may,  and  frequently 
does,  state  special  circumstances  in  his  report,  without  any  specific 
order  to  warrant  it.^  It  is,  nevertheless,  frequently  the  practice,  where 
it  is  apprehended  that  particular  circumstances  may  come  out  upon 
inquiries  before  the  Master,  which  may  influence  the  opinion  of  the 
Court,  when  the  cause  comes  on  upon  further  directions,  to  ask,  at  the 
hearing,  for  a  specific  direction  in  the  decree  or  order,  that  the  Master 
ma}'  be  at  liberty  to  state  special  circumstances  :  ®  under  such  a  direction, 
however,  the  Master  must  not  set  forth  the  evidence  with  his  opinion 
upon  it,  but  he  should  state  the  matter  of  fact,  for  the  judgment  of  the 
Court,  in  the  same  manner  as  in  Courts  of  Law  ;  —  they  onl^-  state  the 
facts  allowed  by  both  sides,  in  a  special  verdict,  but  never  meddle  with 

an}^  part  of  the  evidence  on  either  side.'' 
*1300       *But  although  the  Master  does  not,  unless  under  special  cir- 
cumstances, detail  the  evidence  upon  which  he  proceeds  in  mak- 
ing his  report,  yet  he  generally  refers  to  it,  either  in  the  bod}''  of  his 
report,  or  in  a  schedule  annexed  to  it.^    When  he  reports  upon  accounts, 

be  the  foundation  of  a  decree  for  the  sale  of  sioner  to  take  testimony,  which  any  ordinary 
the  mortgaged  property.  Walker  v.  Hallett,  magistrate  might  do,  but  as  an  officer  of  the 
1  Ala.  379.  Tlie  report  should  have  stated  Court  to  receive  and  adjudicate  upon  the 
whether  the  property  was  susceptible  of  di-  force  and  effect  of  evidence  produced  before 
vision;  which  portion  it  was  for  the  interest  him,  and  thus  to  ascertain  facts  and  form  an 
of  the  defendants  should  be  sold;  and  should  opinion  as  to  the  law  arising  thereon,  both  of 
also  have  contained  the  evidence  on  which  which  constitute  his  findings,  and  are  the 
the  report  was  founded.  Ibid. ;  Anon.,  1  only  subject-matter  to  be  inserted  in  his  re- 
Clarke,  423.  port  to  tiie  Court.     So  that  if  his  legal  eon- 

5  2  Atk.  620;  Champernowne  v.  Scott,  4  elusions  are  not  sustained  by  the  facts  found, 
Mad.  209;  but  see  Ganderton  v.  Ganderton,  the  Court  may  interpose  and  correct  the 
13  Sim.  182.  error."     See  Howe  v.  Russell,  36  Maine,  115 ; 

6  Seton  on  Decrees,  24;  Jackson  «.  Jack-  1  Barb.  Ch.  Pr.  548;  Mason  v.  York  & 
son,  2  Green  Ch.  96,  100.  Cumber-land  R.  R.  Co.,  52  Maine,   82,   115; 

7  Duchess  of  Marlborough  v.  Wheat,  1  [Cary  t;.  Herrin,  62  Me.  18;]  Emerson  r.  At- 
Atk.454.  Where  it  is  referred  to  a  Master  to  water,  12  Mich.  314.  Where  the  Master  in- 
examine  and  report  as  to  particular  facts,  corporates  the  evidence  into  his  report,  with- 
er as  to  any  other  matter,  it  is  his  duty  to  out  the  special  direction  of  the  Court,  although 
draw  the  conclusions  from  the  evidence  before  it  is  done  upon  the  solicitation  of  counsel,  he 
him,  and  report  such  conclusions  only;  and  it  will  not  be  allowed  for  it  on  the  taxation  of 
is  irregular  and  improper  to  set  forth  the  evi-  his  costs.  Matter  of  Hemiup,  supra;  [Evans 
dence  in  his  report  without  the  special  direc-  v.  Evans,  2  Coldw.  151].  But  if  the  conclu- 
tion  of  tlie  Court.  Matter  of  Hemiup,  3  Paige,  sion  which  he  is  to  draw  is  a  question  of  law, 
305;  Mott  J'.  Harrington,  15  Vt.  185;  Goodnmn  and  not  a  mere  legal  presumption  of  a  fact, 
r.  Jones,  26  Conn.  2f>4;  see  Johnston  v.  Rear-  he  is  permitted,  in  the  exercise  of  a  sound 
don,  1  JIoll.  54;  Herrick  v.  Belknap,  27  Vt.  discretion,  and  without  an  order  for  that  pur- 
673;  Gilmoret'.  Gilmore,  40  Maine,  53  ;  Bailey  pose,  to  make  a  special  report  submitting  the 
V.  Mvrick,  52  Maine,  132.  legal  question  to  the  decision  of  the  Court. 

In'Simmons  v.  Jacoljs,  52  Maine.  147,  153,  Matter  of  Hemiup,  supra.     [See  Lawson  v. 

Cutting  J.  said:   "In  this  State  we  have  no  Drake,  105  Mass.  564.] 

Beyula  (jenernlis  in  relation  to  the  duties  of  i  Sometimes  orders  direct  the  Master  to 

Masters   in    Chancery;    but,    in    each   case,  report  the  testimony ;  sometimes  to  report  it 

where  a  Master  is  appointed,  the  rule  for  his  if  either  party  requires  him   to  do   so.     In 

guidance  is  the  decretal   order.     He  is  not  these  cases  the  testimony  should  be  annexed, 

usually  appointed  to  act  merely  as  a  commis-  certified  by  him,   but  not  embodied  in  the 
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he  generally  states  the  results  of  the  accounts  in  the  body  of  the  report,'^ 
and  refers  to  schedules  as  to  the  particulai  items.    These  sched- 
ules must  be  annexed  to  the  report  and  filed  *  with  it,  and  it  wiU  *1301 
not  be  sufficient  that  they  should  be  entered  in  a  book  kept  in  the 
Master's  office,  in  the  same  manner  as  the  accounts  of  receivers.-' 

When  the  Master  has  prepared  his  report,  an  intimation  of  his  having 
done  so  is  given  to  the  solicitor  for  the  part}*  conducting  the  cause  (who 
has,  generall}^,  bespoken  a  copy  of  the  draft  report),  that  the  draft 
report  is  ready.  Any  party,  however,  may  apply  to  the  Master  to  make 
his  report,^  and  when  the  draft  is  prepared,  a  warrant  must  be  taken 
out  and  served  upon  all  parties,  active  in  the  suit,  underwritten  —  "  The 
Master  has  prepared  the  draft  of  his  general  [or  separate]  report."  ^ 


report.  1  HofE.  Ch.  Pr.  545;  Matter  of 
Hemiup,  3  Paige,  305;  Mott  v.  Harrington, 
15  Vt.  185;  see  Anon.,  1  Clarke,  423.  But 
either  party  may  apply  to  the  Master  for  cer- 
tified copies  of  the  testimony  to  be  used  upon 
the  argument  of  exceptions  to  the  report.  1 
Hoff.  Ch.  Pr.  545.  A  partly  should  require 
the  Master,  or  Auditor,  to  report  specially 
such  evidence  as  furnishes  the  ground  of  any 
exception.  And  the  Court  will  not  open  the 
facts  of  the  report,  unless  to  correct  some 
unquestionable  error.  Donnell  v.  Columbian 
Ins.  Co.,  2  Sumner,  366 ;  Sparhawk  v.  Wills, 
5  Gray,  423. 

In  Vermont,  it  is  held,  that  the  testimony 
given  viva  voce  in  taking  an  account,  or  a 
copy  of  it,  should  be  returned  into  Court  by 
the  Master  with  his  report.  Herrick  v.  Bel- 
knap, 27  Vt.  073.  And  in  Maine,  in  Gilmore 
V.  Gilmore,  40  Maine,  53,  the  Master  wa.s 
directed  by  the  Court  to  report  in  full  the 
evidence  produced  before  him  and  his  de- 
cisions thereon.  But  without  such  order,  the 
Master  is  not  bound  to  report  the  evidence 
upon  which  his  determination  is  founded. 
Howe  V.  Kussell,  36  Maine.  115;  sec  McKin- 
nev  V.  Pierce.  5  Ind.  422;  Mott  v.  Harringt<)n, 
15"Vt.  185;  Bailey  v.  .Myrick,  52  Maine,  132; 
Simmons  v.  JaCobs,  52  Maine,  147 ;  Mason  v. 
York  &  Cumberland  K.  R.  Co.,  52  Maine,  82, 
115;  Kennell  v.  Kiml)all,  5  Allen,  3.56,  364, 
per  Hoar  J.  In  Jackson  v.  Jackson,  2  Green 
ilh..  96,  the  Master  reported  the  evidence 
without  any  order  to  that  effect,  and  upon 
the  argument  of  the  exceptions  to  the  Master's 
report,  the  (Jourt  examined  the  evidence  re- 
ported, and  ordered  the  rejwrt  to  be  corrected 
where  it  was  found  erroneous,  without  send- 
ing it  back  to  the  Master. 

By  rule  of  Chancery  in  New  Jersey,  44,  it 
is  provided  that,  when,  by  a  decretal  order  of 
the  Court,  any  inquiry  before  a  Master  is 
directed  to  be  made  in  a  cause,  and  the  ex- 
amination of  witnesses  shall  be  necessary  to 
obtain  the  proper  information,  sucii  examina- 
tion, if  required  l)y  either  party,  shall,  at  the 
expense  of  the  party  requiring  it,  lie  reduced 
to  writing  by  the  Master,  in  the  form  of  de- 
positions, and  returned  and  filed  witii  the 
report.  To  determine  whether  a  Master  ha.s 
arrived  at  a  correct  conclusion  from  tlie  evi- 
dence, it  is  necessary  to  review  and  weigh  the 


evidence.  For  this  reason  the  Master's  report 
is  entitled  to  no  special  consideration  beyond 
the  soundness  of  his  reasoning,  and  the  ad- 
vantage of  seeing  the  demeanor  of  the  wit- 
nesses while  examined.  Holmes  v.  Holmes, 
3  C.  E.  Green.  141. 

2  The  result  of  the  account  should  he 
stated  in  such  a  manner  as  to  afford  to  the 
Court  the  means  of  judging  whether  it  is  cor- 
rect. Macintosh  v.  Great  Western  Railway 
Co.,  1  De  G.,  u.  &  S.  443;  see  S.  C.  11  Jur. 
N.  S.  681,  V.  C.  S. ;  Reed  v.  Jones,  15  Wis. 
40. 

1  Smith  V.  Smith,  2  Dick.  789.  For  the 
convenience,  however,  of  suitors  wishing  to 
refer  to  accounts  taken  in  the  Master's  office, 
it  is  provided,  by  the  62d  Order  of  1828, 
"That  all  such  accounts,  when  passed  and 
settled  by  the  Master,  shall  be  entered  in  a 
book,  to.  be  kept  for  that  purpose  in  the  Mas- 
ter's office,  as  is  now  the  practice  with  respect 
to  the  receivers'  accounts,  and  with  proper 
indexes,  in  order  to  be  referred  to  as  occasion 
may  require."  When  a  report  is  made  upon  ac- 
counts exhibited  to  the  Master,  such  accounts 
should  accompany  the  report,  that  the  Court 
may  see  the. correctness  of  the  Master's  infer- 
ences. Jeffreys  v.  Yarborough,  2  Hawks, 
307;  see  Mitchell  v.  Walker,  2Tred.  Ch.  621. 
The  Master  should  state  the  account  at  length, 
and  all  the  facts  found  by  him,  so  that  tliey 
will  be  intelligible  without  reference  to  the 
testimony,  llerrick  v.  Belknap,  27  Vt.  673. 
He  should  state  what  items  were  allowed,  and 
what  disallowed.  Reed  v.  Jones,  15  Wis. 
40.  His  re])ort  should  so  present  the  items 
that  exceptions  may  be  taken  to  it.  Ransom 
V.  Davis,  18  How.  iJ.  S.  295.  It  should  con- 
tain a  succinct  statement  of  all  tjie  points  made 
by  counsel,  and  the  facts  found  by  him  upon 
such  points.  Herrick  v.  Belknap,  supra. 
The  report  of  a  Master,  stating  the  accounts 
of  a  mercantile  firm,  should  show  whether  the 
partnership  resulted  in  a  profit  or  loss,  and  to 
what  extent,  and  should  also  dispose  of  the 
uncollected  dues.  Zimmerman  v.  Hub-  r,  29 
Ala.  379.  [See  Hicks  v.  Chadwell,  I  Tenn. 
Ch.  251.] 

'■2  1  Turn.  &  V.  428. 

8  //ji(i. ;  see  Burgess  v.  Wilkinson,  7  R.  I. 
31,  .32. 
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This  is  done  for  the  purpose  of  informing  the  parties  that  the  report  is 
read}-. 

Upon  attending  the  warrant,  to  settle  the  draft  report,  the  solicitors 
for  the  several  parties  should  suggest  to  the  Master  such  alterations  as 
in  their  judgment  the}''  may  think  proper.* 

When  all  the  alterations  and  suggestions  of  the  parties  have  been 
submitted  to  the  INIaster  and  disposed  of,  the  Master  finally  settles  the 
draft  of  his  report,  from  which  the  Master's  clerk  makes  a  transcript  or 
engrossment  upon  paper,  which  must  be  carefully  examined  by  the 
solicitor  for  the  party  taking  the  same,  and  compared  with  the  draft  as 
settled  by  the  Master.^  After  this  has  been  done,  another  warrant 
must  be  taken  out  and  served,  underwritten — "at  which  time  the 
Master  will  sign  his  general  [or  separate]  report  herein."  This  is  called 
the  warrant  on  signing  the  report,  and  must  be  served  upon  the  parties 
so  as  to  give  them  three  clear  days  between  the  service  and  the  day  for 
attendance,  that  is,  three  days,  of  which  neither  the  day  of  service  nor 
the  day  of  attendance  is  reckoned  as  one  ;  ®  the  object  of  this  delay  being 
to  afford  the  parties  time  to  bring  in  objections  to  the  draft 
*1302  *  report,  if  they  shall  be  so  advised.  If,  upon  the  return  of  this 
warrant,  no  objections  are  brought  in,  or  time  for  bringing  in 
objections  applied  for  and  allowed,  the  Master  proceeds  to  sign  the 
transcript,  and  then  the  report  is  in  a  complete  state  and  ready  for 
filing.^ 

The  object  of  allowing  the  interval  of  three  clear  days  between  the 
service  of  the  warrant  on  "  signing  the  report,"  and  the  time  appointed 
for  the  attendance  upon  such  warrant,  is,  as  has  been  stated,  to  allow 
parties  who  are  dissatisfied  with  the  Master's  judgment  an  opportunity 
of  stating  their  objections  to  it  in  writing.  The  reason  for  the  adoption 
of  this  proceeding,  is  thus  stated  by  Lord  Chief  Baron  Gilbert :  ■^  "The 
ancient  rule  was,  that  the  party  should  never  except,  but  where  he  had 
first  objected  to  the  draft  of  the  report  before  the  Master ;  and,  where 
there  was  no  objection  brought  in,  it  was  allowed  as  good  cause  to  dis- 
charge the  exception ;  and  it  were  to  be  wished  that  this  good  rule 
was  strictly  followed,  since,  if  the  party  had  objected,  he  might  have 
showed  the  Master  his  error,  and  the  report  would  have  been  altered  in 
that  particular,  and  never  troubled  the  Court.  Whereas  it  often  happens, 
that  the  party  will  conceal  some  material  objection  and  keep  it  in  petto 
from  the  Master  ;  and  when  this  comes  on  by  way  of  exception,  it  makes 
a  variance  in  the  report." 

The  rule  mentioned  by  the  Lord  Chief  Baron,  was  promulgated  by 
Lord  Keeper  North,  in  1683,^  and  is  in  fact,  with  little  variation,  the 
rule  of  the  Court  at  the  present  time  ;  the  practice  of  the  Court  requir- 

■*  See  Remsen  v.  Remsen,  2  John.  Ch.  termed  a  four-day  warrant,  reckoning  the 
495.  day  of  attendance  as  one  of  the  days. 

fi  1  Tum.  &  V.  429.  "i  1  Turn.  &  V.  428. 

9  Ante,    p.     1170.       This    is    sometimes  2  Por.  Rom.  107. 

3  Beames's  Ord.  259. 
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ing  that,  as  to  all  references  to  a  Master,  of  such  a  nature  that  his 
report  thereupon  is  to  be  made  the  foundation  of  a  further  decree  or 
decretal  order,  no  party  is  at  liberty,  without  a  special  order,  to  except 
to  the  report,  or  present  a  petition  in  the  nature  of  an  exception  thereto, 
unless  he  has  previously  to  the  Master  signing  the  report,  carried  in 
objections,  in  writing,  to  the  draft  report,  specifying  the  points  in  which 
he  considers  the  report  to  be  wrong.* 

Objections  to  a  draft  report  are  generall}^,  though  not  neces- 
sarily, *  drawn  by  counsel,  but  are  not  signed  by  him;  and  as  *1303 
they  are  to  serve  as  the  foundation  of  future  exceptions,  they  are 
generall}'  the  same  in  form  and  substance  as  the  exceptions  proposed  to 
be  taken. 

Although  the  objections  ought,  in  strictness,  to  be  taken  in  the 
period  between  the  service  of  the  warrant  upon  the  signing  the  draft 
report  and  the  return  of  such  warrant,  yet  the  Master  will,  upon  a  proper 
case  being  submitted  to  him,  allow  further  time  for  bringing  in  the 
objections.^ 

To  obtain  such  further  time,  a  warrant  should  be  taken  out  and 
served  before  the  return  of  the  warrant  to  sign  the  report,  and,  on  the 
attendance  upon  such  warrant,  a  reasonable  time,  commensurate  with 
the  specialties  of  the  case,  will  be  given  by  the  Master,  to  prepare  and 
bring  in  the  objections.^ 

If  a  person  interested  in  the  report,  though  not  a  party  to  the  suit, 
is  dissatisfied  with  it,  he  must  leave  objections  to  the  draft  as  a  pre- 
liminary step  to  putting  himself  in  a  situation  to  take  exceptions  ;  thus, 
creditors  and  other  persons  coming  in  under  decrees,  and  who  have 
had  their  claims  allowed,  must,  if  they  mean  to  except  to  the  report, 
carry  in  their  objections  to  the  draft  in  the  same  manner  as  parties 
to  the  record. 

So,  also,  persons  who  have  carried  in  claims  as  creditors  or  next 
of  kin,  under  decrees,  but  have  had  their  claims  disallowed,  ought 
also,  if  they  intend  to  dispute  the  Master's  finding,  to  be  prepared  with 
objections  to  the  draft  report  in  order  to  gain  a  right  to  except  to  it.^ 

*  Pennington  v.  Lord  Muncaster,  1   Mad.  bronj^ht  before  the  Court,  by  reference  to  the 

555;  Ottey  u.  Pensam,  1  Hare,  322.     Excep-  particular  testimony  on  which  tlie  partv  ex- 

tions  are  alwa^'.^  to  be  coulined  to  objections  cepting  relics."     R*ice  J.  in  Miller  v.   \Vliit- 

al lowed  or  overruled  by  the  Master.     Cope-  tier,    30    Maine,     585.      Objections    to    the 

land  r.  Crane,  9  Pick.   73.   78;  Byington  v.  admission  of  evidence  should  be  made  at  the 

Wood,   1  Paige,  45;    laege  v.    Bossieux,  15  tiuu-,  or  the  objection  cannot   be  raised  by 

Crattan,   83;    Gordon  v.   Lewis,  2   Sumner,  excepting  to  the  allowance  of  the  item  proved 

143  ;  see  Method.  Epis.  Church   v.  -Jaques,  3  by  that  evidence.     Taylor  v.  Kilgore,  33  Ala. 

.John.  Ch.  81;    Lewis  v.   Lewis,   1  Ala.  35;  214.      f Exceptions  no't  talien    in   the  Court 

Story  V.  Livingston,  13  Peters,  .3.59;  Frith  v.  below,    cannot   be   made    in   the    Appellate 

Lawrence,  1  Paige,  434;  Beckwith  v.  Butler,  (Jourt.     Hudgins  y.   Kemp,  20  How.   45,  54; 

]   Wash.   (Va.)   224;    White   v.    .bdinson,    2  New  Orleans  r.  Gaines,  15  Wall.  (524  ] 

Munf.235;  [McMickenu.  Perin,  18How.  510;  11  Turn.    &    V.    430;    see   Bvington   v. 

Gaines  v.  New  Orleans,  1  Woods.  104.     And  Wood,  1  Paige,  145. 

Bee,  for  tlie  practice  in  Tennessee,  Cleaves  v.  ■  '^  Ibid. 

Ferguson,  2  Tenn.  Ch.    589J.     "Exceptions  8  gee    Walker  v.   Wingfleld,    Reg.    Lib. 

are  to  be  regarded  so  far  only  as  they  are  1809,  fo.  10;  and  Kerr.  Cloberry,  Reg.  Lib. 

supported   bv  the  special  statements  o'f  the  1812,  A.  734. 
Master,  or  Ijy  evidence  which  ought  to  be 
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The  object  of  requiring  a  party  to  deliver  objections  before  he  can 
except^  to  the  report,  is  that  the  Master  may  have  an  opportunity  of 
reconsidering  his  opinion,*  and  that,  when  the}^  are  left,  th&  usual 
warrants  "on  leaving"  and  "to  proceed"  should  be  served  on  the 
parties. 

If,  after  considering  the  objections,  the  Master  maintains  his  origi- 
nal opinion,  he  signs  the  report  as  it  stands.  If  he  changes  his  opinion, 
he  alters  the  draft  of  his  report  accordingly,  after  which  a  fresh  warrant 
"on  signing"  must  be  served,  in  order  to  afford  the  other  party  an 
opportunity  of  carrying  in  fresh  objections  to  the  altered  draft. ^ 

The  Master's  report  having  been  signed,  it  should  be  forthwith  filed 

in  the  Report  office,  and  an  office  copy  thereof  taken  by  the  party 

*1 304  filing  it.*'   By  an  old  order,^  this  should  be  done  within  four  *  days 

after  the  signature,  but  it  is  considered  sufficient  if  it  be  filed 

at  any  time  before  any  proceedings  are  taken  or  order  made  thereon. -"^ 

After  the  report  has  been  filed,  the  question  arises  whether  it  is  one 
of  such  a  nature  as  to  require  confirmation  by  the  Court,  or  whether  it  is 
final  and  complete  without  such  confirmation  ;  according  to  Sir  J.  Wig- 
ram  V.  C.  the  answer  to  this  question  depends  upon  the  terais  of  the 
order,  or  the  nature  and  subject  of  the  reference,  and  not  upon  the 
proceeding  on  which  the  reference  is  made.^  So  that,  on  the  one  hand, 
there  are  some  reports  made  under  decrees  which  do  not  require  con- 
firmation ;  and  on  the  other  hand,  there  are  some  reports  made  upon 
motions  or  petitions,  which  must  be  regularly  confirmed.  In  the  case 
of  Einpringham  v.  Short,^  the  V.  C.  of  England  stated,  that  he  had 
had  a  conversation  with  the  Registrar  on  the  subject ;  and  that  he 
found  that  it  was  difficult  to  determine  by  any  general  rule  which  are 
the  reports  which  this  Court  requires  to  be  confirmed,  and  what  are 
those  which  are  taken  to  be  sufficient  for  the  Court  to  act  upon,  though 
they  be  not  confirmed.  In  the  case  before  him,  on  a  motion  to  commit 
a  defendant  for  contempt,  the  defendant  undertook  to  make  reparation 
for  the  act  complained  of.  Whereupon  the  Master  was  directed  to  in- 
quire what  reparation  the  defendant  ought  to  make,  and  he  was  ordered 
to  make  such  reparation  accordingly.  The  V.  C.  of  England  thought 
the  report  made  upon  the  order  was  one  that  required  confirmation 
before  the  Court  could  act  upon  it.     But  Lord  Cotteuham  held  other- 

4  Bowker  v.  Nickson,  3  Mad.  439.  and  the  compensation  shall  be  charf^ed  upon 

5  Richardson  v.  Hortou,  5  Beav.  87.  and  be  borne  by  such  of  the  parties  in  the 

6  Bennett,  22.  cause  as  the  Court  shall  direct.     The  Master 

7  Beames's  Ord.  292.  shall  not  retain  his  report  as  security  for  his 
1  See  ante,  p.  1178,  note.     In  the  United  compensation  ;  but  when  the  compensation  is 

States  Courts,  the  Master,  as  soon  as   his  re-  allowed  by  the  Court,  he  shall  be  entitled  to 

port  is  ready,  shall  return  the  same  into  the  an  attachment    for  the   amount  against  the 

clerk's  otiice,  and  the  day  of  the  return  shall  be  party  who  is  ordered   to  pay  the  same,   if, 

entered   by   the  clerk    in    the    Order  Book.  upon  notice  thereof,  he  does  not  pay  it  within 

Equity  Rule,  83.     The  compensation    to  be  tlie  time  prescribed  by  the  Court.     Equity 

allowed  to  every  Master  in  Chancery  for  his  Rule,  82. 

services  in  any  particular  case,  shall  be  fixed  ^  Ottey  v.  Pensam,  1  Hare,  235. 

by  the  Circuit  Court  in  tiieir  discretion,  hav-  ^  n  Sim.  78. 

ing  regard  to  all  the  circumstances  thereof; 
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wise,  considering  the  order  of  the  Court  final,  as  it  directed  the  de- 
fendant to  make  the  reparation,  when  the  amount  should  be  ascertained 
bj  the  Master. 

It  would  seem,  therefore,  that  wherever  the  discretion  of  the  Court  is 
exercised  upon  the  first  order,  and  where  the  Master  is  only  called 
upon  to  perform  some  act,  or  make  some  inquiry  necessary  for  carrying 
out  the  order  which  the  Court  has  made,  the  report  of  the  Master  will 
not  require  confirmation. 

Thus,  all  reports  made  by  the  Master,  confined  to  such  facts  as  of 
his  ha-\dng  appointed  trustees,  approved  a  convej-ance,  or  settled  in- 
terrogatories for  the  examination  of  parties,  or  of  b's  having 
*  ordered  the  production  of  documents  pursuant  to  a  decree,  and  *1305 
that  the  documents  ordered  to  be  produced,  were  either  produced 
or  not  produced  before  him,  do  not  require  confirmation.  So  the  Mas- 
ter's report  upon  exceptions  for  scandal  or  insufficiency,  does  not 
require  confirmation.^ 

There  is,  however,  one  report  of  the  nature  last  mentioned,  which  is 
an  exception  to  the  rule,  as  it  does  require  confirmation  by  the  Court ; 
namely,  a  report  of  a  person  being  the  purchaser  of  a  lot  at  a  sale, 
before  the  Master,  with  respect  to  which  it  is  to  be  observed,  that  the 
object  of  requiring  this  report  to  be  confirmed  is  not  to  enable  the  par- 
ties to  bring  the  decision  of  the  Master  under  the  review  of  the  Court, 
but  to  afford  time  between  the  ser^^ce  of  the  order  nisi,  and  the  abso- 
lute confirmation  of  the  report,  to  others  to  come  in  and  open  the  bid- 
ding, so  as  to  secure  the  sale  of  the  estate  to  the  best  possible 
advantage.  This  exception,  therefore,  depends  upon  a  particular 
reason,  and  does  not  interfere  with  the  rule,  which  renders  the  confirma- 
tion of  such  reports  as  are  not  intended  to  be  made  the  foundation  of 
an}-  future  discretionar}-  act  of  the  Court  generally  unnecessary. 

On  the  other  hand,  where  the  report  is  required  for  the  pm-pose  of 
enabling  the  Court  to  make  some  discretionary  order  or  decree,  whether 
the  order  directing  the  reference  be  made  upon  decree,  or  upon  any  in- 
terlocutory application,  the  report  requires  confirmation  before  it  is 
adopted  as  the  foundation  of  such  future  order  or  decree. 

Although,  in  determining  the  question,  whether  a  report  of  the  Mas- 
ter does  or  does  not  require  confirmation,  it  is  immaterial  whether  the 
order  of  reference  was  made  by  decree  or  upon  an  interlocutory  appli- 
cation, yet  supposing  it  to  be  such  a  report,  as  from  its  nature  requires 
confirmation,  there  is  a  difference  in  the  mode  in  which,  in  the  two  dif- 
ferent cases,  the  confirmation  of  the  Court  is  obtained. 

If  a  reference  is  made  at  the  hearing  of  a  cause,  or  upon  further 
directions,  the  proceedings  to  confirm  the  n^port  are  by  a  motion  7iisi,'^ 
upon  which  an  order  is  made  that  the  report,  and  all  the  matters  and 

1  A  Master's  rertificate  as  to  the  insuffi-  rogatories,  also,  does  not  require  an  order  of 
ciencj  of  an  examination  of  a  party  on  inter-      confirmation.     Case  v.  Abeel,  1  Paige,  G30. 

2  Ottey  V.  Pensam,  1  Hare,  324. 
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things  therein  contained,  do  stand  satisfied  and  confirmed,  &c.  ;  unless 
the  defendant  having  notice  thereof,  shall  within  eight  daj'S  after  having 

such  notice,  sliow  unto  the  Court  good  cause  to  tlie  contrary.* 
*1306  *  This  order  may  be  obtained,  by  motion  of  course,  or  by 
petition  at  the  Rolls, ^  by  any  of  the  parties,  though  it  is  usually 
taken  by  the  plaintiff  or  party  taking  the  report.  When,  however,  a 
party,  who  does  not  take  the  report,  proceeds  to  confirm  it,  he  should 
give  the  part}',  taking  the  report,  notice,  that,  unless  such  party  moves 
to  confirm  the  report  within  a  given  time,  he  shall  do  it.^  It  is  said, 
also,  that,  where  a  Master  makes  a  separate  report  of  a  creditor's 
claim,  the  creditor  may  obtain  the  order  to  confirm  the  report.* 

The  circumstance  of  obtaining  an  order  to  confirm  a  Master's  report 
nisi^  does  not  preclude  the  party  taking  it  from  afterwards  excepting  to 
the  report ;  and  the  time  within  which  this  may  be  done  is  unlimited 
till  the  order  to  confirm  absolute  is  made  ;  but  it  may  be  limited  by  an 
order  nisi,  to  be  obtained  by  any  other  party,  on  the  neglect  of  the 
party  having  the  carriage  of  the  report.* 

In  a  recent  case,^  after  the  Master  had  made  his  report,  the  plaintiff 
excepted  to  so  much  of  it  as  allowed  certain  payments  made  by  the 
defendant,  but  neglected  to  obtain  the  usual  order  to  confirm  the  report 
nisi,  before  filing  his  exceptions.  The  exceptions  came  on  to  be  argued 
and  were  allowed,  and  it  was  referred  back  to  the  Master  to  review  his 
report,  upon  which  the  Master  made  his  further  report,  and  the  plaintiff 
obtained  an  order  Jiisi  to  confii^m  it.  As  no  order  nisi  to  confirm  the 
first  report  had  been  obtained,  it  was  considered  necessary  also  to  con- 
firm so  much  of  the  original  report  as  had  not  been  excepted  to,  and 
the  plaintiff  applied,  as  of  course,  for  an  order  yiisi  for  that  purpose, 
which  the  Registrar  declined  to  draw  up  without  the  sanction  of  the 
Court ;  whereupon  the  plaintiflT  made  a  motion,  at  the  Rolls,  for  an 
order  7iisi  to  confirm  so  much  of  the  Master's  report  as  the  plaintiff  had 
not  excepted  to,  and  the  order  was  made  in  those  terms. 

It  may  be  mentioned  here,  that  although  creditors  who  have  come  in 
before  the  Master,  and  have  had  their  claims  allowed,  are  frequently 
most  materially  interested  in  the  report,  it  is  not  usual  to  serve  them 
with  the  order  for  confirming  it  nisi ;  and  that,  of  course,  where  persons 
have  come  in  as  creditors,  but  have  not  succeeded  in  establishing  their 
claims,  they  are  never  served  with  such  order.  In  no  case  is  personal 
service  requisite.® 

A  copy  of  the  order  nisi  having  been  served  upon  the  solicitors  for 

8  Hand,  169.    It  is  the  practice  upon  fill-  i  21st  Order,  1828. 

ing  a  report  on  exceptions  to  an  answer,  to  2  2  Smith,  .383,  Sded. ;  Shirley «.  Earl  Fer- 

take  an  order  that  the  same  shall  be  confirmed  rers,  MS.  cited  i6i'i. 

unless  cause  be  shown  in  eight  daj's  after  the  ^  Gibbons  v.  Caunt.  MS.,  cited  ibid. 

service  of  the  same.     Weber  v.  "Weitling,  3  *  Richardson  v.  Horton,  5  Beav.  87. 

C.  E.  Green,  39.     Filing  exceptions  to  a're-  6  Robinson    ».  Wood,  .Rolls,   16th   Dec. 

port  is  a  sufficient  and   the   usual  showing  1839,  ex  relitione  Faber. 

cause    against   its  confirmation.     Weber  v.  6  21st  and  4-lth  Orders  of  1828. 
Weitling,  ubi  supra. 
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the  different  parties,  an  affidavit  of  such  service  must  he  made  and 
filed,  and  then,  if  no  cause  is  shown  within  eight  daj-s,  the 

*  party  is  entitled  to  move  as  of  course,  after  the  expiration  of  *1307 
those  eight  days,  to  make  the  order  nisi  absolute.^ 

It  appears  that  now  the  order  for  confirming  the  report  absolutel}', 
may  be  obtained  on  an}'  day,  as  well  in  term  as  out  of  term.- 

The  usual  cause  shown  against  making  the  order  nisi  for  confirming 
the  Master's  report  absolute,  is  the  filing  of  exceptions  to  the  report,^ 
and  the  setting  of  them  down  to  be  argued  ;  *  but  it  is  to  be  observed, 
that  there  must  be  an  order  for  setting  the  exceptions  down  for  argu- 
ment actually  entered  aud  served,  and  that  the  mere  filing  of  exceptions 
and  pajing  the  deposit  will  not  be  sufficient.^ 

An  order  to  review  the  report,  which  is  sometimes,  though  very 
rarelj",  granted  upon  application  after  the  order  nisi,  may,  also,  be 
shown,  as  cause  against  confirming  it  absolute. 

If,  for  any  reason,  a  party  is  desii'ous  of  enlarging  the  time  for  con- 
firming the  report,  absolutely-,  he  should  make  a  special  application  to 
the  Court  by  motion.® 

The  apphcation  for  the  order  to  confirm  the  Master's  report  absolute 
must  be  by  motion,  and  cannot  be  b}-  petition  at  the  RoUs,  the  21st 
Order  of  1828,  which  authorizes  the  granting  the  order  nisi  upon  peti- 
tion, not  extending  to  the  order  absolute.  It  must  be  supported  hy  an 
affidavit  of  service  of  the  order  nisi^  and  b}-  the  Registrar's  certificate  of 
no  cause  having  been  shown.  The  order  confii-miug  a  report  absolute 
requires  no  service.'^ 

If  the  plaintiff  after  obtaining  the  order  nisi  to  confirm  the  Master's 
report  does  not  proceed  to  make  it  absolute,  the  defendant  ma}'  move 
to  confirm  the  report ;  and  for  that  purpose  the  certificate  of  no  cause 
shown  will  be  ordered  to  be  entered  on  his  office  copy  of  the  order 
nisi.^ 

It  has  before  been  stated,  that  there  is  a  distinction  between  the 
manner  of  confirming  some  reports,  and  that  of  confirming  others. 
Those  reports  which  are  founded  on  decrees  or  decretal  orders,  must  be 
confirmed  b}^  orders  nisi  absolute,  made  upon  motion,  in  manner  last 
stated ;  whilst  those  reports,  which  are  the  consequence  of  orders 
made  upon  a  motion  or  petition,  are  confirmed  by  motion  or  petition 
absolutely.® 

Of  this  description  are  reports  as  to  the  propriety  of  gi-anting  leases 
of  property  under  the  control  of  the  Court,  or  as  to  the  approval 

*  of  contracts  for  the  purchase  of  property  with  funds  in  Court.  *1308 

1  For  the  manner  of  computing  the  period,  *  Giklart  v.  Moss,  4  Ves.  617. 

Bee  ante,  pp.  .353,  3.54.  5  Jhid. ;  see  also  Hall  v.  Mulliner,  2  Dick. 

2  Lord  Ilarborough  v.  Wartnaby,  1  Ph.  604;  Ahd  v.  Nodes,  ib.  730;  Mole  v.  Smith, 
364.  IJ.  &\V.070. 

3  See  Mechanics'  Bank  of  Phil.  v.  Bank  o  Si'o  Hand,  169. 

of  N.  Brunswick,  2  Green  Ch.  439;  Briinda.tce  ^  2  Smith,  380,  3d  ed. 

e.  Goodfellow,   4  Ilalst.    Ch.    (N.  .1.)   513;  8  Roberta ».  Williams,  2  Hare,  151. 

[Morris  v.  Taylor,  8  C  E.  Green,  131.]  »  Ottey  '.  Pensani,  1  Hare,  324. 
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Of  the  same  nature,  also,  are  reports  of  the  allowance  of  maintenance 
or  guardians  for  infants,  where  the  application  for  the  maintenance 
or  guardians  has  been  made  to  the  Court  in  the  form  of  a  summary 
petition,  though  the  form  of  confirming  such  report  would  be  different, 
if  the  oi-der  for  the  approval  of  the  maintenance,  &c.,  should  be  made 
upon  decree.^ 

Reports  of  this  description  must,  as  has  been  stated,  be  confirmed 
by  petition,  which  generally  pra3's,  besides  the  confirmation  of  the 
report,  such  consequential  directions  as  arise  out  of  it.  On  hearing 
these  petitions,  the  Court  will  take  into  consideration  any  objections 
which  may  arise  upon  the  report,  provided  they  are  sufllciently  raised 
by  it  to  enable  the  Court  to  dispose  of  them.  In  cases,  however,  where 
the  objection  is  not  on  the  face  of  the  report  it  is  necessary  to  present 
a  petition  to  raise  the  point,  prapng  that  the  Master  may  review  his 
report,  and  this,  it  seems,  is  the  correct  mode  of  exqeptious  to  this  class 
of  reports.^ 

It  may  be  observed,  that  Mr.  Smith,  in  the  last  edition  of  his  Treatise, 
remarks,  with  respect  to  these  reports  made  upon  interlocutory  applica- 
tions, that  "the  present  practice  of  combining  in  the  same  petition  a 
prayer  to  confirm  a  Master's  report  (which  ought  to  be  confirmed  by 
order  nisi  and  absolute) ,  and  for  directions  consequential  upon  it,  is 
not  only  contrary  to  the  practice,  but  is  attended  with  a  great  increase 
of  trouble  and  expense,  and  may,  if  title  is  involved,  lead  to  dangerous 
results."  The  practice  is,  however,  recognized  by  Sir  J.  Wigram  V.  C, 
in  OUey  v.  Pensam,  and  is  consistent  with  the  manner  in  which  reports 
of  this  nature  are  objected  to. 

It  may  be  mentioned,  in  this  place,  that  it  seems  to  be  irregular  to 
confirm  a  report  of  this  nature  by  petition  of  course,  even  with  the  con- 
sent of  all  parties.  Such  a  report  ought  to  be  confirmed  by  a  special 
petition.^  With  respect,  however,  to  a  report  that  is  confirmed  by 
orders  nisi  and  absolute,  the  adverse  party  may  give  an  authority  to  his 
counsel  to  consent  that  it  be  absolutely  confirmed  in  the  first  instance. 

*1309  *  Exceptions  to  the  Report. 

It  having  been  stated,  that  there  are  some  reports  which  do  not 
require  any  confirmation,  and  others  to  which  it  is  necessary,  and  more- 
over, that  of  those  which  do  requu-e  confirmation,  some  are  confirmed 
by  orders  nisi  and  absolute,  and  others  are  confirmed  usually  (if  not 
necessarily)  by  motion  or  petition  absolutely.     It  remains  to  be  stated, 

1  See  Cavendish  v.  Mercer,  5  Ves.  195,  above  pointed  out,  and  to  the  fact  that,  in 

notis.     It  is  to  be  observed,  that  in  the  princi-  Cavendish  v.  Mercer,  the  direction  for  the  in- 

pal  case,   Greenwell  v.  Greenwell,    ib.    194,  quiry  as  to  the   maintenance  was  made  by 

Lord    Lou£;hborough    is    reported    to    have  decree,  whereas,   in  general,  applications  for 

noticed,  that  in  Cavendish  v.  Mercer,  the  re-  maintenance,  &c.,  are  made  by  petition  in  a 

port  was  confirmed  upon  motion,  and  to  have  sunnnary  way. 

observed,  that  the  practice  of  confirming  these  2  Qttey  v.  Pensam,  mpra ;  and  see  Hodge 

reports,  upon  motion,  is  irregular.     Perhaps  v.  Rexworthy,  6  Jur.  701;  S.  C  7  Jur.  292. 
his  Lordship  did  not  advert  to  the  distinction  s  Bailey  v.  Todd,  1  Beav.  95. 
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what  is  the  proper  course  of  excepting  or  objecting  to  these  different 
reports.-^ 

In  the  first  place,  with  respect  to  those  reports  which  do  not  require 
confirmation,  it  is  clear  that  this  peculiarity  does  not  in  itself  preclude 
a  party  dissatisfied  with  them  from  excepting  to  the  Master's  finding.'^ 
In  some  cases,  however,  the  only  mode  of  obtaining  the  opinion  of  the 
Court  upon  such  proceedings,  is  by  petition  praying  either  that  the  con- 
clusion of  the  Master  may  be  reviewed  by  the  Court,  or  for  leave  to 
except  to  the  report.^ 

Wherever  the  Master  is  required  to  make  a  certificate  or  report,  which 
does  not  require  any  exercise  of  discretion  or  judgment,  as  in  the  case 
of  certificate  to  the  Court  of  the  proceedings  in  his  office,  or  of  the  fact 
of  documents  not  having  been  deposited  pursuant  to  an  order,  no  objec- 
tion or  exception  will  be  entertained  by  the  Court.*  In  fact,  certificates 
of  this  description  are  of  the  same  nature  as  the  certificates  of  any  other 
oflScer  of  the  Court,  who  certifies  as  to  a  mere  matter  of  fact  belonging 
to  his  department,  such  as  the  certificate  of  the  Accountant-General  as 
to  money  not  having  been  paid  into  Court,  or  of  the  Clerk  of  Records 
and  Writs,  of  documents  not  having  been  deposited  with  him, 
*  pursuant  to  an  order  of  the  Court,  which  certificate,  if  wrong  *1310 
in  point  of  fact,  must  be  quashed  upon  motion,  not  excepted  to. 

The  certificate  of  the  Taxing  Master  of  the  taxation  of  costs  may  be 
classed  under  this  head,  for  as  a  general  rule  it  cannot  be  excepted  to 
without  the  special  leave  of  the  Com-t.  This  special  leave  is  to  be 
obtained  by  means  of  a  petition  setting  forth  the  grounds  of  complaint, 
and  also  stating  the  particular  charges  which  are  alleged  to  be  erroneous. 

1  Exceptions  to  a  Master's  report  are  pertinence.  Tyler  v.  Simmons,  supra.  Ex- 
proper  only  in  those  cases  in  which  lie  has  ceptions  sliould  not  be  prolix  or  argumenta- 
cotne  to  a  wrong  conclusion  upon  the  matters  tive,  but  should  state  concisely  the  fault 
which  were  referred  to  him  to  ascertain  or  imputed  to  the  report.  Booth  v.  Penser,  1 
decide.  Where  he  proceeds  irregularly,  or  Irish  Eq.  34;  see  Vereker  v.  Gort,  ib.  175. 
neglects  to  report  upon  the  matters  referred  An  exception  to  a  Master's  report  need  not 
to  him,  the  proper  course  for  the  aggrieved  be  as  full  and  specific  as  a  special  demurrer, 
party  is  to  apply  to  the  Court  to  set  aside  the  Foster  v.  Go'ldard,  1  Black  U.  S.  50G.  It  is 
report,  or  to  refer  it  back  to  the  Master,  to  enough  that  it  distinctly  points  out  the  find- 
perfect  the  same.  Tvler  v.  Simmons,  6  ing  and  conclusion  which  it  seeks  to  revei-se; 
Paige,  127;  see  Herrick  v.  Belknaii.  27  Yt.  that  being  done,  it  brings  up  far  examination 
695,  69G ;  [Douglass  v.  Mercelcs,  U  C.  E.  all  questions  of  fact  and  law  on  the  report  rcl- 
Green,  25.  A  report  can  only  be  made  in  ative  to  that  subject.  Jbid.  [Infra,  1310, 
pursuance  of  authority  and  upon  notice.     A  n.  4.] 

report  without  notice  is  a  nullity,  and  will  be  2  Empringham  v.  Short,  11  Sim.  78. 

80  treated,  on  appeal,  althougii'no  exceptions  8  Ottey  v.   Pensam,  1  Hare,  322;  Russell 

are  filed.     State  v.  Hyde,  4  Baxt.   4G4.     But  ».  Buchanan,  9  Sim.  107.     Exceptions  may, 

see,  where  exceptions  were  filed,  but  not  for  however,  be  taken  to  the  Master's  report  of 

want  of  notice.     Galloway  v.  Perry,  2   Baxt.  the  sulliciency  of  an  answer.     The  rcixn-t  of 

328.]     Where  the  Master  takes  the  accounts  a  Master  upcin  the  accounts  of  receivers   re- 

or  performs  the  duty  assigned  him  by  the  quires  conlirmatioii,  and  may  be  excepted  to. 

decree  apjiointing  him,  no  exception  can  bo  Richards  v.   The   Morris  Canal,  &c.   Co.,   3 

taken  to  his  report  on  the  ground  that  the  Green  Ch.  428.     [But  see,  as  to  exceptions  to 

proceedings  ordered  by  tiie  decree  have  been  the  Master's  report  of  the  accounts  of  a  re- 

uselessly  expensive,    "if  the  decree  is  wrong,  ceiver,  Cowdrey  v.  Railroad  Co.,   1  Woods, 

it  must  be  reformed    by  the  Court;    but  as  331.] 

long  as  it  stands  it  is  imperative  on  the  Mas-  4  Kemp  v.  Wade,  2  Keen,   087;  Jones  *. 

ter.      Updike  v.    Doyle,  7    R.  I.    440,   458.  Powell.  1  Sim.  .•i87 ;  and  see  Beavau  v.  Bur- 

[Ante,     1290,    n.    4.]      A    Master's     report  gess,  10  Jur.  03,  V.  C.  E. 
cannot  be  excepted  to  for  irrelevancy  or  im- 
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When  the  petition  comes  before  the  Court,  if  the  grounds  of  complaint 
appear  to  be  sufficient,  it  is  usual  for  the  Court  itself  to  examine  and 
decide  upon  the  items,  but  this  is  not  an  universal  course  of  proceeding, 
it  being  quite  open  to  the  Court  to  give  the  leave  which  is  asked  to  file 
exceptions,  and  to  leave  those  exceptions  to  the  ordinary  course  of 
inquiry  and  determination.^ 

A2;ain,  with  respect  to  those  reports  which  are  made  in  consequence 
of  interlocutory  applications,  and  confirmed  absolutely  by  motion  or 
petition,  they  can  only  be  objected  to  at  the  hearing  of  the  petition  to 
confirm  them,  or  upon  a  petition  presented  for  the  express  purpose  of 
having  it  referred  back  to  the  Master  to  review  his  report.  Such  a 
petition  is  in  the  nature  of  exceptions  to  the  report,  and  Sir  J.  Wigrara 
V.  C,  in  the  case  of  Ottey  v.  Pensam,'^  has  decided  that  the  same  rule 
prevails  with  respect  to  such  a  petition  as  prevails  in  the  case  of  ordi- 
nary exceptions  to  the  Master's  report;  namely,  that  no  party  can 
present  such  a  petition  unless  he  has  previously  carried  in  objections  to 
the  draft  of  the  report. 

Lastly,  as  to  all  reports  made  under  decrees,  and  which  are  confirmed 
by  orders  nisi  and  absolute,  any  party  who  is  interested  in  the  motion, 
and  who  has  previously  carried  objections  into  the  Master's  office,  may  file 
exceptions  to  them,  and  thereby  subject  them  to  the  review  of  the  Court.^ 

Where  the  Master,  by  his  report,  states  all  the  facts  correctly,  but  is 
mistaken  as  to  the  legal  consequences  of  those  facts,  it  is  not  necessary 
for  the  party  dissatisfied  with  the  Master's  finding,  to  except  to  the 
report,  as  the  question  decided  by  the  Master  may  be  opened  upon 
further  directions  without  exceptions.*  So  where  facts  are  so  clearly 
stated  in  a  report  as  necessarily  to  involve  a  particular  conse- 
*1311  quence,  it  is  for  the  Court  to  act  upon  the  *  facts  so  reported, 
and  it  will  not  be  a  proper  ground  of  exception  that  the  Master 
has  omitted  to  point  out  the  consequence.^ 

With  respect  to  the  class  of  reports  which  require  confirmation,  it  is 
to  be  observed,  that  though  the  rule  is  generally  very  strictly  adhered 
to,  of  not  permitting  exceptions  to  be  filed  where  there  have  been  no 
previous  objections  ;  ^  there  are,  nevertheless,  cases  in  which  the  Court 

1  In  re  Congreve,  4  Beav.  88;  Pitt  v.  1314,  note;  see  Branger  d.  Chevalier,  9  Cal. 
Mackreth.  3  Bro.  C.  C.  321;  and  see  Lucas.     353.  „,,   p  ^r   oio 

17   Temple   9  Ves.  399;  overruliu!?  a  distinc-  i  Bick  y.  Motly,  2  M.  &  K.  dl2. 

tion  taken  in  Holbecke  ».   SvIve^ter,  6  Ves.  2  By  the  English  practice,  exceptions  to 

417-  =ee  also   Purcell  r.  M'Namara,  12  Ves.  the  accounts  of  a  Receiver  as  stated  by  a 

170-  Fenton  k  Crickett,  3  Mad.  496.  — N.  B.  Master,  should  be  taken   before  the  Master 

The  petition  usuallv    prays  that    the  party  while  the  account  is  m  his  possession,  and  be- 

preseiiting  it  may  be  at  libertv  to  except,  fore  he  makes  his  report.     This  practice  has 

Pitt  V.  Mackreth,  ubi  supra ;  and  the  Court,  been  generally  acted  on  in  New  Jersey;  and 

upon  hearing  the  petition,  usuallv  refers  it  to  it  is  said  to  be  beneficial,  and  one  that  might 

the  Master  to  review  his  report,  without  im-  be  safely  pursued  in  all  ordinary  cases.     But 

posinn-  upon  the  applicant  the  necessitv  of  there  has  been  no  actual  recognition  of  the 

tilino-'exceptions.     See  Richards  v.  The  lilor-  rule,   except  in  cases   where  a   draft  of  the 

ris  Canal,  &c.  Co.,  3  Green  Ch.  428.  account  was  served,  and  the  party  omitted  to 

2  1  Hare  322.  make  any  exceptions  or  suggest  any  altera- 
8  riiauser  v.  Roth,  37  Ind.  89.]  tions  to  the  Master.  Mechanics'  Bank  of  Phil. 
4  Adams   v.   Claxton,   6  Ves.  226;   post,  v.  Bank  of  New  Brunswick,  2  Green  Ch.  437. 
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will  permit  a  departure  from  it.  Thus,  if  it  has  been  owing  to  accident 
or  surjjrise  that  the  objections  have  not  been  carried  in,  as  where  the 
clerk  in  Court  omitted  to  give  the  solicitor  notice  of  the  wan-ant  to  sign 
the  report,  the  Court  permitted  exceptions  to  be  filed. ^  So  where  the 
solicitor  swore,  b}-  his  affidavit,  that  he  had  neglected  to  carrj-  in  objec- 
tions, because  he  was  not  aware  that  it  was  necessary  to  take  objections 
to  the  report  in  the  draft,  in  order  to  enable  him,  on  behalf  of  his  cli- 
ents, to  file  exceptions,  an  order  to  permit  his  filing  exceptions  was 
made,  although  the  Master's  report  had  been  confirmed  nisi.*  In  Val- 
lence  v.  Weldon,^  upon  an  application  to  take  exceptions  to  a  report, 
although  no  objections  had  been  carried  in  to  the  draft.  Sir  Thomas 
Clarke  M.  R.  referred  it  to  the  Master  to  re-sdew  his  report,  in  order 
that  the  parties  might  have  an  opportunity  of  taking  exceptions 
to  it.« 

All  parties  to  the  record  who  are  interested  in  the  matter  in  question 
ma}'  take  exceptions  to  the  report,  and  where  there  are  several  sets  of  par- 
ties, appearing  by  different  solicitors,  they  may,  if  they  are  not  disposed 
to  join,  each  take  exceptions,  although  their  grounds  of  exception  are 
the  same.'^  Creditors,  too,  who  have  established  their  claims  before  the 
Master,  are  permitted  to  except  to  the  report,  although  not  parties  to 
the  suit ;  *  so,  also,  are  creditors  who  have  preferred  their  claims,  but 
have  been  rejected  by  the  Master  ;  ^  it  is  necessar}',  however,  before  they 
do  so,  that  the}'  should  obtain  the  permission  of  the  Court,  which  they 
ma}'  do  upon  motion  of  course,  or  petition  at  the  Rolls. ^° 

*  The  same  thing  may  be  done  by  persons  claiming  as  next  of  *1312 
kin,  whose  claims  have  been  disallowed  by  the  Master,^  or  by  a 
purchaser  under  a  decree  for  sale  in  the  Master's  office.'^ 

But  although  in  the  case  of  persons  claiming  as  creditors,  or  as  next 
of  kin,  or  of  purchasers,  liberty  to  except  to  the  Master's  report  may 
be  granted,  upon  petition  or  motion  of  coiu'se,  the  case  is  not  so  with 
respect  to  persons  who,  whether  parties  to  the  suit  or  claimants  under 
the  decree,  have  omitted  to  carr}'  in  objections  to  the  di-aft ;  ^  such  per- 

8  Bowker  v.  Nickson,  3  Mad.  439;  see  i"  Notice  should  be  given  of  an  application 
Foote  V.  Van  Kanst,  1  Hill  Ch.  185 ;  Potts  v.  on  behalf  of  the  creditors  for  leave  to  file  ex- 
Trotter,  2  Dev.  Ch.  281.  ceptions  to  the  Master's   report.     An  order 

4  Pennington  v.  Lord  Muncaster,  1  Mad.  for  leave  to  file  exceptions,  made    without 

155.  notice,   was  discharged,   in  Richards  v.   The 

6  1  Dick.  290;  1  Mad.  340,  notls,  S.  C. ;  Morris  (.'anal,   &c.  Co.,  3 'Green  Ch.  (N.  J.) 

see  also  Wood  v.  Lambirth,  9  Sim.  19,5.  428;  see  Mechanics'  Bank  of  Phil.  v.  Bank  of 

6  Exceptions  to  a  report  upon  reference  to  New  Brunswick,  supra. 

take  an  account  are  unnecessary  when  the  1  Walker  v.   AVingfield,  Reg.  Lib.,  1809, 

Master  assigns  unsatisfactory  reasons  for  his  B.  fo.  10,  cited  ibid. 

conclusions.      Hooks  v.    Sellers,   Dev.    Eq.  2  Ker  v.  Cloberry,  Reg.  Lib.,   1812,  A., 

61.  734,  cited  ibid. 

7  Trezevant  v.  Eraser,  MS.,  11th  Jan.  3  Under  the  present  English  practice  of 
1836.  [.\n  exception  may  be  taken  by  the  proceedings  in  the  Judges'  Chambers,  after 
party  upon  whose  stat(-mcnt  the  item  was  al-  the  certiKcate  of  tlie  Chief  Clerk  has  been 
lowed,  even  where  th(' statcuient  was  on  oath,  signed  and  adopted  by  the  Judge,  and  liied, 
but  only  on  the  dearest  evidence  of  mistake.  it  is,  unless  discharged  or  varied,  binding  on 
Marlatt  v.  Sniitii.  8  C.  E.  Creen,  .Vi.]  all  the  parties  to  the  proceedings;  and  itcan- 

8  Wilson  V.  Wilson,  2  Moll.  328.  not  be  objected  to  by  anj'  person  who  lias  not 

9  See  Mechanics'  Bank  of  Phil.  u.  Bank  of       '   '  ......  

New  Bnxnswick,  2  Green  Ch.  437. 


dulv  applied  to  have  it  varied  or  discharged. 
15  &  16  Vic.  c.  80,  §  34;  Smith  v.  Armstrong, 
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sons,  if  they  wish  for  tlie  indulgence  of  the  Court,  must  obtain  it  by 
means  of  a  special  application,  supported  by  affidavit,  accounting  for 
their  omission  in  not  complying  with  the  rules  of  the  Court ;  ^  and,  from 
what  occurred  in  Vallence  v.  Weldon,^  it  may  be  collected,  that  such  ap- 
plication should  be  made  by  motion  and  not  by  petition. 

It  may  be  mentioned  here,  that  in  Taylor  v.  UEgville^^  it  was  held  by 
the  V.  C.  of  England  that  persons  who  were  not  parties  to  the  suit,  but 
who  had  obtained  leave  to  attend  the  proceedings  in  the  Master's  office, 
could  not  except  to  the  report,  unless  they  presented  their  petition  stat- 
ing their  objections,  and  pra3'ing  for  leave  to  except. 

Exceptions  to  a  Master's  report  should  not  be  taken  till  the  report 
has  been  filed ; ''  afterwards,  where  the  report  is  one  which  does  not 
require  confirmation,  no  time  should  be  lost  in  filing  them,  and  serving 
the  order  to  set  them  down,  before  any  step  is  taken  upon  the  report ; 
otherwise  the  excepting  party  may  be  precluded  from  the  benefit  of  his 
exceptions ;  thus,  in  cases  of  exceptions  to  reports  on  the  insufficiency 
of  answers,  care  should  be  taken  to  file  the  exceptions  to  the  Master's 
report  and  to  get  the  exceptions  set  down  with  the  usual  formalities, 
before  a  subpoena  has  been  issued  for  costs,  or  before  the  defendant  puts 

in  a  further  answer.^ 
*1313  *  In  the  case  of  Holmes  v.  77ie  Corporation  of  Arundel ^^  it  was 
decided  that  by  taking  proceedings  in  the  Master's  office  to 
expunge  matters  reported  by  the  Master  to  be  impertinent,  a  party 
adopts  the  report  altogether,  and  cannot  afterwards,  unless  by  the 
special  leave  of  the  Court,  except  to  it. 

In  the  case  of  exceptions  to  a  Master's  report  on  impertinence,  the 
exceptions  ought  to  be  filed,  and  the  order  to  set  them  down  served, 
before  the  impertinent  matter  has  been  expunged.  In  like  manner,  in 
all  eases  where  the  report  of  the  Master  is  to  serve  as  the  foundation 
for  a  Sergeant-at-arms,  or  for  a  commitment,  or  other  process  of  con- 
tempt, the  exceptions  to  the  Master's  report-  should  be  filed,  and  the 
order  for  setting  them  down  served,  before  the  order  nisi  for  issuing  the 
process,  has  been  made  absolute  ;  as,  after  an  order  nisi  for  a  Sergeant- 
at-arms,  or  for  a  commitment  or  other  process,  has  been  made  absolute, 
the  part)'  against  whom  it  has  been  issued  being  in  contempt,  will  not 
be  in  a  situation  to  obtain  an  order  for  setting  down  the  exceptions  ;  or, 

6  De  G.,  M.  &  G.  150,  153,  154;   Howell  v.  within  that  period  filed  by  either  party,  the 

KeiKhtley,  8  De  G.,  M.  &  G.  325;  2  Jur.  N.  report  shall  stand  confirmed  on  the  next  rule 

S.  455;  Jaquet  r.  .Taquet,  7  W.  R.  543,  M.  R. ;  day  after  the  month  is  expired.     If  excep- 

Lanibe  v.  Orton,  6  .Tur.  N.  S.  61;  S.  C.  nom.  tions  are  filed,  they  shall  stand  for  hearing 

Lamb  v.  Orton,  8  W.  R.  Ill,  V.   C.  K.;  As-  before  the  Court,  if  the  Court  is  then  in  ses- 

pinwall  V.   Bourne,  29   Beav.  462;    Leigh  v.  sion,  or  if  not,  then  at  the  next  sitting  of  the 

Turner,  14  W.  R.  361,  M.  R.  Court  which  shall  be  held  thereafter  by  ad- 

^  See  Potts  V.  Trotter,  2  Dev.  Ch.  281.  journment  or  otherwise.     Equitj^  Rule,  83. 

6  1  Dick.  290;  Amb.  126,  S.  C.  8  There  is  no  precise  time  for  filing  ex- 

6  7  Sim.  445.     [See  infra,  1517.]  ceptions   to   the  report  of  a  Master  on  the 

7  2  Smith,  390,  3d  ed.  In  the  United  insuflaciency  of  the  answer,  as  it  does  not 
States  Courts  the  parties  have  one  month  require  confirmation.  Myers  v.  Bradford,  4 
from  the  time  of  filing  the  report,  to  file  ex-  John.  Ch.  434. 

ceptions  thereto ;   and  if  no  exceptions  are  i  3  Beav.  303. 
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if  he  does  obtain  such  an  order,  will  be  liable  to  have  it  discharged.  It 
is  to  be  recollected  that  the  rule  which  has  been  before  laid  down,^  with 
regard  to  those  exceptions  to  a  Master's  report  which  requires  confirma- 
tion, applies  equally  to  exceptions  to  reports  which  do  not  require  it ; 
and  that  the  only  effectual  way,  in  the  latter  case,  as  well  as  in  the 
former,  to  render  exceptions  available  to  suspend  further  proceedings 
upon  the  report,  is,  not  onl}'  to  file  the  exceptions  and  pay  the  deposit, 
but  to  obtain  an  order  to  set  them  down,  and  serve  such  order  upon  the 
other  party,  it  being  by  means  of  such  service  only  that  the  fact  of  the 
exceptions  having  been  filed,  is  regularly  brought  to  the  knowledge  of 
the  part}'  procuring  the  report.^ 

With  respect  to  exceptions  to  reports  that  require  confirmation,  the 
proper  time  for  fiUng  exceptions  to  them,  is  after  service  of  the  order 
for  confirming  them  wm,  and  before  such  order  is  made  absolute ;  and 
it  is  to  be  recollected,  that,  even  where  the  party  who  intends  to  except, 
is  the  person  taking  the  report  and  having  the  conduct  of  the  cause,  it 
is  right  that  he  should,  before  filing  his  exceptions,  obtain  and  ^erve 
the  order  for  confirming  the  report  nisi,  and  that  his  right  to  except  will 
not  be  thereby  prejudiced.* 

But  although  the  Court  is,  in  general,  very  strict  in  requiring  that  par- 
ties intending  to  except  to  the  Master's  report  should  file  their 
exceptions,  and  serve  the  order  for  setting  them  down,  before  *  the  *1314 
report  is  made  absolute,^  and  will  even  order  exceptions  filed 
afterwards  to  be  taken  off  the  file,^  there  are  cases  in  which,  under  par- 
ticular circumstances,  it  will  relax  from  its  rule,  and  permit  exceptions 
to  be  filed  after  the  report  has  been  absolutely  confirmed.^ 

The  cases,  however,  where  this  has  been  done,  are  very  rare,  and  the 
granting  or  not  granting  libert}^  to  except  after  the  report  has  been  con- 
firmed, is  entirely  discretionar}-  in  the  Court.* 

It  may  be  mentioned  here,  that,  in  Haioh'ns  v.  Day,^  an  application 
was  made  to  Lord  Hardwicke,  for  libert}^  to  the  party  to  take  exceptions 
to  the  Master's  report  notwithstanding  another  set  of  exceptions  had 
been  taken  and  disposed  of  upon  argument,  and  the  report  confirmed. 
It  appeared  that  there  had  been  great  neglect  of  the  interest  of  the 
petitioners,  who  were  the  representatives  of  an  accounting  part}-  and 
resided  at  Bristol,  and  emploj'ed  a  solicitor  at  Bristol,  who  again  em- 
plo3^ed  an  agent  in  London  to  defend  their  cause,  and  that  it  was  not 

2  Ante,  p.  1309.  Court  has  power  to  open  the  report  of  a  Master 

8  See  Stafford  v.  Rogers,  1  Hopk.  98.  after  confirmation,  to   correct  any  manifest 

<  Ante,  p.  1309.  error  therein:    Cochran  v.  Lynch",   1  Bailey 

1  Plunkett  V.  Lewis,  12  Sim.  279.  Ch.  514;  altlioiish  no  objection  was  tai<en  to 

2  Sterling  v.  Tliompson,  Coop.  271.  it:  Levert  v.  liedwood,  9  Porter  (Ala.),  79; 
8  See   Allen  v.    Allen,    1    Dick.    .362;  1       Hooks  y.  Sellers,  1   Dev.  Ch.  61.     A  report 

flwanst.   157,  n.   S.  C. ;    Hawkins  v.  Day,  1  which  is  objectionable   on  its  face,  may  be 

Ves.  189  ;  1  Swanst.  158,   S.   C;  and  Belt's  obje('tcd  to  at  tlie  hearinfc,  although  no  ()I)jec- 

Sup.  to  Ves.  100,  S.  C;  see  also  Montara  v.  tion  had   previously  been  taken.     White  v. 

Hall,  L.  .J.,  Vol.  IV.  N.  S.  53.  .Johnson,  2  Munf.  235;  [Morris  v.   Tavlor,  8 

4  See  Earl  of  Bath  v.   Earl  of  Bradford,  2  C.  E.  Green,  132;]  ante,  1310. 
Ves.  587;  see  Smith  v.  Smith,  4  John.  Ch.  6  j  Ves.  189;  see  tlie  report  of  the  same 

445;   Slee  v.  Bloom,  7  John.  Ch.  137.    The  case  in  1  Swanst.  158,  n. 
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until  after  the  first  exceptions  had  been  heard  and  disposed  of,  that  the 
applicants  got  a  sight  of  the  Master's  report,  and  of  such  schedules 
thereto  as  related  to  the  claim  against  them,  and  then  found,  to  their 
very  great  surprise,  many  plain  mistakes  therein  to  their  prejudice,  which 
were  not  discovered  or  excepted  to  ;  under  these  circumstances,  the  Lord 
Chancellor  was  of  opinion  that  it  was  reasonable  that  the  petitioners 
should,  upon  certain  conditions,  which  he  prescribed,  have  Uberty  to 
re-argue  the  exceptions  formerly  taken  to  the  Master's  report,  and  to 
take  new  exceptions  relating  to  the  matters  complained  of  in  their  peti- 
tion, to  come  on  to  be  argued  at  the  same  time.  The  result  of  this 
decision,  however,  was  that,  upon  the  counsel  for  the  plaintiffs  desir- 
ing, for  the  sake  of  despatch,  to  avoid  such  circuity  and  the  delay  and 
expense  which  would  be  occasioned  thereby,  his  Lordship  ordered  that, 
upon  the  applicants  giving  their  own  recognizance,  within  a  fortnight 
from  that  time,  in  the  penalty  of  2000/.,  with  a  condition  to  pay  such 
sum  of  money,  if  any,  as  should  be  found  due  from  them,  upon  the 
balance  of  the  account  directed  b}^  the  decree,  to  such  parties  to  whom 

the  same  should  be  found  due,  together  with  interest  for  the  same 
*1315  from  that  day,  and  paying  to  the  plaintiffs  such  costs  as  *  they 

had  been  put  to  by  taking  out  the  Master's  last  report,  so  far  as 
the  same  related  to  the  account  of  the  personal  estate,  and  the  admin- 
istration thereof,  and  the  costs  subsequent  thereto,  so  far  as  related, 
&e. ,  and  the  costs  of  that  application  to  the  Court,  and  within  a  week 
after  the  taxation  or  settling  thereof ;  that  the  confirmation  of  the  said 
report  should  be  so  far  opened  as  related  to  the  account  of  the  said  per- 
sonal estate  and  administration  thereof,  and  that  it  should  be  referred 
back  to  the  Master  to  review  thnt  part  of  the  said  report.^ 

The  form  of  exceptions  to  a  Master's  report  is  in  all  cases  nearly  the 
same  ;  the  nature  of  them  in  cases  of  insufficiency  or  impertinence,  has 
been  alread}^  pointed  out,  and  the  same  rules  are  generall}'  applicable  to 
all  exceptions  to  reports.  It  has  been  held  that  where  one  general  ex- 
ception is  taken  to  a  report  including  several  distinct  matters,  and  the 
report  appears  right  in  any  one  instance,  the  exception  will  be  over- 
ruled.^ But  in  Hoare  v.  Johnstone^^  Lord  Cottenham  laid  it  down  as 
clear,  that  an  exception  may  be  allowed  in  part,  unless  it  was  so 
specially  framed  as  to  prevent  it.* 

1  See  Belt's  Sup.  to  Ves.  106,  S.  C.  sible  part  is  not  pointed  out,  the  report  is  not 

2  Hodges  V.  Salomons,  1  Cox,  240 ;  and  objectionable  which  shows  that  the  whole  was 
see  Pearson  v.  Knapp,  1  M.  &  K.  312 ;  Frank-  admitted.  Ashniead  v.  Colby,  26  Conn.  287, 
lin  V.  Keeler,  4  Parj^e,  382;  Nol)le  v.  Wilson,  308,  30!l.     [Ante,  1-309,  n.  1.] 

1   Paii?e,   104;    Chandler  v.  Pettit,   1  Paige,  3  4  M.  &  C.  127. 

427;  b'Reilly  V.  Urady,  28  Ala.  530  ;  Brant-  •*  Brantley   v.    Gunn,   29   Ala.    387.      In 

ley  «.  Gunn,"2U  Ala.  389;  Ashmead  j?.  Colby,  exceptions   to  a  Master's  report,   a  general 

26  Conn.  287.     Tlie  Court  will  not  notice  any  assignment  of  errors  is  insufficient,   unless 

exceptions  to  a  Master's  report,  except  those  specilic  errors  are  shown.     Dexter  i;.  Arnold, 

tluit  point  to   the   particular  item  or  matter  2  Sumner,  108;  White  u.  Hampton,  10  Iowa, 

objected  to.     Foster  v.  Gressett,  29  Ala.  393;  238.     Where  a  party  excepts  to  an  account 

Rovall  V.  McKenzie,  25  Ala.  36.3.     So,  where  which  contains  a  number  of  items  of  charges, 

there  is  a  general  objection  to  the  admission  he  must  specify  the  specific  charges  of  which 

of  evidence,  a  part  of  which  is,  and  a  part  of  he  complains.     He  cannot,  by  a  general  ex- 

which  is  not,  admissible,  but   the    inadmis-  ception,  impose  the  burden  upon  the  Court 
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It  seems  that  formerly,  the  method  of  taking  exceptions  to  the  Mas- 
tei-'s  report,  upon  a  reference  as  to  title,  was  generally  "for  that  the 
Master  had  certified  that  the  plaintiff  could  make  a  good  title,  whereas 
he  ought  to  have  certified  that  he  could  not  make  a  good  title,"  but  that 
the  present  course  is,  to  state  the  ground  of  objection  to  the  title,  in 
the  exceptions.  Such  course,  however,  has  only  been  adopted  for  con- 
venience, so  that  if  there  is  any  substantial  objection  to  the  title 
which  is  not  stated  in  the  exception,  *  the  party-is  not  precluded  *]31G 
from  arguing  it.^  Where,  however,  an  exception  to  a  report  not 
only  states  that  the  Master  ought  not  to  have  reported  as  he  has  done, 
but  suggests  what  he  ought  to  have  found,  the  Court,  in  allowing  the 
exception,  and  referring  it  back  to  the  Master,  does  not  adopt  the  con- 
clusion suggested  in  the  exception,  but  leaves  the  whole  subject  of  the 
reference  to  be  considered  by  the  Master,  either  upon  the  old  evidence, 
or  upon  further  evidence  which  ma}^  be  brought  before  him.^ 

When  the  exceptions  are  taken,  after  objections  have  been  carried  in 
to  the  draft  report  and  disallowed,  the  exceptions  should  be  in  con- 
formity with  the  objections,  and  though  different  in  form,  thej^  must  be 
substantially  the  same.^  The  practice,  generally,  is  to  prepare  the 
objections  in  the  foi-m  of  the  intended  exceptions,  and  to  convert  them 
afterwards  into  exceptions.* 

Exceptions  are  usuall}'  prepared  and  must  be  signed  b}'  counsel. 

It  is  to  be  recollected,  that  in  order  to  render  exceptions  available  to 
suspend  the  confirmation  of  the  report,^  or  any  proceeding  upon  a 
certificate,®  the  order  for  setting  them  down  should  be  entered  and 
served. 

Every  exception  or  set  of  exceptions  taken  to  an}-  report,  made  by 
a  Master,  in  pursuance  of  a  decree  or  order  of  reference  (not  being  an 


of  examining  every  item  in  the  account  to  8  Ballard  v.  "White,   2  Hare,  158;    ante, 

detect  the  error.      Iliilcoml)  v.   Halcoinb,  3  1305,  note. 

Stockt.  281.      Regularly,  when  either  party  *  Exceptions  are  in  the  nature  of  special 

intends  to  object  to   tlie  allowance   of  any  demurrers,    and   the    party   objecting    must 

item  in  the  account  taken  and  returned  by  point  out  the  error;  otherwise  the  part  not 

the  Master,  he  should  file  his  exceptions  to  excepted    to    will    be    taken     as    admitted, 

the  Master's  report,  specifying  the  items  ob-  Wilkes  v.  Rogers,  6  John.  506;  Story  r.  I,iv- 

jected  to,  and  the  grounds  of  ol)jection.     On  ingston,   13  Peters,  35'J;    O'Reilly  ?;.  Bradv^, 

hearing,  it  is  not  the  duty  of  the  Chancellor,  28  Ala.  530;  Smallcv  v.  Corliss,  37  Vt.  48"lj, 

to   examine    items    not    thus    excepted    to.  4i»2;  Foster  v.  Goddaid,  1  Black  U.  S.  508; 

Smalley  v.   Corliss,  37  Vt.  480,   41)2.      "In  [Ridley  v.  Ridley,  1  (Joldw.  323,  332;    God- 

this  case,"  Poland  C.  J.  observed,  "  no  writ-  dard  v.  Cox,  1  I'ea,  112;  Stanton  v.  Ala.  & 

ten  exceptions  were  filed,  but  at  the  hearing  Chat.  R.  Co.,  2  Woods,  506.     The  report  will 

bef'i're  the  Chancellor,  each  party  excepted  be  taken  to  be  correct  imtil  error  be  shown, 

orally  to  such  allowances  as  the  'Master  had  National  Hank  v.  Sprague,  8  C.  E.  Green,  81.] 

made  which  he  was  dissatisfied  with,  and  all  "Where  several  exceptions  to  an  answer  are 

these  exceptions  were  stated  in  the  Chancel-  allowed   by   the  Master,  and  the  defendant 

lor's  decree.     The  Chancellor  was  not  liound  takes  one  general  exception  to  the  report,  that 

to  examine  any  items  that  were  not  thus  e.x-  exception  will  be  overruled,    if  anv  of  the 

cepted  to,  and  on  appeal  from  his  decree,  the  exceptions   to   the   answer    are    well    taken, 

hearing   must   have   the    same   limitation."  Candler  v.   Petti  t,  1  Paige,  427  ;  Franklin*;. 

Jbid.;  .see  Reed  «.  Jones,  15  Wis.  40.  Keeler,  4    Paige,   382;    Noble  v.  Wilson,   1 

1  Abell  V.  Heathcote,  4  Bro.  C  C.  278--  Paige,  164;    lligbce  v.  Brown,  1  Barb.  Ch. 
283.  320. 

2  Live.sev  v.  Livosov,  10  Sim.  331;   and  6  /j.  1,310. 
Bee  Twyford  v.  Traill,  3"  M.  &  C.  045.  0  Jb.  1314 
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order  obtained  as  of  course) ,  made  by  the  Lord  Chancellor  or  a  Vice- 
Chancellor,  must  be  set  down  to  be  heai'd  before  the  Lord  Chancellor,'' 
and  shall  not  without  special  order  of  the  Lord  Chancellor,  be  set  down 
to  be  heard  before  the  Master  of  the  Rolls  ;  ^  and  every  exception,  &c., 
taken  to  any  report,  made  pursuant  to  a  decree  or  order  of  reference 
(not  being  an  order  obtained  as  of  course) ,  made  by  the  Master  of  the 
Rolls,  must  be  set  down  to  be  heard  before  the  Master  of  the  Rolls,  and 
shall  not  otherwise  than  for  the  purpose  of  rehearing,  be  set  down  to 
be  heard  before  the  Lord  Chancellor.^ 

A  plaintiff  may  set  down  exceptions  to  the  report  at  the  same  time 
that  he  sets  down  the  cause  to  be  heard  upon  further  directions.^" 
*1317  *  When  exceptions  to  a  report  have  been  set  down,  they  are 
argued  and  disposed  of  in  the  manner  already  described ;  ^  it 
may  be  mentioned,  however,  that  the  counsel  of  all  parties  interested 
in  the  report,  are  allowed  to  be  heard  in  support  of  the  report,  and 
against  the  allowance  of  the  exceptions  :  but  only  the  exceptant's  coun- 
sel can  be  heard  in  support  of  the  exceptions.^  It  may  also  be  men- 
tioned, that,  upon  hearing  exceptions  to  a  Master's  report,  j^ou  cannot 
read  affidavits  made  subsequent  to  it,^  or  any  evidence  which  was 
not  before   the   Master  when   he   made   the  report.*     In  Ridifer   v. 


7  5th  Order  of  November,  1841. 

8  6th  Order  of  the  hW\  of  Mav,  1837. 

9  10th  Order  of  the  5th  of  iMay,  1837. 
10  Yeo  V.  Frere,  5  Ves.  424. 

1  Upon  the  hearing  of  exceptions  to  the 
report,  the  party  excepting  must  contine 
himself  to  the  exceptions,  and  will  not  be 
allowed  to  go  into  a  new  case.  The  Court 
acting  merely  in  revision  of  the  report, 
cannot  entertain  an  oljjection  raised  on  an 
extrinsic  ground.  Kilbee  v.  Snevd,  2  Mol- 
lov,  239;  Pingree  v.  Coffin,  12 'Gray,  288, 
315. 

2  2  Smith,  376 ;  Jaquet  v.  Jaquet,  7  W.  R. 
543,  M.  R. 

3  Davis  V.  Davis,  2  Atk.  21. 

4  Fleming  v.  East,  Kay  Ap.  52  ;  Re, 
Hooper,  Bayiis  v.  Watkins,"'9  Jur.  N.  S.  .570, 
V.  C.  S. ;  and  see  Dawkins  v.  Morton,  10  W. 
R.  339,  V.  C  W.;  Re  Read,  Pierce  v.  Ham- 
mond, 10  L.  T.  N.  S.  261,  V.  C.  S.;  see 
White  V.  The  Okisco  Co.,  3  Md.  Ch.  Dec. 
214.  Exceptions  to  the  Master's  report  must 
be  founded  on  the  facts  stated  in  the  report, 
or  in  the  accompanying  documents  and  proofs. 
Dexter  v.  Arnold,"  2  Sumner,  108;  Harding 
V.  Handv,  ,11  Wheat.  103;  Rennell  v.  Kim- 
ball, 5  Allen,  356;  White  v.  Hampton,  10 
Iowa,  238,  243;  [Dunnell  v.  Henderson,  8  C. 
E.  Green,  175 ;  Miller  v.  Howard,  11  C.  E. 
Green,  166;  Goddard  v.  Cox,  1  Lea,  112; 
Musgrove  v.   Lusk,  2  Tenn.  Ch.  576]. 

Upon  exceptions  to  the  report  of  a  Mas- 
ter, in  which  the  evidence  is  not  reported  in 
detail,  the  Court  will  not  revise  his  conclu- 
sions in  matters  of  fact,  nor  recommit  his 
report  for  the  purpose  of  having  the  evidence 
reported  upon  which  such  conclusions  were 
based,  if  no  request  to  that  effect  was  made 
before  the  Master.      Sparhawk  v.  Wills,   5 


Gray,  423.  [See  Dean  v.  Emerson,  102  Mass. 
480;  Drew  v.  Beard,  107  Mass.  64;  Mason  ?;. 
Daly,  117  Mass.  403.  See  also,  as  to  the 
amendment  bv  the  Master  of  his  report, 
Heywood  v.  Jliner,  102  Mass.  466.]  See 
Ashmead  v.  Colby,  26  Conn.  287;  Holabird  v. 
Burr,  17  Conn.  563.  Where  a  matter  of  fact 
is  urged  against  the  acceptance  of  the  report 
of  a  Master,  but  no  evidence  of  it  is  presented 
to  the  Court,  the  decision  of  the  presiding 
Judge  in  accepting  the  report,  is  not  subject 
to  exceptions  ;  as  that  the  Master  bad  ex- 
pressed feelings  of  hostility  to  the  party 
objecting;  or  that  he  had  made  certain  mis- 
takes in  estimating  the  damages.  State  ». 
INIcIntyre,  53  Maine,  214. 

If  the  evidence  is  reported  by  the  Master, 
it  is  competent  for  the  Court  to  lind  the  facts 
and  make  a  decree  thereon.  McHenrv  v. 
Moore,  5  Cal.  90;  Taylor  v.  Read,  4  Paige, 
561;  see  Knapp  v.  White,  23  Conn.  529; 
Jackson  v.  Jackson,  2  Green  Ch.  96. 

Where  numerous  exceptions  were  taken  to 
a  Master's  report,  and  the  party  excepting 
applied  for  an  order  on  the  Master  to  furnish 
certified  copies  of  the  minvtes  and  testimony 
taken  in  the  case  before  a  former  Master, 
since  deceased,  and  before  himself,  as  the 
same  were  in  his  possession,  and  of  all  notes 
and  memorandums  made  upon  the  testimony 
by  the  Master,  and  all  the  vouchers  produced 
in  evide;ice  before  him,  relative  to  the  matters 
of  charge  and  discharge  in  taking  the  ac- 
count, the  Court,  on  account  of  the  difFicultj' 
of  specifying  the  particular  parts  of  the  testi- 
mony wanted,  granted  -the  motion,  with  the 
condition,  which  was  considered  essential  and 
sufficient  to  prevent  abuse,  tliat  the  expense 
of  returning  such  parts  of  the  testimony  as 
should  not  be  found  necessary  to  support  the 
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O'^rz'en,^  where  it  was  admitted,  on  the  argument  of  the  exceptions,  that 
there  was  no  sufficient  evidence  before  tlie  Master  to  warrant  a  different 
finding  bj'  the  Master,  but  it  was  contended,  that  additional  evidence, 
which  had  been  since  procured,  was  admissible  to  show  that  the  report 
was  incorrect ;  Sir  J.  Leach  V.  C.  would  not  permit  any  argument  upon 
the  evidence  which  was  not  before  the  Master,  and,  on  overruling  the 
exception,  refused  to  direct  the  Master  to  receive  the  additional  evi- 
dence, but  allowed  the  matter  to  go  back  to  the  Master,  with  an 
intimation,  that,  if  he  refused  to  receive  the  additional  evidence, 
*  the  exceptant  might  make  a  distinct  motion  that  he  should  be  *1318 
ordered  to  receive  it.^ 

Where  it  appears  upon  the  hearing  of  the  exceptions,  that  the  ex- 
cepting part}"  did  not  Lay  a  material  piece  of  evidence  before  the  Mas- 
ter, which  he  had  then  in  his  power,  and  that  the  eiTor  in  the  Master's 
report  was  owing  to  such  omission,  the  Court  will  not  direct  the  Master 
to  review  his  report  upon  any  other  terms  than  the  exceptant's  giving 
up  his  dejjosit.^ 

The  rule  which  precludes  the  reading  of  any  evidence  which  was  not 
before  the  Master,  also  precludes  the  reading  of  any  parts  of  a  defend- 
ant's answer,  which  were  not  read  in  the  Master's  office.* 

It  may  be  mentioned,  that  if  a  Master  improperly  rejects  evidence 
which  has  been  tendered  to  him,  it  should  form  a  specific  subject  of  ex- 
ception to  his  report.* 

It  is  to  be  observed,  that  it  is  not  competent  to  the  Court  upon 
exceptions,  to  make  an  order  which  is  not  quite  consistent  with  the 
original  decree  ;  from  the  time  of  the  pronunciation  of  the  decree,  all 
the  subsequent  proceedings  should  be  consistent  with  it,  and  if,  npon 
argument  of  exceptions,  it  appears,  that  the  justice  of  the  case  cannot 
be  got  at  without  an  alteration  of  the  decree,  it  must  he  reheard.* 

If,  upon  argument,  or  upon  default  of  the  plaintiff", "^  the  exceptions 
are  overruled,  the  overruling  of  them  has  all  the  effect  of  confirming 
the  report  absolutely,  and  if  the  cause  has  been  set  down  to  be  heard 
upon  further  directions,  to  come  on  at  the  same  time  with  the  hearing 
of  the  exceptions,  the  Court  proceeds  at  once  to  hear  the  cause  upon 
further  directions.''  So  also,  if  the  exceptions,  or  any  of  them,  are 
allowed,  but  it  is  not  necessary  to  refer  the  report  back  to  the  Master 
to  be  reviewed,  the  hearing  of  the  cause  upon  further  directions  may  be 

exceptions,  should,  in  any  event,  be  paicj  by  8  Rands  v.  Pushman,  6  Sim.  46. 

the  party   at  whose   request   they  were  re-  *  IJut  see  AYard  v.  Jewett,  Walk.  Ch.  45, 

turned.    .Jacques  v.  Methodist  Epis.  Church,  where  it  was  held  tliat  an  improper  rejection 

2  John.  Ch.  543.  of  testimony  is  to  be  corrected  by  a  motion 

**  -^  Mad.  44.  to   the   Court   for   an   order  compelling   the 

1  On  an  application  to  open  a  Master's  Master  to  receive  the  evidence,  and  not  by 
report  for  the  introduction  of  additional  evi-  exceptinjc  to  his  report. 

dence,  the  party  must  show  (,'ood  reason  why  6  J'orLord  KIdon,  in  Brown  v.  De  Tasfet, 

it  was  not  offered  before  the  Master.    White-  Jac.  293;  see  also  K.  I.  Company  v.  Keigh- 

hide  V.  Pulliam,  25  III.  285.  ley,  4  Mad.  16.     [Ante,  1296,  n.  4.] 

2  Hedges  V.  Cardoniiell,  2  Atk.  408;  see  'o  Rookes  v.  Rookes,  7  Jur.  1104. 
Milford  V.  Reynolds,  1  Phil.  706:  Andrew  v.  T  2  Smith,  400,  .3d  ed.;  [White  v.  Ilamp- 
Andrew,  13  Jur.  400,  V.  C.  K.  B.  ton,  10  Iowa,  238j. 
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proceeded  with,  in  the  same  manner  as  if  the  exceptions  had  been  over- 
ruled.® 

If  the  allowance  of  the  exceptions,  or  any  of  them,  renders  it  neces- 
sary' to  refer  it  back  to  the  Master,  an  order  is  made  referring 
*1319  *  it  back  to  the  Master  to  review  his  report,  and  the  reservation 
of  fiu'tlier  directions  and  of  the  costs  of  the  suit  is  continued 
until  after  the  Master  shall  have  made  his  report.'^ 

The  same  rules  which  have  alread}'  been  laid  down  with  regard  to 
the  deposit  on  and  the  costs  of  exceptions  to  Master's  reports  upon  the 
insufficiency  of  answers,  apply  to  the  deposit  on  and  costs  of  exceptions 
to  the  reports  of  Masters  in  general ;  '^  and  it  ma}'  be  mentioned,  that 
where  there  are  several  parties  appearing  by  diflerent  solicitors,  and 
each  takes  exceptions  to  the  report,  and  the  exceptions  are  allowed,  the 
costs  of  all  the  excepting  parties  will  in  general  be  given  to  them, 
although  the  exceptions  are  in  each  case  the  same.^  It  should  be  recol- 
lected, that  if  the  costs  of  exceptions  to  a  report  are  not  ordered  to 
be  costs  in  the  cause,  they  cannot  be  allowed  as  such.* 

It  may  be  mentioned,  in  this  place,  that  sometimes,  upon  the  argu- 
ment of  exceptions,  the  Court  will  think  it  right,  before  it  comes  to 
a  decision,  upon  the  subject-matter  of  the  exception,  to  send  it  back  to 
the  Master  to  supply  some  defect  in  his  report,^  or  to  make  inquirj^  into 
some  facts  which  may  be  necessary  to  enable  the  Court  to  come  to  a 
proper  conclusion ;  in  such  cases,  the  Court  usually  adjourns  the  con- 
sideration of  the  exceptions,  or  of  the  particular  exception  in  question, 
till  after  the  Master  shall  have  made  the  supplemental  report.  So,  also, 
when  the  subject-matter  of  the  exception  is  a  fact  depending  upon  con- 
flicting evidence,  the  Court  will  frequently,  before  it  decides  upon  the 
exception,  direct  an  issue  at  law  to  try  the  disputed  fact,  reserving  the 
decision  upon  the  exception  till  after  the  trial. ^  In  all  such  cases, 
the  course  of  the  Court  is  to  postpone  the  consideration  of  the  disposal 
of  the  deposit  paid,  upon  filing  the  exceptions,  and  of  the  costs  till  the 
ultimate  decision  upon  the  exception. 

8  2  Smith,  400,  3fl  ed.     When   a  decree  to  the  suit,   see  ante,   p.  1210;  Stafford  v. 

directing  iin   account  to  be  taken  is  a  final  Rogers,  1  Hopk.  98. 

decree,  witli  no  e()uity  reserved,  and  where  <*  Trezevaut  v.  Eraser,  MSS.,  12th  Jan., 

no  further  directions  need  be  given  conse-  1836. 

quent  upon    the   Master's   report,   an   error  *  2  Smith,  .383,  and  see  Wilkins  v.  Ste- 

made  by  the  Master  can  be  corrected  by  the  vens,  1  Y.  &  C.  436.     In  the  United  States 

Court,  without  referring  the  account  back  to  Courts,  in  order  to  prevent  exceptions  to  re- 

him  for  a  restatement,  or  setting  down  the  ports  from  being  filed  for  frivolous  cause?, 

cause  for  a  further  hearing.     Huston  v.  Cas-  or  for  mere  delay,  the  party,  whose  excep- 

sidy,  1  McCarter  (N.  J.),  320.  tions  are  overruled,  shall  for" every  exception 

1  2  Smith,  400,  3d  ed. ;  and  see  Daubeney  overruled,  pay  costs  to  the  other  party,  and 
V.  Coghlan,  12  Sim.  507.  Upon  the  allow-  for  every  exception  allowed,  shall  be  entitled 
ance  of  an  exception  to  the  Master's  report,  to  costs,  —  the  costs  to  be  fixed  in  each  case 
as  to  the  amount  of  damages  sustained,  the  by  the  Court,  by  a  standing  rule  of  the  Cir- 
Court  can  modify  the  report  and   settle  the  cuit  C^ourt.     Equity  Rule,  84. 

amount,  without  referring    it    back   to   the  5  See  isa; /Jrt;7e"Charter,  2  Cox.  168. 

Master.     Taylor  v.  Reed,  4  Paige,  561.  6  Wilson  v.  Metcalfe,  3  Mad.  45  ;  see  also 

2  As  to  the  cost  of  persons  excepting,  who  Gregg  v.  Taylor,  4  Russ.  279. 
seek  to  establish  claims,  but  are  not  parties 
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Review  of  Report. 

Although  the  usual  course  by  which  a  review  of  the  Master's  report 
is  to  be  procured,  is  by  taking  exceptions  to  it,  there  are  many 
cases  in  which  the  Court  will  clu-ect  the  Master  to  review  *  his  *1320 
report  without  requiring  exceptions  to  be  taken  ;  ^  or,  if  they  are 
taken,  will  direct  it  to  be  reviewed  upon  grounds  independent  of  those 
laid  by  the  exceptions  ;  and  sometimes,  as  we  have  seen,  the  Court  will 
du-ect  a  Master  to  review  his  report,  in  order  to  afford  a  party  an  op- 
portunity for  taking  in  objections  to  the  draft,  as  a  foundation  for 
exceptions.^ 

A  reference  back  to  the  Master,  to  review  a  report  which  has  not 
been  excepted  to,  may  be  made  upon  the  hearing  for  further  directions  ; 
and  is  frequently'  so  made  when  the  Court  is  not  satisfied  with  the  Mas- 
ter's finding,  as  where  the  Master  has  not  found  sufficient  facts  for  the 
Court  to  found  its  judgment  upon.^  So,  also,  if  the  Master  has  ex- 
ceeded his  authority,  it  will  either  direct  him  to  review  his  report  or 
take  no  notice  of  his  finding. 

AVe  have  seen  before,  that  where  the  report  is  the  consequence  of  an 
order  pronounced  upon  petition,  or  is  upon  the  taxation  of  costs,  the 
Court  will,  if  the  objections  to  the  report  are  not  apparent  upon  the 
face  of  it,  entertain  a  petition  to  refer  it  to  the  Master  to  review  his 
report.* 

In  some  cases,  also,  the  Court  will  du-ect  a  re\'iew  of  the  Master's 
report,  upon  application  by  motion ;  thus,  where  there  has  been  some 
omission  or  error  in  the  report,  which  would  prevent  the  matter  being 
properly  raised  by  exceptions,  the  Court  has,  upon  motion,  ordered  the 
Master  to  re^^ew  his  report,  as  where,  upon  a  reference  of  an  ex- 
amination for  impertinence,  the  Master  certified,  generally,  that  the 
examination  was  impertinent,  the  Vice-Chancellor,  on  motion,  referred 
it  back  to  the  Master  to  review  his  certificate,  and  state  in  what  respects 
he  considered  the  same  impertinent.^ 

And,  even  where  exceptions  to  the  report  have  been  heard  and 
disposed  of,  the  Court  has,  at  the  instance  of  a  vendor,  directed  the 
Master  to  review  his  report,  in  order  to  give  him  an  opportunitj'  of 

1  Gibson  r.  Broadfoot,  3  Desaus.  586;  the  grounds  of  his  exception.  Sleo  v. 
Quintz-  V.  Quint/.,  2  Hayw.  182;  Dutch  Bloom,  7  .John.  Ch.  137;  see  I'ickett  r.  Hew- 
Cliurch  at  Freehold  v.  Smock,  1  Sa.xton  lings,  Halst.  Dig.  174.  Slionld  tlie  Master, 
(N.  .J.),  148;  Honore  v.  Colmeshil,  1  .1.  .7.  however,  make  his  report  witiiout  giving  the 
Marsh.  510;  White  v.  Johnson,  2  JIunf.  parties  an  opportuniiy  to  object  to  it.  if  thnv 
285.  see  proper,  the  Court  would,  imniediatelv  oh 

2  Vallencet).  Weldon,  1  Dick.299.  Where  an  application  for  the  purpose,  order"  the 
the  order  for  confirming  the  Master's  report  report  back  to  tlie  blaster  to  hear  tiie  oljjcc- 
is  regular,  llie  order  will  not  afterwards  be  tions.  Pickett  i-.  Ilewlings,  Halst.  Dig.  174. 
vacated,  so  as  to  allow  the  defendant  to  ex-  ''Turner  v.  Turner,  1  Dick.  313;  1 
cej)t  to  the  report,  when  he  purposely  kept  Swanst.  15G,  n.  S.  C. 

back  his  objections  at  the  time,  and  did  not  *  Ante,  p.  1308. 

Ffate  them  before  the  Master,  though  he  had  6  Anon.,  3  ftfad.  246. 

full  knowledge  of  all  the  facts  which  formed 
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completing  his  title."    The  Court  has,  also,  as  we  have  seen,''  re- 
*lo21  ferred  a  report,  as  to  title,  back  to  the  Master  to  be  *  reviewed, 

upon  application,  by  motion,  even  after  the  report  has  been  con- 
firmed.-^ 

In  general,  however,  the  Court  is  very  cautious  in  admitting  applica- 
tions to  review  a  Master's  report  after  it  has  been  confirmed ;  and  it  is 
only  in  cases  of  fraud,  surprise,  or  mistake,  that  it  will  be  permitted  ;  ^ 
and,  even  then,  it  will  not  be  allowed  unless  a  very  strong  case  is  made.^ 
And,  it  seems,  that  it  is  not  competent  to  the  Lord  Chancellor  to  order 
the  Master  to  re^iew  a  report  confirmed  and  followed  by  a  decree  of 
the  Master  of  the  Rolls,  containing  consequential  directions,  whilst  that 
decree  stands.*  The  proper  course,  in  such  case,  would  be  to  have  the 
cause  reheard ;  but,  even  then,  the  Court  will  not  permit  the  report  to 
be  even  discussed,  unless  a  very  strong  case  is  made  out  to  induce  the 
Court  to  allow  it.^ 

Amendment  of  Report. 

It  is  to  be  noticed,  that  the  proper  course  for  correcting  errors  or 
supplying  deficiencies  in  a  report  which  has  been  confirmed,  is  by  bill 
of  review,  yet  errors,  apparent  in  the  schedules,  have  been  corrected, 
even  after  enrolment,  on  a  summary  application,  without  a  rehearing ;  ® 
thus  where,  in  taking  an  account  in  the  Master's  office,  a  mistake  was 
made  in  the  casting  up  of  the  schedules,  and,  upon  the  cause  coming  on 
upon  further  directions,  the  defendant  was  decreed  to  pay  a  sum,  ap- 
pearing by  the  schedules  so  cast  up,  to  be  due  from  him,  and  the  plain- 
tiff enrolled  the  decree,  after  which  the  mistake  was  discovered,  Lord 
Eldon,  upon  an  application  to  correct  the  error,  said,  that  all  errors 
apparent  on  the  face  of  the  schedules  might  be  corrected,  even  after 
enrolment,  but  that  there  could  be  no  correction  except  of  such  apparent 
errors.  His  Lordship  accordingly  permitted  the  mistakes  in  the  sche-. 
dules,  which  were  apparent,  to  be  corrected,  but  refused  a  subsequent 

6  As  to  the  cases  in  which  the  Court  will  a  matter  of  fact,   depending  on  conflicting 

send  it  back  to  the  Master  to  review  his  re-  testimony,  and  the  credibility  of  witnesses, 

port  as  to  a  title,  see  ante,  p.  1218.  lias  been  referred  to  a   Master,  his  decision 

V  Ibid.  ■*vill  '^"t  ^'^  interfered  with,  on  his  mere  judg- 

1  The  commissioner's  report  on  matters  of  uient  of  facts,  unless  it  is  a  very  plain  case 
account  mav  be  opened  after  contirmation,  of  error  or  mistake.  Izard  v.  Bodine,  1 
where  the  fund  is  still  in  the  power  of  the  Stockt.  (N.  J.)  309;  Sinnickson  v.  Bruere,  1 
Court  for  the  purpose  of  coiTecting  an  error  Stockt.  (N.  J.)  659;  [Haulenbeck  «.  Cronk- 
ori"-in'ating  in  mistake  or  fraud.  Cockrau  v.  right,  8  C.  E.  Green,  408.  Ante,  1298,  n.  5.] 
Lynch    1  Bailey  Eq.  .514.  O'"  unless  there  be  some  abuse  of  authority 

2  Drought  V.  Redford,  1  Moll.  573.  on  the  part  of  the  Master ;  and  the  burden  is 

3  Turner  v.  Turner,  1  J.  &  W.  39;  see  on  the  excepting  party  to  establish  the  mis- 
Earl  of  Bath  V.  Earl  of  Bradford,  2  Ves.  S.  take  or  misconduct  alleged.  Howe  v.  Rus- 
587  591;  Jowett  v.  Broad,  16  Sim.  352.  sell,  36  Maine,  115,  127;  Da  Costa  v.  Da 
Where  it  appeared  that  the  delay  had  been  Costa,  3  P.  AVms.  140  note ;  McUougald  v. 
occasioned  by  accidental  neglect,  the  Court  Dougherty,  11  Geo.  570.  [So  of  the  report 
gave  leave  to  make  the  application  to  vary  of  a  special  commissioner.  Dean  v.  Emerson, 
the  certificate,  though  the  time  had  expired.  102  Mass.  480.] 

Ashton  V.  Wood,  8  De  G.,  M.  &  G.  698;  3  6  Weston    v.   Haggerston,   9   Coop.   134; 

Jur   N    S.  146.  Cradock  v.  Owen,  1  Sm.  &  G.  241 ;  and  see 

4  Turner  v.  Turner,  1  Swanst.  154.  Richardson  v.  Ward,  13  Beav.  110;  Ellis  V. 
6  Tm-ner  v.  Turner,  IJ.  &  W.  42.  Where  Maxwell,  ib.  287. 
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*  application  b^'  the  plaintiff,  in  the  same  case,  to  have  some  *1322 
further  sums,  which  he  claimed,  inserted  in  the  schedules.^ 


Section  II. — Proceedings  in  the  Judges'  Chambers. 

General   Course  of  Proceeding  at   Chambers. 

Formerl}-,  it  was  the  practice,  in  every  suit  of  any  degree  of  compli- 
cation, to  refer  to  one  of  the  Masters  in  Ordinary  of  the  Court,  either 
inquiries  to  be  investigated,  or  directions  to  be  carried  into  effect.  The 
form  of  these  references,  and  the  circinnstances  under  which  they  were 
made,  constituted  a  most  material  part  of  the  general  practice  of  the 
Court.  The  Masters  exercised  an  almost  independent  jurisdiction  in 
carrjing  out  the  references.  Xo  communication  took  place  between  the 
Master  prosecuting  a  reference  and  the  Judge  who  directed  it ;  but  the 
Master  completed  the  dut}-  delegated  to  him,  and  then  drew  up  a  report : 
stating  the  result  of  his  inquiries,  and  what  he  had  done  in  obedience  to 
the  decree.'^  After  this  report  was  made,  the  cause  came  again  before 
the  Court  for  a  final  settlement ;  and  a  decree  was  made,  based  upon  the 
decisions  and  investigations  of  the  Master.  The  parties  might,  how- 
ever, by  excepting  to  the  report,  appeal  to  the  Court  against  the  decision 
of  the  ^Master,  and  re-open  all  the  questions  that  had  been  decided.^ 

The  office  of  Master  in  Ordinary  is  now  abolished  ;  *  and  all  or  any 
of  the  powers,  authorities,  and  jurisdiction  given  to  the  Masters  in  Or- 
dinary by  any  Act  or  Acts  in  force  on  the  first  day  of  Michaelmas  Term, 
1852,  may  be  exercised  by  the  Master  of  the  Rolls  and  Vice-Chancellors 
respectively  ;  ^  and  all  powers  and  authorities  which,  on  the  30th  June, 
1852,^  were  exercisable  by  the  Masters  in  Ordinary,  under  or  by  virtue 
of  an}'  general  order  or  orders  of  the  Court,  may  be  exercised  by  those 
Judges  respectivel}-  in  Chambers.^ 

The  Master  of  the  Rolls  and  the  Vice-Chancellors  for  the  time  being 
are  empowered  and  required  to  sit  at  Chambers,  at  such  times  as  may 
be  fixed  by  them  respectivcl}--,  for  the  despatch  of  such  part  of  the  busi- 
ness of  the  Court  as  can,  without  detriment  to  the  public  advan- 
tage, arising  from  the  discussion  of  questions  *  in  open  Court,  *1323 
be  heard  in  Chambers;^  and  the  Chamber  business  of  each 
Judge  is  to  be  carried  on  in  conjunction  with  his  Court  business.^ 

1  See  White  v.  Johnson,  2  Munf.  284 ;  ceded,  while  the  Court  declined  to  depart 
Hatchett  v.  Croinorne,  Sausse  &  S.  675;  from  the  usual  course,  in  Union  Sugar  Ref.  u. 
Miller  r.  Rushforth,  a  Green  Ch.  174;  Howe  Mathiesson,  3  Cliff.  146,  where  Mr.  Justice 
f.  Russell,  36  Maine,   115,  127;  2  Mad.  Ch.  Clifford  discusses  the  proper  practice.] 

I'r.  507;  Mason  v.   Crosbv,    3  Wood.   &  M.  *  15  &  10  Vic.  c.  80,  §  1;  Ord.  23  Aug., 

2.58;  fCary  v.  Herrin,  62  Me.  19;  Gardner  1860;  23  &  24  Vic.  c.  149*  §  1. 

V.  Field,  6  Gray,  600;  15  Gray,  351.]  6  15  &  10  Vic.  c.  80,  §  36. 

2  As  to  the  duties  of  the  Masters  in  Ordin-  6  The  date  when  the  15  &  16  Vic.  c.  80 
ary,  see  1st  He|).  rhaii.  Com.  (1852)  p.  26  el  was  passed. 

«er/.     As  to  the  Masters  Extraordinary,  see  '  See  Ord.  XXXV.  61. 

16  &  17  Vic.  c.  78,  §  1.  1  16  &  17  Vic.  c.  80,  §  11. 

8  [The  right  of  the  Court  to  nupcrvise  and  2  y^.  §  12. 
control   the    conduct  of  the  Master  is  con- 
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The  Judges  when  sitting  in  Chambers,  have  the  same  power  and 
jurisdiction,  in  respect  of  the  business  to  be  brought  before  them,  as  if 
they  were  respectively  sitting  in  open  Court ;  ^  and  may,  as  we  have 
just  seen,  exercise  all  the  powers,  authorities,  and  jurisdiction  given  to 
or  formerly  exercisable  by  the  Master  in  Ordinary ;  *  and  the  power  of 
the  Court,  and  of  the  Judge  in  Chambers,  to  enlarge  or  abiidge  the 
time  for  doing  any  act  or  taking  any  proceeding  and  to  give  any  spe- 
cial direction  as  to  the  course  or  proceeding  in  any  cause  or  matter, 
is  not  affected  by  the  general  order ;  ^  by  which  the  procedure  in 
Chambers  is  principally  regulated.® 

The  Judge  may  also,  when  sitting  in  open  Court,  adjourn  for  con- 
sideration in  Chambers  any  matter  which,  in  his  opinion,  may  be  more 
conveniently  disposed  of  in  Chambers  :  or,  when  sitting  in  Chambers, 
may  direct  any  matter  to  be  heard  in  open  Court,  which  he  may  think 
ought  to  be  so  heard. '^ 

All  orders  made  by  the  Judge  at  Cha.mbers  have  the  force  and  effect 
of  orders  of  the  Court  of  Chancery,  and  may  be  signed  and  enrolled  in 
like  manner.^ 

The  business  to  be  disposed  of  by  the  Judges  at  Chambers  is  directed, 
by  the  Act  of  Parliament  which  abolishes  the  office  of  Master  in  Or- 
dinary, to  consist  of  such  of  the  following  matters  as  the  Judge  shall 
from  time  to  time  think  may  be  more  conveniently  disposed  of  in  Cham- 
bers than  in  open  Court,  namely:  Applications  for  time  to  plead, 
answer,  or  demur  ;  for  leave  to  amend  bill ;  for  enlarging  the  time  for 
closing  evidence  ;  for  the  production  of  documents  ;  relating  to  the  con- 
duct of  suits  or  matters  ;  and  as  to  the  guardianship  and  maintenance 
of  infants  ;  matters  connected  with  the  management  of  property  ;  and 
such  other  matters  as  each  such  Judge  may  from  time  to  time  see  fit,  or 
as  may  from  time  to  time  be  directed  by  any  general  order  of  the  Lord 
Chancellor.^ 

These  directions  were  held  not  to  authorize  applications  to  be  made 
at  Chambers  in  cases  where  the  Court  is  empowered  by  statute  to  make 
orders,  in  respect  of  the  disposition  of  trust  funds,  and  other  matters  under 
its  jurisdiction,  upon  petition  presented,  on  a  motion  made  in  a 
*1324  summary  way  without  bill ;  ^°  and  it  was  *  subsequently  enacted, 
that  the  business  to  be  disposed  of  by  the  Master  of  the  Rolls 
and  the  Vice-ChanceUors,  respectively,  while  sitting  at  Chambers^ 
should  comprise  such  of  the  matters  in  respect  of  which  the  Court  was 
so  empowered  to  make  orders  in  a  summary  way  as  the  Lord  Chancel- 

8  lb.  §  13.  Commonwealth  v.  McLaughlin,   122  Mass. 

4  Ante,  p.  1060.  449.1 

5  Ord.  XXXV.  »  15  &  16  Vic.  c.  80,  §  26. 

6  Ord.  XXXV.  62.  i"  Re  Hodges,  4  De  G.,  M.  &  G.  491,  493; 
T  15  &  16  Vic.  c.  80,  §  27.  -Be  Rye,  1  Jur.  N.  S.  222,  V.  C.  K.;  and  see 
8  Jb.  §  15.     For  the  practice  as  to  enrol-  9  Hare  Ap.  83;  Harrison  v.  Masselin,  15  Jur. 

ling  decrees  and  orders,  see  ante,  p.  1018  et      1073.    V.    C   P.;     Ex  parte   Incumbent  of 
sea.    FFor  a  deiinition  of  "  at  Chambers  "  see      Giiilden  Sutton.  8  De  G.,  M.  &  G.  380;  2 
^     "■  Jur.  N.  S.  793, 
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lor,  with  the  advice  and  assistance  of  those  Judges,  or  an}- two  of  them, 
might  by  general  order  direct.  ^  Under  the  autiiority  of  the  last-mentioned 
enactment,  and  of  the  statute  15  &  16  Vic.  c.  80,  it  is  provided  by  gen- 
eral order,-  that  the  business  to  be  disposed  of  by  the  Judges,  while 
sitting  in  Chambers,  shall  comprise  the  following  additional  matters, 
that  is  to  say:  (1.)  AppUcations  for  payment  to  any  person  of  the 
dividends  or  interest  of  any  stocks,  funds,  or  securities  standing  to  the 
credit  of  any  cause  or  matter  depending  to  the  separate  account  of  such 
person ;  (2.)  Applications  under  section  32  of  the  Legacy  Duty  Act,^ 
iu  all  cases  where  the  sum  paid  into  the  bank,  or  the  stock  transferred 
into  the  name  of  the  Accountant-General,  under  such  section,  does  not 
exceed  300/.  cash,  or  300/.  stock  ;  (3)  Applications  under  the  Trustee 
Relief  Acts,*  in  all  cases  where  the  trust  fund  does  not  exceed  300/. 
cash,  or  300/.  stock;  (4.)  AppHcations  under  the  Trustee  Acts,^  in  all 
cases  where  any  decree  or  order  has  been  made  by  the  Court  for  the 
sale  or  convej-ance  of  an}-  lands,  manors,  messuages,  tenements,  or 
hereditaments,  corporeal  or  incorporeal,  of  any  tenure  or  description, 
whatever  maybe  the  estate  or  interest  therein;  (5.)  Applications  on 
behalf  of  infants,  under  sections  12,  16,  and  17  of  the  Property  Law 
Amendment  Act,''  in  all  cases  where  the  infant  is  a  ward  of  the  Court, 
or  the  administration  of  the  estate  of  the  infant,  or  the  maintenance  of 
the  infant,  is  under  the  direction  of  the  Court. 

By  various  statutes,  passed  since  1852,  express  jurisdiction  has  been 
conferred  on  the  Judges  at  Chambers  in  several  other  matters  ;  and  the 
Judges,  acting  on  the  general  authority  given  to  them  by  the  Masters' 
Abolition  Act,'  have  from  time  to  time  enlarged  the  class  of  matters  to 
be  dealt  with  at  Chambers.  Many  of  these  matters  have  already  been 
referred  to  ;  others  will  be  noticed  in  future  pages  ;  and  in  the  Appen- 
dices to  this  volume  will  be  found  a  list  of  matters  entertained  at  Cham- 
bers, according  to  the  present  practice  ;  and  also  lists  of  applications 
which  may  be  made  by  motion  of  course,  or  by  petition  of  course 
at  the  Kolls.^  It  is  hoped  *  that,  by  the  aid  of  these  lists,  the  *1325 
practitioner  will  be  able  readily  to  ascertain  in  what  manner  any 
given  application  must  be  made. 

The  business  transacted  consists  of:  Interlocutory  applications; 
Proceedings  originating  in  Chambers  ;  Proceedings  under  deci-ees  and 
orders  ;  and  Proceedings  on  adjournments  to  Chambers,  The  pro- 
ceedings on  interlocutory  applications  are  described  in  the  various  parts 
of  this  work  where  such  applications  are  specially  treated  of ;  it  is  not 

1  18  &  19  Vic.  c.  134,  §  16.  5  13  &  14  Vic.  c.  60 ;  15  &  16  Vic.  c.  55; 

2  Ord.  XXXV.  1;  and  see  Ord.  12  Nov.,  see  post,  §  3;  and  Chap.  XLV.,  Statutunj 
1850.  2  Jur.  N.  S.  I't.  2,  pp.  475,  476,  abro-      Jurudiction  {Trus/ce  Ar/.i). 

gated  by  Prel.  Ord.  1.  on  Geo.  IV.  &  1  Will.  IV.  c.  65:  and 

3  36  Geo.  III.  c.  52;  fcapost,  Chap.  XLV.,  see  post,  Chap.  XLV.,  Statutory  Jurisdiction 
Stntutonj  .lurisdictiiM  (Lcffncu  Duly  Act).  (Property  Law  Amewlment  Ad). 

*  10  &  11  Vic.  c.  96;  12  &  13  Vic.  c.  74;  7  15  ^^  ic  Vic.  c.  80,  §  26. 

ace  post,  Chap.  XLV.,  Statutory  Jurisdiction  8  Secjjos/,  Appendices  I.,  II.,  III. 

( Truitee  Relief  Acts). 
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therefore  intended  to  describe  them  in  this  chapter :  in  which  will  be 
considered:  1.  The  general  course  of  proceeding  at  Chambers;  2. 
Proceedings  originating  at  Chambers,  except  those  which  will  be  sub- 
sequently mentioned  in  the  chapter  on  the  statutory  jurisdiction  of  the 
Court  ;^  3.  Proceedings  under  decrees  and  orders  ;  4.  Proceedings  on 
adjournments  to  Chambers  ;  5.  Proceedings  relating  to  infants  ;  and 
C.  The  Chief  Clerk's  certificate  of  the  result  of  the  proceedings. 

The  Master  of  the  Rolls  and  each  of  the  Vice-Chancellors  has  two 
Chief  Clerks  attached  to  his  Court  for  the  purpose  of  assisting  in  the 
g3neral  business  of  his  Court,  and  the  causes  and  matters  belonging 
thereto ;  and  on  any  vacancy  in  such  office  of  Chief  Clerk,  the  Judge 
ma}'  suppl}'  such  vacanc}- ;  ^  but  no  person  can  be  appointed  a  Chief 
Clerk  unless  he  has  been  Chief  Clerk  to  one  of  the  Masters  in  Ordinary, 
or  has  been  admitted  on  the  roU  of  soUcitors  or  attorneys  in  one  of  the 
Courts  at  Westminster  Hall,  and  practised  as  such  solicitor  or  attorney 
for  the  period  of  ten  years  at  least  immediately  preceding  his  appoint- 
ment.^ Every  Chief  Clerk  holds  his  office  during  his  good  behavior, 
and  so  long  as  he  personally  gives  his  attendance  upon  his  duties,  and 
conducts  himself  honestly  and  faithfully  in  the  execution  of  the  duties 
of  his  office  ;  but  he  may  be  removed  by  the  Lord  Chancellor,  with  the 
concurrence  of  the  Master  of  the  Rolls  and  the  Vice-Chancellors,  or 
any  two  of  them,  for  any  cause  which  they  may  think  sufficient.* 

Each  Judge  has  also  attached  to  his  Chambers  four  Junior  Clerks,^ 
two  to  each  Chief  Clerk ;  and  he  may,  on  any  vacancy  in  such  office, 
supply  the  same  ;  and  every  Junior  Clerk  holds  his  office  at  the  pleasm'e 

of  the  Judge  to  whose  Court  he  is  attached.^ 
*1326       *  There  are  also  attached  to  the  Chambers  of  each  Judge,  two 
assistant  clerks,  appointed  by  the  Lord  Chancellor,^  one  to  each 
Chief  Clerk. 

Every  solicitor  or  attornc}'  who  may  be  appointed  to  and  accept  the 
office  of  Chief  or  Junior  Clerk,  ceases  to  be  an  attorney  or  solicitor, 
and  must  forthwith  procure  himself  to  be  struck  off  the  roll.^ 

The  Chief  Clerks  and  Junior  Clerks  are  under  the  control  of  the 
Judge  to  whose  Com-t  they  are  attached :    and  must  attend  at  such 

1  See  post,  Chap.  XLV.,  Statutory  Juris-  ^  The  Master  of  the  Rolls  has  two  extra 
diction.  Junior  Clerks.     See  27  &  28  Vic.  e.  15,  §  1. 

2  15  &  16  Vic.  c.  80,  §  16.  There  is  a  6  15  &  le  Vic.  c.  80,  §§  18,  22;  18  &  19 
tliird  Chief  Clerk  at  present  attached  to  the  Vic.  c.  1.34,  §  1.  As  to  the  salaries  and  pen- 
Chambers  of  the  Master  of  the  Rolls,  bv  27  sions  of  the  Chief  and  Junior  Clerks,  see  15 
&  28  Vic.  c.  15,  §  1 ;  but  the  Lord  Chancellor,  &  10  Vic.  c.  80,  §§  44,  45;  15  &  16  Vic.  c. 
with  the  concurrence  of  the  Judge  to  whom  87,  §§  46-48;  18  &  19  Vic.  c.  134.  §§  2-4, 
he  may  for  th(>  time  being  be  attached,  may  14;  23  &  24  Vic.  c.  149,  §§  12,  14;  27  &  28 
transfer  from  time  to  time  such  Chief  Clerk  Vic.  c.  15,  §  4. 

and  his  Junior  and  Assistant  Clerks  to  any  1  Under  3  &  4  Vic.  c.  94,  §  2;  as  to  their 

other  Judge  of  the  Court,  during  such  time  salaries,  see  ib.  §  3.     A  third  assistant  clerk, 

as  he  thinks  fit:  ib.  §  2;  and  in  case  a  new  appointed  under  the  27  &  28  Vic.  c.  15,  §  1,  is 

Judge  is  appointed,  they  are  to  be  transferred  at-  present  attached  to  the  Chambers  of  the 

to  and  become  his  clerks.     §  3.  Master  of  the  Rolls;  but  may  be  transferred 

8  15  &  16  Vic.  c.  80,  §  17.  as  before  mentioned.     Ante,  p.  1063,  n.  (6); 

4  15  &  16  Vic.  c.  80,  §§  21,  25.    [The  Chief  as  to  his  salarv,  see  ib.  §  5. 
Clerk  does  not    have  the  power  of  former  2  15  &  is  tic.  c.  80,  §  20;  18  &  19  Vic 

Master,  3  De  G.   F.  &  J.  199.]  c.  134,  §  2;  27  &  28  Vic.  c.  15,  §  4. 
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places,  during  such  times,  and  for  such  hours  in  each  day,  and  perform 
such  duties  as  such  Judge  shall  from  time  to  time  direct.^ 

The  Chief  Clerks  are  required,  from  time  to  time  to  meet,  and  con- 
sider such  orders,  rules,  or  regulations  as  ma.j  appear  to  them,  or  the 
majority  of  them,  calculated  to  expedite  and  facilitate  the  satisfactory 
transaction  of  the  business  of  the  suitors  in  the  Judges'  Chambers,  and 
report  such  orders,  rules,  or  regulations  to  the  Judges :  to  the  intent 
that,  if  they  approve  the  same,  the}'  ma}'  authorize  the  Chief  Clerks  to 
submit  the  same  to  the  Lord  Chancellor :  to  the  end  that,  if  the  same  be 
approved  by  him,  proper  steps  may  be  taken  for  such  orders,  rules, 
or  regulations  being  adopted  and  duly  made  general  orders,  rules,  or 
regulations  of  the  Court.* 

Each  Judge  has  the  sole  power  (subject  to  any  rules  which  may  be 
made  b}'  the  Lord  Chancellor,  with  the  adidce  and  assistance  of  the 
Judges  or  any  two  of  them) ,  to  order  what  matters  and  things  shall  be 
investigated  by  and  before  his  Chief  Clerks,  either  with  or  without  his 
direction,  during  then-  progress,  and  what  matters  and  things  shall  be 
heard  and  investigated  by  himself ;  and  particularl}-,  if  so  du'ected  by 
the  Judge,  the  Chief  Clerks  are  to  take  accounts,  and  make  such  inqui- 
ries as  were  usuall}'  prosecuted  before  the  Chief  Clerks  of  the  Masters ; 
and  in  every  or  any  such  account  or  inquiry,  the  Judge  is  to  give  such 
aid  and  directions  as  he  ma}'  think  proper.^ 

Each  Chief  Clerk  has,  for  the  purpose  of  any  proceedings  directed  to 
be  taken  before  him,  full  power  to  issue  advertisements,  to  summon 
parties  and  witnesses,  to  administer  oaths,  to  take  affidavits  and  ac- 
knowledgments, other  than  acknowledgments  by  married  women,  to 
receive  affirmations,  and,  when  so  directed  by  the  Judge,  to 
examine  parties  and  witnesses  either  upon  interrogatories  *  or  *1327 
vivd  voce,  as  the  Judge  shall  direct.^  Parties  and  witnesses  so 
summoned  are  bound  to  attend  in  pursuance  of  any  such  summons,  and 
are  liable  to  process  of  contempt,  in  like  manner  as  parties  or  wit- 
nesses are  liable  thereto  in  case  of  disobedience  to  any  order  of  the 
Court,  or  in  case  of  default  in  attendance,  in  pursuance  of  any  order 
of  the  Court,  or  of  any  writ  of  subpoena  ad  testijicundum  ;  and  all  persons 
swearing  or  affirming  before  any  such  Chief  Clerk  are  liable  to  all  sucb 
penalties,  punishments,  and  consequences  for  any  wilful  and  corrupt 
false  swearing  or  affirming  contained  therein,  as  if  the  matters  sworn 
or  affirmed  had  been  sworn  and  affirmed  before  any  person  by  law 
authorized  to  administer  oaths,  to  take  affidavits,  and  to  receive  affirm- 
ations.^   The  Chief  Clerk  has  not,  however,  power  to  commit  any  per- 

8  15  &  16  Vic.  c.  80,  §  23;  18  &  19  Vic.  in  a  liiglier  scale  cause  is  payable,  bv  a  fce- 

c.  134,  §  2;  27  &  28  Vic.  c.  15,  ^  4;  as  to  the  fund  stamp,  for  each  advertisement," but  no 

assistant  clerk,  at  the  Rolls,  see  ib.  §  5.  fee  if  on  tlie  lower  scale;  and  \s.  ami  ijd.,  by 

*  Ord.  I.  .34.  eacii  scale,  for  every  oath,  ainrmation,  dec- 

6  15  &  10  Vic.  c.  80,  §  29 ;  as  to  the  duties  laration,  or  attestation  n])on  honor.     Kegul. 

of  the  Chief  Clerks  of  the  -Masters,  see  1st  to  Ord.  Sched.  4;  and  pu.'t.  Vol.  III. 
Kep.  Ciian.  Com.  (1852)  p.  28.  2  15  &  16  Vic.  c.  80,  §  31. 

1  15  &  16  Vic.  c.  80,  §  30.    A  fee  of  20?. 
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son ;  and,  therefore,  where  a  witness  answers  in  an  unsatisfactory 
manner  before  the  Chief  Clerk,  the  proper  course  is  to  apply  to  the 
Judge  to  examine  him :  as  he  may  order  the  witness  to  be  com- 
mitted at  once.^ 

In  practice,  the  Judges  have  ordered  that  all  their  chamber  business, 
with  very  few  exceptions,  shall  be,  in  the  first  instance,  heard  before 
their  Chief  Clerks.  The  Chief  Clerk  is,  however,  merely  the  deputy  of 
the  Judge,  and  every  suitor  is  entitled  to  have  his  case  heard  before  the 
Judge  in  person,  if  he  so  determines.*  He  is  also  at  liberty,  either 
during  the  proceedings  before  the  Chief  Clerk,  or  within  the  time  lim- 
ited by  the  General  Orders  after  their  conclusion,  and  before  his  cer- 
tificate has  been  signed  and  adopted,  to  take  the  opinion  of  the  Judge 
upon  anj  particular  point  or  matter  arising  in  the  course  of  the  pro- 
ceedings, or  upon  the  result  of  the  whole  proceeding,  when  it  is  brought 
by  the  Chief  Clerk  to  a  conclusion. ^  AVhere  the  proceeding  is  pending 
before  the  Chief  Clerk,  the  hearing  before  the  Judge,  whether  in  Court 
or  in  Chambers,  is  merely  a  continuation  of  the  hearing  begun  before 
the  Chief  Clerk ;  ®  and  the  costs  of  an  adjournment  from  Chambers  to 

the  Court  follow  the  costs  in  Chambers.'' 
*1328       *  It  is  in  the  discretion  of  the  Judge  to  hear  matters  in  Cham- 
bers, or  adjourn  them  into  Court.  ^ 

The  directions  of  the  Judge,  for  or  touching  any  proceedings  be- 
fore his  Chief  Clerk,  do  not  require  any  particular  form ;  but  the 
result  is  stated  in  the  shape  of  a  short  certificate  to  the  Judge,  and 
not  embodied  in  a  formal  report:  unless  in  any  case  the  Judge 
sees  fit  so  to  direct;  and  when  the  Judge  approves  of  such  cer- 
tificate or  report,  he  signs  the  same  in  testimony  of  his  adopting  the 
same.^ 

When  the  certificate  or  report  of  the  Chief  Clerk  has  been  signed  and 
adopted  by  the  Judge,  it  is  filed  in  the  Report  office  ;  and  is  thenceforth 
binding  on  all  parties  to  the  proceedings,  unless  it  is  discharged  or 
varied  in  the  manner  subsequently  stated.^ 

The  opinion  of  any  of  the  conveyancing  counsel  of  the  Court  *  may  be 
received  and  acted  upon  by  the  Court,  or  by  the  Judge  at  Chambers, 
in  all  cases  where,  formerly,  it  was  usual  for  a  Master  in  Ordinary  to 


3  Hayward  v.  Hayward,  Kay  Ap.  31;    S.  29.    As  to  an  appeal  in  such  case,  see  Rhodes 
C.  noffi. 'Hayward  v.'  Price,   2  Eq.  Rep.  436.  v.  Rhodes,  L.  R.  1  Ch.  Ap.  483,  L.  JJ. 

4  lie  Agriculturist  Cattle  Insurance  Com-  6  Leeds  v.  Lewis,  and  Ee  Mitchell,  ubisup. 
pany,  3  De  G.,   F.  &  J.  194;  7  Jur.  N.  S.  ^  Re  Mitchell,  ubisup. 

590;  Wadham  v.  Rigg,  2  Dr.  &  S.  78,  80;   8  '^  Re  Agriculturist  Cattle  Insurance  Com- 

Jur.'  N.  S.  206 ;  Re  London  and  County  As-  pany,  11  W.  R.  330,  L.  JJ.;  ib.  386,  L.  C 


surance  Company,  5  W.  R.  794,  V.  C.  K. 
Dawkins  v.  Morlwi,  10  W.  R.  339,  V.  C.  W 
see  also  Saunders  v.  Walter,  9  Hare  Ap.  5 


2  1.5  &  16  Vic.  c.  80,  §  32;  see  post,  §  6, 
The  Certificate.. 

3  15  &"16  Vic.  c.  80,  §  34;  see  ^wst,  §  6, 


16  Jur.   1008;    Hayward  v.   Havward,  Kay  The  Certificnte. 
Ap.  31 ;  S.  C.  nom.  Havward  v.  Price,  2  Eq.  *  These  counsel,  who  are  not  to   be  less 

Rep.  436 ;  Leeds  v.  Lewis,  3  Jur.  N.  S.  1290,  than  six  in   number,  are  nominated  by  the 

V.  C.  K. ;  Re  Mitchell,  9  Jur.  N.  S.  1272;  Lord  Chancellor,  and  must  have  practised  as 

12  W   R.  39,  V.  C.  K.  conveyancing  counsel  for  ten  years  at  least. 

6  15  &  16  Vic.  c.  80,  §  33;  and  see  ib  §  15  &  16  Vic.  c.  80,  §  41. 
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require  or  receive  the  opinion  of  conveyancing  counsel  for  his  aitl  and 
assistance  in  the  investigation  of  the  title  to  an  estate,  with  a  view  to 
an  investment  of  money  in  the  purchase  or  on  mortgage  thereof,  or  with 
a  view  to  a  sale  thei'cof,  or  in  the  settlement  of  a  draft  of  a  conve}'- 
auce,  mortgage,  settlement,  or  other  instrument,  or  otherwise,  and  in 
such  other  cases  as  the  Lord  Chancellor  may  direct  by  a  general 
order.  ^ 

Any  party  may  object  to  the  opinion  of  any  such  counsel,  if  he  deems 
it  open  to  objection  ;  and  thereupon  the  point  in  dispute  will  be  disposed 
of  by  the  Court,  or  b}-  the  Judge  at  Chambers,  according  to  the  nature 
of  the  case.** 

The  Court  or  Judge  at  Cliambers  may,  where  it  appears  expedient, 
direct  or  transfer  a  reference  to  an}'  one  in  particular  of  the  conve^'an- 
cing  counsel.''  Where  no  such  special  direction  is  given,  the  business  to 
be  referred  to  them  is  distributed  among  them,  in  rotation,  b}-  the  first 
clerk  to  the  Registrars  for  the  time  being,  and,  during  his  occasional 
or  necessary'  absence,  bj'  the  second  clerk  to  the  Registrars  for  the  time 
being,  and  during  the  occasional  or  uecessar}-  absence  of  both  such 
clerks,  by  one  of  the  other  clerks  to  the  Registrars,  nominated 
for  that  purpose  b}'- the  Senior  Registrar.^  *The  clerk  making  *1329 
the  disti-ibution  is  responsible  for  the  business  being  distributed 
according  to  a  regular  and  just  rotation,  and  in  such  manner  as  to  keep 
the  rotation  or  succession  secret ;  and  it  is  his  duty  to  keep  a  record  of 
the  references,  with  proper  indices,  and  to  enter  therein  all  the  refer- 
ences, with  the  dates  when  they  were  made.-' 

Wlien  the  Court,  or  a  Judge  at  Chambers,  directs  any  business  to  be 
referred  to  a  conveyancing  counsel,  a  short  memorandum  or  minute  of 
such  direction  is  prepared  and  signed  by  the  Registrar,  if  the  same  has 
been  given  in  Court,  or  by  the  Judge's  Chief  Clerk  if  given  in  Cham- 
bers ;  ^  and  the  part}'  prosecutiug  such  direction,  or  his  solicitor,  must 
take  such  memorandum  or  minute  to  the  Registrar's  clerk  whose  duty  it 
is  to  make  the  distribution  ;  and  the  clerk  adds  at  the  foot  thereof  a 
note  specifying  the  name  of  the  conveyancing  counsel  in  rotation  to 
whom  such  business  is  to  be  refeiTcd  ;  and  the  memorandum  or  minute 
must  be  left  b}-  the  party  prosecuting  such  direction  or  his  solicitor  with 
such  conveyancing  counsel,  and  is  a  suflBcient  authority  for  him  to  pro- 
ceed with  the  business  so  referred.^ 

If  the  conveyancing  counsel  in  rotation  is,  from  illness  or  any  other 
cause,  unable,  or  declines,  to  accept  the  reference,  it  must  be  offered  to 

6  15  &  IG  Vic.  c.  80,  §  40.     The  Court  faction  of  the  .Judge,  see  Yates  v.  Plunibc, 

may,  in  its  discretion,  require  the  assistance  2  Sni.  &  G.  174. 

of  the  convevancini;  counsel,  or  act  without  6  15  &  10  Vic.  c.  80,  §  40. 

it.     Gibron  v.  Woilard,   5   De  G.,  M.  &  G.  7  Ord.  11.5. 

835;  Rt  .Jones,  1  .Jiir.  N.  S.  817;  3  W.  R.  8  Ord.  II.  I. 

564,  V.  C  S.;  Chauiberlain  v.  Chamberlain,  l  Ord.  II.  2. 

1  Sm.  &  (J.   Ap.  28;    and  see   IJla.xlaud  ??.  2  For  furuis  of  momoranda,  see  Vol.  III. 

Blaxlaud,  9   Hare  Ap.  08;   and  for  a  case  «  Ord.  II.  ;j.     Where  a  reference  is  di- 

where  the  opinion  was  required  for  the  satis-  rected  to  a  particular  counsel,   the   minute 

need  uot  be  takea  to  the  liejjistrar's  clerk. 
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the  other  conveyancing  counsel  successively,  according  to  their  seniority 
at  the  bar,  until  accepted  by  some  one  of  them.* 

Tlie  allowances  in  respect  of  fees  to  the  conveyancing  counsel  are 
regulated  by  the  Taxing  Master,  subject  to  any  appeal  to  the  Judge  to 
whose  Court  the  cause  or  matter  is  attached  :  whose  decision  is  final ;  ^ 
and  where,  in  pursuance  of  any  direction  of  the  Court  or  a  Judge  in 
Chambers,  drafts  are  settled  b}'  any  of  the  conveyancing  counsel  of  the 
Court,  the  expense  of  procuring  such  drafts  to  be  previously  or  subse- 
quently settled  by  other  counsel,  on  behalf  of  the  same  parties  on  wdiose 
behalf  such  drafts  are  settled  by  the  conveyancing  counsel  of  the  Court, 
will  not  be  allow^ed  on  taxation,  as  between  party  and  party,  or  as  be- 
tween solicitor  and  client :  unless  the  Court  or  the  Judge  in  Chambers 
otherwise  directs.® 

The  Court,  or  an}^  Judge  thereof  may,  in  such  way  as  they  may 

think  fit,  obtain  the  assistance  of  accountants,  merchants,  en- 
*1330  gineers,   *  actuaries,   or  other  scientific  persons,  the  better   to 

enable  them  to  determine  any  matter  at  issue  in  any  cause  or 
proceeding,  and  may  act  upon  the  certificate  of  such  persons  ;  ^  and  the 
allowances  in  respect  to  fees  to  such  accountants,  merchants,  engineers, 
actuaries,  and  other  scientific  persons,  are  to  be  regulated  by  the  Taxing 
Master  of  the  Court,  subject  to  an  appeal  to  the  Judge  to  whose  Court 
the  cause  or  matter  is  attached :  whose  decision  is  final. ^  Where  the 
assistance  of  an  accountant  or  other  scientific  person  is  desired,  written 
instructions  on  which  he  is  to  act  are  usually  prepared  and  transmitted 
to  him  by  the  Chief  Clerk,  with  directions  to  furnish  his  report  thereon 
to  the  latter ;  and  such  report  is  frequently  required  to  be  verified  by 
the  aflfldavit  of  the  person  employed. '^ 

The  report  of  an  expert  to  whom  a  reference  is  made  by  the  Court, 
although  entitled  to  great  weight  as  aflTording  independent  testimony, 
cannot  be  considered  as  an  award,  or  in  any  other  light  than  as  furnish- 
ing materials  for  the  information  and  guidance  of  the  Court ;  and  afl3- 
davits  in  opposition  to  such  report  may  well  be  received.*  It  is  irregular 
for  the  Chief  Clerk  to  refer  all  the  questions  in  the  suit  to  an  account- 
ant, and  to  adopt  his  report  as  part  of  the  certificate.^ 

4  Ord.  II.  4.  13  W.  R.  537,  V.  C.  W.;    11  Jur.  N.  S. 

5  15  &  16  Vic.  c.  80,  §  43;   Rumsev  v.      560. 

Eumsey,  21  Beav.  40;    Morgan  &  Davey,  2  15  &  16  Vic.  c.  80,  §  43.   In  the  absence 

351.  of  special   arrangements,   the  scale   of   fees 

6  Ord.  XL.  30.  For  a  case  where  a  por-  allowed  accountants  by  the  Court  of  Bank- 
tion  of  the  fees  of  the  other  connsel  was  ruptcy  will  be  adopted.  Meyniott  v.  Mey- 
allowed,  see  Re  Jones's  Settled  Estates,  4  mott,  10  Jur.  N.  S.  715;  12  \V.  R.  996,  M. 
Jur.  N.  S.  887.  L.  JJ. ;  and  see  Nicholson  v.  R.;  3  Beav.  590. 

Jeyes,  1  Eq.  Rep.  34,  L.  JJ.,  where  the  costs  3  For  forms  of  instruction  and  affidavit, 

of  settlement  by  a  mortgagee's  own  counsel  see  Vol.  III. 

were  allowed,  overruling  S.  C.  1  Sm.  &  G.  *  Per  L.  J.  Turner,  in  Ford  v.  Tynte,  2 

Ap    1.3.  De   G.,   J.  &   S.  127,    131;   10  Jur.    N.    S. 

1  15  &  16  Vic.  c.  80,  §  42 ;  ante,  p.  983.  429,  430. 
The  assistance  of  an  expert  cannot  be  ob-  6  Hill  v.  King,  9  Jur.  N.  S.  527,  L.  C; 

tained  until  an  issue  hiis  been  raised  between  and  see   Re  Agriculturist  Cattle  Insurance 

the  parties.   Stokes  v.  City  Offices  Company,  Company,  3  De  G.,  F.  &  J.  194,  200;  7  Jur. 

^  N.  S.  590. 
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In  case  any  proceeding  pending  at  a  Judge's  Chambers  is  not  pros- 
ecuted with  due  diligence,  the  parties,  or  an}-  of  them,  ma}'  be  required 
to  attend  at  Chambers  at  a  time  to  be  appointed  for  that  purpose,  to 
show  cause  why  such  proceeding  has  not  been  prosecuted ;  and  there- 
upon such  directions  ma^'  be  given  at  Chambers,  or  by  adjournment  in 
open  Court,  as  ma}^  be  proper  to  insure  the  prosecution  thereof  b}-  some 
person  interested  therein,  and  for  payment  of.  the  costs  incurred  by  au}^ 
neglect  or  default ;  or  a  certificate  b}'  the  Chief  Clerk  of  such  neglect 
or  default,  or  of  au}^  abandonment  or  abatement  of  the  proceedings  or 
otherwise,  according  to  the  facts,  may  be  made  and  filed,  without  any 
fee  being  pa^'able  thereon ;  and  after  such  certificate  has  been  so  made, 
unless  the  same  is  discharged,  none  of  the  parties  are  to  be  at  liberty 
to  further  prosecute  the  proceeding  at  Chambers,  unless  and  until  the 
Court  or  Judge,  upon  application,  makes  an  order  directing  the 
same  to  be  prosecuted  ;  and  upon  such  certificate  becoming  *  bind-  *1331 
ing,  any  part}^  may  appl}'  to  the  Court,  and  the  Court  may  make 
such  order  relative  to  costs,  and  to  relieve  any  part}'  from  the  effect 
of  any  decree  or  order  before  made,  or  proceeding  taken,  which  has  not 
been  duly  prosecuted,  or  otherwise,  as  may  be  thought  proper.  And 
for  the  purposes  aforesaid,  any  party,  or  the  solicitor  of  the  suitors* 
fund,  may  be  directed  to  summon  the  persons  whose  attendance  is  re- 
quired, and  to  conduct  any  proceedings,  and  carry  out  any  directions 
which  may  be  given ;  and  the  costs  of  the  solicitor  of  the  suitors'  fund 
are  to  be  paid  by  such  parties,  or  out  of  such  funds  as  the  Court  or 
Judge  may  direct ;  and  if  any  costs  of  the  solicitor  of  the  suitors'  fund 
be  not  otherwise  paid,  the  same  are  to  be  paid  out  of  the  suitors' 
fund.i 

A  register  is  kept  of  all  proceedings  in  the  Judge's  Chambers,  with 
proper  dates,  so  that  all  the  proceedings  in  each  cause  or  matter  may 
appear  consecutively,  and  in  chronological  order,  with  a  short  statement 
of  the  questions  or  points  decided  or  ruled  at  every  hearing.-^ 

A  "  Summons  and  Appointment  Book  "  is  also  kept  at  the  Chambers, 
in  which,  at  the  time  any  summons  or  appointment  is  obtained,  an 
entry  thereof  is  made,  stating  the  date  on  wliich  the  summons  is  issued 
or  the  appointment  made,  the  name  of  the  cause  or  matter,  and  by 
what  party,  and,  shortly,  for  what  purpose  such  summons  or  appoint- 
ment is  obtained,  and  at  what  time  such  summons  is  returnable,  and  for 
what  time  such  appointment  is  made.^  Lists  of  the  matters  appointed 
for  each  day  are  made  and  affixed  outside  of  the  doors  of  the  Cham- 

1  Ord.  XXXV.  23.  This  rule  practically  1st  of  November,  is  furnished  by  the  Chief 
supersedes  15  &  10  Vic.  c.  80,  §§  7,  8,  9,  37.  Clerks  of  each  .Judge  to  the  Home  Secretary; 
For  cases  under  those  sections,  see  Ridley  v.  and  is  embodied  in  the  volume  of  ".hidicial 
Tiplady,  20  Beav.  44;  .James  v.  Gwynne,  2  Statistics"  laid  by  him  before  Parliament, 
Jur.  N.  S.  430,  V.  C.  S.;  Parkinson  d.' Lucas,  and  subsequently  published. 

28  Beav.  G27.     As  to  defaults  by  Receivers,  «  Ord.   XXXV.   24.     A   rcffister  is   also 

Bee  post,  Chan.  XXXIX.  kept  at  Chambers  of  the  names  of  all  testators 

2  Ord.  XXXV.  57.  An  annual  retura  of  and  intestates,  in  administration  suits  for- 
the  proceedings  at  Chambers,  made  up  to  the  merly  or  still  prosecuted  there. 
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bers  of  the  respective  Judges  ;  and,  subject  to  any  special  directions, 
such  matters  are  heard  in  the  order  in  which  they  appear  in  such  hsts.* 

The  mode  of  proceeding  before  the  Judge  at  Chambers  is  by  sum- 
mons.'^  The  summons  is  intituled  in  the  cause  or  matter  ;  it  directs  the 
parties  concerned  to  attend  at  the  Chambers,  at  the  time  therein 
*1332  specified  ;  and  states  the  precise  object  of  the  application,  *  and 
on  whose  behalf  it  is  made.^  Every  summons  should  be  addressed 
to  tlie  parties  themselves,  and  not  to  their  solicitors  ;  and  it  must  be 
underwritten  with  the  name  and  place  of  business  of  the  solicitor  issuing 
it,  and  of  his  agent,  if  any,  or  with  the  name  and  place  of  residence  of 
the  appUcant,  where  he  acts  in  person,  and,  in  either  case,  with  the  ad- 
dress for  service,  if  any.^  If  the  summons  originates  a  proceeding,  it 
must  also  be  underwritten  with  a  note,  addressed  to  the  person  sum- 
moned, warning  him  that  if  he  does  not  attend,  either  in  person  or  by 
his  solicitor,  at  the  time  and  place  mentioned  in  the  summons,  such 
order  will  be  made,  and  proceedings  taken,  as  the  Judge  may  think  just 
and  expedient.** 

The  summons  is  prepared  by  the  party  issuing  it,  or  his  solicitor,  and 
is  sealed  by  one  of  the  clerks  at  the  Chambers  of  the  Judge  from 
which  it  is  issued,  with  a  seal  provided  by  those  Chambers  ;  and  a  copy 
must  be  left  at  the  Judge's  Chambers  by  the  party  obtaining  the  sum- 
mons.* The  summons  must  not  be  altered  after  it  has  been  sealed,  ex- 
cept upon  application  at  the  Chambers,  and  any  alterations  then  made 
will  be  marked  with  the  seal  of  the  Chambers.^ 

In  the  case  of  applications  originating  proceedings,  a  duplicate  of 
the  summons  must  be  filed  at  the  Record  and  Writ  Clerks'  office  ;  and 
where  service  is  required,  the  copy  to  be  served  must  be  stamped  with 
a  stamp  of  that  office,  indicating  the  filing  thereof."  The  duplicate  of 
the  summons  must  be  written  on  paper,  of  the  same  description  and 
size  as  that  on  which  bills  are  printed.'' 

Subject  to  what  is  subsequently  stated,  the  general  rules  as  to  the 

4  Ord.  XXXV.  25.  For  form  of  note,  see  Sched.  to  Ord.  K.,  Nos. 

6  15  &  16  Vic.  c.  80,  §  28.     In  practice,  1,  2;  and  Vol.  III. 
summonses  are    distributed    into:    I.    Sum-  *  Ord.  XXXV.  5.      The   following;  fees, 
monses  issued  in  the  name  of  the  Judge;  II.  on  issuing  summonses,   are  payable  in  fee- 
Summonses  issued  in  the  name  of  the  Chief  fund  stamps  —  in  the  Judges'  Chambers;  for 
Clerk.     The  first  class  is  subdivided  into:  1.  every  original  summons,  6s.  by  each  scale; 
Summonses  to  administer  estates,  or  Admin-  for  every  duplicate  thereof,  5s.  higher  scale, 
istration     Summonses;     2.    Summonses    to  and  Is.  lower  scale;  for  every  other  summons, 
originate  other  proceedings;  and,  3.  Ordinary  3.s-.  higher  scale,  and  Is.  lower  scale.     In  the 
Summonses.     Nos.   1  and  2  are  also  called  Record  and  Writ  Clerks'  office;  for  marking 
Originating  Summonses;   and  Nos.  2  and  3  everj-  copy  of  a  summons  to  be  served,  bs. 
are  likewise  designated  General  Summonses;  higher  scale,  and  Is.  lower  scale.     Kegul.  to 
see   Ord.   XXXV.   2.     The   second   class   is  Ord.  Sched.  4;  and  Vol.  III. 
issued  for  the  attendance  of  parties  and  wit-  ^  Regul.  8  August,  1857,   r.  1;  Bloxam, 
nesses  to  be  examined  at  Chambers.     Ante,  37. 
p.  1.326.                                                               •          6  Ord.  XXXV.  6;    15  &  16  Vic.  c.  80, 

1  Ord.  XXXV.  2,  3;  and  Sched.  K.  Nos.  §  46.  A  prcecipe  must  be  left,  when  the 
1,  2.     For  forms,  see  ibid. ;  and  Vol.  III.  copv  is  presented  for  sealing.    For  a  form, 

2  Ord.  III.  2,  5,  ante,  pp.  454,  455.    For  see  Vol.  III. 

a  form,  see  Vol.  III.  7  Ord.  6  March,  1860,  r.  16;  as  to  such 

3  If  no  person  is  to  be  served,  this  note  is      paper,  see  Ord.  IX.  3,  ante,  p.  396. 
of  course  unnecessary,  and  should  be  omitted. 
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persons  b}-^  and  against^  whom  a  suit  may  be  instituted,  the  parties  to 
a  suit,^''  the  authorit}'  to  institute  proceedings,"  inchiding  the  authority 
of  a  next  friend  to  use  his  name,^'^  and  the  names  and  addresses  of 
plaintiffs  and  next  friends,"  appl^^  to  proceedings  commenced  by 
summons,  as  well  as  to  proceedings  commenced  by  bill.  *  Where,  *1333 
however,  a  summons  originating  a  proceeding  is  filed  without 
authority,  an  application  to  take  it  off  the  file,  or  to  stay  proceedings  as 
regards  the  applicant,  should  be  made  by  summons,  and  not  by 
motion.^ 

In  the  case  of  an  ordinary  summons,  if  the  applicant  is  a  plaintiff  or 
defendant,  or  has  obtaiued  an  order  for  leave  to  attend  the  proceedings, 
his  address  need  not  be  given ;  but  it  should  be  stated  in  the  summons 
that  he  is  a  plaintiff  or  defendant,  or  has  obtained  such  order. ^ 

Where  proceedings  originate  in  Chambers,  the  original  summons  must 
be  served  seven  clear  days  before  the  return  thereof.^  Summonses 
issued  by  the  Chief  Clerk  for  the  attendance  of  parties  or  witnesses 
for  examination  must  be  served  a  reasonable  time  :  such  as  will  fairly 
enable  the  persons  served  to  attend  for  the  purpose  of  being  examined.* 
All  other  summonses  must  be  served  two  clear  days  before  the  return 
thereof.^ 

Where  proceedings  originate  in  Chambers,  if  from  anj'  cause  the 
summons  is  not  served  upon  any  party  seven  clear  da^'s  before  the 
return  thereof,  an  indorsement  may  be  made  upon  the  summons,  and 
upon  a  copy  thereof  stamped  for  service,  appointing  a  new  time  for  the 
parties  not  before  served  to  attend  at  the  Chambers  of  the  Judge ;  such 
indorsements  must  be  sealed  at  the  Judge's  Chambers  ;  and  the  service 
of  the  copy  so  indorsed  and  sealed  has  the  same  force  and  effect  as  the 
service  of  an  original  summons  ;  and  where  any  party  has  been  served 
before  such  indorsement,  the  hearing  thereof  ma}',  upon  the  return 
of  the  summons,  be  adjourned  to  the  new  time  so  appointed.^  The 
note  at  the  foot  of  the  summons  is,  in  such  case,  varied,  by  requiring 
the  parties  not  served  to  attend  at  the  time  mentioned  in  the  iudorse- 

8  Ante,  Chap.  11.  pp.  5-45:  Ch.ip.  III.  pp.  some  of  the  Chambers,  on  a  case  for  indul- 
46-128.  gcnce  l)eiiit;  shown  at  the  time  any  such  suni- 

9  Ante,  Chap.  IV.  pp.  129-189.  nions  is  applied  for,  to  shorten  the  return,  so 

10  Ante,  Chap.  V.  pp.  190-304.  as  to  allow  of  only  one  clear  day,  or  even 

11  Ante,  Chap.  VI.  §  2,  pp.  30G-311.  less,  instead  of  two",  between  the  service  and 

12  Ante,  pp.  68,  110,  111,  307;  and  see  15  return.  In  such  a  case,  it  should  appear  on 
&  16  Vic.  c.  86,  §  11.  A  summons  ori<;inat-  the  face  of  the  summons  that  it  is  made  re- 
ing  .proceedings  is  not  within  the  letter  of  turnable  "  by  special  leave,"  or  "' by  special 
§  11,  but  in  practice  is  treated  as  being  appointment."  In  practice,  Sundays  and 
within  its  spirit.  See  Braithwaite's  Pr.  26,  other  days  on  which  the  ofiices  are  closed, 
n.  108.     For  form  of  authority,  see  Vol.  III.  except  M'onday  and  Tuesday  in  Easter  week, 

13  Ante,  pp.  357—360.  '  are  not  usually  reckoned  in  the  computatioa 

1  Ante,  p.  .307.     For  forms   of  summons  of  the  two  clear  days.     Ord.XXXVII.il. 
and  affidavit  in  support,  see  Vol.  III.  **  Ord.  XXXV.  8.     The  solicitor's  fee  for 

2  For  directions  as  1o  the  mode  of  describ-  indorsing  the  original  summons  and  the  conies 
ing  applicants  hv  summons,  see  Vol.  III.  thereof,  and  attending  to  get  the  same  sealed, 

3  Ord.  XXX  V.  7.  is   6s.   8d.   on  each   .scale.      Kegul.    to   Ord. 
*  See  lie  North  Wheal  Exmouth  Blining      Sched.  2.     For  form  of  indorsement,  see  Vol. 

Company,  31  Beav.  628.  III. 

6  Ord.  XXXV.  7.     It  is  the  practice  at 
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ment,  instead  of  at  the  time  stated  in  the  summons.''  If,  however,  the 
summons  has  not  been  served  on  any  of  the  parties,  no  indorsement 
need  be  made,  as  the  return  day  will  be  altered  in  the  original  sum- 
mons, and  the  alteration  autlxpnticated,  on  application  at  the  Judge's 
Chambers  ;  and  upon  production  at  the  Record  and  Writ  Clerks' 
*1334:  *  office  of  the  summons  so  altered,  the  duplicate  will  be  amended 
to  accord  therewith,  and  the  copies  may  be  altered  andrestamped, 
without  an  order  to  amend. ^ 

Where  an  ordinary  summons  has  been  issued,  but  cannot  be  served 
on  the  parties  in  time  to  allow  two  clear  daj's  between  such  service  and 
the  return  day,^  an  application  should  be  made  at  Chambers  to  enlarge 
the  return :  in  such  case,  the  day  named  in  the  summons  should  be 
altered  and  authenticated  by  the  seal  of  the  Judge's  Chambers.  If, 
however,  any  of  the  parties  have  been  served  before  the  application  to 
enlarge  the  return,  the  summons  ought  not  to  be  altered,  but  an 
adjourned  appointment  should  be  obtained  at  Chambers,  and  a  note 
written  in  the  margin  of,  or  indorsed  on,  the  original  summons,  to  the 
effect  that  the  adjourned  time  has  been  appointed  for  the  parties  not 
before  served  to  attend  at  Chambers.  Such  note  is  usually  authenti- 
cated by  the  signature  of  the  Chief  Clerk.  The  copy  for  service  of  the 
summons  should  bear  thereon  a  copy  of  the  note  ;  and  where  an  affidavit 
of  service  is  made,  it  should  distinctly  appear  thereby  that  a  copy  of  the 
note  was  served.^  At  the  time  first  appointed  by  the  summons,  the 
hearing  will  be  adjourned,  as  to  parties  served  before  the  enlargement, 
to  the  new  time  appointed. 

Where,  after  a  summons  originating  a  proceeding  has  been  served  on 
any  party,  it  is  desired  to  amend  it,  an  order  for  that  purpose  must  be 
obtained  at  Chambers,  upon  an  ex  parte  application  by  summons.*  The 
order  is  drawn  up  at  Chambers  ;  and  is  entered  in  the  usual  way.  The 
alterations  must  be  made  in  the  original  summons,  and  authenticated 
by  the  seal  of  the  Chambers  ;  and  upon  the  order  and  amended  sum- 
mons being  produced  to  the  Record  and  Writ  Clerk,  he  will  amend  the 
duplicate,  and  mark  thereon,  and  in  his  cause  book,  the  dates  of  the 
amendment  and  order  to  amend,  as  in  the  case  of  bills. ^  If  the  sum- 
mons has  not  been  served  on  any  part}^,  an  order  to  amend  will  not,  in 
general,  be  necessary ;  but  the  alterations  must  first  be  made  in  the 
original  summons,  and  authenticated  by  the  seal  of  the  Chambers  ;  and 
upon  production  to  the  Record  and  Writ  Clerk  of  the  summons  so 
amended  and  authenticated,  with  a  note  thereon,  signed  by  the  Chief 
Clerk,  directing  the  duplicate  to  be  amended,®  it  will  be  amended  ac- 
cordingly.''    Every  copy  stamped  for  service,  but  not  served,  before 

7  See  form  in  Vol.  III.  *  For  forms  of  summons  and  order  thereon, 

1  Braithwaite's  Pr.  110.     No  further  fee      see  Vol.  III. 

is  payable.  ^  Braithwaite's  Pr.    317,   318  ;    ante,   p. 

2  See  ante,  p.  1333,  n.  (5),  as  to  obtaining      422.  ,  .     ,,  t 

a  shorter  return.  ^  The  form  ordinarily  used  is.      Let  the 

3  For  forms  of  note  and  affidavit  of  ser-  duplicate  be  amended.  G.  H.,  Chief  Clerk." 
vice,  see  Vol.  III.  ">  Braithwaite'*  Pr.  317,  318 

1272 


GENERAL  COURSE  OF  PROCEEDING  AT  CHAMBERS.  *1336 

an  amendment  of  the  original,  whether  under  an  *  order  or  not,  *1335 
may,  after  such  amendment,  be  altered,  and  will  be  resealed 
without  further  fee.-' 

Where  a  proceeding  originates  in  Chambers,  the  parties  served  must, 
before  thej-  are  heard  in  Chambers,  enter  appearances  in  the  Record 
and  Writ  Clerks'  office,  and  give  notice  thereof. ^  The  appearance  is 
entered  in  like  manner  as  an  appearance  to  a  bill.^ 

Where  the  summons  originates  a  proceeding,  ser^nce  is  effected  by 
serving  the  defendant  or  respondent  personally  with  a  stamped  copy, 
or  by  leading  such  copy  with  his  servant  or  some  member  of  his  family, 
at  his  dwelling-house  or  usual  place  of  abode  ;  unless  the  Court  directs 
some  other  mode  of  service.^  The  original  summons,  under  the  seal  of 
the  Judge's  Chambers,  must,  at  the  time  of  such  service,  be  produced 
and  shown  to  the  person  to  whom  the  cop}-  is  delivered.^ 

In  all  other  cases,  service  of  the  summons,  unless  it  be  a  Chief  Clerk's 
summons,  is  effected  by  delivering  a  true  copy  thereof  personally  to, 
and  leaving  the  same  with,  the  solicitor  of  the  party  to  be  served,  where 
he  acts  by  a  solicitor,  or  to  such  party,  where  he  acts  in  person ;  or  by 
delivering  such  copy  to,  and  leaving  the  same  with,  the  clerk  or  servant 
of  such  solicitor  at  his  place  of  business,  or  with  the  servant  or  some 
member  of  the  family  of  such  party  at  his  dwelling-house  or  usual  place 
of  abode,  where  he  acts  in  person,  or  with  some  person  authorized  to 
receive  the  same  at  any  address  for  service  which  may  have  been  given 
by  such  solicitor  or  party.^  At  the  time  such  service  is  effected,  the 
original  summons,  under  the  seal  of  the  Chambers,  must  be  produced  to 
the  person  served. '^  The  plaintiff  is,  without  special  leave  of  the  Court,  at 
liberty  to  serve  any  summons  personally,  or  at  the  dwelling-house  or  office 
of  any  defendant,  who,  having  been  duly  served  with  a  copy  of  the  bill, 
has  not  caused  an  appearance  to  be  entered  within  the  time  limited  for 
that  purpose  ;  ^  but  such  ser\ice  must  be  made  within  the  jurisdiction.^ 

Service  of  every  summons,  not  requiring  personal  service  upon  the 
person  to  be  affected  thereby,  must  be  made  before  two  o'clock  in  the 
afternoon  on  Satuixlay,  and  before  seven  o'clock  in  the  evening 
*  on  other  days  ;  and  if  not  made  before  such  times,  it  will  be  *1336 
deemed  as  made  on  the  following  Monday,  or  the  next  day,  as 
the  ease  may  be.^ 

1  Braithwaite's  Pr.  317.  bill,  is  in  practice  applied  to  the  service  of  an 

2  Ord.  XXXV.  9.  onf,'-inatiiig  suiiimoiis. 

3  See  ante,  p.  536.     The  like  fees  are  als'o  ^  See  form  of  afiidavit  of  service,  Regiil. 
pa_val)le  and  ailnwed.     Regul.  to  Ord.  Sdied.  8  Aiip.,  18.57,  Sclied.  No.  1;  and  Vol.  III. 

2,  4;  and  Vol.  III.     It  is  presumed  that,  in  a  6  yee  Ord.   III.  2,  4-7,  mite,  pp.  4.54,  455. 

proper  case,  a  conditional  appearance  will  be  But  service  out  of  the  jurisdiction,  in  any  of 

allowed  to  be  entered,  on  the  like  terms  as  a  the  above  cases,  will  be  invalid,  unless  author- 

conditional  appearance  is  allowed  to  a  bill ;  ized  by  a  special  order.    See  Green  «.  Pledger, 

as  to  which,  see  finte,  p.  5-37.     For  forms  of  3  Hare,  165. 

pvcEcipe    for   an    ordinary   appearance,    and  "^  .See  form  of  affidavit  of  service,  Regul. 

notice  of  appearance,  see  Vol.  HI.  8  Ant,'.,  lS-57,  Sclicd.  No.  2:  and  Vol.  III. 

<  See   Ord.    X.    1,    (intc,    p.   442  ;  which,  »  Ord.  III.  8. 

though  in  terms  confined  to  the  service  of  a  »  Green  v.  Pledger,  3  Hare,  165. 

1  Ord.  XXXVII.  2;  ante,  p.  456. 
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In  a  proper  case,  an  order  will  be  made  in  Chambers,  on  an  ex  parte 
application  by  summons,  authorizing  substituted  service  of  the  sum- 
mons, or  service  thereof  out  of  the  jurisdiction. "•^ 

The  Chief  Clerk's  summons,  for  the  attendance  of  a  part}'  or  witness, 
for  examination,  must  be  served  personally  on  such  party  or  witness, 
in  the  same  manner  as  a  subpoena  ad  testijicandum.^ 

Upon  the  return  of  the  summons,  the  parties  attend  at  the  Chambers 
at  the  time  named ;  and  the  matter  is  then  either  dispose*.!  of  or  ad- 
journed ;  but  where  the  matter  is  not  disposed  of  upon  the  return  of  the 
summons,  the  parties  must  attend  from  time  to  time,  without  further 
summons,  at  such  time  or  times  as  may  be  appointed  for  the  considera- 
tion or  further  consideration  of  the  matter.* 

Where  the  matter  is  not  adjourned  to  any  specified  time,  the  party 
having  the  conduct  of  the  proceeding,  or  any  party  interested  in  press- 
ing it  on,  may  afterwaz'ds  obtain  at  Chambers  an  appointment  for  the 
further  consideration  of  the  matter :  notice  whereof  must  be  given  to 
the  other  parties  entitled  to  attend.^  Where,  however,  a  witness  had 
attended  in  Chambers  on  the  return  of  a  Chief  Clerk's  summons,  and 
his  examination  was  then  adjourned  to  a  stated  day,  but  his  attendance 
at  that  day  was  afterwards  countermanded,  without  a  new  time  being 
named,  it  was  held  that  the  witness  was  not  bound  to  attend  again 
until  a  fresh  summons  was  taken  out  and  served  on  him :  a  mere  notice 
of  the  appointment  being  insufficient.® 

If  a  party  abandons  a  summons  which  he  has  taken  out,  he  may  be 
ordered  to  pa}^  to  the  other  parties  their  costs  occasioned  thereby.'' 

Where  any  of  the  parties  summoned  to  attend  the  Judge  in  Chambers 
fail  so  to  attend,  whether  ui)on  the  return  of  the  summons  or  at  any 
time  appointed  for  the  consideration  or  further  consideration  of  the  mat- 
ter, the  Judge  may  proceed  ex  parte^  if,  considering  the  nature 
*1337  of  the  case,  he  thinks  it  expedient  so  to  do.^  *  If  the  failure  to 
attend  happens  on  the  return  of  the  summons,  the  parties  attend- 
ing may  be  required  to  produce  affidavits  of  ser\dce  of  the  summons, 
or  of  having  been  served  therewith.^ 

Where  the  Judge  has  proceeded  ex  parte,  such  proceeding  will  not  in 
any  manner  be  reconsidered  in  the  Judge's  Chambers,  unless  the  Judge, 
upon  a  special  application  made  to  him  for  that  purpose  b}'  a  party  who 

2  As  to  substituted  service  generally,  see  s  As  to  the  costs  of  obtaining  and  serv- 
ante,  pp.  445-449 ;  and  as  to  service  abroad,  ing  notice  of  a  new  appointment,  see  Re  Cat- 
see  ante,  pp.  444-45-3.  For  forms  of  summons  lin,  18  Beav.  512.  For  form  of  notice,  see 
and  aflidavits  in  support,  see  Vol.  lU.  Vol.  HI. 

8  See  (inte,  p.  907.  6  Lawson  v.  Stoddart,  10  Jur.  N.  S.  33 ; 

4  Ord.   XXXV.   14.     Where   any   of   the  12  W.  R.  286,  V.  C.  K. 
parties  do  not  attend  at  the  return  of  "the  sum-  '  Lister  v.  Bell,  5  Jur.  N.  S.  115,  116,  V. 

mons,  care  should  be  taken  that  the  matter  is  C.  S. 
adjourned  from  time  to  time  to  specitied  days,  8  Ord.  XXXV.  10. 

until  the  proceeding  is  concluded;  otherwise,  1  For  forms  of  affidavit  of   service,    see 

if  a  break  occurs,  it  will  often  be  necessary  Regul.  8  Aug.,   1857,  Sched.  Nos.  1,  2;  and 

to  serve  the  absent  party  again,  and  file  an  Vol.  IH. 
affidavit  of  such  service,  before  the  matter 
can  be  renewed  at  Chambers. 
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I 
was  absent,  is  satisfied  that  he  was  not  guilty  of  wilful  delay  or  negli- 
gence ;  and  in  such  case,  the  costs  occasioned  by  his  non-attendance 
are  in  the  discretion  of  the  Judge  :  who  may  fix  the  same  at  the  time, 
and  direct  them  to  be  paid  b}'  the  part}'  or  his  solicitor  before  he  is  per- 
mitted to  have  such  proceeding  reconsidered,  or  may  make  such  other 
order  as  to  such  costs  as  to  such  Judge  may  seem  meet.^ 

Where  a  proceeding  in  Chambers  fails  by  reason  of  the  non-attendance 
of  any  part}',  and  the  Judge  does  not  think  it  expedient  to  proceed  ex 
'parte.,  he  may  order  such  an  amount  of  costs  (if  an}-)  as  he  shall  think 
reasonable,  to  be  paid  to  the  party  attending,  by  the  absent  part}',  or 
by  his  solicitor  personally.^ 

Parties  attending  any  proceeding  in  Chambers,  without  having  ob- 
tained the  previous  leave  of  the  Judge  to  attend  the  same,  will  not  be 
allowed  any  costs  of  such  attendance,  unless  by  special  order  of  the 
Court  or  Judge. ^ 

Whenever,  in  any  proceeding  before  a  Judge  in  Chambers,  the  same 
solicitor  is  employed  for  two  or  more  parties,  the  Judge  may,  at  his 
discretion,  require  that  any  of  such  parties  shall  be  represented  before 
him  by  a  distinct  solicitor,  and  may  adjourn  such  proceedings  until  such 
party  is  so  represented.^ 

Counsel  do  not  attend  before  the  Chief  Clerk  ;  and  therefore,  if  any 
party  desires  to  be  heard  by  his  counsel  in  Chambers,  an  appointment 
before  the  Judge  must  be  procured  for  that  purpose.  As  a  general 
rule,  if  counsel  appear  on  both  sides,  the  matter  will  be  adjourned  into 
Court. « 

An  adjournment  into  Court  from  Chambers  is  deemed  to  be  part  of 
the  proceedings  in  Chambers  ;  the  costs  of  such  adjournment  follow 
the  same  rule  as  the  costs  in  Chambers  ;  and  the  party  obtaining  the 
adjournment  into  Court  will  not  be  ordered  to  pay  the  costs  thereof, 
even  if  the  question  appears  to  be  unarguable  :  unless  there  was,  in  the 
opinion  of  the  Court,  misconduct  in  requiring  the  opinion  of  the  Judge 
on  the  question.'' 

*  The  costs  of  counsel  attending  the  Judge  in  Chambers  will  *1338 
not  in  any  case  be  allowed,  unless  the  Judge  certifies  it  to  be  a 
proper  case  for  counsel  to  attend.^     Where,  however,  the  matter  has 
been  adjourned  from  Chambers  into  Court,  it  appears  that  the  Judges 
will  always  certify  for  counsel,  unless  they  state  to  the  contrary.^ 

Where  an  a[)plication  is  adjourned  into  Court  from  Chaml)ers,  the  Chief 

2  Orfl.  XXXV.  11.  the   matter  will   be  adjourned    into    Court. 

8  Ord.  XL.  .31.  Seton,  5.5. 

<  Ord.  Xl>.  28.  7  Rt  Mitchell,  9  Jur.  N.  S.  1272;  12  W. 

6  Ord.  XXXV.  2L  R.  .19,  V.  C.  K. 

6  Rtimbold   V.   Forteath,    3  K.  &  .T.  44;  ^  (.'rd.   XL.  29.     Where  either  party  in- 

Seton,  ."JS.     In  the  Ciiainhers  of  the  Master  tends  to  he  represented  b}' counsel  at  Cham- 

of  the  Rolls,  counsel  on  both  sides  may  lie  bers,  it  i*;  usual  for  him  to  give  the  adverse 

heard.     In   V.  (!.  Stuart's  (Jhambers,   eoun-  party  notice  thereof. 

Bel  will  not  be  heard  at  all;  and  therefore,  ^Greville  r.  Greville  (No.  2),  27  Beav. 

where  the  attendance  of  counsel  is  desired,  500;  5  .hir.  N.  S.  1237;  Graham  v.  Graham, 

John.  024. 
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Clerk  sends  a  note  of  such  adjournment  to  the  Registrar  in  attendance 
in  Court ;  and,  under  directions  given  by  him,  it  will  be  put  into  the 
Court  paper  for  hearing  on  one  of  the  da^'s  appointed  for  such  applica- 
tions.' Previously  to  the  application  coming  on  to  be  heard,  the  Chief 
Clerk,  if  I'equired  by  the  Judge,  furnishes  him  with  a  statement  of  the 
matter  adjourned  into  Court ;  and  sometimes  both  sides  agree  upon  a 
statement  of  the  facts,  and  of  the  points  to  be  argued  in  Court,  and  fur- 
nish a  copy  thereof  to  the  Judge,  through  the  Chief  Clerk. 

Where,  upon  the  hearing  of  an}'  matter  adjourned  into  Court  from 
Chambers,  any  directions  are  given  in  Court  to  be  acted  upon  at  Cham- 
bers, it  is  not,  in  general,  necessarj'  to  draw  up  a  formal  order  ;  *  but  a 
note  signed  by  the  Registrar,  stating  the  directions  given  by  the  Court, 
must  be  procured  from  him,  and  left  at  the  Chambers.^ 

The  course  of  proceeding  in  Chambers  is  ordinarily  the  same  as  the 
course  of  proceeding  in  Court  upon  motions  ;  ®  no  states  of  facts, 
charges,  or  discharges  are  brought  in ;  but  when  directed,  copies, 
abstracts,  or  extracts,  of  or  from  accounts,  deeds,  or  other  documents, 
and  pedigrees  and  concise  statements,  must  be  supplied  for  the  use  of 
the  Judge  and  his  Chief  Clerks,  and,  where  so  directed,  copies  must  be 
handed  over  to  the  other  parties  :  no  copies,  however,  are  to  be  made 
of  deeds  or  documents  where  the  originals  can  be  brought  in,  unless  the 
Judge  otherwise  directs.''  All  accounts,  copies,  and  papers,  left  at 
Chambers,  are  to  be  written  upon  foolscap  paper  bookwise  :  unless  the 
nature  of  the  document  renders  it  impracticable  to  do  so.^ 

The  evidence  made  use  of  at  Chambers  is  ordinaril}'  adduced  by  affi- 
davit. All  affidavits  which  have  been  previously  made  and  read  in 
Court,  upon  any  proceeding  in  a  cause  or  matter,  ma}'  be 
*1339  *  used  in  Chambers  ;  ^  and  all  evidence  taken  at  the  hearing 
of  any  cause  may  be  used  in  any- subsequent  proceeding  in  the 
same  cause. ^  If  affidavits  in  the  cause  are  subsequently  made  use  of 
at  Chambers,  the  witnesses  may  be  cross-examined  thereon.'  Under 
the  former  practice,  the  pleadings  could  only  be  used  as  admissions  by 
the  part}'  on  whose  behalf  they  were  filed,  and  could  not  be  used  as 
evidence  for  or  against  any  other  party  ;  *  but  it  seems  that,  under  the 
present  practice,  the  answer  of  one  defendant  may  be  read  against  his 
co-defendant.^ 

3  If  the  adjournment  into  Court  has  been  ^  gee  post,  Chap.  XXXV.,  Interlocutory 
directed  in  the  absence  of  any  party  entitled       Applications. 

to  be  heard  in  Court,  it  is  usual  in  practice  to  ^  Ord.  XXXV.  26. 

give  him  notice  thereof.     As  a  general  rule,  ^  Regul.  8  Aug.,  1857,  r.  17. 

V.   C.   Stuart  will   not,  in  contested   cases,  1  Ord.  XXXV.  28. 

hear  in  person   applications   arising  out  of  2  Qrd.  5  Feb.,  1861,  r.  15. 

proceedings   under    decrees    and    orders    in  3  Spittle  v.  Hughes,  11  Jur.  N.  S.  151,  V. 

prosecution    at   Chambers,    until    the   Chief  C.  K. ;  S.  C.  noin.  Hughes  v.  Spittal,  13  W. 

Clerk's  certificate  has  been  made.     See  Seton,  II.  251;  and  see  Jenner  v.  Morris,  10  W.  R. 

55.  640,  V.  C.  K. 

4  See  Morgan  v.  Hatchell,  19  Beav.  86.  ■*  Hoare  v.  Johnstone,  2  Keen,  553 ;  Kemp 
6  Eegul.  8  Aug.,  1857,   r.  3.      The  note  v.  Wade,  ib.  686,  688;  Meyer  v.  Montriou,  9 

should    be   written   on   a  detached   sheet  of      Beav.  521;  ante,  \).  H\  et  seq. 
papei;  for  filing  at  Chambers.  ^  Ashmall  v.  Wood,  3  Jur.  N.  S.  232,  V. 

C  o. 
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Investments  in  the  Purchase,  or  on  Mortgage,  of  an  Estate. 

Before  a  fund  under  the  control  of  the  Court  will  be  ordered  to 
be  laid  out  in  the  purchase,  or  advanced  upon  the  security,  of  an 
estate,  the  Court  must  be  satisfied  that  the  estate  is  a  fit  and  proper 
purchase  or  security,  and  that  a  good  title  can  be  made  to  it.®  Under 
the  present  practice,  a  conditional  contract  for  the  purchase  or  advance 
is  usually  entered  into ;  '  and  the  contract,  and  evidence  of  tlie  fitness 
of  the  purchase  or  security,  are  produced  at  the  time  of  malting  the 
application.  If  the  Court  or  Judge  is  satisfied  therewith,  the  invest- 
ment is  approved  at  once,^  and  an  order  made  for  an  inquiry  wheth- 
er a  good  title  can  be  made  to  the  estate ;  ^  and  directing  that,  in 
case  a  good  title  can  be  made,  a  proper  convej^ance  be  settled  by  the 
Judge ;  and  that  upon  the  due  examination  thereof  being  certified  by 
the  Chief  Clerk, ^°  the  purchase  or  mortgage  money  be  paid  over 
to  the  persons  *  named  in  the  Chief  Clerk's  certificate  as  en-  *1340 
titled  thereto.  If  the  Court  or  Judge  is  not  satisfied  with  the 
evidence  in  support  of  the  application,  an  inquiry  as  to  the  propriety 
of  the  proposed  investment  will  be  directed :  in  which  case,  conse- 
quential directions,  in  the  event  of  such  investment  being  approved, 
will  be  given  by  the  order.  ^ 

The  order  is  usually  made  upon  a  petition,  stating  the  particulars  of 
the  proposed  purchase  or  security ;  it  has,  however,  been  sometimes 
made  on  summons  at  Chambers.^  The  petition  or  summons  must  be 
supported  by  the  affidavits  of  surveyors  or  other  qualified  persons,  stat- 
ing the  size,  value,  rental,  and  outgoings  of  the  estate,  and  any  circum- 
stances rendering  the  proposed  purchase  or  security  desirable.^ 

The  investment  having  been  appi'oved,  the  abstract  of  title  is  ex- 

6  As  to  investments  by  the  Court,  and  by  Conv.  xv.,  xvi.  5-'?-74:    and  for  a  loan   of 

trustees  under  or  without  its  sanction,  see  2  money   on    mortgage,   ib.   74.      For  circum- 

L.  C.  Eq.  743-750,  972,  073;  Lewin,  232-2.51,  stances  under  wliicii  costs  of  proposed  mort- 

609-700,  748-750;  Seton.  04,  65,  400-402,  527,  gagee  were  allowed,  although  the  mortgage 

775-778;  2  Spence  Eq.  Jur.  925-027;  4  &  5  was  not  completed,  see  Craggs  v.  Gray,  1  VV. 

Will.  IV.  c.  29 ;  22  Ik  23  Vic.  c.  35;  §  32 ;  23  N.  4,  M.  K. 
&  24  Vic.  c.  .38,  §§  10-12,  and  Ord.  1   Feb.,  8  Seton,  492. 

1801;  23  &  24  Vic.  c.  145,  §  25;  Sugd.  Stat.  9  The  title  is  sometimes  approved  by  the 

323.  .324;  28  &  29  Vic.  c.  78,  §  40;  and  for  ordersanctioning  the  investment.     See  Seton, 

forms  of  onlers  in  such  cases,  see  Seton,  490,  401,  No.  2.     The  inquiry  will  not  be  directed 

491,525,776.     As  to  investments  under  the  subject  to  the  conditions"  of  sale;  tiie  Judge  at 

Lands  Clauses  and   other  special  Acts,  see  Chambers   will  consider  whether  any  defect 

post.  Chap.  XLV.,  Sl'itutory  Jurisdiction.     A  in  the  title  can  be  waived.     Mevrick  v.  Laws, 

fund  will  not  be  invested  in  the  purchase  of  34  Hcav.  ,58;  and  .«ee  Ex  parte  Chr'isV s  Hosl 

freehold   home   property,  however  eligible  it  pital,  2  II.  &  M.  IflO. 

may  be.     Moore  v.  Walter,  11  VV.  K.  713,  V.  w  Where  the  fund  is  not  in  Court,  a  cer- 

^-  ^-  tificate   of  execution   is   not  required.      See 

'  As  to  agreements  relating  to  land,  see  Seton,  492. 
Sugd.  V.  &  P.  xii.-xix.  820;  Add.  Cont.  0.5-  i  See  Seton,  402.     For  fomi  of  order,  see 

117;  1   I'rideanx  Conv.  4.3-52;  and   for  the  i6.  400. 
fitamp  duties  thereon,  ib.  52.     As  to  contracts  2  Seton,  402. 

by  agents,  see  Add.  Cont.  .580-0.34;   Sugd.  8  Seton,  402;  72e  Kinsev,  1  N.  R.  .303,  M. 

V.  &  P.  820;  and  for  forms  of  agreements  R.     For  forms  of  ])etition  a"nd  summons,  and 

for  the   sale   and    purchase   of    land,   see   2  adidavit  in  supiiort,  see  Vol.  lU. 
Davidson  Couv.  3-14,  29,  63;    1   Prideaux 
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amined  with  the  title-deeds,  by  the  solicitor  having  the  carriage  of  the 
proceeding,  or  by  some  other  qualified  person  employed  by  him  ;  ^  and 
au  affidavit  of  such  examination  and  that  the  abstract  is  true  and 
correct,  is  carried,  with  the  abstract,  into  the  Judge's  Chambers.^ 
Where  it  is  not  made  to  appear  by  the  affidavit  that  the  examination  is 
made  by  a  solicitor,  the  solicitor  concerned  should  join  in  the  affidavit, 
and  state  that  it  was  made  by  a  person  competent  so  to  do.^  The 
Chief  Clerk  prepares  a  memoi'andum  or  minute  that  the  opinion,  either 
of  the  conve3'ancing  counsel  in  rotation,  or  of  the  particular  counsel 
therein  named,  has  been  directed  by  the  Judge  to  be  procured  on  the 
title  ;  and  du-eeting  such  counsel  to  settle  the  draft  conve3'ance  or  mort- 
gage, in  case  he  is  of  opinion  that  a  good  title  is  shown.''  This  memo- 
randum is  signed  by  the  Chief  Clerk :  who  also  identifies,  by  his 
initials,  the  abstract  of  title.  If  the  reference  is  made  to  the  convey- 
ancing counsel  in  rotation,  the  Registrar's  Clerk  will  insert  his  name  in 
the  memorandum,  in  the  manner  previously  stated.^  If  the  conveyancing 
counsel  makes  any  requisitions  on  the  title,  the}'  are  dealt  with  in  like 
manner  as  on  a  purchase  out  of  Court ;  and  if  any  difficulty  arises  on  the 
title,  the  matter  may  be  brought  under  the  notice  of  the  Chief  Clerk,  or 
of  the  Judge  in  Chambers,  at  an  appointment  obtained  for  that  pur- 
pose.^ 
*1341  *  It  may  be  mentioned  here  that,  where  the  convej^ancing 
counsel  certified  that,  though  a  good  title  of  sixt}'  years  was  not 
shown,  yet  the  title  was  a  safe  holding  one,  the  proposed  purchase  was 
sanctioned  hy  the  Court ;  it  appearing,  in  other  respects,  to  be  desirable, 
and  for  the  benefit  of  the  person  entitled :  who  was  an  infant.-^ 

When  the  title  is  approved  by  the  conve3'ancing  counsel,  and  the 
draft  conveyance  or  mortgage  settled  by  him,  such  draft,  or  a  fair  copy 
thereof,  is  left  at  Chambers,^  and  an  appointment  obtained  and  served 
to  proceed  thereon.  At  this  appointment,  the  final  opinion  of  counsel 
on  the  title  should  be  produced ;  and  if  the  opinion  is  satisfactor}',  the 
draft  conve3'ance  or  mortgage  will  be  settled  and  marked  for  engross- 
ment.^    An  affidavit  must  be  made  that  the  engrossment  is  a  correct 

4  As  to  the  verification  of  the  abstract,  2  if  a  copy  is  left,  a  certificate,  signed  by- 
examination  of  the  deeds,  and  investigation  the  solicitor,  that  it  is  a  true  copy,  is  usually 
of  the  title,  see  Dart,  204-274,  275-2'J7,  761;  required.  For  form  of  certificate,  see  Vol. 
1  Davidson  Conv.  485-493,  507 ;  1  I'rideaux  III. 

Conv.  93-103;  Sugd.  V.  &  P.  405-432;  and  8  As  to  conveyances,   see  Sugd.  V.  &  P. 

as  to  the  penaltv  for  concealing  deeds,  see  557-565;   2  Davidson  Conv.  169-205 ;   1  Pri- 

22  &  23  Vic.  c.  35,  §  24;  23  &  24  Vic.  c.  38,  deaux    Conv.     122-145  ;     as    to    the   stamp 

§8.  duties  thereon,  28  &  29  Vic.  c.  96;    Sugd.  V. 

5  For  form  of  affidavit,  see  Eegul.  8  Aug.,  &  P.  565-572;  1  Prideaux,  145-151 ;  as  to 
1857,  Sched.  No.  18;  and  Vol.  III.  covenants  for  title,  Sugd.  V.  &  P.  572-615 ; 

6  For  form  of  affidavit  in  such  case,  see  Dart,  3.50-364 :  1  Davidson,  100-145, 188-203 ; 
Vol.  III.  1  Prideaux,  138-140 ;    and  for  forms  of  con- 

7  For  form  of  memorandum,  see  Vol.  III.  veyances,  2  Davidson,  465;  1  Prideaux,  xvii.- 

8  Ante,  p.  1.329.  xxi.   152-295;    as  to  mortgage  deeds,  see  2 
a  Ex  parte  Christ's  Hospital,  2  H.  &  M.      Davidson.  497-726;    1  Prideaux,  309-354;  as 

166,  168.  to  the  stamp  duties  thereon,  ib.  354-358;  28 

1  Re   Sheffield   and  Rotherham   Railway  &  29  Vic.  c.  96;    and  for  forms,   ib.   xxii.- 

Company,   1  Sm.   &  G.  Ap.  4;   Meyrick  «.  xxvi.   359-514;   2  Davidson,   998.     For  the 

Laws,  34  Beav.  58;  but  see  ^x/^aj-te  Christ's  ordinary  conveyancing  charges  in  common 

Hospital,  ubi  sup.  cases,  see  Morgan  &  Davey,  500  et  seq. 
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transcript  of  the  draft  settled  at  Chambers  ;  *  and  on  production  of  an 
ofBce  coj)}-  of  tlie  affidavit,  with  the  engrossment  and  draft,  the  Chief 
Clerk  will  sign  a  memorandum  of  allowance  in  the  margin  of  the  first 
skin  of  the  engi-ossment,^  and  will  wi'ite  his  initials  on  each  of  the  other 
skins.  The  draft  of  his  certificate  that  a  good  title  has  been  made,  and 
that  the  conveyance  has  been  settled,  will  then  be  issued,  and  an  ap- 
pointment given  to  settle  the  draft."  On  attending  such  appointment, 
the  solicitor  having  the  conduct  of  the  proceeding  should  produce  an 
affidavit  showing  that  the  searches  directed  to  be  made  by  the  convey- 
ancing counsel  for  judgments,  lites  pendentes^  crown  debts,  or  other  in- 
cumbrances have  been  made  accordingly,  and  that  none  have  been  found, 
or  as  the  case  ma}^  be.''  This  affidavit  should,  in  strictness,  bringdown 
the  searches  to  the  date  of  the  Chief  Clerk's  certificate  approving  the 
title,  and  should  be  sworn  on  that  day.  The  certificate,  when  settled, 
is  completed  in  the  usual  wa}'. 

The  engrossment  of  the  conversance  or  mortgage  having  been 
*  allowed  as  above  explained,  is  then  executed  b}-  the  necessar}'  *  1.342 
parties  ;  and  if  the  order  directs  the  Chief  Clerk  to  certify  such 
execution,  an  affidavit  of  the  execution  is  thereupon  filed, ^  and  an  office 
co])j  procured  and  left  at  Chambers  with  the  deed,  and  with  an  office 
copy  of  the  certificate  approving  the  title.  From  these  documents,  the 
Chief  Clerk  will  prepare  and  issue  his  certificate  of  execution,  and 
certif}'  to  whom  the  purchase  or  mortgage  money  is  to  be  paid.^  On 
production  of  an  office  cop}'  of  such  certificate,  and  of  the  order  direct- 
ing the  payment  to  be  made,  the  Accountaut-General  will  pay  the 
money  to  the  person  named  in  the  certificate.  If,  however,  a  sale  of 
stock  is  necessar}'  to  raise  the  mone}',  a  direction  for  such  sale  is  be- 
spoken of  the  Order  of  Course  Clerk,  in  the  Registrar's  office  ;  and  such 
sale  is  effected  in  the  manner  hereafter  explained.^ 


Management  of  Properly. 

The  institution  of  a  suit  against  trustees,  for  the  administration  of 

the  trust  estate  under  the  direction  of  the  Court,  does  not  preclude  the 

<  For  form  of  affidavit,  see  Regul.  8  Aug.,  2  Jn  pome  of  the  Chambers  it  is  the  prae- 

1S57,  Sciied.  No.  1!);  and  Vol.  III.  tice  not  to  issue  an}'  certificate  till  the  deed 

6  For  form  of  memorandum,  see  Vol.  III.  has  heen  executed.     In  such  case,  onecertili- 
8  For  form  of  certificate,  sec  Vol.  III.  cate  is  made  to  embrace  all  the  objects  of  the 

7  As  to   searches   for   incumbrances,    see  two  certihcates  mentioned  in  the  text.     For 
Dart,  .302-324,  708  ;    1  Prideaux  Conv.   103-  forms  of  certificates,  see  Vol.  III. 

121;    Sugd.  V.  &  P.  .510-.-)48.  847;    2.5  &  20  »  P<M,V\\&^.yAA.,  Payment  out  of  Cmrt. 

Vic.  cc.  53,  67;  28  &  2!(  Vic.  c.  78  ;  and  as  to  As  to  the  enrolment  of  the  conveyance,  un- 

relief  from  incumbrances,  Sugd.  V.  &  P.  4.')8,  der  the  Mortmain  Act,  see  Kx  jt'ir'te  Christ's 

650;    and  see  ante,  pp.  308-401,  ]041,  1042.  Hospital,   12  W.  K.   609,    V.  C.  W.      Where 

The   conve_vancing   counsel    should    always  enrolment  is  required,  the  certificate  of  exe- 

Bpecify,    in   his   opinion   on   the   title,   what  cution  slunild  iu)t  be  issued  till  the  convcy- 

fiearches  are  to  be  made,  and  against  whom.  ance  has  been  left  at  the  Enrolment  Office, 

For  form  of  affidavit  of  searches,   see  Vol.  and  the  receipt  of  the  Clerk  of  Enrulnieut  is 

III.  produced. 
1  For  form  of  aflidavit,  sec  Vol.  III. 
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exercise  of  the  discretion  given  to  tlie  trustees,  by  the  instrument 
creating  the  trust,  as  to  the  appointment  of  new  trustees,  or  the  man- 
agement of  the  trust  estate ;  but  the  trustees  are  required,  after  the 
institution  of  the  suit,  to  act  under  the  control  of  the  Court.* 

After  a  decree  has  been  made,  the  powers  of  the  trustees  are  thence- 
forth so  far  paralyzed,  that  the  authority  of  the  Court  must  sanction 
every  subsequent  proceeding ;  thus,  the  trustees  cannot  commence  or 
defend  any  action  or  suit,^  or  interfere  in  any  other  legal  proceeding, 
without  first  consulting  the  Court  as  to  the  propriety  of  so  doing ;  a 
trustee  for  sale  cannot  sell ;  and  an  executor  cannot  pay  debts,  or  deal 
with  the  assets  for  the  purpose  of  investment."  Applications  for 
*1343  the  sanction  of  the  *  Court  in  such  cases  are  usually  made  by 
summons,  supported  by  aflidavit  or  other  evidence  of  the  facts. ^ 

Where  the  object  is  to  commence  or  defend  any  action,  suit,  or  other 
legal  proceeding,  the  opinion  of  counsel,  in  actual  practice,  is  usually 
required  that  there  is  a  good  ground  of  suit  or  defence.^ 

Where  the  outstanding  estate  of  a  testator  or  intestate  is  directed  to 
be  got  in  with  the  approbation  of  the  Judge, ^  applications  may  be 
made  by  summons  for  leave  to  sell  or  convert  the  same,  or  to  take  pro- 
ceediilgs  or  accept  a  composition  in  respect  thereof.* 

Among  other  subjects  of  application  at  Chambers,  relating  to  the 
management  of  property  under  the  direction  or  control  of  the  Court, 
may  be  mentioned :  drainage ;  ^  investments  in  the  purchase,  or  on 
mortgage,  of  land  ; "  repairs  ; '  renewing  leases,  and  admission  to  copy- 
holds ;  ^  and  cutting  and  selling  timber.® 

Where  the  sanction  of  the  Court  or  Judge  is  necessary  to  the  letting 
of  property  on  lease, -"^  the  terms  thereof  are  reduced  into  writing,  in  the 
form  of  an  agreement  conditional  on  the  approval  thereof  by  the  Court 
or  Judge. ^^     A  summons  for  an  order  to  carry  such  an  agreement  into 

*  Cafe  V.  Bent,  3  Hare,   245;    Costabadie  ^  As  to  the  duties  of  trustees  and  execu- 

V.  Costabadie,  G  Hare,  410;    Webb  v.  Earl  of  tors,  iu  respect  of  outstanding  property,  see 

Shaftesbury,  7  Ves.  480;    Attorney-General  2  L.  C.  Eq.  733-739  ;  2  Spence  Eq.  Jur.  923- 

V.  Clack,   1   Beay.  467 ;    Graham  v.  Graliam,  924  ;  and  see  23  &  24  Vic.  c.  145,  §  30. 

16   Beav.  550;    Peattield  v.  Benn,   17  Beay.  *  For  yarious  forms  of  orders  relating  to 

522;  Lewin,  389;  Hill  on  Trustees,  5G7;  Had-  outstanding  estate   or  securities,   see  Seton, 

dan,  32.     By  the  28  &  29  Vic.  c.  99,  §  1,  the  189-191.      For  form  of  summons,  see  Vol. 

County  Courts  haye  all  the  power  and  author-  III. 

ity  of  the  High    Court  of  Ciiancery,   in  all  6  Seton,  527. 

.suits  for  the  execution  of  trusts  in  which  the  6  Ante,  p.  1339  et  seq. 

trust  estate  or  fund  does  not  exceed  iu  amount  '  Seton,  506,  510,  513. 

or  yalue  500^.;  but  see  §§  3,  9,  as  to  transfer-  8  Jb.  513-521. 

ring  any  suit  or  matter  to  the  Court  of  Chan-  9  lb.  505-513;  and  post. 

eery;    and  §§  18,  19.  as  to  appeals;    see  also  lo  As  to  powers  of  leasing,  see  Sugd.  Pow. 

post.  Chap.  XLV.,  Statutory  Junsdktion.  711-835;  22  &  23  Vic.  c.  35,  §§  l-9;"23  &  24 

5  See  ante,  p.  309.  As  to  the  conduct  of  Vic.  c.  38,  §  6;  Sugd.  Stat.  310-313;  Shelford 
the  pri!ceedings,  see  Harrisou  v.  Richards,  R.  P.  Acts,  683-686,  695;  and  post,  Chap. 
L.  R.  1  Ch.  Ap.  473;  12  Jur.  N.  S.  871,  XLY. ,  Statutonj  Junsdictioii{Settkd  Eslatts). 
L.  JJ.  As  to  contracts  between  landlord  and  tenant; 

6  Lewin,  389,  and  cases  there  cited;  Hill,  the  rights  and  liabilities  of  the  parties;  and 
567.  That  a  trustee  or  executor  is  nut,  after  judicial  procedure,  see  Woodfall,  ix.-xii.  1, 
decree,  absolyed  from  thfe  duties  imposed  bj-  320,  632,  936;  see  also  Add.  Cont.  314-375; 
his  office,  see  Lewin,  389;  Garner  i'.  Moore,  Dixon,  xiii.-xy. ;  L.  C.  Cony.  240-273;  1 
3  Drew.  277.  Piatt,    xi.-xxyii.;     2   id.   82-154;    Smith'3 

1  For  form  of  summons,  see  Vol.  III.  Comp.  660-676;  Williams  R.  P.  352-381. 

2  See  ante,  p.  310.  i^  As  to  agreeuients  relating  to  laud,  see 
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effect  is  thereupon  taken  out  and  served ;  and  the  application  is  sup- 
ported b}-  the  production  of  the  agreement,  and  by  the  affidavit  of  a 
land  agent,  or  other  competent  person,  stating  the  grounds  on  which,  in 
his  judgment,  the  agreement  should  be  adopted.^"''  The  power  to  demise 
on  the  terms  of  the  agi-eement  must  also  be  shown,  by  the  production 
of  the  probate  of  the  testator's  will,  the  settlement,  or  other  evidence 
thereof.  If  the  agreement  is  approved,  an  order  is  made  directing  it 
to  be  carried  into  effect,  and  that  the  lease  to  be  granted  pursuant 
thereto  be  settled  by  the  Judge,  either  absolutely  or  in  case  the  parties 
differ.  Where  it  is  necessary  for  the  Judge  to  settle  the  lease,  a 
certified  copy  of  the  order,  if  di-awn  up,  is  left  at  Chambers,  *  and  *1344 
a  summons  to  settle  the  lease  is  taken  out  and  served  ;  ^  the  draft 
is  brought  in  and  settled,  either  by  the  Judge  or  his  Chief  Clerk,  with 
the  assistance,  if  necessary,  of  one  of  the  conveyancing  counsel ;  ^  the 
draft  is  then  engrossed :  an  affidavit  verifying  the  engi-ossment  of  the 
lease,  and  of  the  counterpart,  if  any,  is  brought  in ;  ^  the  Chief  Clerk 
signs  a  memorandum  of  allowance  in  the  margin  of  each  engrossment :  * 
and  thereupon  ordinarily  issues  his  certificate  of  the  result  of  the  pro- 
ceeding :  which  is  completed  in  the  usual  manner.'^  Where,  however, 
as  often  happens,  the  draft  lease  is  settled  at  Chambers  before  the  order 
approving  the  contract  is  drawn  up,  the  order  may  combine  the  ap- 
proval of  the  engrossments,  and  therebj^  save  the  expense  of  a  certifi- 
cate.® 

Raising  Money  hy  Sale  or  Mortgage. 

Where  an  order  dii'ccts  monej-  to  be  raised  by  a  sale  or  mortgage  of 
an  estate, '^  upon  the  return  of  the  summons  to  proceed^  on  the  order,  or 
at  an  adjournment  thereof,  the  proximate  sum  required  is  ascertained, 
and  the  mode  of  raising  it  determined  upon. 

Where  the  amount  is  to  be  raised  by  sale,  the  sale  is  conducted  and 
the  purchase-money  paid  into  Court,  and  subsequently  dealt  with,  in  the 
manner  heretofore  stated.^ 

Where  the  amount  is  to  be  raised  by  mortgage,  and  a  person  willing 
to  advance  the  money  has  been  found  by  the  parties,  an  abstract  of  the 
title  to  the  estate  proposed  to  be  mortgaged  is  furnished  to  his  solicitor  : 

anU,  p.  13.3!),  note  (7);   as  to  agreements  for  2  Ante,  pp.  1327-1330. 

leases,  see  5  Davidson  Conv.   1-18;    and  for  8  For  forms  of  affidavit,  see  Vol.  III. 

forms  of  affreemcnts  ff)r  leases,  and  of  leases,  4  Ym  form  of  memorandum,  see  Vol.  III. 

see  !6.19-82,  and  90-472;  Woodfall,  !)60-997;  6  The  certificate  is  sometimes   dis|.ciiscd 

and  for  the  stamp  duties  thereon,  iVa  95.5-9fJ5;  with;    the  allowance  in  the  niar^iu   of  the 

5  Davidson  Conv.   18,  86-95.     k%  to  agricul-  lease  being  deemed  sufficient  evidence  of  the 

tural  customs,  see  Dixon,  1-37,  489.     As  to  lease  having  been  settled  bv  the  Judge.     For 

leases  of  tiie  property  of  infants,    sec  pout,  forms  of  certificate,  see  Vol'.  III. 

Chap.    XLV.,     St'ilnt<irij    Jurisdiction;    and  «  For  form  of  minute  of  order  in  such 

under  the  Settled  Estates  Acts.     Ibid.  case,  see  Vol.  III. 

l'^  For   form   of  summons    and    affidavit,  T  For  forms  of  orders,  see  Seton,  244,  245. 

Bee  Vol.  III.  8  Onl.  XX.W.  1.5,  IC. 

1  Ord.   XXXV.     15,    IG,    ante,   p.    1103.  »  Ant,-,  p.  12G4  el  seq. 

Fo   form  of  summons,  see  Vol.  III. 
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by  whom,  or  Avhose  counsel,  the  title  is  investigated,  and  the  draft  of 
the  mortgage  prepared.^"  A  cop}'  of  the  draft  is  then  left  at  Chambers, 
and  is  settled  there,  in  the  same  manner  as  other  deeds. ■'^  At  this 
point,  the  precise  sum  required  is  usually  ascertained :  for  which  pur- 
pose, subsecjuent  interest  will  be  computed ;  and  the  costs,  including 
the  costs  of  the  mortgage,  will  be  taxed  by  anticipation,  and  certified 
by  the  Taxing  Master. ^^  The  total  amount  to  be  raised  having 
*  134:5  been  *  ascertained,  the  draft  is  engrossed,  and  verified  by  affida- 
vit, as  in  other  cases.  An  order  will  then  be  made,  on  summons, 
Mpproving  the  mortgage  ;  giving  leave  to  the  mortgagee  to  pay  the 
money  into  Court ;  and  directing  that,  upon  such  payment,  the  mort- 
gage be  executed  by  the  proper  parties  :  who  will  be  named  in  the 
order. ^  Upon  production  at  Chambers  of  an  office  copj''  of  the  Ac- 
countant-General's certificate  of  the  payment  having  been  made,  and  au 
affidavit  of  the  due  execution  of  the  mortgage,  a  certificate  will  be 
made  of  the  manner  in  which,  or  the  persons  to  whom,  the  amount 
raised  by  the  mortgage  is  to  be  applied  or  paid  ;  and  on  production  of 
an  office  copy  of  such  certificate,  the  Accountant-General  will  pay  the 
money  accordingly.^ 

Where  the  estates  of  any  deceased  person  have  been  ordered  to  be 
sold  or  mortgaged^  for  the  payment  of  his  debts,  the  Court  ma}'  direct, 
and,  if  necessary,  compel,  an}'  infant  heir  or  devisee  to  conve}'  such 
estate,  in  such  manner  as  the  Court  shall  direct ;  and  such  conveyance 
is  to  be  as  effectual  as  if  the  infant  was  of  full  age  ;  *  and  where  an 
estate  ^  devised  in  settlement  has  been  ordered  to  be  sold  or  mortgaged  ® 
for  the  payment  of  the  debts  of  the  testator,  the  Court  may  direct  any 
tenant  for  life  or  other  person  having  a  limited  interest,  to  conve}'  the 
whole  interest  in  the  estate  so  to  be  sold  or  mortgaged,  in  such  way  as 
the  Court  thinks  proper ;  and  such  conve3'ance  is  to  be  as  effectual  as  if 
the  person  executing  it  was  seised  of  the  whole  estate.'' 

If  As  to  insertins^  a  power  of  sale,  see  toiy  devise  over  to  a  non-existing  or  unas- 

Russell  «.  Plaice,  18  Beav.  21;    and  as  to  the  certained  ))erson.     Shelford,  486. 

mortgagee's  counsel,  see  Nicholson  ?;.  Jeves,  6  2  &  3  Vic.  c.  60,   §1;    Shelford.  485; 

1  Eq.  Kep.  34,  L.  JJ.,  ante,  p.  1329,  n.  (i);  1  Seton,  688. 

Sm.  &  G.  Ap.  13.  7  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  §  12; 

11  deepest,  p.  1478.  see  Brook  v.  Smith,   2  R.  &M.  73;    Schole- 

1'  Seton.  246.     The  costs  of  the  mortgagee  lield  "v.  Heafield,  8  Sim.  470;    Penny  w.  Pre- 

should  be  included  in  the  costs  of  the  plain-  tor,  9  Sim.  135;    Radcliffe  v.  Eccles,  1  Keen, 

(iff,  or  other  party  having  the  conduct  of  the  130.     For  the  mode  of  enforcing  the  execu- 

ca  ise.     Ibid.       '  tion  of  deeds,  see  ante,  pp.  1042  et  seq.,  956. 

1  For  form  of  order,  see  Seton,  245,  No.  The  execution  of  the  conveyance  may  still  be 
1: ;  and  for  forms  of  summons,  see  Vol.  III.  enforced  under  the  above  Acts:    Sugd.  Stat. 

2  See /'o«<,  Chap.  XLL,  Payment  out  of  411-412,  417,  n.,  419;  Headlam,  2,  n. ;  but 
Court.  the  usual   practice  now  is  for  the  decree  or 

3  2  &  3  Vic.  c.  GO,  §  1 ;  Shelford  R.  P.  order  directing  the  sale  or  mortgage  to  de- 
Acts,  485 ;  Seton,  088.  clare  that  the  infant,  heir,  devisee,  or  tenant 

■*  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  §  11 ;  for  life,  is  a  trustee  within  the  meaning  of  the 

Shelford,  483.  Trustee  Act,    1850,   see  post.    Chap.    XLV., 

5  Including  copyholds,  since  3  &  4  Will.  Statutory    Jurisdiction  ( Trustee   Acts),   and 

IV.  c.  104;    Branch  v.  Browne,  2  De  G.  &  S.  then  to  obtain  a  vesting  order;    Seton,  688. 

299;    12  .Jur.  768;    and  extended  bj' 11  &  12  F"or  cases  under  the  above  Acts,   see  ibid.; 

Vic.  c.  87,  to  estates  which  are  by  descent,  or  Shelford,  R.  P.  Acts,   483-486 ;    Sugd.  Stat, 

otlierwise  than  by  devise,  vested  in  the  heir  418,  419;  and  for  forms  of  orders,  see  Seton, 

or  co-ht!i^  of  the  debtor,  subject  to  an  execu-  825-827. 
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The  suiplus  of  the  mone}^  raised  by  the  sale  or  mortgage,  which  re- 
mains after  answering  the  purposes  for  which  it  was  raised,  and  defray- 
ing all  reasonable  costs  and  expenses,  is  to  be  considered  in  all  i-espects 
of  the  same  nature,  and  descend  or  devolve  in  the  same  manner,  as  the 
estate  or  the  lands  so  sold  or  mortgaged,  and  to  belong  to  the 
same  persons,  be  subject  to  the  same  limitations  and  *  provisions,  *1346 
and  be  applicable  to  the  same  pmposes,  as  such  estate  or  lands 
would  have  belonged  and  been  subject  and  applicable  to,  in  case  no 
such  sale  or  mortgage  had  been  made.^ 


Apportionment  of  Deficient  Fund. 

Where,  from  a  deficiency  in  the  assets  or  any  other  cause,  a  fund  has 
to  be  apportioned  amongst  a  class,-  the  fund,  if  small,  is  usually 
directed  to  be  apportioned  in  amounts  to  be  verified  by  affidavit.^  In 
other  cases  the  apportionment  is  directed  to  be  made  at  Chambers  :  in 
which  case,  upon  the  return  of  the  summons  to  proceed'*  on  the  order 
directing  the  apportionment,  a  concise  statement  is  directed  to  be  brought 
in,  showing  the  fund  to  be  apportioned,  the  charges  upon  it,  and  the 
persons  amongst  whom,  and  in  what  amounts,  it  is  divisible. °  If  any 
costs  are  payable  out  of  the  fund,  they  will  be  taxed  by  anticipation. 
A  certificate  of  the  apportionment,  showing  in  a  schedule  the  amount 
paj'able  to  each  person,  and  the  debt  or  sum  in  respect  of  which  it  is  an 
apportionment,  is  then  made  and  filed,®  and  upon  production  of  an 
office  cop3'  thereof  to  the  Accountant-General,  he  will  pay  the  appor- 
tioned amounts  accordingl}-.'' 


Appointment  and  Removal  of  Guardians  of  Infants. 

The  power  of  appointing  guardians,^  and  making  orders  for  main- 
tenance, constitutes  a  part  of  the  general  and  important  jurisdiction 

1  2  &  3  Vic.  c.  60,  §  2;    and  see  Jermy  v.  T  See_pos<,  Chap.  XLI.,    Payment   out   of 

Preston,  1-3  Sim   350.  360;   Coolic  v.  Uealey,  Court. 

22  Heav.  1!J(J;  Siiclfoid  H.  P.  Acts,  485.  8  As  to  the  various  kinds  of  guardiansliip 

-  As  to  the  distinction  between  real  and  of  infants,  see  Macpiicrson  on  Infants,  2-1  U, 

personal,  and  legal  and  equitable  assets,  see  liii.-lxii.;   Cliauiliers  on  Infants,  54-80,  8(il  ; 

Haddon,  60-79;  2  L.  C.  Ef|.  88-104;  Kam  on  2  L.  C.  Kq.  503-570.     As  to  the  appointment 

Assets,  181-203;  Smith's  Comp.  500;  Trower,  of  guardians  by  the  Court  of  Chancery,  and 

268'-275;    AVilliams's  Ileal  Assets,  1-14;   and  its  control  over  guardians,   see  Macpherson, 

for  the  princi|iles  on  wliich  assets  are  applied  95  151.  Ix.-lxii. ;  (Jhambers,  81-105,  158-21)0, 

and  distributed  in  Equity,   see  Haddan,  90-  802-804;   2   L.  C.  Eq.  570-588;    Seton,  702. 

139  ;  Kam,  xix.-xxvii. ;  Smith's  Comp.  502-  As  to  the  custody  of  infants,  under  2  &  3  Vic. 

514;     Trower.     295-306;     Williams's     Real  c.  54,  and  gtuirdiansliip  of  infant  felons,  un- 

Assets,  95-118.  dcr  3  &  4  Vic.  c.  90,   see  ;w6i',  Chap.  XLV., 

3  See  forms  of  orders  in  Seton,  141,  142,  SUitutory  Jurhilicti.on.    See  as  to  interfcreice 

243.     For  form  of  aflidavit,  see  Vol.  III.  on  appeal  witii  discretion  of  .Judge  in  nialdng 

*  Ord.  XXV.  1.5,  10.  api.ointment,  Re  Kayc,  L.  R.  1  Ch.  Ap.  387, 

6  For  form  of  stat(Mnent,  see  Vol.  III.  I^.  ,].).     As  to  the  res'pect  shown  to  guardian 

6  For  form  of  schedule,  see  Regul.  8  .\ug.,  appoinl(^d  1)V  a  foreign  (^)urt,  see  Nugent  v. 

18.57,  Sched.  No.  12;    and  Vol.  III.;   and  for  Vct/.eni,  L.R.  2  Eq.  704;  12  Jur.  N.  S.  781, 

form  of  certitica'.a,  see  Vol.  ill.  V.  C.  \V. 
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which  the  Court  of  Chancery  exercises  for  the  protection  of  the  property 

of  infants,  and  the  safe  custody  of  their  persons,  during  their 

*1347  minorities  ;^  and  this  jurisdiction  has  long  been  exercised  *in  a 

sunnnary  way :  formerly  on  petition,    and  now   by  summons,^ 

without  requiring  a  bill  to  be  flled.^ 

Where  a  suit  is  instituted  for  the  direction  of  the  Court  in  relation  to 
the  estate  or  person  of  an  infant  and  for  his  benefit,  or  for  the  adminis- 
tration of  property  in  which  he  is  interested,  the  infant,  whether  plain- 
tiff or  defendant,  becomes  a  ward  of  Court  the  instant  that  the  suit  is 
commenced.  In  this  character,  he  is  considered  to  be  under  the  par- 
ticular care  of  the  Court;  and  he  is  equally  entitled  to  its  protection, 
whether  he  is  under  the  immediate  tutelage  of  a  father,  of  a  statutory 
or  common-law  guardian,  or  of  a  guardian  appointed  by  the  Court :  but 
the  Court  does  not  assume  to  itself  the  actual  guardianship  of  infants.* 
Where  a  fund,  in  which  a  female  infant  was  interested,  had  been  paid 
into  Court  under  the  Trustee  Relief  Act,^  and  an  order  made  for  main- 
tenance thereout,  it  was  held  that  she  thereby  became  a  ward  of 
Court.®  But  payment  into  Court  under  the  Legacy  Duty  Act,'^  of  a 
legacy  to  Avhich  an  infant  is  entitled,^  or  under  the  Lands  Clauses 
Act,^  of  the  purchase-money  of  land  belonging  to  an  infant  taken 
for  public  purposes,^"  does  not  constitute  the  infant  a  ward  of 
Court. 

In  order  that  the  benefit  arising  from  the  protection  of  the  Court  may 
be  extended  to  all  cases  in  which  interference  is  desirable,  it  is  permitted 
to  any  person  to  commence  proceedings  on  behalf  of  infants  ;  subject, 
however,  to  the  risk  of  hicurring  the  censure  of  the  Court,  and  of  being 

9  For  the  origin  and  history  of  this  juris-  562;  Butler  v.  Freeman.  Anib.  302;  Hughes 
diction,  see  CorLitt.  89,  a,  Hargrave's  note  v.  Science,  uhi  sup.;  Wright  v.  Naylor,  5 
(70)  §  16;  2  Fonb.  Eq.  226,  n. ;  F.  N.  B.  Mad.  77;  Wellesley  v.  Wellesley,  and  S.  C. 
232;'  Story' Eq.  Jur.  §  1327  et  seq. ;  Macpher-  nom.  Wellesley  v.  Duke  of  Beaufort,  ubi  sup. ; 
son' on  Infants,  95,  1  Spence  Eq.  Jur.  611  et  Gynn  v.  Gilbard,  1  Dr.  &  S.  356;  7  Jur.  N. 
seq  ;  Wellesley  v.  Duke  of  Beaufort,  2  Russ.  S.  91;  Stuart  v.  Moore,  4  Macq.  H.  L.  1 ;  7 
120;  S.  C.  7iom.  Wellesley  v.  Wellesley,  2  Jur.  N.  S.  1129;  9  H.  L.  U.  440;  S.  C  nom. 
Bligh  N.  S.  124;  Ex  parte  Birchel,  3  Atk.  Marquis  of  Bute  v.  Stuart,  2  Giff.  582;  7 
813;  Re  Bond,  11  Jur.  114,  V.  C.  K.  B. ;  Jur.  N.  S.  355.  It  seems,  also,  that  if  no  suit 
Jones  V.  Powell,  9  Beav.  345;  Re  Neale,  15  is  pending,  an  infant  may  be  made  a  ward  of 
Beav.  250;  Carr  p.  Living,  28  Beav.  044;  2  Court,  on  a  petition  presented  for  that  pur- 
Kent  226,  227;  Townseudi).  Kendall,  4  Min.  pose.  i?e  M'Cullochs,  Dru.  276;  see  also  ^e 
4]^2.  '  Bishop,  Macpherson  Ap.  5 ;  Stuart  v.  Moore, 

1  15  &  16  Vic.  c.  80,  §  26,  ante,  p.  1323.  ubl  supra ;  and  ib.  4  Macq.  36  u. 

2  It  is  stated,  that  the  earliest  case  upon  5  lo  &  11  Vic.  c.  96. 

record   of  the  exercise  of  this  power  of  ap-  ^  Jie  Hodges,  3  K.  &  J.  213;  3  Jur.  N.  S. 

pointing  a  guardian  upon  petition,  without  860;    and   see   Re   Hoare,   4   Giff.  254;    Re 

suit,  "occurred  in  the  year  1696,  in  the  case  Tweedale,  John.  109;  a.ml post,  ('hap.  XLV., 

of  Hampden;"   Co.  Litt.   89  a,  Hargrave's  Statulonj  Jurisdiction  (Trustee  Relief  Acts). 
note  (170),  §  16.     It  appears,  however,  upon  '^  36  Geo.  HI.  c.  52,  §  32,  see  jwst.  Chap, 

reference  to  the  Registrar's  books,  that  cases  XLV.,  Statutory  Jurisdiction  (Legacy  Duty 

of  a  similar  kind  occurred  at  an  earlier  period.  Acts).  „    „   ^      „ 

Jix  relatione,  Mr.  Monro.  8  Re  Hilary,  13  W.  R.  959,  V.  C  K.;  2 

3  Macpherson,  103;  Hughes  v.  Science,  ib.  Dr.  &  Sm.  461. 

Ap.  1;  Ambh  302,  ed.  Blunt,  n.;  2  Eq.  Ca.  »  8  &  9  Vic.  c.  18;  see  post.  Chap.  XLV., 

Abr.  756,  pi.  14.  Statutory  Jurisdiction  (I^ands  Clauses  Act). 

4' Macpherson,  103;    and   see    Story   Eq.  1°  i?e  Wilts  Railway  Company,  £■» />ar<6 

Jur.  §  1352;  Fvrei;.  Countess  of  Shaftesbury,  Brewer,  13  W.  R.  959,  V.  C  K. 
2  P.'Wms.  118;  Goodall  v.  Harris,  ib.  500, 
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compelled  to  pay  the  costs  of  the  suit,  in  the  event  of  its  subsequently 
appearing  that  the  proceedings  were  impropei'ly  instituted. ^^ 

*  So  far  as  the  jurisdiction  of  the  Court  relates  to  the  appoint-  *1348 
ment  of  guardians  and  the  protection  of  the  persons  of  infants, 
it  does  not  seem  absolutely  necessary  to  allege,  as  a  foundation  for  the 
interference  of  the  Court,  that  the  infant  is  possessed  of  property ;  ^ 
but  there  can  scarcely  occur  a  ease  where  the  Court  can  be  called  upon 
to  interfere,  unless  the  infant  is  possessed  of  some  property.  Accord- 
ing to  Lord  Eldon,  in  WeUesley  v.  The  Duke  of  Beaufort,'^  the  Court  is 
not  in  the  habit  of  exercising  jurisdiction  over  the  persons  of  infants, 
except  in  cases  where  the  existence  of  property  has  brought  them  within 
the  power  of  the  Court ;  but  it  is  not  from  an}-  want  of  jurisdiction  that 
it  does  not  act,  but  from  a  want  of  means  to  exercise  its  jurisdiction : 
because  the  Court  cannot  take  upon  itself  the  maintenance  of  all  the 
children  in  the  kingdom.  It  can  exercise  this  jurisdiction  usefully  and 
practicall}',  only  where  it  has  the  means  of  doing  so  :  that  is  to  say,  by 
its  haA-ing  the  means  of  applying  property'  for  the  use  and  maintenance 
of  the  infants.  Where,  however,  the  infant  was  the  child  of  an  English 
father,  who  had  been  naturalized  in  America,  the  Court  appointed  guar- 
dians for  her  :  although  her  property  was  real  estate  situate  in  America, 
and  she  had  been  clandestinely  removed  thence  by  her  paternal  rela- 
tives, in  breach  of  an  injunction  from  an  American  Court  restraining 
her  removal,  and  guardians  had  been  appointed  in  America.^ 

Where  a  suit  had  been  instituted  by  bill  relating  to  property  in  which 
infants  are  interested,  and  guardians  or  maintenance  are  required,  it  is 
usual  for  the  decree  to  give  leave  to  the  infant  to  make  such  application 
in  Chambers  for  the  appointment  of  a  guardian,  and  for  an  allowance 
for  maintenance,  as  he  may  be  advised :  *  in  which  case,  the  decree  is 
prosecuted  in  the  usual  manner. 

An  application  in  a  suit,  whether  commenced  by  bill  or  administration 
summons,  may  also  be  made  at  Chambers,  at  any  time,  for  the  appoint- 
ment of  a  guardian,  an  allowance  for  maintenance,  or  matters  connected 
therewith.^  If  the  infant  is  a  party  to  the  suit,  the  application  is  made 
by  an  ordinary  summons.  If  he  is  not  a  party,  the  first  application  is 
made  by  a  summons  in  the  form  used  for  proceedings  originating 
at  Chambers  :  which  is  intituled  *  in  the  matter  of  the  infant  by  *1349 
his  next  friend,  and  in  the  suit ;  ^  but  subsequent  applications  in 

11  StartCB  V.  Bartholomew,   (5  Beav.   143;  30;  5  Jiir.  671;  Stuart  ?;.  Moore,  4  Macq.  H. 

Sale  «.  Sale,  1  Beav.  58() ;   I'ox  y.  Suwerkrop,  L.  l;7Jur.   N.  S.  1129;  9  H.  L.  C.  440;  S. 

ib.  583;  iiaven  v.   Kerl,  2  I'hil.  G02 ;  ante,  C.  no??.  Marquis  of  Bute  r.  Stuart, /6.  355;  2 

pp.  74,  75,  79.  Giff.  582;  but  see  Nuffent  v.  Vetzera,   L.  li. 

1  Re  Spenre,  2  Phil.  247,  252;  Re  Fvnn,  2  Eq.  704;  12  .Jur.  N.  S.  781,  V.  C.  W. 

2  De  G.  &  S.  457,  481 ;  and  see  Hope  v.  llope,  ••  Seton,  702;  and  form,  ib.  699,  No.  1. 

4  De  G.,  M.  &  G.  328,  343.  6  15  &  ](j  Vie.  c.  80,  §  26,  nnte,  p.  1061. 

2  2  Kuss.  20,  21.  As  to  maintenance,  see  pod,  p.  1356  ct  mfj. 

8  Re  Dawson,   Dawson  v.  .Jay,  2  Sm.  &  1  Ante,  p.  1331  et  seq.     The  written  an- 

G.  199;  S.  C.  nom.  Dawson  v.  Jay,  Re  Daw-  thoritv  of  the  next  friend  must  be  filed  with 

son,  1  .Jur.  N.  S.  37;  3  De  G.,  M.  &  G.  764;  the  duplicate  summons.     15  &  16  Vic.  c.  8'), 

and  see  .Johnstone  v.  Beattie,  10  CI.  &  F.  42;  §  11,  ante,  p.  1332,  n.  (12).     For  form  of  au- 

8.  C.  num.  li^sttie  v.  Johnstone,  1  Phil.  17,  thority,  see  Vol.  III. 
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the  same  matter  and  suit  are  made  b}^  an  ordinary'  summons.^  The 
summons,  in  either  ease,  is  prepared,  issued,  and  served,  where  service 
is  necessary',  in  the  manner  before  explained.* 

Where  no  suit  is  pending,  the  apphcation  should  be  made  by  sum- 
mons, under  the  summary  jurisdiction  of  the  Court.*  The  summons 
must  be  in  the  form  used  for  proceedings  originating  at  Chambers;* 
and  it  is  prepared,  issued,  and  served,  where  service  is  necessary,  in  the 
manner  befoi'e  described.®  The  summons  is  intituled  in  the  matter  of 
the  infant  by  his  next  friend :  whose  written  authority  to  commence 
proceedings  must  be  filed  with  the  duplicate  summons.'' 

Where  the  only  object  is  the  appointment  of  a  guardian  of  the  per- 
son, the  appointment  may  be  made  under  the  summary  jurisdiction  of 
the  Court,  however  large  the  property  may  be  ;  and  there  is  no  neces- 
sity for  filing  a  bill.*  The  fact  of  the  father  of  an  infant  being  alive,  is 
not  in  itself  a  sufficient  reason  to  prevent  the  Court  interfering :  for,  if 
a  sufficiently  strong  case  is  made,  a  person  will  be  appointed,  without 
suit,  to  act  as  guardian  during  the  lifetime  of  the  father.  In  Ex  parte 
Mountfort,  Lord  Eldon  said,  "I  have  no  doubt  that,  in  certain  cases, 
the  Court  will,  upon  petition,  without  a  bill,  appoint,  not  a  guardian, 
which  cannot  be  during  the  father's  life,  but  a  person  to  act  as  guardian  : 

though  in  modern  times  the  Court  has  professed  to  be  very  cau- 
*13o0  tious  upon  that.'"*     *  Nor  will  the  Court  decline  to  appoint  a 

guardian  because  the  infant,  being  fourteen  years  old,  and  enti- 
tled to  real  estate,  has  by  deed  appointed  a  guardian  for  himself.^  ! 

2  Ante,  p.  1331  et  seq.  C.  nom.  Welleslev  v.  Wellesley,  2  Bliffh  N. 

3  Ibid.  For  form  of  summons,  see  Vol.  S.  124;  Re.  England,  1  R.  &^  M.  41)9;  Re 
m.  Fvnn,    2   De   G.    &   S.   457;    12   Jur.    713; 

4  Ante,  p.  1323.  It  may  be  observed  that,  Thomas  v.  Roberts,  3  De  G.  &  S.  758;  Anon., 
in  such  cases,  ordinary  jurisdiction  by  bill  is  2  Sim.  N.  S.  54.  Whenever  a  father  is 
not  excluded  except  by  express  enactment:  guilty  of  gross  ill-treatment  or  cruelty  to- 
Hvde  V.  Edwards,  12  Beav.  160;  though  the  wards  his  infant  children,  or  is  in  constant 
party  refusing  to  avail  himself  of  the  sum-  habits  of  drunkenness  and  blasphemy,  or  low 
marv  jurisdiction  may  have  to  pay  the  costs  :  and  gross  debauchery ;  or  he  professes  athe- 
Thoiuas  «.  Walker,  18  IJeav.  521.  istical  or  irreligious  principles;    or  his  do- 

5  15  &  10  Vic.  c.  80,  §  26,  ante,  p.  1323.  mestic  associations  are  such  as  tend  to  the 
Subsequent  applications,  in  the  same  matter,  corruption  and  contamination  of  his  children; 
are  made  by  ordinary  summons.  Ante,  p.  or  he  otherwise  acts  in  a  manner  injurious  to 
l^'il  et  seq.  Guardians  are  also  appointed  at  the  morals  or  interests  of  his  children;  in 
Ciiambers  for  special  purposes :  such  as,  pre-  every  such  case  the  Court  of  Chancery  will 
senting,  or  consenting  to  the  presentation,  to  interfere  and  deprive  him  of  the  custody  of 
a  living,  or  to  protect  the  infant's  interest  on  his  children,  and  appoint  a  suitable  person  to 
a  bill  in  Parliament.  For  forms  of  orders  in  act  as  guardian,  and  to  take  care  of  them, 
such  cases,  see  Seton,  692,  693,  706;  and  for  and  to  superintend  their  education.  Powel 
forms  of  summons,  see  Vol.  III.  v.  Cleaver,  2  Bro.  C.  C.  (Perkins's  ed.)  500, 

6  Ante,  p.  1331  et  seq.  501,  and  notes  and  cases  cited ;  1  Macpher- 
T  15  &  16  Vic.  c.  86,  §  11,  ante,  p.  1332,       son.  Infants,  142,  147.     The  English  cases  on 

n.  (5).    For  forms  of  summons  and  authority,  this  subject  are  numerous.    See  some  of  thera 

see  Vol.  III.  "  cited  2'Storv  Eq.  Jur.  §  1341,  in  note;  De 

8  Re  Duke  of  Newcastle,  15  Ves.  447,  n.  Manneville  i.  De  Manneville,  10  Sumner's 

(b);  and  see  JUx  parte  Mountfort,  ib.  445,  447.  Ves.  52,  and  notes  ;  see  also  Ex  parte  Woll- 

y  15  Ves.  447.     For  form  of  order  in  such  stonecraft,  4  John.  Ch.  80;  Ex  parte  Wald- 

a  case,  see  Seton,  700,  No.  3.     The  following  ron,  13  John.  419;  People  v.  Mercien,  8  Paige, 

cases  mav  be  referred  to,  for  the  principles  47 ;  U.  States  v.  Green,  3  Mason,  482 ;   In  re 

on  which"  the  Court  appoints  a  person  to  act  Mitchell,  R.  ai.  Cliarlt.  489,  494,  495;  2  Kent, 

as  guardian  during  the  lifetime  of  the  father.  220,  221,  and  notes ;  Ahrenfeldt  v.  Ahrenfeldt, 

Wilcox  V.  Drake';   2   Dick.   631;    Lyons   v.  1  Hoff.  Ch.  497 ;  Cockrell  «.  Cockrell,  30  Ala. 

Blenkin,  Jac.  245,  254,  and  cases  there  cited;  673;  Cowls  v.  Cowls,  3  Gilman,  435. 
Wellesley  v.  Duke  of  Beaufort,  2  Russ.  1;  S.  i  Coham  v.  Coham,  13  Sim.  639. 
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The  Court  of  Chancery  has  jurisdiction  over  the  custod}'  of  children 
of  British  subjects,  although  born  and  domiciled  out  of  England ;  and 
will,  upon  their  coming  within  the  jurisdiction,  appoint  guardians  for 
them  ;  ^  and  the  Court  will  appoint  a  guardian  for  an  infant  who  is  out 
of  the  jurisdiction,  if  his  property'  is  situate  here,  or  under  the  control 
of  the  Court ;  but  it  is  usual  to  require  that  the  parent,  or  one  of  the 
guardians,  should  be  within  the  jurisdiction.^ 

By  the  12  Car.  II.  c.  24,  it  is  pi'ovided  that  the  father  of  any  child 
under  the  age  of  twentj'-one  years,  and  not  married  at  the  time  of  his 
death,  may,  whether  such  father  is  within  the  age  of  twentj'-one  j^ears, 
or  of  full  age,  by  deed*  or  wilP  dispose  of  the  custody  and  tuition  of 
such  child  in  such  manner  as  he  shall  think  fit,  for  and  during  such  time 
as  he  or  they  shall  respective!}'  remain  under  the  age  of  twentj'-one 
years,  or  anj'  lesser  time,  to  anj'  person  or  persons  in  possession 
or  remainder.®  And  such  disposition  *  of  the  custod}' of  such  *13ol 
child  will  be  good  and  effectual  against  all  persons  claiming  the 
custody  or  tuition  of  such  child  as  guardian  in  socage  or  otherwise  ;  and 
such  person  or  persons  to  whom  the  custody  of  such  child  is  so  disposed 
or  devised,  may  maintain  an  action  of  ravishment  of  ward  or  trespass 
against  any  person  or  persons  who  may  wrongfully  take  away  or  detain 
such  child,  and  may  recover  damages  for  the  same  in  the  said  action  for 
the  use  and  benefit  of  such  child.  And  such  person  or  persons  to  whom 
the  custody  of  such  child  is  so  disposed  or  devised,  may  take  into  his 
or  their  custody,  to  the  use  of  such  child,  the  profits  of  all  lands,  tene- 
ments, and  hereditaments  of  such  child,  and  also  the  custody,  tuition, 

2  Johnstone   v.  Beattie,  Dawson  v.  Jay,  the  will  or  afterwards,  to  continue  during  the 

and  Stuart  v.  Moore,  ante,  p.  13-t8,  note  (3);  minority  of  the  child  or  a  less  time."     Genl. 

Hope  I'.  Hope,  4  De  G.,  M.  &  G.  328;  and  Sts.  c.    109,  §  5.      The  will   in  such    case 

see  Dawson  v.  Jay.  Jie  Dawson,  3  De  G.,  M.  must  be  executed  with   the   formalities   re- 

&  G.  764,  as  to  a  guardian  taking  an  infant  quired  by  the  general  law  respecting  the  exe- 

ward  out  of  the  jurisdiction.  cution  of  wills.     Wardwell  v.  Wardwell,   9 

8  Logan  ?'.  Fairlec,  Jac.  193;  Lockwood  ».  Allen,  518.     The   guardian  derives   his  au- 

Fenton,    17   Jur.    127,    V.    C.    S. ;    and   see  thoritv   directlv   from   the  will.      Norris  v. 

Stephens   v.    James,    1   M.    &    K.    G27;    De  Harris,  15  Cal."  226. 
Weever  v.  Rochport,  6  Beav.  391.  This  power  of  the  father  to  constitute  a 

*  In  some  of  the  United  States  it  is  ex-  guardian  by  will,  has  been  pretty  extensively 
pressly  provided  by  statute  that  the  father  adopted  in  the  United  States.  It  is  a  per- 
may  by  deed,  executed  in  liis  lifetime,  dis-  son.il  trust,  and  not  assignable.  2  Kent,  224, 
pose  of  the  custody  and  tuition  of  his  children  22.");  Eyre  v.  Shaftesbury,  2  P.  Wms.  121; 
during  their  minoritv.  2  Kent,  225,  note;  Balch  v.  Smith.  12  N.  H.  441;  Norris  v. 
Thomas  v.  Williams, "O  Florida,  289.  Harris,  15  Cal.  226;  see  Peyton  v.  Smith,  2 

In  some  of  the  .States,  the  word  deed  is  Dev.  &  Bat.  Eq.   325;   M'Allister  v.  01m- 

omitted   from   the   statute    empowering  the  stead,  1  Humph.  210. 

fatlier  to  appoint  guardians  for  his  children;  [As   to  what  language  will  constitute  a 

as  in  Ohio  and  Massachusetts.     See  Byrne  r.  person  testamentarv  guardian,  see  Macknet 

Love,  14  Texas,  81.  v.  Macknet,  9  C.  E."  Green,  278.] 

*  The  guardian  himself  may  be  one  of  the  In  New  York,  Ity  a  law  of  1862,  c.  172,  § 
atti  stinj;  witnesses.  Morgan  v.  Hatchell,  19  6,  the  consent  of  "the  mother,  if  living,  is 
Be.iv.  86  ;  1  Jur.  N.  S.  125.  necessary  to  the  appointment  of  a  testament- 

<>  The  guardianship  of  children   appears  ary  guardian  by  the  father, 
never  to  have  been  made  the  subject  of  tes-  If  the  will  is  not  executed  with  the  re- 

tamentary  disposition    until   the   statute    12  quisite    formalities   to   render  it   valid   and 

Charles  II.,  per  Lord  Alvanley  in  Ex  parte  binding  as  a  will,  still  the  Court  in  appoint- 

The  Earl  of  llchester,  7  Vcs.  370.  ing  a  guardian  will  have  great  regard  to  the 

In  Massachusetts,  "a  father  may  by  his  express  wishes  of  the  father,     ^\■ardwell  t). 

Ja,st  will  in  writing  appoint  guardians  for  hi.s  M'ardwell,    9   Allen,    518,    522;    Watson  v. 

children,  whether  born  at  the  time  of  making  Warnock,  31  Geo.  716. 
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and  managomcnt  of  the  goods,  chattels,  and  personal  estate  of  such 
child  till  his  age  of  twenty-one  3-ears  or  an}'  lesser  time,  according  to 
such  disposition  as  aforesaid,  and  ma}'  bring  such  action  or  actions  in 
relation  thereunto  as  by  law  a  guardian  in  common  socage  might  do.^ 
It  has,  however,  since  been  enacted,  "  that  no  will  made  by  any  person 
under  the  age  of  twenty-one  years  shall  be  valid  :  "  ^  so  that  a  father, 
while  under  that  age,  cannot  now  by  will  dispose  of  the  custody  of  his 
children.^  There  does  not,  however,  seem  any  reason  why  the  power 
to  dispose  of  the  custody  b}^  deed  should  not  still  continue,  in  a  like 
case.* 

The  12  Car.  II.  c.  24,  only  enables  the  father  to  dispose  of  the  cus- 
tody of  his  unmarried  children ;  but  it  seems  that,  if  a  male  child  be 
unmarried  at  the  time  of  the  death  of  his  father,  the  testamentary  guar- 
dianship does  not  determine  until  he  attains  the  age  of  twent3"-oue 
years,  notwithstanding  his  marriage  :  ^  though  in  such  a  case,  the  guar- 
dianship of  a  female  would  necessarily  determine  by  marriage.® 
*1352  The  Act  confers  authority  upon  no  person  *  except  a  father,^  and 
with  respect  to  a  father,  it  has  reference  onl}'  to  legitimate  chil- 
dren.^ 

A  testamentary  guardian  is  subject  to  the  control  of  the  Court,' 


1  Sects.  8,  9,  10.  Formerly  a  Roman 
Catholic  could  not  be  a  guardian,  but  the  dis- 
qualification was  removed  by  tlie  10  Geo.  IV. 
c.  7. 

2  7  Will.  TV.  &  1  Vic.  c.  26,  §  7. 

3  This  must  of  course  be  true  in  all  States 
where  a  minor  has  not  power  to  make  a  valid 
will.  But  in  several  of  the  United  States, 
the  father,  though  a  minor,  may  appoint  a 
testamentary  guardian,  who  should  have  the 
powers  of  a  guardian  in  common  socage.  2 
Kent,  225  note. 

*  But  see  the  remarks  of  Lord  Eldon  in 
Ex  parte  The  Earl  of  Ilchester,  7  Ves.  307; 
Lord  Shaftsbury  v.  Hannam,  Finch,  323 ;  2 
Kent,  225. 

5  Earl  of  Shaftsbury's  Case,  cited  3  Atk. 
625. 

6  Mendes  v.  Mendes,  1  Ves.  S.  91.  Chan- 
cellor Kent  says  it  is  the  better  opinion,  that 
a  testamentary  guardian  continues  till  the 
age  of  twenty-one,  though  the  infant  be  a  fe- 
male, and  marry  in  the  mean  time,  if  the  will 
be  explicit  as  to  the  duration  of  the  trust;  for 
the  statute  gives  that  authority  to  the  father. 
The  later  cases  lead  to  the  conclusion  that 
the  marriage  of  the  female  infant  does  not 
absolutely  determine  the  guardianship,  and 
that  it  would  reqiure  a  special  order'in  Chan- 
cery to  do  it.  2  Kent,  225,  220;  In  re 
Whitaker,  4  John.  380.  He  adds,  "The 
cases  are  not  very  clear  and  consistent  on 
this  point.  It  would  be  quite  reasonable 
that  the  marriage  of  a  feinale  ward  should 
determine  the  guardianship,  both  as  to  her 
person  and  her  estate,  if  she  married  an 
adult.  It  ought  to  be  so  as  to  her  person,  but 
not  as  to  her  estate,  if  she  marries  a  minor." 
2  Kent,  220:  see  Jones  v.  Ward,  10  Yerger; 
Roach  V.  Garvan,  1  Ves.  S.  100.     In   Re 


Whitaker,  4  John.  Ch.  380;  Nicholson  v. 
Wilborn,  13  Geo.  407 ;  Porch  v.  Fries,  3  C. 
E.  Green,  204;  Burr  v.  Wilson,  18  Texas, 
367. 

By  statute  in  Massachusetts,  the  marriage 
of  a  female,  under  guardianship  as  a  minor, 
discharges  her  guardian  from  all  right  to  her 
custodv  and  education,  but  not  to  her  proper- 
ty.    G'enl.  Sts.  c.  109,  §  20. 

In  New  Jersey,  the  power  of  a  guardian 
appointed  by  the  Orphans'  Court  over  a  fe- 
male ward,  ceases  upon  her  marriage  under 
age.  From  the  marriage,  her  husband  stands 
in  the  place  of  her  guardian,  both  as  to  her 
person  and  her  property.  Porch  v.  Fries,  3 
C.  E.  Green,  204;  see  Jones  v.  Ward,  10 
Yerger,  100  ;  Macpherson  on  Infants,  90. 

1  Brigham  v.  Wheeler.  8  Met.  127.  A 
grandfather  cannot  appoint  a  guardian  for 
his  grandchildren.  Hoyt  v.  Hellen,  2  Edw. 
Ch.  202.  Nor  can  a  mother  for  her  children. 
Matter  of  Pierce,  12  How.  Pr.  532.  [Bell,  nx 
parte,  2  Tenn.  Ch.  327.] 

But  in  Illinois,  by  statute  of  1835,  power 
is  given  by  deed,  or  last  will,  to  the  mother 
as  well  as  to  the  father  to  appoint  a  guardian 
of  her  children,  if  she  be  sole,  and  the  father 
has  made  no  such  disposition. 

A  party  permitted  by  the  Act  of  the  Legis- 
lature of  Louisiana  to  adopt  a  minor,  cannot 
appoint  a  testamentary  tutor  to  such  adopted 
minor,  to  the  exclusion  of  the  natural  father. 
In  Tutorship  of  Upton,  10  La.  An.  175. 

2  Ward  r.  St.  Paul,  2  Bro.  C.  C.  583; 
Peckham  i'.  Peckham,  ib.  n.;  2  Cox,  40; 
Chatteris  v.  Young,  1  J.  &  W.  106 ;  Mac- 
pherson, 87 ;  Cliambers,  38. 

3  Duke  of  Beaufort  v.  Berty,  1  P.  Wms. 
703,  704. 
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both  with  respect  to  the  property  and  the  person  of  the  infant :  *  and 
the  Court  ma}*  remove  him  and  a^^point  another  guardian  in  his  stead, ^ 
or  may,  without  removing  him,  appoint  another  person  to  have  the 
care  of  the  infant.^  As  a  general  rule,  however,  the  Court  does  not 
remove  testamentar}-  guardians,  but  makes  orders  to  regulate  their 
conduct.'^ 

Where  a  testamentary  guardian  has  once  taken  the  trust  upon  him 
and  acted  as  guardian,  if  it  is  sought  to  remove  him  for  misconduct,  a 
bill  must  be  filed ;  but  not  where  he  has  declined  to  act :  for  that  is  as 
if  there  had  been  no  appointment  of  him  as  guardian.*  In  such  cases, 
a  guardian  should  be  appointed,  in  a  summar}'  way ;  and  the  mere 
cu-cumstance  of  a  dispute  concerning  the  person  to  be  appointed  guar- 
dian is  no  reason  wh}'  the  application  should  not  be  made  without 
suit :  ^  although  it  is  a  reason  whj'  no  order  should  be  made  without  an 
inquiry.^" 

*Upon  the  application  for  the  appointment  of  a  guardian,  evi-  *1353 
dence  must  be  adduced  to  show  :  the  ages  of  the  infants  ;  the 
natui-e  and  amount  of  their  fortunes  and  incomes  ;  and  what  relations 
the\-  have.^  AVhat  "relations"  are  to  be  included  in  the  inquirj-  is  a 
matter  of  discretion  in  each  case :  as  a  general  rule,  it  should  at  least 
be  shown  what  persons  there  are  of  or  within  the  same  degree  of  rela- 
tionship as  the  proposed  guardian ;  and  if  the  mother  is  proposed  as  a 
guardian,  the  evidence  should  extend  to  uncles  and  aunts  on  the  fa- 
ther's and  mother's  sides.-  The  summons  should  be  served  upon  such 
relations  :  unless  their  acquiescence  in  the  appointment  of  the  proposed 
guardian  is  otherwise  proved,  or  service  on  them  is  dispensed  with.' 

*  Talbot  V.  Earl  of  Shrewsbury,  4  M.  &  fourteen.    2  Kent,  220, 227 :  In  the  ^Matter  of 

C.  672;  Witty  v.  Marshall,  1  Y.  &  C.  C.  C.  NicoU.  1  John.  Ch.  25. 

C8,  71;  Gardner  v.  lilane,  1  Hare,  381,  and  6  Roach  v.  Garvau,  1  Ves.  S.  160;  Smith 

cases  cited  J4.  382,  n.  (a);  Jones  r.  Powell,  9  v.   Bate.  2   Dick.  631;    and   see   Ingham   v. 

lieav.  34.5.  Bickerdike,  G  Mad.  275. 

5  See  2  Story  Eq.  Jur.  §  1339,  note.     In  "  Roach  7-.   (Jarvan,  tcbi  sup. ;  Goodall  v. 

Massacliusetts,  when  a  guardian,  appointed  Harris,  2  P.  Wms.  5()l). 

either  by  a  testator,  fir  by  the  Probate  Court,  »  Per  Ld.  Redesdale,  in  O'Keefe  v.  Casey, 

becomes  insane,  or  otherwise  incapabh- of  dis-  1  Sch.  &  Lef.  106;  and  see  lie  M'Cullochs, 

charging  his  trust,   or   evidently  unsuitable  Dru.  276. 

tlierefor,  the  Court,  after  notice"  to  him  and  9  Lady  Teynham  v.  Lennard,  4  Rro.  P.  C. 

all  others  interested,  may  remove  him,  and  ed.  Toml".  302,  cited  in  Eyre  v.  Countess  of 

appoint  another  in  liis  stead.     Genl.  Sts.  c.  Shaftsbury,  2  P.  \V.  120;  Ex  parte  Earl  of 

101^;  §  24.  ....  Ilciiester,  "7  Ves.  348,   353;  i?e  M'Cullochs, 

The  general  jurisdiction  over  every  guar-  vbi  su/). 
dian,    however    apptiinted,    still    resi'des    in  i»  Beattie  v.  Johnstone,  1  Phil.  17,  30;  5 

Chancery;  and  a  guardian  appointed  by  the  Jur.  071;  S.  C.  notn.  Johnstone  r.  Beattie,  10 

surrogate,  or  by  will,  is  as  much  under  the  CI.  &  P.  42. 

Fuperintendence  of  the  Court  of  Ciiancerv,  i  Regul.  8  Aug.,  1857,  r.  19;  Bloxam,  43. 

and  of  the  power  of  removal  by  it,  as  if  lie  2  j/ji,j,     [^  New  Jersey,  the  mother,  and 

were  appointed   by  the  Court."    In  re   An-  after  tlie  molherthc  next  of  kin  of  the  in- 

drews,   1   John.  Cii.  99;    JCx  parte  Crumb,  fant,  are  entitled   to  be  appointed  guardians 

2  .John.    Cli.    439:    2    Kent,  226,    227,    and  of  a  minor  under  tlie  age  of  fourteen  years; 

note;    Wilcox  r.  Wilcox,  4   Kernan  (14  N.  and  such  claim  cannot  be  disregarded  "unless 

Y.),  575;  [.McPhillips  v.  McPhillips,  9  R.  I.  for    some    satisfactory   reason    apparent    to 

5361.  the   Court.      Albert  v.  I'errv,    1  McCarter, 

If  not  removed  by  the  Court,  the  Chancery  540. 
guardian  continues  until  (he  majority  of  the  »  Jbkl.     As  to  what  relations  are  preferred 

infant,  and  is  not  controlled  by  the  "election  in  the  selection  of  a  guardian,  see  Macjher- 

of  the  infant  when  he  arrives  at  the  age  of  son,  112. 
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Evidence  is  also  required  of  the  fitness  of  the  pi-oposed  guardian  ;  and 
his  willingness  to  act  should  be  proved  by  the  production  of  his  written 
consent.''  The  usual  evidence  of  fitness  has  sometimes  been  dispensed 
with :  thus,  where  a  reputed  father  had  appointed,  by  will,  a  guar- 
dian t©  an  illegitimate  child  (which,  as  we  have  seen,^  is  inoperative 
under  the  statute) ,  and  no  objection  was  made,  the  Court  acted  upon 
such  nomination  without  further  evidence,  and  thereb}^  carried  into 
eflfect  that  which  the  father  intended,  but  could  not  strictly,  b}'  law,  ac- 
complish.® So,  also,  the  Court  at  once  appointed  a  guardian  upon  the 
nomination  of  the  infant,  who  was  fourteen :  he  appearing  himself  in 
Court  for  the  purpose.'' 

If  the  mother  of  the  infant,  or  any  other  female,  is  appointed  guar- 
dian by  the  Court,  and  marries  after  her  appointment,  her  guardianship 
determines,  and  a  new  appointment  is  necessar}' ;  ^  but  it  seems  she 
will  usuall}'  be  reappointed.''  So,  also,  where  one  of  several  guardians 
appointed  by  the  Court  dies,  the  right  of  the  survivors  determines,  and 
it  •  becomes  necessary  to  appl}'  again  to  make  a  new  appoint- 
*1354  ment.^°  If,  however,  no  objection  appears,  it  is  *  usual  to 
.  reappoint  the  survivors.^  But  in  the  case  of  testamentary  guar- 
dians, even  though  there  are  no  words  of  suivivorship  in  the  deed  or 
will  appointing  them,  the  office  will,  upon  the  death  of  one,  survive  to 
the  others.^ 

Where  there  is  no  suit  pending  which  will  enable  the  Court  to  take 
upon  itself  the  management  of  the  infant's  property,  a  guardian  of  the  es- 
tate, as  well  as  of  the  person,  may  be  appointed  on  summons  ;  but  where 
such  suit  is  pending,  a  guardian  of  the  person  onl}'  will  be  appointed.' 
Formerly-,  it  was  considered  that  the  Court  had  no  jurisdiction  to  ap- 
point a  receiver  of  an  infant's  propert3',  unless  a  bill  was  filed  ;  *  but 
this  rule  has  been  frequently  relaxed  in  modern  practice,  and  guardians 
and  receivers  have  been  appointed  on  summons,  without  suit.^  The 
more  usual  course,  however,  is  to  appoint  a  guardian  of  the  person  and 
estate,  without  a  receiver.® 

The  application  must  be  supported  by  evidence,  showing  the  na- 
ture, rental,  or  income,  and  other  material  particulars  of  the  estate, 

*  For  forms  of  affidavit  and  consent,  see  And  where  the  mother  of  the  minor  is  living 

Vol.  HI.  with  the  second  husband,  though  otherwise 

5  Ante,  pp.  1351,  1-352.  competent,  she  will  not  be  appointed  ifuard- 

G  Chatteris  v.  Young,  1  J.  &  W.  106,  and  ian  of  his  estate.     Holley  v.  Chambeilain,  1 

cases  cited;  Macpherson,  109;  and  see  Beat-  Kediield  (N.  Y.  Sur.).  333. 

tie  r.  Johnstone,  1  Phil.   17,30;  5  Jur.  671.  »  Re   Gornall.    1    Beav.    347;    Jones    v. 

^  Fx  parte  Edwards,  3  Atk.  519.  Powell,  9  Beav.  345;  and  see  Anon.,  8  Sim. 

8  This  is  the  law  bv  statute  in  Massachu-  346. 

setts.     Genl.  Sts.  c.  lOD,  §  25.     As  to  the  ap-  i"  Bradshaw  v.  Bradshaw,  1  Russ.  528. 

pointment  of  a  married  woman  sole  guardian,  i  Hall  v.  Jones,  2  Sim.  41. 

.see  In  re  Kaye,   L.  R.  1  Ch.  Ap.  387.     In  2  Eyre  t;.  Countess   of  Shaftsbury,  2  P. 

some  States,  such  appointment  may  l)e  made  Wms.  10.3,  107;  see  Albert  v.  Perry,  C.  E. 

with   the  assent    of    her    husband,   but   not  Green.  540,  542. 

otherwise.      Palmer    v.    Oaklev,    2     Doug.  3  gee  2  L.  C.  Eq.  572;  Macpherson,  105. 

(Mich  )   443;   Earrer  v.    Chxrk,"  23   Miss.  (7  *  t'x  parte   Whitfield,  2   Atk.   315;    Aa; 

Cush.)  195.     The  policy  of  the  law  of  New  parte  Mountford,  15  Ves.  445. 

York  is  against  the  appointment  of  married  ^  Seton,  705,  and  cases  there  cited, 

women  as  guardians  of  the  estate  of  minors.  ^  Jbid. 
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and  also  the  fitness  of  the   proposed   guardian,   and   his  consent  to 
act.' 

It  is  usual  to  appoint  the  same  person  to  be  guardian  of  the  es- 
tate, as  of  the  person  of  the  infant ;  but  this  rule  is  sometimes  departed 
from.* 

The  person  appointed  guardian  of  the  estate  must,  ordinaril}',  give 
security  dul^'  to  account,  in  the  same  manner  as  a  receiver.^  The 
amount  of  the  security-  is  regulated,  as  in  the  case  of  a  receiver,  by 
the  sum  which  the  guardian  is  likely  to  receive  during  the  currency  of 
his  periodical  account. ^^  Where,  however,  the  property  is  small  ^  the 
Court  has  sometimes  been  satisfied  with  the  undertaking  of  the  guar- 
dian to  account ;  "  and  where  the  estate  consists  exclusively  of  realty 
or  leaseholds,  the  whole  of  the  rents  of  which  are  allowed  to  the  same 
guardian  for  the  infant's  maintenance,  a  recognizance  is  not  generally 
required.  The  appointment  is  completed,  and  the  guardian's  accounts 
passed,  in  the  same  manner  as  in  the  case  of  a  receiver. ^^ 

An  application  to  remove  a  guardian  of  the  person  or  estate,  or  sup- 
ply a  vacancy  occasioned  by  death,  or  by  the  marriage  of  a  female  guar- 
dian,  should    be   made    by  summons,   supported   by   evidence 
*  of  the  facts  which  render  the  apphcation  necessary,  and  of  the  *1355 
fitness  of  the  proposed  guardian,  and  his  consent  to  act.^ 

When  the  persons  of  infants  are,  by  due  and  proper  course  of  law, 
brought  before  the  Court,  it  will  take  especial  care  that  they  remain 
within  its  jurisdiction,  and  obey  its  directions  therein ;  and  will  not  in 
general,  whether  they  be  actually  wards  or  not,  permit  them  to  be  taken, 
or  go  out  of  it.2  Under  special  circumstances,  however,  the  Court  has 
permitted  infants  to  go  out  of  the  jurisdiction,  for  the  purpose  of  tem- 
porary, or  even  of  permanent,  residence  there,  or,  when  already  abroad, 
to  remain  there,  under  restrictions  whereby  their  property,  and  their 
education,  and  marriage,  still  remained  within  its  control ;  but  this  must 
be  on  the  ground  of  undoubted  advantage  to  the  infants,  and  on  the 
responsibility  of  the  guardian  for  the  proper  care  of  their  persons  ;  and 
the  Court  must  be  satisfied,  if  possible,  that  they  will,  at  the  proper 
period,  l)e  brought  again  within  its  power.'*  p'or  this  purpose,  Ireland* 
and  Scotland  ^  ai-c  looked  upon  as  foreign  coiuitries.® 

"!  For  forms  of  adidavits  and  consent,  see  Mackav,  2  M.  &  C.  31,    33;  Talbot  v.  Earl 

Vol.  HI.  Slirewsburv,  4  M.    &   C.   672;  and   see   /ee 

»  See  Seton,  701 ;  2  Kent,  227.  Bentlev,   cited    Seton,   720;    and  aho    Jac 

^  See  post.  Chap.  XXXlX.,Jieceivers.  265. 

"  -/^'''-  *  Lethem  r.  Hall,  7  Sim.  141. 

"  Jie  Sidingliam,  cited  Seton,  706.  6  Mouiitstuart  v.  Moiintstuart,  '  Ves.  363; 

12  Sec  ;^'A'<,    (;iiap.    XXXIX.,    JUceivers;  1  IIov.  Sup.  to  Yes.  .J.  603. 
Seton,  702.     For  forms,  see  Vol.  III.  o  ( ■haml.crs,  28.     The  rights  and  authorifv 

1  l-<,r  forms  of  simnnons,  affidavit  in  sup-  of  f,'iianlians  over  the  person  and  propertvdf 

port,  and  consent  to  act,  ^im  Vol.  III.  thcirwards,  are,  like  the  rights  and  autiiontv 

-  Chambers,  26;  and  see  Macpherson,  129-  of    executors    and    administrators,    strictlv 

132;  2  L.  C.  Eq.  588;  Seton,    710-721;   see  local,  aTul  cannot  bo  exercised  in  other  States. 

"VVoodworth  v.  Spring.  4  .Mien,  321,  335.  Morrell  v.  Dickev,  1  John.  Cli.  156:  Sabin  v. 

8  Chambers,  28;  Macpherson,  120;  Steph-  (iilman,  1  N.  II."  193;  Armstrong  r.  Lear,  12 

ens  f.  .lames,  1  M.  cS:  K.627;  Wvndhani  v.  Wheat.  ]6();  Storv  ConfL  Laws   §§  4!l!)   5'')4- 

Ixird  Ennismorc,  1  Keen,  4G7;  Campbell  o.  Woodworlh   v.    Spring,    4  Allen,    321,' 324} 
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An  application  for  leave  to  remove  an  infant  out  of  the  jurisdiction 
may  be  made  b}-  summons,  supported  by  affidavit  of  the  grounds  on 
which  such  removal  is  deemed  proper.'  The  person  taking  the  ward 
out  of  the  jurisdiction  usually  signs  an  undertaking,  indorsed  on  the 
summons,^  to  bring  him  back  by  the  time  prescribed  by  the  Court ;  but 
this  rule  is  occasionally  relaxed  in  practice ;  and  the  undertaking  of 
counsel  has  been  sometimes  considered  sufficient.^  In  Lethem  v.  Hall^^^ 
a  recognizance  was  entered  into  by  the  guardians,  to  bring  the 
*1356  infant  within  the  jurisdiction  *  whenever  required,  on  his  being 
placed  at  the  University  of  Dublin. 


Maintenance  and  Advancement. 

The  Court  may,  by  an  order  to  be  made  on  the  petition  of  the  guar- 
dian of  any  infant  in  whose  name  any  stock  is  standing  (or  any  sum  of 
money  by  virtue  of  any  act  for  pajing  off  any  stock) ,  and  who  is  bene- 
ficially entitled  thereto,  or,  if  there  is  no  guardian,  by  an  order  to  be 
made  in  any  cause,  direct  all  or  any  part  of  the  dividends  due,  or  to 
become  due  in  respect  of  such  stock,  or  any  such  sum  of  money,  to  be 
paid  to  any  guardian  of  such  infant,  or  to  any  other  person,  according 
to  the  discretion  of  the  Court,  for  the  maintenance  '  and  education,  or 
otherwise  for  the  benefit  of  such  infant :  such  guardian  or  other  person 
being  named  in  the  order  directing  such  payment.^ 

Where  there  is  a  fund  in  Court,  or  under  the  control  of  the  Court, 
belonging  to  an  infant,  or  the  income  whereof  is  applicable  to  his  maiur 
tenance,  an  apphcation  may  be  made,  by  summons,  for  an  allowance 
thereout  for  such  maintenance. 

For  the  purpose  of  providing  for  the  maintenance  of  infants  during 
minority,  out  of  property  held  in  trust  for  them,  it  is  customary  to 

Kraft  V.  Wickey,  4  Gill  &  J.  322;  Johnstone  4  M.  &  C.  677;  Macpherson  Ap.  18;  and  for 

V.  Beattie,  10  Cl.  &  Fin.  42,  113,  145;  Potter  form  of  summons,  see  Vol.  III. 

i\  Hiscox',  30  Conn.  .508;  Leverich  f.  Adams,  8  Or  written  in  the  Registrar's  book,  where 

15   La.  An.    310;   Townsend   v.    Kendall.  4  the  application  is  made  in  open  Court,  see 

Min.   412;  Grist  v.  Forehand,  30  Miss.  69;  Seton,  719,  No.  1. 

Warren   v.    Hofer,    13  Ind.  167.      Where  a  '■>  Macpherson.  132.      For  form  of  under- 

guardian  removed  from  a  State  in  which  he  taking,  see  Vol.  III. 

received  his  appointment,  carrving  with  him  i"  7  Sim.  141. 

apart  of  the  infant's   property,  the   Court,  i  As  to  maintenance  of  infants,  see  Mac- 

without  notice  to  him,  appointed  another  in  plierson,    21-3-258,    Ixx.-lxxii.;     Chambei-s, 

his  place.     Cook  v.  Beale,  11  Ired.  36;  Los-  250-379,  832-898;  2 L.  C.  Eq.  598-609;  Lewin, 

kev  r.  Held,  4  Bradf.  (N.  Y.)  334.  757;  Seton,  704.     By  the  28  &  23  Vic.  c.  99, 

"In  Massachusetts,  when  a  person  under  §  1,  the  County  Courts  have  all  the  power  and 
guardianship  removes  out  of  the  State,  his  authority  of  the  High  Court  of  Chancery,  in 
guardian  may  pay  over  and  transfer  the  all  proceedings  relating  to  the  maintenance  or 
whole  or  any  part  of  his  property  to  any  advancement  of  infants,  in  which  the  prop- 
guardian  or  trustee  appointed  by  competent  erty  of  the  infant  does  not  exceed  in  amount 
authority,  in  the  State  to  which  the  residence  or  Value  500^. ;  but  see  §§  3,  9,  as  to  transfer- 
of  the  ward  is  removed,  upon  such  terms  and  ring  any  suit  or  matter  to  the  Court  of  Chan- 
in  such  manner  as  the  Supreme  Court  shall  eery;  and  §§  18,  19.  as  to  appeals;  and  see 
decree.  Genl.  Sts.  c.  109,  §  23.  [The  Code  post.  Chap.  XLV.,  Statutory  Jurisdtcijon. 
of  Tern,  makes  provision  for  such  cases.  2  n  Geo.  IV.  &  1  Will.  IV.  c.  65,  §  32; 
§  2539  et  seq.]  see  Seton,  722;  lie  Westwood,  6  N.  K.  316, 

'^  For  forms  of  orders,  see  Seton,  719-720;  V.  C.  S. 
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insert  in  settlements,  express  powers,  authorizing  the  legal  holders  of 
the  funds  to  apply  either  the  whole  or  some  portion  of  the  income  or 
capital  for  the  maintenance  and  advancement  of  the  infants,  according 
to  such  conditions  as  may  be  considered  convenient.  In  the  absence 
of  an}'  such  powers,  the  income  of  an  infant's  estate  ma}^  be  applied 
towards  his  maintenance ;  and  such  pajments  (if  clearly  necessary) 
would  be  allowed  the  trustee  or  guardian  in  passing  his  accounts.* 

It  has  been  recenth'  enacted,  that  in  all  cases  where  an^-  property  is 
held  bj-  trustees  in  trust  for  an  infant,  either  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-one  3ears,  or  on  the  occurrence  of 
an}-  event  previousl}'  to  his  attaining  that  age,  such  trustees,  at  their 
sole  discretion,  may  pay  to  the  guardians  (if  an}-)  of  such  infant,  or 
otherwise  apply  for  or  towards  his  maintenance  or  education,  the  whole 
or  any  part  of  the  income  to  which  such  infant  may  be  entitled  in 
respect  of  such  property,  whether  there  be  any  other  fund  ap- 
plicable to  the  same  purpose,  *  or  any  other  person  bound  by  *1357 
law  to  pro\'ide  for  such  maintenance  or  education,  or  not ;  and 
such  trustees  are  to  accumulate  all  the  residue  of  such  income  by  way 
of  compound  interest,  by  investing  the  same,  and  the  resulting  income 
thereof,  from  time  to  time,  in  proper  securities,  for  the  benefit  of  the 
person  who  shall  ultimately  become  entitled  to  the  property  from  which 
such  accumulations  shall  have  arisen  ;  but  the  trustees  may  at  anytime, 
if  it  appear  to  them  expedient,  apply  the  whole  or  any  part  of  such 
accumulations,  as  if  the  same  were  part  of  the  income  arising  in  the 
then  current  year.^  This  statutory  power  is  not,  however,  exercisable 
if  the  instrument  creating  the  trust  declares  that  such  power  shall  not 
take  effect;  and  where  there  is  no  such  declaration,  the  statutory  power 
is  exercisable  subject  to  such  variations  or  limitations,  if  any,  as  are 
contained  in  such  instrument.^  The  act  does  not  empower  any  trustees 
to  deal  with  or  afl["ect  the  rights  of  any  persons  soever,  except  to  the 
extent  to  which  they  might  have  dealt  with  or  affected  such  rights,  if 
the  instrument  under  which  the  trustees  are  empowered  to  act  had  con- 
tained express  powers  for  such  trustees  so  to  deal  with  or  affect  such 
rights  ;  *  and  the  provisions  of  the  act  extend  only  to  persons  entitled 
to  acting  under  a  deed,  will,  codicil,  or  other  instrument  executed  after 
the  passing  of  the  Act,*  or  under  a  will  or  codicil  confirmed  or  revived 
by  a  codicil  lexecuted  after  that  date.^ 

In  cases  not  strictly  within  the  provisions  of  the  act  last  referred  to, 
the  trustee  or  guardian  acts  upon  his  own  responsibility  ;  and  it  is  there- 
fore usual,  wlien  there  is  a  necessity  for  an  application  of  a  portion  of 
the  infant's  property  towards  his  support,  and  no  power  to  authorize  it, 
for  the  Court,  upon  the  application  of  the  infant,  by  his  next  friend,  to 
make  an  order  for  his  maintenance.*^ 

8  See  Prinre  v.  Iline,  2G  Beav.  G3i.  ■*  28th  August,  1860. 

1  23  &  24  Vic.  c.  145,  §  2G.  6  i-i  &  24  Vic.  c.  14.5.  §  34. 

2  J/,.  §  :i2.  "  See  Cummins  v.  Cummins,  29  III.  452. 
8  10.  §  33. 
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The  practice  of  ordering  maintenance,  without  suit,  is  more  recent 
than  that  of  so  ordering  the  appointment  of  a  guardian.  According  to 
Lord  Hardwicke,  Sir  Joseph  Jekyll  was  the  first  Judge  who  went  so 
far  in  this  summary  way  as  to  direct  an  allowance  for  maintenance : 
before  his  time,  the  Court  would  do  no  more  than  appoint  a  guardian 
in  socage,  till  the  infant  had  attained  his  age  of  fourteen.''  The  prac- 
tice, however,  though  completely  established,  was  considered  to  be 
confined  to  cases  where  the  income  of  the  infant  was  small :  in  other 
cases,  it  was  deemed  necessary  that  a  bill  should  be  filed. ^     The  more 

recent  cases  show  that  this  rule  no  longer  exists  ;  and  that  the 
*13o8  distinction  *  which  formerly  subsisted,  between  the  cases  where 

the  income  of  the  infant  was  derived  from  real  estate,  and  where 
it  was  derived  from  personal  estate,  has  been  abolished.^  Where,  how- 
ever, the  infant's  right  to  maintenance  is  doubtful,  a  bill  should  be 
filed.-^ 

As  a  general  rule,  the  Court  will  not,  during  the  lifetime  of  the  father, 
order  maintenance  for  his  children  out  of  their  property :  as  it  is  his 
duty  to  support  them.^  When,  however,  the  father  is  not  of  sufficient 
ability  to  educate  them  according  to  their  estate,  an  allowance  for  their 
maintenance  will  be  authorized  ;  ^  and  for  this  purpose,  it  is  not  neces- 
sary that  the  father  should  be  absolutely  without  the  means  of  sup- 


7  Ex  parte  Rkards,  3  Atk.  519. 

8  See  Ex  parte.  Mountford,  15  Ves.  445, 
448;  Exjjarte  Lakin,  4  Russ.  307;  i?e  Moles- 
worth,  4  Russ.  308. 

1  Ex  parte  Starkie,  3  Sim.  339;  lie 
Christie,  6  Sim.  43;  Ex  parte  Angell,  13 
Sim.  258;  Nimn  v.  Harvey,  2  De  G.  &  Sm. 
301;  see  Matter  of  Bostwick,  4  John.  Ch. 
102. 

2  Fairman  v.  Green,  10  Ves.«45,  47;  Cor- 
bet V.  Tottenham,  1  B.  &  B.  60. 

3  Jackson  V.  Jackson,  1  Atk.  515;  Fawk- 
ner  v.  Watts,  ib.  408 ;  Butler  v.  Butler,  3 
Atk.  60;  Darley  v.  Darley,  il).  309;  Andrews 
V.  Partington,  2  Cox,  223;  Thompson  t\ 
Griffin,  C.  &  P.  317;  Kekewich  v.  Langston. 
11  Sim.  291,  303,  305;  2  Story  Eq.  Jur. 
§  1354  a. 

4  Fendall  v.  Nash,  5  Ves.  197,  n.  (a); 
Cavendish  v.  Mercer,  ib.  195,  n.  (a);  Errat  v. 
Barlow,  14  Ves.  202;  Jervoise  v.  Silk,  G. 
Coop.  52;  Ex  parte  Williams,  2  Col.  740; 
Lucknow  V.  Brown,  12  Jur.  1017,  V.  C.  W. 
In  Massachusetts,  if  a  minor,  who  has  a 
father  living,  has  property  sufficient  for  his 
maintenance  and  education  in  a  manner  more 
expensive  than  the  father  can  reasonably 
afford,  regard  being  had  to  the  situation  of 
the  father's  family  and  to  all  the  circum- 
stances of  the  case, "the  expenses  of  the  main- 
tenance and  education  of  such  child  may  be 
defrayed  out  of  his  own  property  in  whole  or 
in  part,  as  shall  be  deemed  reasonable  by  the 
Probate  Court.  Genl.  Sts.  c.  109,  §  21;  see 
Whipple  V.  Dow,  2  Mass.  415;  I)awes  ». 
Howard,  4  Mass.  97;  Wilkps  v.  Kodgers,  6 
John.  .566.  It  is  said  by  Chancellor  Kent, 
that  the  Courts  nor  look  with  great  liberality 


to  the  circumstances  of  each  particular  case, 
and  to  the  respective  estates  of  the  father 
and  children;  and  in  one  case,  where  the 
father  had  a  large  income,  he  was  allowed  for 
the  maintenance  of  his  infant  children,  who 
Jiad  a  still  larger  income.  2  Kent,  191 ;  Jer- 
voise?;. Silk,  Cooper  Eq.  52;  see  also.  Maberly 
V.  Turton,  14  Ves.  599;  Watts  v.  Steele.  19 
Ala.  656;  Osborne  ?:.  Van  Horn,  2  Florida, 
360;  Matter  of  Burke,  4  Sandf.  Ch.  017; 
Haase  v.  Roehrschied,  6  Ind.  67 ;  IMatter  of 
Davison,  6  I'aige,  136.  It  w.is  held  in  Mey- 
ers V.  Meyers,  2  M'Cord  Ch.  255,  that,  if  the 
father  is  "in  indigent  circumstances,  and  the 
children  are  wealthy,  the  Court  will  allow  for 
maintenance;  otherwise  the  parent  must  sup- 
port his  children.  See  also,  to  the  same 
effect,  Chaplinc  ?.'.  Moore,  7  Monroe,  173; 
[McKnight  v.  Walsh,  8  C.  E.  Green.  136; 
Trimble  v.  Dodd,  2  Tenn.  Ch.  500.]  See 
further,  Dnpont  v.  Johnson,  1  Bailey  Eq. 
279;  Cud  worth  v.  Thompson,  3  Desauss.  258; 
Ambler  v.  Macon,  4  Call.  606;  Alston  v. 
Alston,  34  Ala.  15.  As  to  allowing  mainte- 
nance for  past  time,  see  Andrews  v.  Parting- 
ton, 3  Bro.  C.  C.  (Perkins's  ed.)  60,  note  (a) 
and  cases  cited;  [Wright  r.  Vanderplank,  8 
De  G.,  M.  &  G.  133;]  Matter  of  Bostwick,  4 
John.  Ch.  104;  (jreenwell  v.  Greenwcll,  5 
Sumner's  Ves.  199,  and  note  (6.);  Carmicliael 
V.  Hughes,  6  Eng.  Law  &  Eq.  71;  Presley  v. 
Davis,  7  Rich.  Eq.  105;  in  the  Matter  of 
Kane,  2  Barb.  Ch.  375;  post,  1360,  note  (9). 

For  circumstances  imder  which  applica- 
tion of  fund  for  maintenance  by  trustee  was 
sanctioned,  and  bill  by  ccftui  que  Inist  to  make 
liim  refund  dismissed,  see  Aveline  v.  Mel- 
hui^h,  2  De  G.,  J.  &  S.  288. 
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porting  his  children :  an  order  for  maintenance  may  be  made,  if  his 
circumstances  are  such  as  to  prevent  him  from  educating  them  in  a 
manner  suitable  to  the  fortune  the}'  have  a  right  to  expect.^  The  rule 
that,  if  a  father  is  of  sufficient  abilitj",  he  must  educate  and  maintain 
his  children  out  of  his  own  fortune,  applies,  even  though  the  gift  of  the 
property  to  them  contains  provisions  authorizing  their  maintenance 
thereout :  unless  it  is  expressly  given  to  their  father  for  that 
*  purpose.^  This  ground  of  exception  is  thus  stated  b}- Lord  *1359 
Thurlow,  in  Andrews  v.  Partington  ;  ^  "If  the  will  had  given  the 
dividends  to  the  father  for  the  maintenance  of  the  children,  it  would 
have  amounted  to  a  legac}'  of  the  dividends  to  the  father :  which  he 
would  have  been  entitled  to,  though  he  had  not  spent  half  of  it  in  the 
children's  maintenance."  This  distinction  was  also  acted  upon  by  Sir 
Lancelot  Shadwell  V.  C.  in  Baivkins  v.  Watts^^  where  a  testator  gave 
a  share  of  his  personal  estate  to  his  son-in-law,  in  trust  to  apph'  the 
same  for  the  maintenance  of  his  children  b}'  the  testator's  daughter ; 
and  it  was  held  that  the  son-in-law  was  entitled  to  apply  the  interest  of 
the  share  for  his  children's  maintenance,  notwithstanding  he  might  be 
of  abilit}'  to  maintain  them. 

Another  exception  to  the  general  rule,  rendering  it  incumbent  upon  a 
father  to  maintain  his  children  exclusivel}'  out  of  his  own  property, 
occurs  where  the  father  has  contracted  that  certain  property  should  be 
applied  to  that  purpose  ;  *  but  before  he  can  be  entitled  to  this  benefit, 
he  must  show  that  such  was  his  contract. '^ 

In  general,  the  Court  will  not  direct  a  sum  to  be  paid  for  maintenance 
out  of  the  capital  of  the  infant's  propert}'.  If,  however,  the  infant  has 
no  other  means  of  subsistence,  or  it  can  be  shown  to  be  necessary  for 
his  advancement  in  life,  the  capital  may  be  broken  into.° 


6  Buckworth  V.  Buckworth,  1  Cox,  80.  bcrs,  354 ;     Notlev  v.  Palmer,  L.  R.  1  Kq. 

1  Huglu's  r.  Ilufjhes,  1  Bro.  (;.  C.  387;  241;  11  ■Iiir.  N.  S.  9G8,  V.  C.  K.;  see  Huf- 
Andrews  r.  Partiii;;toii,  3  Bro.  C.  C.  (SO;  fer's  Appeal,  2  Grant's  Cases  (Penii.),  341; 
Mundy  v.  Earl  Howe,  4  Bro.  C.  C.  224;  State  r.  Clark,  16  Iiid.  !)7.  In  order  to  jus- 
White  I'.  Grane,  18  Beav.  571;  but  see  Rau-  tify  a  guardian  in  exceeding  the  income  of 
some  V.  Burgess,  1  W.  N.  342,  V.  C.  K.  his   ward's  estate  in   expenditures   for    the 

^  2  Cox,  223,  224;  3  Bro.  C.  0.  60;  but  see  maintenance  and  education  of  tlie  ward,  and 

Hoste  V.  Pratt,  3  V'es.  730.  in  order  to  obtain  an  allowance  for  such  ex- 

*  7  Sim.  199.  cess,  there  must  tirst  have  been  an  order  of 

*  Stocken  v.  Stocken,  4  M.  &  C.  95,  98;  the  Court  authorizing  him  to  do  so.  Gilbert 
tndseeS.  C.  4  Sim.  1.52;  2  M.  &  K.  489;  v.  McEachen,  38  Miss.  4(5!):  Fotcaux  i: 
Muudv  V.  Karl  Howe,  ubi  sup.;  Meacher  v.  Ix!page,  6  (Clarke  (Iowa),  123;  [Downev  v. 
Young,  2  M.  &  K.  490;  Birch  v.  Sumner,  3  Bullock,  7  Ired.  Eip  102;  Villard  r.  Cliorin, 
Jur.  N.  S.  712,  V.  C.  \\f.  2  Strobh.  Eq.  407;  Beelcr  v.  Dunn,  3  Head, 

5  Thompson  c.  Griffin,  C.  &  P.  317,  91 ;  Cohen  i;.  Shyer,  1  lenn.  <:h.  192.  But 
321.  see  Roseborough  v.  Roscborough,  3  Baxt.  314. 

6  Fx  parte  Green,  1  ,1.  &  W.  .523;  Ex  where  it  is  held  that  the  expenditure  may  ba 
parte  Swift,  1  R.  ijc  -M.  575;  Kx  jmrte  ('ham-  subse(|uciitly  ratiliedj. 

bers,   ih.   577;  Clay  v.   Pennington,   8   Sim.  Under  the  statute  of  Maine,  a  guardian  is 

359;  Fentiman  i'.   Eentiman,   13   Sim.    171;  not  atitliorized  by  law  to  make  advances  from 

Bridge  v.  Brown,  2  Y.   &  C.  C.  C.  181 ;  Ex  his  own   means  for  the  maintenance  of  his 

parte  Hays,  3  De  G.  &  .S.  485:  Rf  Lane,  17  ward,    but    is   bound   to    provide    for    such 

Jur.  219,  M.  R.:  Wal>h  v.  \Val^h,    1   I)rew.  maintenance  from  the  income  and,  if  neccs- 

64;    and   see    Worthinglon    ?;.   M'Craer,    23  sary,  from  the  priiuij)al  of  tiie  ward's  per- 

Beav.  81;  Prince    v.   Hine,    20    Beav.   634;  sonal  estate,  and,  if  these  are  insutlicient,  to 

Setou,  704;  Macphersoa,    252,   255;   Cham-  obtain  license  of  Court,  and  sell  real  estate 
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•13 GO  There  is  no  rule  requiring  the  mother  to  maintain  her  *  chil- 
dren ;  ^  and  therefore,  if  the  father  is  not  of  sufficient  ability,'* 
or  is  dead,^  maintenance  will  be  allowed  without  reference  to  her 
abilit}-. 

An  application  at  Chambers  for  the  allowance  of  maintenance  is 
made  by  an  ordinary  summons,  in  cases  where  a  suitor  matter  is  pend- 
ing :  in  other  cases,  it  is  made  by  a  summons  in  the  form  used  for 
originating  proceedings  at  Chambers.*  The  summons  must  be  served 
on  the  trustees,  or  other  persons  interested  in  the  fund  out  of  which  the 
maintenance  is  to  be  paid  ;  and  must  be  supported  by  evidence,  show- 
ing that  the  income  or  corpus  of  the  fund  is  applicable  to  the  purpose. 
A  scheme,  showing  the  heads  of  the  intended  expenditure,  should  also 
be  put  in  evidence.^ 

If  an  increase  of  the  allowance  is  afterwards  required,  the  applica- 
tion for  it  is  made  by  an  ordinary  summons,  supported  by  an  affidavit 
showing  the  necessity  for  the  increase,*^  The  summons  should  be  served 
on  the  trustees  or  other  persons  above  mentioned. 

Where,  on  the  hearing  of  the  cause,  directions  are  given  as  to  the 
appointment  of  guardians,  or  an  allowance  for  maintentince,  an  inquiry 
what  is  proper  to  be  allowed  for  the  maintenance  of  the  infant,  and  out 
of  what  fund  the  allowance  ought  to  be  made,  will  be  directed. '^ 

The  guardian  will  usually  be  allowed  an}'  costs  he  may  have  incurred, 
as  between  solicitor  and  client,^  but  am'  sums  which  he  has  expended, 
and  which  would  not  be  allowed  under  that  head,  should  be  mentioned 
at  the  hearing  of  the  application  :  in  which  case,  if  necessary,  a  special 
direction  will  be  given  in  the  order  concerning  them.^ 

of  the  ward  to  provide  the  required  means.  ward,  neither  the  pc'iardian  nor  the  ward's 

Preble  v.  LongfeUow,  48  Maine,  279.  estate  can  be  made  liable  even  for  necessaries 

A  jiuardiau  caniiet,  by  making  such  ad-  furnished   the   ward.      Nichol   v.    Steger,   2 

vancenients  for  his  ward's  support,  make  the  Tenn.   Ch.    528,    citing    Elrod   v.   Myers,  2 

ward  his  debtor  upon  arriving  at  full  age;  Head,    35;  Kline   v.   L'Amoreux,    2   Paige, 

nor    can    a    guardian    maintain    an    action  420;    Rivers   v.    Gregg,    5    Rich.    Eq.   274; 

against  his  late  ward,  when  of  age,  to  obtain  Kraker  i'.  Byrum,   13  Rich.  Eq.  163;  Mon- 

reniuneration  for  such  advancements;  nor  for  tara  r.  Hall,  6  Sim.  405;  Angell  v.  McLellan, 

a  balance   due  to  him  on  his  guardianship  16  Mass.  31.] 

account  as  adjusted  and  allowed  by  the  Pro-  i  See  2   Kent,  191;  Whipple  v.  Dow,   2 

bate  Court.     Prel)le  w.  lAm^le.Wo'w ,  iihi supra ;  Mass.  415. 

Frost  I!.  Warren,  32  Mis.  489;  see  Wvatt  v.  2  Halev   v.   Bannister,  4  Mad.  275.  280; 

Wood,  31  Mis.  551.                                  '  Cavendish   v.   Mercer.    5   Ves.    195.   n.  {a)\ 

If  a  third  person  has  furnished  necessa-  Hughes  v.  Hughes.  1  Bro.  C.  C.  387;  Dawes 

ries  to  a  minor  under  guardianship,   having  v.  Howard,  4  Mass.  97. 

property,  his  remedy  is  against  the  estate  of  3  Douglas    v.   Andrews,    12    Beav.    310; 
the  minor  in  the  hands  of  the  guardian,  but  and  see   Lanoy   v.   Duke  of  Athol,   2  Atk. 
not  against  the  guardian  personally,  unless  447;  lix parte  horii  Petre,  7  Ves.  403;  Mac- 
he  enters  into  a  contract  on  which  he  can  be  pherson,  224;  Chambers,  114. 
held  liable  individually.     Spring  v.  Wood-  *  Ante,  p.  1331. 

worth,  4  Allen,  323,  327,  328;  Cole  v.  Eaton,  ^  For  forms  of    summons,   affidavit,  and 

8  Cush.  587;  Conant  v.  Kendall,  21  Pick.  36.  scheme,  see  Vol.  HI. 

The  only  remedy  against  the  guardian  who  s*  For  forms  of  summons,  see  Vol.  III. 

neglects  his  duty  in  discharging  the  proper  ^  See  forms  of  orders  in  Seton,  700,  701. 

debts  of  the  ward,  or  in  discharging  claims  ^  See  Taylor  v.  Kilgore,  33  Ala.  214. 

for  I'.ecessaries  furnished  for  the  ward,  out  ^  In  general,  past  maintenance  will   not 

of  the  ward's  property,  is  an   action  on  the  be   ordered,  unless  a   strong  case   for   it   is 

Probate  bond.     Conant  v.  Kendall,  21  Pick.  made;  see  Hill  v.   Chapman,   2   Bro.  C.  C. 

36;  Cole  r.  Eaton,  8  Cush.  587.  231;    Sherwood  «.   Smith,    6   Ves.   454;   Ex 

[If  the  guardian  properly  provide  for  the  jMrte  Bond,  2  M.  &  K.  439;  Clay  v.  Peu- 
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If  the  allowance  is  to  be  free  from  income  tax,  this  should  be  ex- 
pressed in  the  order ;  otherwise,  it  must  be  deducted." 

*  It  maybe  here  mentioned,  that  where  the  infant  and  her  *1361 
father  were  resident  abroad,  the  Court  made  an  order,  that  upon 
the  father  appointing  an  attorney  to  receive  the  maintenance,  the  divi- 
dends of  a  fund  in  Court  should  be  paid  to  .the  attorney  half-yearly, 
upon  the  production  to  the  Accountant-Genera-1  of  an  affidavit  by  the 
father  that  he  had  duly  applied,  in  the  maintenance  and  education  of 
the  infant,  all  moneys  received  by  him  on  that  account  to  the  time  of 
making  the  affidavit ; '  and  where  the  infant  resided  in  the  United 
States  with  her  guardian,  appointed  by  a  foreign  Court,  the  dividends 
of  a  fund  of  531/.,  in  Court  here,  were  ordered  to  be  paid  to  her  solici- 
tor :  he  undertaking  to  remit  them  to  the  guardian.'^ 

Where  a  person  of  weak  or  unsound  mind,  who  has  not  been  so 
found  b}-  inquisition  or  other  proceedings  in  lunac}',  has  property  under 
the  jurisdiction  of  this  Court,  the  Court  may,  without  the  aid  of  the 
jurisdiction  in  lunacy,  appoint  a  person  to  act  as  guardian  of  the  person, 
or  person  and  estate,  of  the  lunatic  ;  and  may  order  the  income  of  his 
property  to  be  appUed  for  his  maintenance  ;  ^  or  may  even  direct  the 
corpus  of  such  property  to  be  applied  in  repajing  past  advances  for 
maintenance.*  The  application,  in  such  case,  is  made  by  petition,  or, 
more  usually,  by  summons,  supported  by  similar  evidence  to  that  re- 
quired in  the  case  of  infants  ;  ^  and  by  affidavits  showing  the  state  of 
mind  of  the  lunatic,  that  he  is  unable  to  manage  his  affairs,  and  that 
he  has  not  been  found  lunatic  b}-  proceedings  in  lunacy.^ 

As  long  as  guardians  of  the  person,  or  other  persons  having  an  al- 
lowance for  maintenance,  duly  maintain  the  person  entrusted  to  their 
care,  they  are  not  accountalile  for  their  expenditure.'' 

In  settlements  it  is  customary,  as  we  have  seen,^  to  insert  express 

nington,  8  Sim.  359;  Stopford  v.  Lord  Can-  W.  R.  395,  M.  R.,  an  annual  statement  was 

terbiiry,   11  Sim.  82;  4  Jur.  842;  Bruin  v.  directed  to  be  made  to  Chambers  of  the  liina- 

Knott.  1  Phil.  572;  9  Jur.  979;  12  Sim.  45(J;  tie's  state  of  mind  and  property.     As  to  the 

6  Jur.  885:  Lygoii  v.  Lord  Coventry-,  14  Sim.  jurisdiction  of  tliis  Court,  with"  regard  to  the 

41;  Stephens  v.  Lawry,  2  Y.  &  C.  C.  C.  87,  property  of  a  lunatic   not  .so  found   bv   in- 

90;  /if e  Lane,  17  Jur.  219,  M.  R.;  ante,  1358  quisitioii,  see  cases  cited  ante,  8G.  note(l); 

II- /„■*)•    ,    „    ^,       ,„,       ^  and  see  25  &  26  Vic.  c.  80,  there  cited.     As 

10  Ord.  8  July,    1842,    Cons.   Ord.   Ap.  ;  to   pauper  lunatics,  see  /^y^t,    Chap.  XLV. 

Seton,  702.  Stutulunj  JurisJiclion.  ' 

1  De  Weever  v.  Rochport,  6  T3eav.  391,  4  jig  Law,  7  Jur.  N.  S.  410  V  C  W  ■ 
392,  n.  (i);  and  see  Seton,  719,  720.  Re  Macfarlane,  vbi  sup.  ;  Williams  r    Allen' 

2  lie  Morrison,  16  Sim.  42:  11  Jur.  984;  33  Bcav.  241;  and  see  Peters  v.  Grote  7  Sim 
and  see  Volans  v.  Carr,  2  De  G.   &  S.  242,  238:  2  C.  V.  Coop.  t.  Cott.  192. 

where  the  infant  had  been  found  of  unsound  5  Ante,  pp.  1352.  1300. 

mind  bv  a  foreign  Court.  0  i.'y,-  f,„uis   of   orders,    see   Seton,    703. 

3  Wilknison  1-.  I^tch,  2  C.  P.  Coop.  t.  710:  and  for  forms  of  petition,  summons 
Cott.  .195;     Volans   v.    Carr,    vhi  sup.  ;    Re  and  aOidavit,  see  Vol.  III. 

Berry,  13  Beav.  4.55;  Re   Burke,  2  De  G.,  ~  Jodrcll  r.  Jodrcll,  14  Beav.  397;  and  see 

!•.  &  J.  124;  6  Jur.  N.  S.   717;  Re  Tavler,  Loach  v.  Leach,  13  Sim.  304;  Carr  v.  U\\n«- 

2  De  G.,  F.  &  J.  125;  Re  Ward,   6  Jur.  N.  28  Beav.  044.  047.     [It  is  otherwise   gener- 

8.  717,   L.  JJ.;  Re  Macfarlane,  2  J.  &  II.  ally,  in  the  United  States,  where,  bv  statute, 

673;  8  Jur.    N.  S.  208;   Re    Bignell,   cited  guanlians    are    usually    required  "to    make 

Seton,  710:   and   see  Re  Spiller.  0  Jur.  N.  stated  .'settlements,      b'ee  Tenu.   Ilosnital  v. 

h.  380,  L.  JJ.;  Re  Coleman,    1   W.  N.  209,  Fuqua.  1  Lea,  008.1 
V.  C.  S.     In  re  Sturge,  5  Jur.  N.  S.  423;  7  »  Ante,  p.  1356. 
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powers  authorizing  the  iipplictitiou  of  the  whole  or  some  portion  of 
*13G2  the  income  or  capital  of  each  child's  expectant  or  apparent  *  share 

for  tlie  advancement  of  such  child  ;  and  in  the  absence  of  ex- 
press power,  a  like  application  of  the  infant's  share  may  be  made  by 
the  trustee  witliont  the  sanction  of  the  Court,  where  the  same,  if  ex- 
pended for  maintenance,  would  not  have  been  allowed  him.^ 

Where  tlm  fund  out  of  which  the  advancement  to  be  made  is  in 
Court,  or  the  infant  is  a  ward  of  Court,  or  the  administration  of  his 
estate,  or  his  maintenance,  is  under  the  direction  of  the  Court,  an 
allowance  for  the  purpose  of  purchasing  him  a  commission  in  the  army, 
or  binding  him  apprentice,  or  otherwise  for  his  advancement,  may  be 
applied  for  by  summons,-  supported  by  affidavit  or  other  evidence  show- 
ing the  amount  required  to  be  advanced,  the  wishes  of  the  infant,  and 
his  fitness  for  the  profession,  trade,  or  business  selected.^  Where  it  is 
proi)03ed  to  article  or  apprentice  the  infant,  the  respectability  of  the 
intended  master,  and  the  propriety  of  the  premium,  are  also  usually 
required  to  be  shown  by  affidavit.  The  articles  or  indentures  of  ap- 
prenticeship are  usually  settled  at  Chambers,  in  the  ordinary  Avay  ;  and 
where  the  amount  advanced  is  to  be  paid  out  of  a  fund  in  Court,  it  is 
usually  necessary  that  the  execution  of  the  articles  should  be  certified 
by  the  Chief  Clerk.*  Provision  is  sometimes  made  by  the  articles  for 
the  return  <Jjy  the  Master  of  a  portion  of  the  premium,  in  the  event  of 
either  the  Master  or  the  infant  dying  during  the  term.^ 


Management  of  Properly. 

The  Court  exercises  a  vigilant  care  over  guardians  of  the  estate  in 
regard  to  the  management  and  disposal  of  the  property  of  infants  ; ' 
and  will  carry  its  aid  and  protection  in  favor  of  infants  so  far  as  to 
reach  other  persons  than  those  who  are  guardians  strictly  appointed : 
for,  if  a  man  intrudes  on  the  estate  of  an  infant,  and  takes  the  profits 
thereof,  he  will  be  treated  as  a  guardian,  and  held  responsible  for  the 
same  to  the  infant  in  a  Court  of  Equit}-.'' 

1  Le-\vin,  388.  As  to  advancement  for  after  the  articles  have  been  executed,  as,  by 
infants,  see  Chambers,  380-y88,  821;  Mac-  so  doing,  the  expense  of  a  certiticate  of  ap- 
pherson,  253.  255,  335-337,  xxxi.;Seton,  proval  and  of  execution  may  be  saved.  See 
704;  and  as  to  tlic  jurisdiction  of  the  County  Wenn  ?-.  Wenn,  M.  R.  in  Chambers,  30  June, 
Courts  under  28&'23  Vic.  c.  93,  in  proceed-  1805,  Reg.  Lib.  B.  1774. 

ings  relating  to  advancement,   sec  mite,   p.  5  For  form  of  articKs,  containing  such  a 

1356,   note  (1).     [As   to  the  exercise  of  tlie  provision,  see  Vol.  III. 

power  of  advancement  after  the  institution  6  See  2  Kent,  229  et.  seq.  and  notes. 

of  the  suit,  see  Talbot  r.  MarsliHeld,  L.  R.  "^  Storv  Eq.  .lur.    §    1356;    Newburgh  v. 

4  Eq.  601 :  3  Ch.  App.  622.]  Bickerstaffe,   1  Vern.  295;  Cary  v.  Bertie,  2 

2  For  form  of  summons,  see  Vol.  III.  id.  342;  Bennet   r.  Wliitehead.   2  P.  Wms. 

3  For  form  of  order  to  purchase  a  com-  645;  Morgan  v.  Morgan,  1  Atk.  489;  West, 
mission  in  the  armv.  see  Seton,  70S,  No.  9;  265;  Dormer  i' Fortesque,  3  Atk.  130;  Pul- 
aud  for  form  of  aiiidavit,  see  Vol.  HI.  tenev  v.  Warren,   6  Ves.  89;  1   C.  P.  Coop. 

4  For  form  of  order,  see  Seton,  709.  t.  Cott.  480;  AVyllie  v.  Elliee,  6  Hare,  505 ; 
Where  the  amount  is  small,  the  drawing  Blomtield  v.  Eyre,  8  Beav.  250;  9  Jur.  717; 
up  of  the  order  is  sometimes   deferred  till  Nanney  v.   Williams,   22    Beav,   452,   469; 

1298 


INFANTS:   MANAGEMENT  OF  PROPERTY.  *1364 

•There  is  some  ditficult}-  in  detenniuing  with  precision  the  ex-  *13G3 
tent  of  the  authorit}'  which  is  possessed  by  a  guardian  of  the  estate 
of  an  infant,  who  has  been  appointed  by  the  Court  of  Chancer}-.^  In 
the  case  of  Ex  parte  Starkie,'-  Sir  Lancelot  Shadwell  V.  C.  is  reported 
to  have  said,  that  the  order  discharged  the  part^'  making  the  payment, 
to  the  extent  only  of  the  allowance  made  ;  and  it  has  been  inferred  from 
this,  that  a  guardian  cannot  give  a  valid  receipt  to  a  tenant,  unless 
there  is  an  order  for  maintenance  to  the  full  extent  of  the  infant's  for- 
tune. The  language,  however,  of  the  orders  appointing  guardians, 
both  in  ancient  and  in  modern  times,  seems  to  show  that  the  power  over 
the  estate  is  more  extensive  than  what  could  be  infei-red  from  this  case. 
Moreover,  it  is  the  custom,  as  we  have  seen,^  to  make  the  guardian 
enter  into  a  recognizance  to  account  for  what  h6  receives  of  the  estate : 
which  would  be  unnecessary  if  the  appointment  gave  him  no  control 
over  the  propert}-  of  the  infant. 

The  power  of  the  testamentary  guardian  over  the  property  of  the 
infant,  is  more  clearly  defined  :  *  he  derives  his  authority  from  an  Act 
of  Parliament,'^  and  has  control  as  well  over  the  lands  descended  to  the 
infant  from  his  father,  as  also  over  all  other  the  real  and  personal  estate 
belonging  to  the  infant.  The  statute,  moreover,  expressly  authorizes 
him  to  bring  all  such  actions  in  relation  thereto,  as,  by  laAV,  a  guai-dian 
in  common  socage  might  do.  The  testamentary  guardian  seems  to 
possess,  as  an  incident  to  his  office,  the  power  of  making  valid  leases 
of  the  estate  of  the  infant  for  the  term  of  his  guardianship,  upon  which 
ejectment  can  be  maintained  ;  but  a  lease  made  by  such  a  guardian  to 
last  beyond  the  minority  of  the  ward  is  absolutely  void,  after  the  infant 
comes  of  age.® 

Although,  however,  the  testamentary  guardian  possesses  these  legal 
rights  over  the  estate  of  the  infant,  he  is,  in  all  respects,  subject 
to  the  control  of  the  Court,  and  liable  to  account  for  what  *  he  *13G4 
receives.^     His  rights  and  liabilities  seem  to  be  nearly  the  same 
as  those  of  the  guardian  in  socage  :  except,  that  they  continue  until  the 

Seton,  G87;  Mason  r.  Roosevelt,  5  John.  Ch.  extent  of  the  allowance  made  for  maintenance; 

534;  Sherman  v.  Ballon,  8  Cowen,  304 ;  [Mer-  but  it  does  not  follow  that  a  f,aiardian  of  the 

riman  r.    Canovan,   1  Tenn.  Leg.   Rep.  04.]  estate,  where  there  is  no  trustee,  cannot  ifive 

As  to  the  management  of  the   estates  of  in-  a  re(:ei|)t  for  the  full  amount  of  the  infant's 

fants  bv  the  (Jourt,  see  Chambers,  508-500;  fortune. 
Macpherson,   330-:547  ;    and  as   to   granting  3  Ante,  p.  1354. 

and  taking  leases  on  l)ehalf  of  infants,  see  *  In   Chapman  v.  Tibbits,   33  N.  Y  28;i 

post.    Chap.    XLV.,    Statutory    Jurisdiction  it  was  held  that  the  general  guardian  of  an 

(Pri'perty  L'lw  Amenflment  Act).  infant  has  the  same  power  over  the  property 

1  See  2  Kent,  229,  230,  231,  and  notes.  and  estate  of  his  ward,  as  a  testamentary 

2  3  Sim.  330.     On  referring    to    the   ori-  guardian. 

ginal  petition  in  tliis  case,   and  the  order  en-  ''  12  Car.  II.  e.  24,  ante,  p.  1350. 

tered,  Reg.  Lib.  182:),  B.  500,  it  appears  that  «  R«e  rlein.   Paray  v.   Hodgson,  2  AVils. 

the  infant's  estate   was   vested   in   trustees,  135;  Woodfall,  41;  Chambers.  515. 

who  had  no  j)()wer  to  advance  maintenance.  1  2  Kent,    227,   220;    Jn  re   Andrews,    1 

It  niav,   therefore,  be  supposed  that  the  ob-  John  Ch.  00;  Ax  pinte  Crumb,  2  John.  Ch. 

eervation  of  the  Vice-Chancellor  referred  only  4-30;  2  Story   V.q.  Jnr.   §  1344:    GcnI.  Sts. 

to  a  case  where  trustees  in  possession  of  the  Mass.  c.  100,  §  (>  ;  i;i(hai<ts  v.  Swan,  7  Gill, 

estate    make    payments    to   a    guardian    of  3fi(J ;  Swan   v.    Dent,  2  Md.    Ch.   Dec.   Ill; 

the  person.     It  is  obvious  that  in  such  a  case  IMatter  of  Van  llornc,  7  Paige,  4G. 

the  trusteea  would  only  be  discharged  to  the 
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infii'nt  is  twent3'-onc,  instead  of  terminating,  as  in  the  case  of  the 
guardian  in  socage,  at  fourteen.''^  According  to  Lord  Hardwicke,  "  It 
is  at  the  peril  of  a  guardian  in  socage  wliat  he  apphes  for  maintenance  ; 
and  he  will  be  allowed  according  to  the  discretion  he  has  used."  ^ 

From  what  has  been  stated  concei'ning  the  power  of  a  guardian  ap- 
pointed by  the  Court  over  the  estate,  it  ma}'  be  inferred,  that  he  has  no 
l)ower  incident  to  his  office  of  making  a  lease  valid  at  Law  of  an}-  por- 
tion of  the  infant's  estate  ;  nor  is  there  any  authority  as  to  the  circum- 
stances under  which  a  lease  made  by  such  a  guardian,  during  the 
minority,  would  be  supported  in  Equity.^  Consequently,  when  a  suit  is 
instituted,  it  is  usual  for  a  receiver  to  be  appointed  :  in  which  case,  the 
estate  is  managed  according  to  the  practice  hereafter  stated.*^  The 
Court,  however,  could  not,  under  its  original  jurisdiction,  in  such  a  case, 
enable  a  receiver  to  create  any  legal  term  in  the  land  ;  nor  could  it  in 
any  manner  insure  the  occupation  of  the  tenant,  beyond  the  period  of 
the  infant's  minority.  A  statute®  has,  therefore,  been  passed,  under 
which  the  infant  or  his  guardian  may,  with  the  sanction  of  the  Court, 

accept  renewals  of  leases,  and  grant  leases  :  which  will  be  valid, 
*1365  although  they  *  exceed  the  period  of  the  minority  of  th3  infant. 

The  practice  under  this  Act  will  be  described  hereafter.^ 
Guardians  will  not  ordinarily  be  permitted  to  convert  the  personal 
estate  of  infants  into  real  estate ;  since  it  may  not  only  affect  the  rights 
of  the  infant  himself,  but  also  his  representatives,  if  he  should  die  under 
age.  Guardians  may,  however,  under  special  circumstances,  where  it 
is  manifestly  for  the  benefit  of  the  infant,  change  the  nature  of  the 
estate ;  and  the  Court  will  support  their  conduct,  if  the  act  be  such 

2  It  is  remarked  by  Chancellor  Kent  (2  ther  power  over,  or  concern  with,  the  real 
Kent,  220),  "The  distinction  of  guardians,  estate  than  that  which  relates  to  the  leasing 
1)V  nature  and  bv  socage,  seems  iiow  to  be  of  it,  and  the  reception  of  the  rents  and  pro- 
lost  or  gone  into  oblivion,  and  those  several  fits,  and  it  is  his  duty  to  place  the  ward's 
kinds  of  guardians  have  become  essentially  land  upon  lease.  2  Kent,  228;  Genett  v. 
superseded  in  practice  by  the  Chancery  Tallmadge,  1  .lohn.  Ch.  561 ;  .Jones  i>.  Ward, 
Gunrdians,  or  guardians  appointed  by  the  10  Yerger.  160.  He  may  lease  during  the 
Court  of  Chancery,  or  by  the  surrogates  in  minority  of  the  ward  and  no  longer.  Field  v. 
the  respective  counties  of"  New  York,  and  l)y  Schieffclin,  7  .John.  Ch.  154 ;  Snook  i;.  Sut- 
Courts  of  a  similar  character,  and  having  ton,  5  Halst.  1.3-3;  Putnam  i'.  Ritchie,  G  Paige, 
jurisdiction  of  testamentary  matters,  in  the  391.  He  may  receive  money  secured  to  the 
other  States  of  the  Union.  Testamentary  ward  by  mortgage,  and  discharge  the  mort- 
guardians  are  not  very  common,  and  all  gage,  before  the  same  becomes  due.  Chap- 
other  guiirdians  are  now  appointed  by  the  man  v.  Tibbits,  33  N.  Y.  289.  He  may  sell 
one  or  the  other  of  those  jurisdictions."  the  personal  estate  without  the  previous 
See  Putnam  v.  Ritchie,  6  Paige,  390;  Wilson  order  of  the  Court.  Field  v.  Schieffelin,  7 
V.  Roach,  4  Cal.  .362.  John.  Ch.  150;  Ellis  v.  Essex  M.   Bridge,  2 

It  was  remarked  bv  Piatt  B.  in  Gilbert  «.  Pick.    243;   Bank   of    Virginia  v.    Craig,    6 

Schwenck,  14  U.  &  AV.  488,  493,  that  testa-  Leigh,  399;  Hunter  v.  Lawrence.  11  Grattan, 

nientary  guardians  have  no  more  power  than  111;    Woodward   v.  Donally,    27   Ala.    198. 

ghardians  in  socage,   and   are   but  trustees.  But  the  safer  course  for  the  gilardian  is,  to 

See  Duke  of  Beaufort  v.   Berty,  1  P.  Wms.  have   such   previous   order.      2   Kent,    228, 

703 ;  Frederick  ».  Frederick,  I'P.  Wms.  721.  note.      And   in  Massachusetts   provision    is 

In   Massachusetts,    testamentar}'    guardians  made  by  statute  for  obtaining  it.     Genl.  Sts. 

have  the  same  powers  and  duties,  with  re-  c.  109,  §  2. 

gard  to  the  person  and  estate  of  the  ward,  as  ^  ^eepost,  Chap.  XXXIX.,  Jieceivers. 

a  guardian  appointed  by  the  Probate  Court.  6  11  Geo.  IV.  &  1  Will.  IV.  c.  65. 

Genl.  Sts.  c  109,  §  5.  1  See  post,  Chap.  XLV.,  Statutory  Juris- 

3  l-'x parte  Whitfield,  2  .4tk.  315.  diction  {Properly  Law  Amendment  Act). 
*  The  guardian  of  the  estate  has  no  fur- 
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as  the  Court  itself  would  have  done,  under  the  like  circumstances,  by 
its  own  order. ^  The  act  of  the  guardian  in  such  case  must  not  be 
wantonly-  done  ;  but  it  must  be  for  the  manifest  interest  and  convenience 
of  the  infant ;  and  hence  it  is  common  for  guardians  to  ask  the  positive 
sanction  of  the  Court  to  an}'  acts  of  this  sort.  Where  the  Court 
orders  any  such  change  of  pi'opertj',  it  directs  the  new  investment  to  be 
in  trust  for  the  benefit  of  those  M'ho  would  be  entitled  to  it,  if  it  had 
remained  in  its  original  state. ^  This  object  may  be  obtained  bj'  con- 
veying the  land  to  a  trustee,  in  trust  for  the  infant,  his  executors  and 
administrators,  until  he  attains  twent^'-one,  and  afterwards  for  him  and 
his  heirs ;  *  or  by  a  conveyance  to  the  use  of  the  infant,  his  heirs  or 
assigns  ;  but  if  he  dies  under  twenty-one,  then  to  the  use  of  trustees, 
upon  trust  to  sell,  and  hold  the  purchase-mone}-  upon  the  trusts  on 
which  such  mone^-,  and  the  income  thereof,  would  have  been  held  if  the 
money  had  remained  part  of  the  infant's  personal  estate.^  The  practice 
as  to  investments  in  laud,  with  the  approval  of  the  Com't,  has  been 
already  stated.® 

2  Story Eq.  Jur.  §  1357;  Inwood  r.Twyne,  C.  E.  Green,  346,  575;  Paul  v.  York,  1  Tenn. 
Amb.  419.  As  to  the  conversion  of  an  in-  Ch.  547.  And  see,  where  there  was  an  in- 
fant's property,  see  Macpherson,  278-308;  fant  en  ven^;-e  sn  mere  at  the  date  of  tlie  con- 
Chambers,  56.5-.570;  Seton,  094,  69.5.  version,  Knott  v.  Stearns,  91  U.  S.  G3«.] 

3  Lord  Ashburton  v.  Lady  Ashburton,  6  ^  (j  ygg.  7. 

Ves.  6;  and  see  Tullit  r.  Tiillit,  Amb.  370;  5  This  was  the  form  adopted  in  Pym  v 

Serfreson  v.  Sealev.   2  .\tk.  413;   Ex  parte  Pym,  M.  K.  in  Chambers,  June,  1865. 
.  Phillips,  19  Ves.  122 ;  Webl)  v.  Lord  Shaftes-  6  Ante,  p.  1339. 

burj-,  6  Mad.  100.      [See  Oberle  v.  Lerch,  3 
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THE    FURTHER    CONSIDERATION    OF    CAUSES. 

Where  accounts  or  inquiries  have  been  directed,  the  decree,  :\t  the 
original  hearing,  adjourns  the  further  consideration  of  the  cause  ;  and 
in  order  to  obtain  a  final  decree,  the  cause  must  be  set  down  to  be 
lieard  on  further  consideration.^  The  cause  cannot,  however,  be  set 
down  until  the  accounts  or  inquiries  directed  by  the  decree  have  been 
talven  or  made,  and  the  Chief  Clerk's  certificate,  or  Master's  report,  of 
their  result  filed ;  or  a  special  certificate  or  report  obtained,  showing 
wh}'  the  accounts  and  inquiries,  or  any  of  them,  have  not  been  pro- 
ceeded with. 

The  Court  will  not,  in  general,  entertain  a  summary  application  re- 
lating' to  the  general  matters  of  the  suit,  after  the  adjournment  of 
further  consideration,^  unless  liberty  has  been  given  to  the  parties,  by 
the  decree,  to  apply  to  the  Court  as  they  may  be  advised :  ^  which  is 
usually  done.*  It  will,  however,  entertain  applications  for  collateral 
matters  :  such  as  the  appointment  of  a  receiver.^ 

A  cause  cannot  be  set  down,  on  further  consideration,  on  a  separate 
certificate  or  report :  an  order  on  a  separate  certificate  or  report  must, 
as  we  have  seen,  be  obtained  on  petition,  or  summons.^ 

The  certificate  or  report  cannot  be  challenged,  at  the  hearing  on 
further  consideration,  by  any  person  who  has  not  applied  to  discliarge 
or  vary  it,  and  whose  application  does  not  then  come  on  for  hearing.'' 

No  further  evidence  than  the  certificate  or  report,  as  to   matters 

directly  in  issue  in  the  cause,  will  be  received  on  the  hearing  on  further 

consideration  ;  but,  if  necessary,  the  Court  will,  at  the  suggestion 

*1367  of  counsel,  direct  further  inquiries  as  to  such  matters.^     *  Mat- 

1  Ante,  p.  98G ;  Scton,  56.  As  to  settinj?  *  See  form  of  decree  adjourning  further 
down  the  cause  for  further  hearing  after  the      consideration,  Seton,  5G._ 

trial  of  a  question  of  fact,  see  ante,  p.  11-16  ^  Cooke  v.  Gwyn,  ubi  sup. 

et  scq.  ^  Van  Kamp  v.  Bell,  3  Mad.  430. 

[See  Ruckman  v.  Decker,  1  Stew.  Eq.  5.  "^  Sniitli  v.  Armstrong,  6  De  G.,  M.  &  G 

In  the  United  States,  the  usual  formula  for  150,  154;  Lambe  v.  Orton,   6  Jnr.  N.  S.  61; 

the  adjournment  of  the  cause  for  further  con-  S.  C.   nam.  Lamhe  v.  Orton,  8  W.  R.  Ill, 

sideration  is   "other  matters  are  reserved,"  V.  C.  K. ;  Jaquet  v.   Jaquet,   7  W.  R.  543, 

and  the  cause  is  again  heard,  after  the  ref-  M.  R. 

ercnce  has  been  complied  with,  when  again  8  Fleming  v.  East,  Kay  Ap.  52;  18  Jur. 

called  in  order  on  the  docket  at  a  regular  1112;  Lyne  r.  Lvne,  21  Beav.  316;  8  De  G., 

term.     Shepard  v.  Akers,  2  Tenn.  Ch.  627,  U.  &  G-  553;  rfoward  v.  Chaffers,  9  Jur.  N. 

G.30.]  S.  634  ;   11  W.  R.  585,  V.  C.  K.  ;  Curling  v. 

2  Cooke  V.  Gwyn,  3  Atk.  689.  Austin,  2  Dr.  &  Sm.  123;  and  see  Be  Dele- 
8  Ante,  p.  996.  vante,  Delevaute  v.  Child,  6  Jur.  N.  S.  118, 

V.  C.  S. 
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tcrs  not  directlj-  in  issue  mtiy,  if  the  Court  thinks  proper,  be  proved 
by  affidavit.^ 

Upon  the  hearing  on  further  consideration,  the  Court  will  make  such 
further  order  in  the  cause  as,  upon  reading  the  Chief  Clerk's  certificate, 
or  Master's  report,  appears  to  be  consistent  with  the  justice  of  the  case 
as  it  stands  upon  the  decree  and  certificate  or  report.  If  the  Court  is 
dissatisfied  with  the  manner  in  which  the  certificate  or  report  has  been 
drawn  up,  it  will  direct  the  certificate  or  report  to  be  reviewed  ;  ^  or  the 
cause  will  be  ordered  to  stand  over,  in  order  that  the  Chief  Clerk  may- 
give  the  Judge  such  explanations  as  he  may  require :  in  which  case, 
the  Judge  will  either  see  the  Chief  Clerk  on  the  subject,  or  the  Regis- 
trar will  make  a  note  that  the  cause  stands  OA'cr  for  the  purpose  of 
obtaining  fiu-ther  information  on  the  particular  part  of  the  case  ;  and 
this  note  is  then  communicated  to  the  Chief  Clerk. ^  If  further  investi- 
gation is  required,  it  will  be  made  by  the  Chief  Clerk,  and  a  note  of  the 
result  thereof  communicated  by  him  to  the  Judge,  and,  if  necessary,  to 
the  parties  ;  but  no  formal  certificate  is  usually  drawn  up. 

The  Court  will  not,  however,  direct  the  certificate  or  report  to 
be  reviewed  for  the  purpose  of  deducing  consequences  from  the 
facts  stated  therein  ;  but  will  itself  draw  the  conclusions  from  the  facts 
stated :  *  as  it  will,  where  erroneous  conclusions  have  been  drawn  in 
the  certificate  or  report  from  facts  correctly  stated.^  And  where  the 
cei-tificate  reserves  for  the  consideration  of  the  Court  the  conclusions  to 
be  drawn  from  the  facts  stated  therein,  the  Court  will  look  at  the  evi- 
dence on  which  the  certificate  was  based." 

In  general,  if  the  case  is  such  as  will  admit  of  it,  the  Court  will,  upon 
the  first  hearing  on  further  consideration,  make  a  final  decree  ;  and, 
when  preliminary  inquiries  have  been  directed,  it  will,  when  the  case 
comes  before  it  upon  the  Chief  Clerk's  certificate,  or  Master's  report, 
declare  the  rights  of  the  parties  in  the  matters  in  question.  If  the 
declaration  of  the  Court,  or  the  result  of  the  former  inquiries,  renders 
an^-  further  inquiries  necessary,  the  Court  will  take  this  occasion  to 
direct  such  further  inquiries  :  adjourning  again  the  further  considera- 
tion of  the  cause  ;  and  this  it  will  repeat,  as  often  as  may  be  necessar}'.'' 
The  Court  usually,  at  the  hearing  on  further  consideration,  disposes 
of  the  costs  of  the  suit,  so  far  as  they  have  not  been  already 
♦disposed  of.  Where  the  costs  have  been  partly  disposed  of  *13G8 
at  the  original  hearing,  the  further  consideration  of  the  costs 

1  13  &  14  Vic.  c.  35,  §  38.  For  casos  on  8  Saunders  v.  Walter,  9  Ilarc  Ap.  5;  IG 
this  section,  see  Dcvev  r.  Thornton,  9  Hare,       Jur.  1008. 

2i-l;  Uiisli  V.  Watkins,  14  Beav.  3.3;  Bear  v.  *  Hick  i'.  Motlev,  2  M.  &  K.  312;  Grei,'ory 

Sinitii,  5   De  G.   &  S.  92;  Fallows  v.  Lord  v.  West,  2  Heav.  .541;  nn/e,  p.  1314,  note  (4), 

Dillon,   2    W.    IS.    ,007,    V.    C.    S.;   .see  also  1317,  note  (4),  1318,  note  (8). 

Hof,'liton  V.  Ho^diton,  l.j  Ucav.  278;   Fowler  5  Adams  v.  Claxton,  6  Ves.22G;  ante,  p. 

V.  Hevnell,  1.5  .liir.  1019,  L.   C. ;  Batenian  v.  1243. 

Marfjerison,   2  W.  K.  (;()7,  M.  R. ;  Jie  Dele-  0  Stott  v.    Mcanock,    10  W.   R.  G05,  bis, 

vanfe,  Delevante  v.  Child,  ubi  sup.  L.  J,J. 

2  Ante,  1319.  ^  Seton,  57. 
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should  ])e  expressly  adjourned  b}'  the  decree.^  Formerly,  it  was  usual 
expressly  to  reserve  the  costs  of  the  suit,  in  cases  where  no  order  was 
made  with  reference  to  them  at  the  hearing ;  but  this  is  now  no  longer 
necessary  ;  -  and  it  may  be  remarked  here,  that  where  costs  are  given 
by  the  decree  at  the  hearing,  the  subsequent  costs  will  be  included  ;  * 
and,  therelbre,  if  this  is  not  intended  to  be  done,  the  costs  should  only 
be  given  up  to  the  date  of  the  decree.  The  Court  will  not,  on  the 
question  of  costs,  look  at  the  proceedings  in  Chambers,  or  at  evidence 
made  use  of  there,  or  upon  interlocutory  applications.* 

The  Court  will  not  take  am^  matters  into  consideration,  at  the  further 
hearing,  which  were  in  issue  at  the  first  hearing,  but  were  not  then 
decided,  put  into  a  train  of  investigation,  or  reserved ;  ^  such  matters 
being  considered  as  abandoned,  or  in  such  a  state  as  not  to  entitle  the 
plaintiff  to  an}-  order  on  them.®  If  there  be  any  error  or  omission  in 
the  decree  it  can  only  be  corrected  by  a  rehearing ;  "^  except  that,  in 
the  case  of  an  information  relating  to  a  charity,  the  Court  will  correct 
an  omission  of  the  original  decree,  upon  further  consideration.^ 

It  seems,  formerly,  to  have  been  thought  that  no  direction  could  be 
given  at  a  hearing  upon  further  consideration,  for  the  computation  of 
interest,  where  the  question  of  interest  had  not  been  reserved  by  the 
original  decree ;  ®  but,  according  to  the  present  practice,  the  computa- 
tion of  interest  ma}-  be  directed  upon  further  consideration,  although 

the  question  has  not  been  reserved  by  the  original  decree  ;  ^°  and 
*1369  not  only  may  the  computation  of  simple  *  interest  be  so  directed, 

but,  where  the  Court  finds  large  sums  of  money  in  the  hands  of 
an  agent,  receiver,  trustee,  or  personal  representative,  it  ma}^  direct 
balances  from  time  to  time  in  the  hands  of  the  accounting  party  to  be 
ascertained,  and  interest  to  be  computed  on  them.^ 

1  See  Seton,  50,  57.  decree  entered,  and  at  a  sncceeding  term,  in 

2  J/>.  57.  -  the   Appellate   Court,  for  the  opinion   being 

3  Quarrell  v.  Beckford,  1  Mad.  269,  286;  made  a  record,  there  is  record  evidence  by 
Glutton  V.  Pardon,  T.  &  R.  304;  Seton,  57;  which  to  make  the  corrections.  Elliot  v. 
Morgan  &  Davev,  64;  and  sec  post,  p.  1376.  Cochran,  1  Coldw.  389.     And  see  Dorsheimer 

4  Curling  «.  Austin,  2  Dr.  &  Sm.  12:J.  v.  Korback,  9  C.  E.  Green,  33;  ante,  1029, 

5  The  principle  is  settled,  that  Chancery  n.  4.] 

will  not,  on  further  directions,  decide  a  ques-  >*  Attorney-General  v.  Whitelej',  11  Ves. 

tion  not  reserved  by  the  original  decree.    Lee  241.  247;  and  see  ante,  pp.  14,  384". 

V.  Pindle.  12  Gill  >6  J.  288.  a  Ryves  v.  Coleman,  2  Atk.  440;  Champ 

By  the   Equity  practice  in  Massachusetts  r.  Moody,  2  Ves.  S.  470;  Herle  i'.  Greenbank, 

questions  once  argued  and  decided  in  the  full  1  Dick.  370;  Goodyere  v.   Lake,  Amb.  584; 

Court  are  not  to  be  reheard  at  a  subsequent  S.  C.  1  West,  490;  Sammes  v.  Kickman,  2 

stage  of  the  cause,  unless  there  is  apparent  Ves.  J.  36;  Creuze  v.  Hunter,  4  Bro.  C.  C. 

error.     Pingreeu.  Cotfin,  12  Gray,  288.  318;  S.  C.  2  Ves.  J.  1G4;  Lee  v.  Pindle.  12 

fi  Passingham  v.  Sherborn,  9  Beav.  424,  Gill  &  J.  288. 
4.'i2;  and  see  Le  Grand  v.  Whitehead,  1  Kuss.  i"  (ioodyere  v.  Lake,  Amb.  584;  Sammes 
309,  311;  Morgan  v.  Morgan,  13  Beav.  441;  v.  Rickmah,  2  Ves.  J.  36;  Creuze  v.  Lowth, 
Jones  V.  JMori-all,  2  Sim.  N.  S.  241,  250;  4  Bro.  C.  C.  316;  S.  C.  no)a.  Creuze  v.  Hun- 
Hughes  V.  Jones,  3  DeG.,  F.  &  J.  307;  8  Jur.  ter,  2  Ves.  J.  164;  Plintoff  v.  Havnes,  4  Hare, 
N.  S.  399,  402.  309;  Mackintosh  v.  Great  Western  Kaihvav 

■7  Lord  Shipbrooke  v.  Lord  Hinchinbrook,  Company,  11  Jur.   N.  S.  681,  684,   V.  C.  S. 

13  Ves.  387,  394.     Verbal  errors  in  an  inter-  [See  also  Smith  v.  Smith,  4  Johns.  Ch.  448; 

locutory  decree  in  Equity,  inconsistent  with  Benzein  v.  Robinett,  2  Dev.  Eq.  67;  Smith  v. 

the  opiiiion  on  which  it  is  founded,  may  be  Godbold,    4    Strobh.    Eq.    186;    Shepard   v. 

corrected  before  entering  a  final  decree.    Pin-  Akers,   2  Tenn.  Ch.  627;  ante,  382,  n.  4.] 

gree  v.  Coffin,  12  Gray,  288.     [And  so,  after  i  Pearse  v.  Green,  1  J.  &  W.  135,  141, 144; 
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The  Court  has  even  gone  the  length  of  charging  an  accounting  party 
with  interest  on  the  balance  in  his  hands,  on  further  consideration,  not 
only  where  there  was  no  reservation  of  the  question  of  interest  by  the 
original  decree,  but  even  where  the  original  biU  did  not  pray  that  he 
might  be  so  charged,  and  where  the  circumstances  were  such  that  a 
claim  for  interest  existed,  or  was  known  to  exist,  at  the  time  of  the 
filing  of  the  bill." 

The  equitable  right  to  charge  an  accounting  party  with  interest  —  as 
where  an  agent,  or  trustee,  or  personal  representative,  has  for  a  long 
time,  had  a  considerable  sum  of  money  in  his  hands,  belonging  to  the 
parties  in  the  suit  —  generally  appears  by  the  Chief  Clerk's  certificate, 
or  Master's  report,  in  cases  where  the  Court  directs  a  computation  of 
interest  when  it  has  not  been  reserved  by  the  original  decree.  Where 
this  does  not  so  appear,  it  seems  that  the  Court  will  allow  evidence  of 
new  facts  to  be  adduced  on  further  consideration,  upon  which  to  ground 
an  inquiry  as  to  balances,  for  the  purpose  of  charging  interest.'' 

*  Although  the  Coui't  will,  in  cases  where  a  proper  ground  *1370 
appears,  direct  the  computation  of  interest  on  further  consid- 
eration, where  the  question  of  interest  has  not  been  reserved  by  the 
original  decree,  yet,  where  the  original  decree  contains  no  declaration 
or  inquiry  as  to  wilful  default  on  the  part  of  the  defendant,  it  will  not, 
at  the  hearing  on  further  consideration,  make  an  order  charging  him 
with  wilful  default,  or  direct  an  inquiry  upon  the  subject,  notwithstand- 
ing the  bill  has  made  a  case,  and  the  certificate  has  laid  the  foundation 
for  such  an  inquiry.^     In  such  a  case,  the  proper  course  appears  to  be 

Johnson  v.  Prendergast,  28  Beav.  480;  and      interest,  see  further,  Newton  v.  Bennett,  1 
see  Davenport  v.  Stafford,  14  Beav.  319;  2      Bro.  C.  C.  (Perkins's  ed.)  361,  362,  notes; 
De  G.,  M.  &  G.  901.    As  to  the  practice  of      [Frej- 1\  Frey,  2  C  E.  Green,  71;  Barney  v. 
allowing  rests  and  compound  interest  against      Saunders,  16  How.  542]. 
trustees,  &c.,  see  Fay  v.  Howe,  1  Pick.  527  2  Turner  v.  Turner,  1   J.  &  W.  39,  43; 

(2d  ed.),  528,  and  cases  cited   in   note  (1);  Pearse  v.  Green,   ib.   135;    Good  v.   Blewitt, 

Boj'nton  v.   Dyer,   18    Pick.   1;    Hughes    v.  cited  i6.  142;  WiLson  v.  Metcalf,  1  Russ.  530, 

Smith,  2  Dana,  253;  Karr  v.  Karr,  6  Dana,  533,   537;  Hollingsworth   v.   Sliakeshaft,    14 

3:  Hodge  v.  Hawkins,  2   Dev.  &  Bat.   506;  Beav.  4i)2  ;  Stafford  ?;.  Fiddon,  23  Beav.  386 ; 

Ringgold  1'.  Ringgold,  1  Harr.  &  G.  11;  Har-  Johnson  v.  Prcmlergnst,  ubi  sup.  ;  Frv  y.  Fry, 

land's   Accounts,   5   Rawle,    323.     Trustees,  10  Jur.  N.  S.  983. 

executors,   guardians,  &c.,  will   in  cases  of  8  Parnell  v.  Price,   14  Ves.  502;  but  see 

gross  delinquency  be  charged  with  compound  Curling  v.  Austin,  2  Dr.  &  Sm.  129.    There 

interest.  See  the  cases  cited  above,  and  2  Kent,  is  a  very  niatcrial  discrepancy  between  the 

231.  note,  in  which  this  subject  is  considered,  report  oi'  Parnell  v.  Price,  in  the  original  and 

and  the  cases  cited.     Diffendcrffer  r.  Winder,  second  edition  of  Mr.  Vesev's  Reports.     In 

3  Harr.  &  G.  311;  2  Storv  Kq.   Jur.  1277;  the  report  in  the  original  edition,  which  ap- 

Clarkson  v.  Depeyster,  1  ifopk.  424;  Rogers  pears  to  be  erroneous,  it  is  stated  that  "  Tli« 

V.  Rogers,  ib.  615;  Doniford  v.  Dornford,  12  directions  were  given  for  interest  and  costs. 

Sumner's  Ves.   127,    note   (n);    Evartson   v.  upon  the  Master's  report;  and  that  the  in- 

Tappan,-5  John.  Ch.  497.     Where  a  trustee  quiry  prayed  by  the  petition  was  refused;" 

has  employed  the  trust  money  in  trade,  and  whereas,  in  the  second  edition,  it  stands  thus : 

refuses  to  account,  he  will  be  charged  with  "  The  directions  were  given  for  interest  and 

compound   interest.     Schieffclin   v.    Stewart,  costs,  upon  the  Master's  report,  and  the  in- 

1  John.  Ch.  620;  see  [McKnight  i;.  Walsh,  8  quir}-  prayed  by  the  petition  was  f/miifed." 
C.  E.  Green,  137].     Where  interest  was  or-  I'Garllind    v.   Littlewood,    1    Beav.   527; 
dered  to  be  paid  annually  for  maintenance  Green  v.  Hadlcy,  7  Beav.  274;  Jones  v.  Mor- 
and  education,  interest  was  allowed  on  the  rail,  2  Sim.  N.'S.  241,  250;  Coope  v.  Carter, 
annual  arrears  of  interest.     Mvers  v.  Mvers,  2  De  G.,  M.  &  (i.  2!)2,  297;  JMassej^  v.  Mas- 

2  M'Cord  Ch.  214,  266;  Bowles  v.  Drayton,  sev,  2  J.  &  II.  728;  Jie  Delevante,  Delevanto 
1  Desaus.  489;  Wright  v.  Wright,  2  M'Cord  v.  Child,  6  Jur.  N.  S.  118,  V.  C.  S.  ;  crmtra, 
Ch.  202;  Spark  v.  Ix)ng,  1  Ired.  Eq.  426.  Travers  «.  Tnwnscnd,  1  Moll.  496;  Franklin 
As  to  charging  executors  and  trustees  with  v.  Beamish,  2  Moll.  383. 
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for  the  plaintiff  to  apply  for  leave  to  file  a  supplemental  bill,  in  the 
nature  of  a  bill  of  review.^ 

Although  a  receiver  has  been  refused  upon  the  hearing  of  the  cause, 
yet  if,  upon  the  certificate,  a  new  state  of  facts  appears  :  for  example, 
a  balance  in  the  hands  of  the  defendant :  the  Court  will  entertain  a 
renewed  application  for  a  receiver.^ 

As  a  general  rule,  the  Court  will  not  make  a  decree  between  co-de- 
fendants.^ Where,  however,  it  makes  such  a  decree  it  will  only  be 
made  on  further  consideration :  ^  unless  the  evidence  at  the  original 
hearing  is  so  clear  and  satisfactory,  that  the  Court  is  convinced  that  no 
further  evidence  can  be  produced  by  the  defendants  at  any  subsequent 
proceedings.*^ 

The  Court  will  not,  upon  the  further  consideration  of  the  cause, 
make  any  order  which  will  have  the  effect  of  varying  or  impugning  the 
original  decree  :  even  though  a  new  state  of  circumstances  appears  by 
the  certificate,  showing  that,  if  the  facts,  as  they  are  stated  upon  the 
certificate,  had  been  before  the  Court  at  the  time  when  it  pronounced 
the  decree,  it  would  not  have  given  the  directions  contained  in  the 
original  decree  ;  ^  but  where  the  original  decree  only  directs  ac- 
*1371  counts  and  inquiries,  and  the  Court,  at  the  *  hearing  on  further 
consideration,  is  of  opinion  that  the  plaintiff  is  not  entitled  to 
maintain  the  suit,  it  ma}'  dismiss  the  bill.-^ 

Formerly-,  it  was  not  necessary  that  the  cause  should  be  set  down  for 
the  further  hearing  before  the  branch  of  the  Court  in  which  the  decree 
was  pronounced  ;  '-^  but  now,  further  proceedings  in  a  cause  must  be  had 
before  the  Judge  to  whose  Court  such  cause  is  attached  :  unless  removed 
therefrom  by  a  special  order  of  the  Lord  Chancellor  or  Lords  Justices.' 

2  Hoclson  V.  Ball,  1  Phil.  177.  179 ;  Part-  with  an  inclination  to  extend  the  principle  in 
ington  u.  Kevnolds,  4  Drew.  253,259;  4  Jur.  order  to  prevent  a  multiplicit-\- of  suits.  Elliott 
N.  S.  200,  201 ;  Morrall  v.  Pritchard,  14  W.  v.  Pell,  1  Paige,  2(58;  Henshaw  v.  Ward,  9 
R.  172,  V.  C.  S.  The  plaintiff  need  only  Humph.  568;  Allen  r.  Baugus,  1  Swan,  404; 
make  out  a. prima  /< I cie  case,  on  the  applica-  Ingram  v.  Smith,  1  Head,  428;  La  Grange, 
tion  for  leave  to  tile  the  bill.  Partington  v.  &c.  R.  Co.  v.  Memphis,  &c.  R.  Co.,  7 
Reynolds,  6  W.  R.  615,  V.  C.  K.  Coldw.  420,  452;  Mount  v.  Potts,    8  C.   E. 

3  Attorney-General  v.  Mayor  of  Galway,  Green,  188  ;  Corcoran  v.  Chesapeake,  &c.  Co., 
1  Moll.  95.    ■  94  U.  S.  741;  Vance  v.  Edwards,  11  \V.  Va. 

4  [Fletcher  v.  Green,  33  Beav.  513.]  342.] 

5  [Smith  ».  Baker,  1  Y.  &  C.  C.  C  223,  7  Wilson  v.  Metcalf,  1  Russ.  530,  5-36; 
228.]  Quarrell  v.  Beckford,  1  Mad.  269,  286;  Pritch- 

[6  "  Where,"  says  Lord  Eldon,  "a  case  is  ard  v.  Draper,  1  R.  &  M.  191 ;  and  see  Lyne 

made   out  between   defendants,  by  evidence  v.  Lj-ne,  8  De  G.,  M.  &  G.  553. 
arising  from  pleadings  and  proofs  between  i  Barton  v.  Barton,  3  K.  &  J.  512;  3  Jur 

plaintiffs  and  defendants,  a  Court  of  Equity  N.    S.    808 ;   and   see   Anon.,  11  Ves.    169 ; 

is  entitled  to  make  a  decree  between  the  de-  [Fourniquet  v.  Perkins,  16  How.  82 ;  and  seo 

fendants,  and  is  bound  to  do  so."     Chamley  Topp   v.    Pollard,    24  Miss.   682.      And,    in 

V.  Lord  Dunsany,  2  Sch.  &  Lef.  718.     And  general,  a  decretal  or  interlocutory  order  may, 

see,  to  the  same  effect,  Cottingham  v.  Earl  of  on   final   hearing,    be    altered,    modified,   or 

Shrewsbury,    3    Hare,    638;    Farqharson   v.  vacated.     Gibson  w.  Reese,  50  111.  383  ;  Jaques 

Seton,  5  Russ.  45,  62;  Green  v.   Pledger,  3  i;.  Methodist  Episcopal  Church,  17  John.  548; 

Hare.  170;  Hood  v.  Clapham,  19   Beav.  90;  Sherin   v.    Smith,    79   N.    C.  310;    Shaw  v. 

Bate  V.  Hooper,  5.De  G.,  M.  &  G.  345;  Raby  Patterson,  2  Tenn.  Ch.  174.    See  ante,  986, 

V.  Ridehalgh,  7  De  G.  &  M.  104 ;  Sanford  v.  n.  3.] 

Morrice,  11  CI.  &  F.  667,  681.     See  also,  under  2  Pemberton  v.  Pemberton,  11  Ves.  53. 

the  Judicature  Act,  Furuess  v.  Booth,  4  Ch.  ^  dd.  VI.  5.     As  to  the  transfer  of  causes, 

Div.  586.  see  ante,  pp.  70,  798. 
The  American  authorities  are  in   accord, 
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In  order  to  set  a  cause  down  on  further  consideration,*  the  solicitor 
for  the  plaintiff,  or  party  having  the  conduct  of  the  cause,  should,  after 
the  expiration  of  eight  da3's,  and  within  fourteen  days  from  the  filing  of 
the  Chief  Clerk's  certificate,^  leave  at  the  Order  of  Course  seat  in  the 
Registrars'  office,  a  written  request  that  the  cause  may  be  set  down  for 
further  consideration,  before  the  Judge  bj'  whom  it  is  to  be  heard.* 
After  the  expiration  of  the  fourteen  daj's,  it  will  be  set  down  b}'  the 
Jlegistrar,  upon  a  like  request  of  the  solicitor  for  the  plaintiff  or  any 
other  party''  desiring  to  have  the  same  set  down.  In  either  case,  the 
decree  or  order  adjourning  further  consideration,  or  an  office  cop}" 
thereof,  and  an  office  cop}'  of  the  Chief  Clerk's  certificate,  or  a  mem- 
orandum of  the  date  when  such  certificate  was  filed,  indorsed  on  the 
request  by  the  Clerk  of  Reports,  must  be  produced  to  the  Registrar's 
clerk. ^  The  Registrar's  clerk  retains  the  request  for  filing ;  and  sets 
down  the  cause  on  the  same  day  the  request  is  left  "with  him  ;  ^  but  the 
cause,  when  so  set  down,  will  not  be  put  into  the  paper  for  further  con- 
sideration until  after  the  expiration  of  ten  days  from  the  day  on  which 
it  is  set  down  ;  and  it  is  marked  in  the  cause  book  accordingly.  Notice 
thereof  must  be  given  to  the  other  parties  in  the  cause,  at  least  six  days 
before  the  day  for  which  the  same  may  be  so  marked  for  further  con- 
sideration.^" 

A  cause  may  be  marked  for  hearing  on  further  consideration  as  a 
short  cause,  upon  production  of  the  certificate  of  the  plaintiff's 
counsel  that  the  cause  is  fit  to  be  so  heard  without  the  consent  *  of  *137? 
the  solicitors  for  any  of  the  defendants ;  but  it  wiU  not  be  so 
marked  for  any  day,  until  after  the  expiration  of  the  ten  days  above 
mentioned ;  unless  by  consent  of  all  parties,^  Notice  that  the  cause 
has  been  marked  for  hearing  as  a  short  cause  should,  where  not  so 
marked  by  consent,  be  given  to  the  other  solicitors  in  the  cause,  by  the 
solicitor  of  the  plaintiff.^ 

If  the  cause  has  originated  in  Chambers,  it  may  after  the  expiration 
of  eight  days,  and  within  fourteen  days,  from  the  filing  of  the  certificate 
of  the  Chief  Clerk,  be  brought  on  for  further  consideration  by  a  sum- 
mons to  be  taken  out  by  the  plaintiff  or  party  having  the  conduct  of 
the  cause ;  and  after  the  expiration  of  such  fourteen  days,  by  a  sum- 
mons to  be  taken  out  by  any  other  party  ;  and  such  summons  must  be 

■*  If  further  directions,  instead  of  further  ''  Tbld. 

consideration,    have    been    reserved  by  the  ^  ]{eg.  Regul.  15  March,  1860,  r.  9. 

former  decree  or  order  (which  was  the  prac-  8  ]b,  r.  1. 

tire  before  Nov.,  1852),  the  cause  is  set  down  i"  Ord.    XXT.   10.     If  the   bill   has   been 

for  hearing  on  furtlicr  dirf'ctidiis,  in  the  same  taken    pro   canfcssn   against  an   absconding 

manner  a.s  a  cause  is  si:t  down  for  hearing  afior  defendant,  notico  to  iiini  will  l)e  unnecessary. 

a  trial;  a.s  to  which,  see  ante,  p.  114G;  and  Green  v.  Harrison,  4  W.  R.  096. 

BceOrd.  XXI.  9;  and  Braithwaite's  I'r.  4.!.S.  Mieg.    Regul.    15    March,    1800,   r.   10. 

6  By  consent,  the  cause  may  be  set  down  For  forms  of  certificate  and  consent,  see  Vol. 

at  anvtime  after  the  certificate  is  filed,  not-  III. 

•withstanding  the  eight  davs  have  not  expired.  2  Ree  M(desworth  v.  Snead,  11  W.  R.  9-34, 

For  form  of  consent,  see  Vol.  III.  V.  C.  W. ;  and  unte,  p.  972.     For  form  of 

6  Ord.  XXI.  10.     F*-  form  of  request, see  notice,  see  Vol.  III. 
ibid      and  Vol.  Ill 
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served  on  the  other  parties  six  clear  days  before  the  return  thereof.^ 
Upon  the  return  of  the  summons,  the  cause  will  be  heard  on  further 
consideration  in  Chambers,  or,  if  there  is  a  question  which  the  Judge 
thinks  ouij^ht,  or  the  parties  desire,  to  be  argued  by  counsel,  it  will  be 
adjourned  into  Court.  Where  the  hearing  on  further  consideration  is 
adjourned  into  Court,  a  note  signed  by  the  Chief  Clerk  to  that  etfect  is 
left  with  the  clerk  at  the  Order  of  Course  seat  in  the  Registrar's  office  ; 
and  when  the  cause  has  been  set  down  by  him,  notice  thereof  should  be 
given  to  the  other  parties,  by  the  solicitor,  at  whose  instance  it  is  set 
down.*  If  the  parties  desire  that  the  cause  should  be  heard  as  a  "  short 
cause,"  the  note  mentions  the  short  cause  day  on  which  it  is  to  be 
heard.  In  other  cases,  it  will  not,  except  by  consent,  be  put  into  the 
paper  before  the  expiration  of  ten  days  from  the  time  when  it  was  set 
down.^ 

Notice  that  a  cause  has  been  set  down  on  further  consideration,  or 
the  summons  for  the  further  consideration  thereof,  must  be  served  on 
any  person  who  has  been  served  with  notice  of  the  decree,  and  has  ob- 
tained an  order  for  leave  to  attend  proceedings,  as  well  as  on  the  par- 
ties named  on  the  record.^  If  there  has  been  a  sale,  and  the  purchase- 
money  in  Court  is  to  be  distributed,  the  purchaser  must  be  served  with 
a  notice  that  the  cause  is  coming  on  for  further  consideration,  and  that 

the  purchase-money  will  be  disposed  of  under  the  direction  of 
*1373  the  Court.''     The  purchaser  will  *  not,  however,  be  allowed  his 

costs  of  appearance,  if  he  has  obtained  his  convej-ance.^  So, 
also,  if  any  person  has  obtained  what  is  ordinarily  termed  a  "stop 
order,"  that  is,  an  order  that  a  fund,  or  some  part  of  it,  shall  not  be 
dealt  with,  without  notice  to  him,  he  must  be  served  with  a  similar 
notice,  where  it  is  intended  to  deal  in  any  manner  with  the  fund  to 
which  the  stop  order  applies.^ 

Before  the  cause  comes  on  to  be  heard  in  Court,  a  print  of  the  bill,  a 
copy  of  the  decree  or  order  adjom-ning  the  further  consideration,  of  the 
record  and  verdict  thereon  (where  there  has  been  a  trial  of  a  question 
of  fact),^  of  the  Chief  Clerk's  certificate,  and  of  any  other  orders  or 
certificates  which  will  be  referred  to  at  the  hearing,  should  be  left  with 
the  Usher  for  the  use  of  the  Court  by  the  solicitor  for  the  party  who 
has  set  the  cause  down. 

As  in  other  cases,  if  it  is  found  that  the  hearing  cannot  be  conven- 
iently proceeded  -nith,  in  consequence  of  the  solicitor  for  any  party 

3  Regul.  8  Aug.,  1857,  r.  18.  By  consent,  5  Seton,  41.  In  the  Chambers  of  V.  C. 
the  six  days,  as  well  as  the  four  days  be-  Stuart,  no  direction  will  be  given  for  hearing 
tween  the  signature  of  the  certificate  by  the      the  cause  as  a  short  cause.     Ibid. 

Chief  Clerk  and  the  approval  by  the  Judge,  6  Seton,  40. 

and  the  eight  days  following  the  filing  of  the  '  Seton,  40 ;  Bamford  v.  Watts,  2  Beav. 

certificate,  mav  be  waived,  and  the  summons  201. 

made  returnable  immediately  after  the  cer-  i  Barton  v.  Latour,  18  Beav.  526;  Noble 

tiflcate  is  filed.     For  form  of  summons,  see  v.  Stow  (No.  2),  30  Beav.  272;  and  see  Row- 

Regul.  8  Aug.,  1857,  r.  18 ;  and  Vol.  III. ;  and  lev  v.  Adams,  16  Beav.  312. 

for  form  of  consent,  see  Vol.  III.  '-  Seton,  40;  and  seejsosi,  Chap.  XXXVII. 

4  For  forms  of  note  and  notice  s''*  Vol.  §  ^^top  Orders. 
in.  ''^  Ante,  p.  1146. 
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having  neglected  to  attend  personally,  or  b}-  some  proper  person,  or  of 
his  having  neglected  to  deliver  the  proper  papers  for  the  use  of  the 
Court,  such  solicitor  may  be  ordered  personally  to  pay  to  smy  of  the 
parties  such  costs  as  the  Court  may  think  fit  to  award.* 

The  course  of  proceeding  at  the  hearing  is  much  the  same  as  that 
pursued  at  the  original  hearing."  The  parties  should  be  provided  with 
affldaAdts  of  ser%dce  of,  or  of  having  been  served  with,  the  notice  of  set- 
ting down  the  cause  for  hearing  on  further  consideration,  or  the  sum- 
mons for  the  further  consideration  of  the  cause  where  the  cause  is  to  be 
heard  in  Chambers,  in  order  that,  in  case  any  party  makes  default,  the 
cause  may  be  heard  in  his  absence.®  Where  a  purchaser  does  not 
appear,  an  affidavit  of  service  of  notice  to  him  of  the  intended  apphca- 
tion  of  the  purchase-mone}',  and  that  the  convej'ance  has  been  executed 
and  dehvered  to  him,  wiU  be  necessary.'' 

Anj-  person  who  has  been  found  by  the  certificate  to  be  interested  in 
the  subject-matter  of  the  suit :  such  as  a  creditor  whose  claim 
has  been  allowed:  has  a  right  to  appear  upon  the  hearing  *  of  *1374 
the  cause  for  further  consideration,  to  protect  his  own  interest ; 
and  he  maj-  do  so,  without  previously  obtaining  leave  to  appear,  pro- 
^'ided  he  desires  to  take  advantage  of  nothing  but  what  appears  in  the 
certificate.-^ 

Upon  a  hearing  on  further  consideration,  the  Court  will  not  alter,  or 
add  to,  the  original  decree  ;  nor  will  it  permit  facts  to  be  brought  before  it, 
in  order  to  ground  upon  them  a  direction  not  warranted  b}'  the  original 
decree.^  Any  facts,  however,  which  have  occurred  since  the  original 
decree,  and  have  altered  the  situation  of  the  parties,  or  affected  their 
rights  in  the  subject-matter,  and  which  have  not  been  brought  before 
the  Court  by  supplemental  proceedings,  and  are  not  directly  in  issue  in 
the  cause,  ma3"  be  proved  by  affidavit  at  the  hearing  on  further  con- 
sideration ; '  and  the  Court  will  direct  an}-  further  inquiries  or  accounts, 
where  circumstances  have  arisen  which  render  it  necessary  to  give  such 
directions,  in  order  to  fulfil  the  objects  of  the  decree.* 

If  any  money  belonging  to  a  married  woman  is  to  be  dealt  with  on 
further  consideration,  the  Court  will  receive  proof  by  afflda\it  of  all 

*  Ord.  XXI.  rr.  11,  12 ;  ante,  p.  977.  For  forms  of  briefs  and  indorsements,  see 

5  Ante,  pp.  977  et  seq.     No  further  con-  Vol.  III. 
Bideration  will  be  allowed  to  stand  over  to  an  "  Trewick  v.  Paramore,   7  Jur.  1123,  V. 

indeliiiite  period.     Ord.  XXI.  1-3.     The  brief  C.  K.  B.    For  forms  of  affidavits,  see  Vol. 

of  each  party  on  further  consideration  will  III. 

consist  of  tlie  decree  or  order  made  at  the  7  Seton,  40;  Reg.  Regul.  15  Mar.,  1860, 

former  hearing,  the  Chief  Clerk's  certificate.-  r.  30;  ante,  p.  1372. 

and  any  intermediate  orders  or  certificates;  i  Young    v.    Everest,    1    R.    &    M.    420; 

but  no  part  of  the  schedules  to  the  certifi-  Hutchinson  v.  Freeman,  4  M.  &  C.  490;    3 

cate,  or  of  any  account  filed  therewith,  should  Jur.  G94;  but  see  Grace  v.  TeiTington,  2  Coll. 

be  included,  unless  the  sfKicial  circumstances  53;  9  Jur.  421. 
of  the  case  may  render  the  same  necessary.  2  Ante,  p.  1368. 

The  brief  should   be  accompanied  by  such  »  13  &  14  Vic.  c.  35,  §  28;  ante,  1367. 

observations  as  may  be   deemed   advisable,  *  Fleming  v.  East,  Kay  Ap.  52 ;  18  Jur. 

and  by  the  brief  and  other  papers  held  by  1112;  Re  Delevante,  Delevante  v.  Child,  8 

counsel  at  the  fonner  hearing  or  hearings.  Jur.  N.  S.  118,  V.  C.  S.;  Howard  u.  Chaffere, 

As  to  consult,ition  and  refresher  and  other  9  Jur.  N.  S.  634;  11   VV.  R.  585,  V.  C.  K!^i 

fees  and  costs,  see  ante,  p.  977,  note   (6).  Curling  v.  Austin,  2  Dr.  &  Sm.  129. 
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Buch  matters  as  are  necessary  to  enable  the  Court  to  order  payment 
thereof.^  In  the  absence  of  such  evidence,  the  money  will  be  carried 
over  to  the  separate  account  of  the  husband  and  wife,  or  of  the  wife 
alone,  subject  to  further  order.® 

An  order  made  upon  further  consideration  is  a  decree  of  the  Court ; 
and  is  drawn  up  by  the  Registrar,  passed,  entered,  enrolled,  and  en- 
forced, in  the  manner  pointed  out  in  a  preceding  chapter. '^  The  party 
bespeaking  the  order  must  leave  with  the  clerk  of  the  Registrar  in 
attendance  in  Court  on  the  da}'  the  order  was  pronounced,  counsel's 
brief;  the  original  decree,  or  the  last  order  on  further  consideration, 
and  any  subsequent  orders  to  revive  or  carry  on  the  proceedings,  or 
office  copies  thereof;  an  office  copy  of  the  Chief  Clerk's  certificate  ;  and 
office  coi^ies  of  affidavits  and  any  exhibits,  documents,  or  other  evidence 
used  at  the  hearing ;  and  a  consent  brief  for  any  purchaser,  or  an  affi- 
davit of  notice  to  him,  and  that  the  conveyance  has  been  executed  and 
delivered  to  him  ;  ^  if  any  fund  in  Court  is  dealt  with,  the  Accountant- 
General's  certificate,  and,  if  the  funds  are  restrained  by  any 
*1375  order,  the  *  restraining  order,  or  an  office  copy  thereof,  will  be 
required  to  be  left ;  ■'  if  payment  is  ordered  to  legal  personal 
representatives,  the  probate  or  letters  of  administration,  stamped  for  a 
sufficient  amount,  must  also  be  left.^ 

6  13  &  14  Vic.  c.  35,  §  28.  2  jb,  r.  17;  and  see  ante.,  pp.  1009  et  scq. ; 

6  Seton,  70;  ante,  p.  94.  and;;o«<,  Chap.  XLI.,  Payment  out  of  Court. 

T  Ante,  Chap.  XXVI.  §§  3,  4,  7,  pp.  1008  For  terms  of  orders  on  further  consideration, 

etseq.  see  Seton,  38,  39;  140  et  seq. ;  159  et  seq.; 

8  Ord.  I.  20  ;  Reg.  Regul.  15  Mar.,  1860,  239  et  seq. ;  256  et  seq.     As  to  the  fee  payable 

IT.  29,  30 ;  ante,  p.  1011.  on  the  order,  see  ante,  p.  1015,  note  (2). 

1  Reg.  Regul.  15  March,  1860,  r.  16. 
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[In  the  United  States,  the  subject  of  costs  is  regulated  by  statute ;  and  being  usually 
confined  to  the  fees  of  the  officers  of  Court,  only  the  general  principles  and  not 
the  details  of  this  chapter  are  applicable  to  our  system.] 


*  CHAPTER   XXXI.  *1376 

COSTS. 
Section  I.  —  Costs  in  General. 

Where  the  Court  adjourns  the  further  consideration  of  a  cause,  It 
does  not  usually  make  any  order  as  to  costs  until  the  further  hearing.^ 
Where,  however,  some  of  the  defendants  are,  or  some  part  of  the  bill 
is,  dismissed  at  the  hearing,  or  where  an  improper  defence  has  been  set 
up,  the  Court  usually  disposes  of  the  costs  of  the  dismissed  defendants, 
or  the  costs  occasioned  by  the  dismissed  part  of  the  bill,  or  the  im- 
proper defence,  at  the  original  hearing.^ 

Where  the  costs  are  given  generally  by  the  decree,  the  subsequent 
costs  will  be  included ;  *  and  this  will  be  the  case,  although  there  is  a 
reservation  of  "  the  costs  of  the  suit  not  before  provided  for,"  if  there 
are  other  costs  which  might  be  included  under  these  words.*  If,  there- 
fore, the  subsequent  costs  are  not  intended  to  be  included,  the  direction 
should  be  confined  to  the  costs  up  to  the  decree.^ 

The  giving  of  costs  in  Equity  is  entirely  discretionary : "  as  well  with 
respect  to  the  period  at  which  the  Court  decides  upon  them,  as  with 
respect  to  the  parties  to  whom  they  are  given.  It  must  not  be  sup- 
posed, however,  that  the  Court  is  not  governed  by  definite  principles  in 
its  decisions  relative  to  the  costs  of  proceedings  before  it.  All  that 
is  meant  by  the  dictum,  that  the  giving  of  costs  in  Equity  is  entirely 
discretionary,  is,  that  the  Court  is  not,  like  the  ordinary  Courts, 
held  inflexibly  to  the  rule  of  giving  the  costs  of  the  suit  to  the  suc- 

1  Seton,  57;  Morgan  &  Da vey,  G5.  As  to  6  Scarborough  v.  Burton,  2  Atk.  Ill; 
the  delivery  of  bills  of  costs  and  taxations,  Bennct  College  v.  Carev,  3  Bro.  C.  C.  390; 
on  apiilications  under  the  Solicitors'  Acts,  see  Millington  v.  I'ox,  3  U.'L  C.  338,  352;  Kem- 
poit.  Chap.  XLIV.,  Solicitors.  nant  v.  Hood,  G  Jur.  N.  S.  1173,  L.  ,JJ.;  see 

2  Seton,  57.  Saunders  v.  Frost,  5  Pick.  271;  Clark  v.  Keed, 
«  Quarrell  v.   Beckford,  1  Mad.  269,  286;       11  Pick.  449;   Teni])le  v.  bawson,   19  Ark. 

Glutton  V.  Pardon,  T.  &  K.  304;  Morgan  &       148;  [Ogg  v.   Leinart,    1   Ileisk.   43].      The 
Davev,  66,  344;  and  see  ante,  p.  1368.  giving  of  costs  is  not  tlie  subject  of  error. 

*  Quarrell  v.  Beckford,  uhi  sup.  Cowlus  v.  Whitman,  10  Conn.  121. 

6  Seton,  57.     i'or  form  of  such  an  order, 
gee  ib.  56. 
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♦1377  cessfiil  party ;  but  that  it  *  will,  iu  awarding  costs,  take  into 
consideration  the  circumstances  of  the  particular  case  before  it, 
or  the  situation  or  conduct  of  the  parties,  and  exercise  its  discretion 
with  reference  to  those  points.  In  exercising  this  discretion,  however, 
the  Court  does  not  consider  the  costs  as  a  penalty-  or  punishment ;  but 
merely  as  a  necessary  consequence  of  a  party  having  created  a  litiga- 
tion in  which  he  has  failed  ;  ^  and  the  Court  is,  generally,  governed  by 
certain  fixed  principles  which  it  has  adopted  upon  the  subject  of  costs, 
and  does  not,  as  is  frequently  supposed,  act  upon  the  mere  caprice  of 
the  Judge  before  whom  the  cause  liappens  to  be  tried. ^ 

A  difference  between  the  Courts  of  Law  and  Equity,  with  respect  to 
costs,  frequently  arises  from  the  nature  of  the  property  over  which  the 
latter  are  called  upon  to  exercise  their  jui-isdiction.  A  large  proportion 
of  suits  in  Equity  are  instituted  for  the  purpose  of  obtaining  the  admin- 
istration of  property ;  and,  in  cases  of  that  description,  the  practice  of 
the  Court  is,  not  to  direct  the  costs  of  the  proceedings  to  be  paid  by 
one  party  to  another,  but  to  order  pa3^ment  of  them  out  of  the  estate. 
The  Court  will  also,  for  the  purpose  of  affording  due  protection  to 
trustees  or  others  concerned  in  the  administration  of  trust  property, 
order  the  costs  they  have  been  put  to,  to  be  paid  out  of  the  trust  fund 
which  is  the  subject  of  litigation. 

In  considering  the  subject  of  costs,  the  attention  of  the  reader  will, 
therefore,  be  directed :  1st,  To  the  rules  upon  which  the  Court  acts,  ia 
awarding  the  costs  of  a  suit  to  be  paid  by  one  party  to  another ;  ^  and, 
2dl3',  To  the  rules  which  regulate  its  determination,  with  regard  to  the 
payment  of  costs  out  of  the  subject-matter  of  the  litigation.*  The 
Court  of  Chancery  makes  a  distinction  with  regard  to  the  principle  upon 
which  the  officer  of  the  Court  is  to  proceed,  in  the  taxation  of  costs, 
by  allowing  a  larger  proportion  of  actual  expenditui'e  to  parties 
*1378  holding  particular  characters  *  than  it  allows  in  ordinary  circum- 
stances. This  distinction  is  marked  by  the  terms  of :  "costs 
as  between  party  and  party,"  which  are  the  ordinary  costs  allowed  by 
the  Court ;  and  "  costs  as  between  solicitor  and  client,"  which  are  the 

1  Per  Lord  Cranworth  in  Clarke  v.  Hart,  10  Conn.  121;  Coleman  v.  Moore,  3  Litt.  355; 
6  H.  L.  Ca.  633;  5  Jur.  N.  S.  447,  453;  see  but  see  Hi^htower  v.  Smith.  5  J.  J.  Marsh, 
also  Wortham  v.  Lord  Dacre,  2  K.  &  J.  437,  54'2,  544;  13\irgh  v.  Kenny,  1  Irish  Eq.  264. 
438 ;  Purser  v.  Darby,  4  K.  &  J.  41 ;  Caton  And  inasmuch  as  costs  in  Chancery  do  not 
V.  Caton,  L.  R.  1  Ch.  Ap.  137,  149 ;  12  Jur.  necessarily  follow  a  decree,  there  must  not 
N.  S.  171,  175,  L.  C.  only  be  a  decree  in  favor  of  a  party,  but 

2  Brooks  V.  Byam,  2  Story,  553,  554;  there  must  also  be  an  express  order  or  decree 
Grav  V.  Gray,  15  Ala.  779 ;  Coleman  v.  for  his  costs,  or  thev  are  lost.  Connable  v. 
MooVe,  3  Litt.  355;  Tomlinson  v.  Ward,  2  Bucklin,  2  Aik.  221;  Stone  v.  Locke,  48 
Conn.  396.  Costs  do  not  always  follow  a  iMaiiie,  425;  see  Travis  v.  Waters,  12  John, 
decree  in  favor  of  a  party,  even  of  one  pray-  500 ;  S.  C.  1  John.  Ch.  85.  Where  a  bill  has 
ing  relief,  but  rest  in  the  discretion  of  the  been  dismissed  from  the  docket,  for  want  of 
Court,  and  are  to  be  awarded  or  refused,  prosecution,  on  motion  of  the  defendant, 
according  to  the  justice  of  each  particular  without  an}'  reservation  of  the  question  of 
case.  Kave  v.  Bank  of  Louisville,  9  Dana,  costs,  the  cause  cannot  properly  be  brought 
261,  264;  Tomlinson  v.  Ward,  2  Conn.  396  ;  forward,  at  a  subsequent  term  on  motion,  to 
Hunt  V.  Lewin,  4  Stew.  &  P.  138;  Randolph  obtain  an  order  for  costs.  Stone  v.  Locke,  48 
V.  Rosser,  7  Porter,  249 ;  Travis  v.  Waters,  12  Maine,  425,  427. 

John.  300;  Meth.  Epis.  Church  v.  Jacques,  1  3  Sec  post,  §  2. 

John.  Ch.  65;  ib.  166;  Cowles  v.  Whitman,  «  lb.  §  3. 
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costs  allowed  by  the  Court  to  parties  filling  the  characters  aliiided  to.^ 
A  third  section,  therefore,  will  be  devoted  to  the  consideration  of  the 
principles  of  taxation,  for  the  purpose  of  pointing  out  those  cases  in 
which  the  Court  allows  the  taxation  of  costs  upon  a  more  extended 
scale  than  the  usual  scale  of  taxation  between  part}-  and  part}'.^  After 
which  will  be  considered :  4thly,  The  method  of  taxation,  and  the 
course  to  be  adopted  to  bring  the  determination  of  questions  relating  to 
the  taxation  before  the  Court ;  ^  and,  othly,  The  course  to  be  adopted 
for  enforcing  the  pajment  of  the  costs,  when  taxed.* 

In  treating  further  of  the  subject  of  costs,  in  the  present  section, 
the  attention  of  the  reader  will  be  directed  to  the  costs  only  of  the 
general  proceedings  in  the  suit ;  that  is,  to  those  costs  which  are  tech- 
nically termed  "costs  in  the  cause."  The  rules  with  regard  to  the 
costs  of  interlocutory  proceedings,  and  other  incidental  matters,  wiU 
generall}'  be  found,  upon  referring  to  those  parts  of  this  treatise  which 
have  been  appropriated  to  the  consideration  of  those  matters. 

Certain  rules  exist,  with  respect  to  the  costs  of  interlocutor}'  pro- 
ceedings being,  or  not  being,  "  costs  in  the  cause  ;  "  and  those  costs 
which  do  not  come  within  the  definition  of  costs  in  the  cause,  under 
these  rules,  cannot  be  obtained  as  such  without  the  special  direction  of 
the  Court.^  What  costs  of  interlocutory  applications,  by  motion,  are 
to  be  considered  as  "costs  in  the  cause,"  may  be  collected  from  the 
following  rules  laid  down  by  Sir  John  Leach  V.  C.  in  1823.®  These 
rules  were  the  result  of  certain  questions  proposed  to  the  Registrar,  for 
the  purpose  of  ascertaining  in  what  cases  the  costs  of  a  motion,  where 
the  Court  gives  no  direction  as  to  such  costs,  became  "  costs  in  the 
cause,"  to  a  party  whose  costs  of  suit  are  given  upon  the  hearing,  and  are 
as  follows :  (1)  That  the  party  making  a  successful  motion  is  entitled 
to  his  costs,  as  "  costs  in  the  cause  ; " ''  but  the  party  opposing  it  is  not 
entitled  to  his  costs,  as  "costs  in  the  cause."*  (2)  That  the 
party  making  a  *  motion  which  fails,  is  not  entitled  to  his  costs,  *1379 
as  "costs  in  the  cause;"  but  the  party  opposing  it  is  entitled 
to  his  costs,  as  "  costs  in  the  cause."  ^    And  (3)  that,  where  a  motion  is 

1  The  importance  of  this  distinction  has  ''  Hind  v.  Whitniore,  2  K.  &  J.  458; 
been  somewhat  diminished  by  Ord.  XI..  32;       [Harris  t'.  Hilliard.  20  I..  T.  N.  S.  21G.] 

see  post,  ^i.     Formerly,  in  cases  of  notorious  **  1  S.   &  S.  357;    Stafford   v.    Bryan,    2 

frauds,  the  Court  made   the   defendant   pay  Paige,  45;  Halst.  Dig.  17G.     If  the  ohject  of 

exemplary  costs;  but  this  practice  has  been  the  motion  be  in  the  nature  of  an  indulgence 

disused,  from  the  difliculty  of  carrying  it  into  to  the  party  applying,  he  will  have  to  jiay 

execution.     Waltham.  v.  Broughton,  2  Atk.  the   costs,    although   the   motion  is  granted. 

43.  Browne  v.  Lockharl,  10  Sim.  420. 

2  See  post,  §  4.  i  1  S.  &  S.  .357:  see  also  White  v.  Lisle, 

*  See  post,  §  5.  4  Mad.  214,  226.     The  rule  applies  to  motions 

*  See  post,  §  6.  to  obtain  or  to  dissolve  an  injunction;  Marsack 
6  Gardner  v.  Marshall,  14  Sim.  575,  588 ;       v.  Keeves,  0  Mad.  108,  10l»;'Stafford  i'.  Bryan, 

9  Jur.  958  ;  see,  however.  Hind  v.  Whitmore,  2   Paige,    45.      Where   a   party  successfully 

2  K.  &  .J.  458;  Kinden  v.   Stef)hens,  12  Jur.  oppo.ses  a  motion,  and  nothing  is  said  about 

319,  L.  C,  overruling  S.  C.   l(i  Sim.  40;  11  costs  in  the  order  denying  the  application,  he 

Jur.  898.  is  entitled  to  his  costs  of  opposing  as  costs  in 

8  Memorandum,!  S.  &  S.  357 ;  Morgan  the  cause,  if  he  obtains  a  dccnc  fm-  costs. 

&  Davey,  31.  i;o<ers  w.  Rogers,  2  Paige.  2UU  ;  see  \\'ilkinson 

V.  Ilenshaw,  4  Paige,  257. 
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made  by  one  party,  and  not  opposed  b}^  the  other,  the  costs  of  both 
parties  are  "costs  in  the  cause."  ^  To  these  rules  may  be  added  a 
fourth,  that  where  a  bill  is  dismissed  with  costs,  a  defendant  is  entitled 
to  his  costs  of  unsuccessfully  opposing  a  motion  for  an  injunction,  as 
"  costs  in  the  cause." ^ 

Whenever,  by  reason  of  special  circumstances,  it  is  not  the  intention 
of  the  Court  that  these  rules  should  apply,  particular  directions  must  be 
given  with  respect  to  the  costs. 

Wliere  the  costs  of  interlocutory  proceedings  are  reserved,  they 
should  be  reserved  till  the  hearing  of  the  cause,  or  further  order,  and 
not  to  the  hearing,  simply :  because,  in  the  latter  case,  no  order  can 
be  made  relating  to  them  unless  the  cause  is  actually  brought  to  a 
hearing.* 

The  Court  will  not  order  the  payment  of  the  costs  of  a  cause  without 
taxation  ;  ^  but,  upon  interlocutory  applications,  where  the  Court  deems 
it  proper  to  award  costs,  to  either  party,  the  Court  ma}^,  by  the  order, 
direct  payment  of  a  sum  in  gross,  in  lieu  of  taxed  costs ;  and  direct 
by  and  to  whom  such  sum  in  gross  is  to  be  paid.®  The  Court  does 
not,  however,  usually  order  a  sum  in  gross  to  be  paid,  for  the  costs  of 
interlocutory  applications  which  are  heard  in  open  Court :  unless  the 
parties  are  poor,  and  anxious  to  put  an  end  to  the  matter.''  In  the  case 
of  proceedings  at  Chambers,  a  sum  in  gross  is  often  ordered  to  be  paid.* 

The  costs  of  an  abandoned  motion  ^  are  not  costs  in  the  cause  ;  there- 
fore, where  a  part}'  gave  notice  of  a  motion,  and  died  before  the  motion 
was  heard,  and  the  suit  having  been  revived  b}-  his  executors,  who  de- 
clined to  proceed  with  the  motion,  the  bill  was  subsequently  dismissed 
with  costs,  and  the  Master,  in  taxing  the  costs,  disallowed  the  defend- 
ants the  costs  of  the  abandoned  motion,  an  application  to  the 
*1380  Court,  for  liberty  to  except  to  the  Master's  *  certi-ficate,  was  re- 
fused with  costs. -^  It  is  now,  however,  provided  that,  where  a 
part}^  gives  notice  of  a  motion  and  does  not  move  accordingl}',  he  shall 
pay  to  the  other  side  costs  to  be  taxed  b}'  the  Taxing  Master  :  unless  the 
Court  itself  shall  direct,  upon  production  of  the  notice  of  motion,  what 
sum  shall  be  paid  for  costs. "^    And  it  may  be  here  mentioned,  that,  as 

2  1  S.  &  S  357.  s  King  v.  King,  1  Jur.  N.  S.  972,  V.  C.  W. 

3  Stevens  v.  Keating,  1  M'N.  &  G.  659,  6  Ord.  XL.  37;  see  Stahlschniidt  v.  Lett, 
663:  13  Jur.  157;  overruling  S  C.  13  Jur.  7  Jur.  N.  S.  1271;  9  W.  R.  830,  V.  C.  S. 
974;  Finden  v.  Stepliens,  12  Jur.  319;  L.  C,  "^  London  and  Blacliwall  Hallway  Corn- 
overruling  S.  C.  16  Sim.  40;  11  Jur.  898;  panv  ?j.  Limehouse  Board  of  Works,  26  L.  J. 
Betts  V.  Clifford,  1  J.  &  H.  74.  [So,  where  Ch.*164,  V.  C.  W. ;  see,  however,  Yearsle}' i>. 
plaintiff  succeeds  in  the  suit,  but  is  ordered  Ycarsley,  19  Beav.  1 ;  Dakins  v.  Garratt,  4 
to  pay  costs  up  to  a  certain  day  after  the  Jur.  N.  S.  579,  V.  C.  K. ;  Gover  v.  Stillwell, 
dissolution   of   the  injunction.      Webster  v.  21  Beav.  182. 

Manby,  L.  R.  4  Ch.  A  pp.  372.     And  where  »  Seton,  94. 

the   motion   stands   over  until   the  hearing.  9  For  what  is  an  abandoned  motion,  see 

Mounsey  v.  Earl  of  Lonsdale,  L.  R.  10  Eq.  post,  Chap.  XXXV.  §  2,  Motions. 

557.]  1  Lewis  v.  Armstrong,  3  M.  &  K.  69;  see 

4  Rumbold  v.  Forteath,  4  Jur.  N.  S.  608,  also  Farquharson   v.  Pitcher,    4   Rus.s.  510; 
V.  C.  W. ;  and  see  Gardner  v.  Marshall,  14  Warners.  Armstrong,  4  Sim.  140. 

Sim.  575;   9  Jur.  958;  Jones  v.  Batten,  10  2  Ord.  XL.  23;  and  see _pos<,  Chap.  XXXV. 

Hart  ."Vp.  11.  §  2,  Motions. 
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a  general  rule,  a  party  cannot  abandon  one  course  of  proceeding  and 
adopt  another,  without  previously  paying  the  costs  occasioned  by  the 
abandoned  proceedings.^ 

Except  by  consent,  it  is  only  at  the  hearing,  that  a  defendant  can 
be  ordered  to  pay  the  costs  of  the  suit.  The  plaintiff  is,  therefore, 
entitled  to  bring  the  cause  to  a  hearing,  for  the  purpose  of  determin- 
ing the  question  of  costs  :  although  the  defendant  has,  in  other  re- 
spects, submitted  to  the  plaintiff's  demands.*  He  should,  however,  in 
such  a  case,  first  apply  to  the  defendant  for  his  consent  to  liave  the 
question  of  costs  disposed  of,  on  motion,^  or  petition.^  Where,  how- 
ever, the  question  in  dispute  has  been  settled  by  compromise  out  of 
Court,  without  providing  for  the  costs  of  the  suit,  the  Court  will  not 
permit  the  cause  to  be  brought  to  a  hearing,  merely  for  the  purpose  of 
disposing  of  the  costs.'' 

An  answer  may  be  read  by  the  defendant  upon  the  question  of  costs, 
although  it  cannot,  where  replication  has  been  filed  (except  by  con- 
sent) ,  be  read  as  evidence  on  his  own  behalf,  upon  the  matter  in  dis- 
pute between  him  and  the  plaintiff.^  The  Court  will  frequently, 
although  compelled,  by  the  evidence  read  in  the  cause,  to  decree 
against  a  defendant,  give  credit  to  his  own  statement,  contained  in 
his  answer  upon  oath,  as  to  his  conduct,  and  make  the  decree  against 
him  without  costs. ^  The  same  practice  also  extends  to  the  answers  of 
peers :  ^°  although  they  are  put  in  upon  honor  only,  and  not  upon 
oath." 

Where  the  Court  orders  the  payment  of  any  costs  previously 
*  directed  to  be  taxed,  it  may  also  order  the  payment  of  interest  *1381 
at  the  rate  of  4/.  per  cent  from  the  date  of  the  certificate  of  tax- 
ation, on  the  amount  of  such  costs,  including  the  costs  of  taxation,  as 
ascertained  by  the  certificate  ;  the  amount  of  such  interest  to  be  pay- 
able and  recoverable  out  of  the  same  fund,  or  in  the  same  manner,  as 
the  amount  of  such  costs. ^  It  seems,  however,  that  this  provision  can 
only  be  applied  in  favor  of  solicitors  and  attornej^s.^ 

8  Davev  r.  Durrant,  2  De  G.  &  J.  506;  ib.  479,  480;  North  «.  Great  Northern  Railway 

24  Beav.  4"ll ;  4  Jur.  N.  S.  398.     If  the  costs  Company,  2  Gift.  64;  6  Jiir.  N.  S.  244 ;  Hiid- 

have  not  been  taxed,  the  party  must  pay  a  son  v.  Bennett,  12  Jur.  N.  S.  519;  14  W.  It. 

sufficient  sum  into  Court.     Burdell  v.  Hay,  33  911,  V.  C  S. 

Beav.  189;  and  see  Bellchamber  v.  Gia'ni,  3  5  Morgan  v.  Great  Eastern  Railway  Corn- 
Mad  550.     [See  Stempson  v.  Jepson,  18  W.  panv,  ubi  sup. 
R  902  1  ^  Tompson  v.  Rnitfhts,  7  Jur.  N.  S.  704  ; 

4.  yln^f,  p.  794;  Fradellar.  Weller,  2R.  &  9  W.  K.  780,  V.  C.  W. 

M.  247,  249;  Kellv  v.  Hooper,  1  Y.  &  C.  C.  "^  Roberts  v.  Roberts,  IS.  &  S.  39;  Gibson 

C.  197,   199;    Laiifjham   v.    Great   Northern  r.  Lord  Cranley,  6  Mad.  365  ;  Whallcy  r.  Lord 

Railway  Company,  16  Sim.  173;  12  Jur.  574;  Sufiield,  ubi  slip.     {Infra,  1381,  n.  4.] 

Burgess  v  Hills,"2G  Beav.  244;  5  Jur.  N.  S.  8  Vancouver  v.   Bliss,  11  Ves.  458,   464; 

233;    Burgess    v.    Hatelv,    26    Beav.    249;  Howell  r.  George,  1  Mad.  13. 

M'Nau[,ditan   v.  Hasker,  12  Jur.  9.56,  V.  C.  »  Millington  v.  Fox,  3  M.&C.  338,  351. 

K.  B. ;  (Joilius  Ci.Mii'aiiv  v.  Walker.  7  W.  R.  10  Dawson  v.  Ellis,  1  J.  &  W.  524. 

222,  V.  C.  K.;  Wilde  r.'Wild,-,  10  W.  R.  503,  H  Ante,  p.  740. 

L.  JJ.;  Morgan   v.  Great   Eastern   Railway  i  23  &  24   Vic.   c.  127,   §  27;   Carter  v. 

Company.  1  H.  &  M.  78;  M'Andrew  v.  Bas'-  Carter,   2   N.    R.   512,    V.    C.    W.;    Fox  v. 

sett,   10  "Jur.   N.  S.  492,  V.  C.  W. ;  contra,  Charlton,  6  N.  R.  352,  V.  C.  K. 

Sivell  V.  Al)raham,  8  Hcav.  598;  Whallev  v.  2  Jenner  v.  Morris,  11  W.  U.  943,  945,  V. 

Lord  Suffift',  ji,  12  Beav.  402 ;  Uennet  v.  Luard,  C.  K. 
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Section  II.  —  Costs  from  one  Party  to  another. 

It  was  the  rule  of  the  Civil  Law,  that  victus  victori  in  expensis 
condemnatiis  est.^  This  is  the  general  rule  adopted  by  the  Court  of  Chan- 
cer}- ;  and  the  unsuccessful  part}^  must  show  the  existence  of  circum- 
stances sufficient  to  displace  the  prima  facie  claim  to  costs  given  by 
success  to  the  party  who  prevails.* 

If,  however,  the  unsuccessful  party  can  show  to  the  Court  any  cir- 
cumstances which  may  satisfy  it  that  it  would  be  against  the  ordinary 
principles  of  justice  that  he  should  pay  the  costs  of  the  proceeding,  he 
will  be  permitted  to  do  so,^  and  the  Court  will  even,  under  certain  cir- 
cumstances, not  only  excuse  the  unsuccessful  party  from  the  payment 
of  costs  to  his  opponent,  but  will  actually  throw  his  costs  upon  the 
party    succeeding.       Cases    of    the   latter    kind,    however,    are    very 

limited.® 
*1382  *The  general  rule  which  gives  the  costs  of  the  suit  to  the  vic- 
torious party,  and  throws  them  upon  the  unsuccessful  party, 
applies  equally  to  cases  in  which  the  parties  are  suing  or  defending  in 
autre  droits  and  to  those  in  which  they  are  sui  juris.  Therefore,  execu- 
tors, administrators,  trustees,  or  assignees  in  bankruptcy,^  instituting 


s  Cod.  1,  3, 13. 

4  Vancouver  v.  Bliss,  11  Ves.  458,  463; 
Staines  v.  Morris,  1  V.  &  B.  8,  16:  Milling- 
ton  V.  Fox,  3  M.  &  C.  338,  353;  Colburn  i'. 
Simms,  2  Hare,  543,  562  ;  7  Jur.  1104;  Earl 
Nelson  v.  Lord  Bridport,  10  Beav.  305;  Bart- 
lett  V.  Wood,  9  W.  R.  817,  L.  C;  Edelsten 
V.  Edelsten,  1  De  G.,  J.  &  S.  185 ;  9  Jur.  N.  S. 
479;  Ferffuson  v.  Wilson,  1  W.  N.  324;  15 
W.  R.  80,  L.  JJ.;  [L.  R.  2  Ch.  App.  77,  92; 
Patch  t;.  Ward,  L.  R.  3  Ch.  App.  203;  Hilton 
V.  Woods,  4  Eq.  432].  As  a  general  rule,  the 
prevailing  party  is  jnimd  Jacie  entitled  to 
costs,  as  well  in  a  Court  of  Equity,  as  at  Law; 
but  the  Court  may,  at  its  discretion,  award 
costs  to  either  party.  Saunders  v.  Frost,  5 
Pick.  260,  271;  Clark  v.  Reed,  11  Pick.  446, 
449;  Brvant  v.  Russell,  23  Pick.  508;  Tom- 
lin.son  V.  Ward,  2  Conn.  396 :  Lee  v.  Pindle, 
12  Gill  &  J.  288 :  Brooks  v.  Byam.  2  Story, 
553;  Eastburn  v.  Kirk,  2  ,Iohn.  Ch.  317;  Fris- 
by  V.  Balance,  4  Scam.  287  ;  Burton  v.  Fort, 
18  Ark.  202;  Perkins  v.  McGavock.  3  ILay, 
255;  White  v.  Walker,  5  Florida,  478;  Stone 
V.  Locke,  48  Maine,  425.  And  when  a  creditor 
roMvers  a  debt  in  the  Court  of  Chancery,  he 
recovers  costs  also,  unless  special  and  strong 
reasons  to  the  contrary  intervene.  And  those 
costs,  in  general,  are  the  costs  of  the  whole 
litigation;  although  the  creditor  may  have 
failed  as  to  part  of  his  demand.  Hunn  v. 
Norton,  1  Hopk.  344;  Woodson  i'.  Palmer,  1 
Bailev  Eq.  95;  Ward  v.  Davidson,  2  J.  J. 
Marsh.  443;  Shackloford  v.  Helm,  1  Dana, 
338;  Bradford  v.  Allen,  Hardin,  1.  Where 
the  parties  to  a  suit  make  a  settlement  be- 
tween themselves  out  of  Court,  without  any 
arrangement  as  to  costs,  neither  party  is  en- 
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titled  to  costs  against  his  adversary.  Bruce 
V.  Gale,  2  Beaslev  (N.  J.),  211;  Den  v.  Pid- 
cock.  7  Halst.  363";  Eastburn  v.  Kirk.  2  John. 
Ch.  317. 

5  Per  Putnam  J.  in  Clark  v.  Reed,  11  Pick. 
449;  Travis  v.  Waters,  12  John.  500;  Meth. 
Epis.  Church  v.  Jacques,  1  John.  Ch.  65; 
Cowles  V.  Whitman,  10  Conn.  121. 

6  A  plaintiff  who  had  filed  a  bill  to  quiet 
his  title,  which  had  been  neither  impeached 
nor  threatened  by  the  defendants,  was  charged 
with  the  defendants'  costs,  though  successful 
in  the  suit.  Robinson  v.  Cropsev,  2  Edw. 
Ch.  138. 

A  part}',  who  is  brought  before  the  Court 
as  a  mere  stakeholder,  is  entitled  to  costs. 
Dowdall  V.  Lennox,  2  Edw.  Ch.  267.  So, 
for  a  mere  confirmation  of  title.  Blight  v. 
Banks,  6  Monroe,  192.  So  a  party,  who  is 
brought  into  Court,  against  whom  no  decree 
can  be  made.  Moore  v.  Fountlerov,  3  A.  K. 
Marsh.  360. 

Costs  are  not  given  in  the  Supreme  Court 
of  the  United  States,  where  a  suit  is  dis- 
missed for  want  of  jurisdiction.  Inglee  v. 
Coolidge,  2  Wheat.  363.  Costs  are  not  de- 
creed in  proceedings  in  the  nature  of  an 
amicable  suit.  M'Connell  v.  M'Connell,  11 
Vermont,  290.  A  defendant  in  no  fault  is 
not  to  be  charged  with  costs.  Claj-  v.  Richard- 
son, 2  A.  K.  Marsh.  199;  Murray  «.  Ballou, 
1  John.  Ch.  566. 

1  Morris  v.  Cannan,  10  W.  R.  389,  L.  C; 
but  where  the  defendant  became  bankrupt 
during  the  suit,  and  the  assignee  continued 
the  defence,  the  latter  was  only  held  liable  for 
the  costs  to  the  bankruptcy.  Fox  we  11  c. 
Greatorex,  33  Beav.  345. 
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or  defending  suits  against  strangers  to  their  trusts  in  those  capacities, 
are  subject  to  the  same  rules,  as  to  costs,  as  they  would  be  if  the}-  were 
suing  or  defending  in  their  own  right :  ^  thus,  an  executor  or  adminis- 
trator instituting  a  suit  against  a  debtor  to  his  testator's  or  intestate's 
estate,  as  he  will,  if  he  succeeds,  be  entitled,  under  the  general  rule,  to 
the  costs  of  his  suit  from  the  debtor,  so  if  he  fails,  he  must  paj  the 
costs  of  his  adversary.^  In  like  manner,  a  trustee  for  sale,  filing  a  biU 
against  a  purchaser  for  a  specific  performance  of  his  agreement,  is  lia- 
ble to  pay  or  receive  costs  from  his  adversary,  in  the  same  manner  as  a 
person  instituting  or  defending  such  a  suit  in  his  own  right.*  The 
question  whether  a  party  who  sues  or  defends  in  autre  droit,  and  is  un 
successful,  shall  be  reimbursed  his  costs  out  of  the  estate  M-hich  he  rep 
resents,  or  in  respect  of  which  he  is  a  trustee,  is  a  totally  distinct  one, 
and  will  be  referred  to  hereafter,  when  we  come  to  treat  of  cases  in 
which  costs  are  payable  out  of  the  fund  which  is  the  subject  of  litiga- 
tion.^ 

There  are,  however,  certain  cases,  arising  from  the  character  sus- 
tained by  the  party,  in  which  the  Court  generally  gives  the  costs  to  that 
party,  whatever  may  be  the  result  of  the  suit.  One  of  these  cases  is, 
where  an  heir-at-law  is  made  a  part}'  to  a  suit  for  the  purpose  of  estab- 
lishing a  claim  against  real  estate  :  it  being  the  almost  invariable  rule 
of  the  Court  to  give  the  heir-at-law  his  costs  of  such  a  proceeding.®  In 
this  respect  the  heir  is  more  favored  than  executors.  ' '  Executors,"  says 
Lord  Hardwicke,  "  shall  not  have  costs  :  because  they  may  renounce  ; 
but  it  is  the  Law  which  casts  the  descent  upon  the  heir,  and  that 
differs  his  *case  from  the  executor's  ;  and  if  he  has  accounted,  *1383 
justly,  for  such  money  as  is  come  to  his  hands,  it  certainlj-  entitles 
him  to  his  costs. "^  "Where  the  claim  will  whoU}'  exhaust  the  estate, 
the  heir  is  entitled  to  his  costs  as  between  solicitor  and  client :  because 
he  is,  in  that  case,  a  trustee  for  the  claimant ;  but  under  other  circum- 
stances, he  is  only  entitled  to  his  costs  as  between  party  and  party. '^ 
So,  where  an  heir-at-law  is  made  party  to  a  suit,  for  the  purpose  of 
proving  a  will  against  him,  he  ^dll  be  entitled  to  his  costs  ;  ^  and  he  will 
not  forfeit  this  right  by  cross-examining  the  plaintiff's  witnesses.*     So, 

2  See  Morgan  &  Davey,  288  et  seq. ;  Jones  will  be  charged  upon  the  plaintiff  in  the  suit 

r.  Jones,  2  De  G.,  J.  &  S.  2!)4.  for  performance.     Sutphen  y.  Fowler,  9  Pain-e 

8  Westley  v.   Williamson,   2  Moll.   458;  280;  Hunter  v.  Dashwood,  2  Edw.  Ch.  4l'5; 

Murray  V.  Phillips,  1  Paige.  472;  Arnoux  v.  see  Dyer  v.  Potter,  2  John.  Ch.  352;  [Ex 

Steinbrenner,  1  Paige,  82;  Nicoll  v.  Trustees  parte  Pearse,   1   Turn.  &  R.  ,325;  Carter  v. 

of  Huntington,  1  John.  Ch.  16G;  Goodrich  v.  Montgomery,  2  Tenn.  Ch.  455]. 
Pendleton,    3   John.   Ch.  520;    Roosevelt  v.  i  HumpFireyi;.  Morse,  2  Atk.  408;  Popple 

Ellithorp,  10  Paige,  415;  Harrison  v.  McMen-  v.  Henson,  5  De  G.  &  S.  318.     For  the  rules 

nomy,  2  Edw.  Ch.  251 ;  Capehart  v.  Huey,  as  to  the  costs  of  the  heir,  in  suits  bv  women 

1  Hill  Ch.  405;  Peyton  v.  McDowell,  3  Dana,  for  dower,  see  ante,  pp.  HOG,  1167.  ' 
314;    Shepherd  tJ.  "McClain,   3  C.  E.  Green  2  Tardrew  r.  Howell,  2  Giff.  530-  7  Jur 

(N.  J.),  128.  N.  S.  937;  Shittler  v.  Shittler,  4  N.' R.  475,' 

*  Edwards  v.  Harvey,  G.  Coop.  40.  M.  R. ;  see,  however,  Festing  v.  Allen  5  Hare 

6  See/wsi,  pp.  1410  et  seq.  5fi7,  579.  '  ' 

6  Where  specific   performance  of  a  con-  3  Crew  ».  Joliff,  Prec.  in  Ch.  93;  LuxtOD 

tract  by  the  ancestor  is  decreed  agaiirst  the  v.  Stephens,  3  P.  Wnis.  373. 
heir,  to  whom  nothing  has  come  by  descent  *  liidulph  v.  Bidulph,  2  P.  Wms.  285. 

except  the  property  in  question,  the  costs 
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also,  where  an  heir-at-law  is  brought  before  the  Court  in  the  case  of  a 
charity,  lie  will  be  entitled  to  his  costs  ;  and,  in  general,  if  he  makes  no 
ini[)roper  [)oint,  he  will  be  awarded  them  as  between  solicitor  and 
client.^  And  in  a  charity  case,  where  an  heir-at-law  was  made  a 
defendant,  pursuant  to  an  order  of  the  Court,  he  was  allowed  his  costs 
as  between  solicitor  and  client :  although  the  Court  was,  upon  the  hear- 
ing, of  opinion  that  there  was  no  resulting  trust  in  his  favor.® 

The  rule,  that  an  heir-at-law  is  entitled  to  his  costs,  is  not,  however, 
•oithout  exceptions.  Thus,  where  an  heir  set  up  a  claim  to  propert}^  as 
undisposed  of  under  the  will  and  failed,  he  was  refused  his  costs;'' 
and,  where  the  object  of  the  bill  is  merel}-  to  perpetuate  the  testimony 
of  the  witnesses  to  the  will,  if  the  heir  examines  witnesses  of  his  own 
in  chief,  he  will  not  be  allowed  his  costs  of  so  doing. ^  This,  however, 
is  onl^'  where  the  bill  does  not  pray  relief,  or  is  not  one  of  a  nature 
which  is  brought  to  a  hearing ;  ^  where  the  cause  is  one  which  may  be 
brought  to  a  hearing,  more  latitude  is  allowed  ;  ^°  and  if  he  chooses  to 
examine  witnesses  himself,  the  question  of  costs  will  depend  upon  the 
circumstances  ;  he  is  also  indulged  further  :  for  he  has  a  right  to  require 
the  validity  of  the  will  to  be  tried  as  a  question  of  fact,"  and  is  enti- 
tled to  the  costs  of  the  trial,  even  though  the  verdict  is  against  him, 

and  tlie  will  is  established,^-  unless  there  are  any  peculiar  cir- 
*1384  cumstances  in  the  case  *  which  may-  induce  the  Court  to  refuse 

them.^  Thus,  where  one  of  the  witnesses  did  not  clearly  prove 
the  execution  of  the  will,  and  the  heir  asked  for  an  issue,  on  the  trial 
of  which  the  will  was  found  to  have  been  dul}'  executed :  upon  the  case 
coming  on  for  further  directions  the  heir  asked  for  his  costs,  both  at 
Law  and  in  Equity,  and  they  were  given  him  bj^  the  Court. ^ 

Amongst  the  peculiar  circumstances  which  will  induce  the  Court  to 
refuse  costs  to  an  heir,  may  be  mentioned  his  attempting  to  set  up  in- 
sanity, or  any  other  disability,  against  the  person  who  made  the  will.* 
And  a  defendant,  brought  before  the  Court  as  heir,  w^as  deprived  of  his 
costs,  both  at  Law  and  in  Equity,  because  he  had  thought  proper  to 
state  in  his  answer  to  the  original  bill  that  he  was  heir-at-law  to  the 
testator,  and  to  dispute  the  will :  although  he  knew,  as  he  admitted  in 
his  answer  to  the  supplemental  bill,  that  his  elder  brother  had  left 

5  Ciirrie  v.  Pve,  17  Ves.   462,  468;    but  Ves.  87;  but  see  Man  v.  Eicketts,  7  Beav. 

see  Whicker  v.  tlume,  14  Beav.  528,  where  9:i ;  S.  C.  nom.  Ricketts  v.  Turquand,  1  H.  L. 

the  costs  were  only  allowed  as  between  party  Ca.  472. 

and  party.  12  White  v.  Wilson,  13  Ves.  87;  Berney  v. 

6  Attorney-General  v.  Haberdashers'  Com-  Ej're,  ubi  sup. ;  Webb  v.  Claverden,  2  Atk. 

pany,  4  Bro.  C.  C.  178;  S.  C  nom.  Attorney-  424;   but  see  Tuthill  v.  Scott,  2  Moll.  468; 

General  v.  Tonna,  Beames  on  Co>ts,  Ap.  No.  Tucker  v.  Tucker,  1  M'L.  &  Y.  425;  13  Pri. 

18;  and  see  James  v.  James,  11  Beav.  397.  609;  Newton  v.  Lucas,  1  M.  &  C.  391,  392. 

'  Rashley  v.  Masters,  1  Ves.  J.  205.  l  For  the  practice  with  regard  to  tlie  costs 

8  Bernev  v.  Eyre,  3  Atk.  387  ;  see  Vaughan  of  issues  to  trv  the  validity  of  wills,  see  ante, 
V.  Fitzgerald,  1  Sch.  &  Lef.  316.  p.  1148. 

9  See  ante,  p.  810;  post,  Chap.  XXXIV.  2  Wright  y.  Wright,  5  Sim.  449. 

if  2,  Bills  of  Discovery ;  ^\,  Bills  to  Perpetuate  ^  Bernev  «.  Evre,  3  Atk.  387;  Grove  r. 

Testimony.  Young,  5  be  G.  '&  S.  38,  42;  15  Jur.  1099; 

10  Bernej'  *  Evre,  ubi  svp.  ante,  pp.  1148,  1149. 

"  Ante,  p     ]J74;    White  v.  Wilson,   13 
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cliildren.*  And  where  a  defendant,  heiress-at-law,  asked  for  an  issue, 
•with  notice  of  circumstances  wliich  rendered  lier  success  improbable, 
she  was,  although  the  will  was  open  to  great  and  grave  suspicion,  held 
not  entitled  to  the  costs  of  the  issue. ^ 

"Where,  also,  an  heir-at-law '  unnecessarily  filed  a  cross-bill,  for  the 
purpose  of  establishing  his  claim  to  certain  legacies  to  charities  which 
the  testntor  had  charged  upon  real  estate,  the  whole  benefit  of  which  he 
might  have  had  under  the  original  bill,  Lord  Thurlow  gave  the  costs  of 
the  cross-bill  out  of  the  real  estate :  which,  in  effect,  fixed  them  upon 
the  heir.® 

But  although,  where  an  heir  is  brought  before  the  Court  as  a  defend- 
ant, he  ma}',  under  the  circumstances  suggested,  be  deprived  of  his 
costs,  3'et  the  Court  will  not  give  costs  against  him,  even  though  he 
should  insist  upon  the  will's  being  fraudulent,  or  the  testator  being  in- 
sane, and  upon  the  question  of  fraud  or  iusanitj-  being  tried,  he  fails  in 
the  attempt  to  overturn  the  will.''  It  must  be  a  very  strong  case  which 
will  induce  the  Court  to  give  costs  against  the  heir :  such  as  spoliation 
or  secreting  the  will ;  ^  or  where  he  vexatiously  contests  the  will,  by 
setting  u})  a  case  of  insanity,  knowing  the  devisor  to  be  perfectly'  sane  ;^ 
or  where  he  refuses  to  convey'  to  a  purchaser,  under  a  contract  entered 
into  b}'  his  ancestor. ^"^ 

*  The  heir-at-law  is  entitled  to  his  costs,  as  a  matter  of  course,  *1385 
in  those  cases  only  in  which  he  comes  before  the  Court  as  a  de- 
fendant. Where  he  assumes  the  character  of  a  plaintiff,  and  seeks  to 
impeach  a  will  on  the  ground  of  insanity,  or  upon  an\'  other  ground 
upon  which  he  might  impeach  it  by  ejectment  at  Law,  he  will,  if  unsuc- 
cessful, be  ordered  to  pa}'  the  costs ;  ^  and  this,  even  though  he  is  an 
infant:  "because  he  may,  notwithstanding,  bring  a  bill  on  coming  of 
age,  or  ejectment ;  indeed,  it  is  not  certain  whether  another  prochein  ami 
may  not  bring  a  bill."  ^  It  is  onl}',  however,  in  cases  in  which  the  heir 
might  have  proceeded  at  Law  that  he  will  be  liable  to  costs  if  his  bill  be 
dismissed :  where  that  is  not  the  case,  he  will  not  be  compelled  to  pay 
the  costs.  The  Court,  in  fact,  considers  that  an  heir-at-law,  contending 
for  his  inheritance  upon  ftiir  grounds,  ought  not  to  pay  the  costs,  though 
he  does  not  succeed  in  establishing  his  right ;  and,  therefore,  where  the 
testator,  previously  to  making  his  will,  conveyed  his  estate  to  a  trustee, 
upon  trust  to  convey  it  as  he,  the  testator,  should  direct  by  his  will,  and 
the  heir  filed  a  bill  to  impeach  the  will,  which  was  dismissed,  Sir  John 

*  Roberts  v.  Scoones,  7  Sim.  418,  421;  and  Williams  v.  Williams,  33  Beav.  30G;  Cowgill 
see  Burne  v.  Breen,  1  B.  «&  B.  308.  v.  Rhodes,  ib.  310,  314;  and  see  Marriott  v. 

«  Stacev  V.  Spratley,  4  De  G.  &  J.  199;  Marriott,  12  W.  R.  303,  V.  C.  W. 

5  Jur.  N.  S.  503.  »  White  v.  Wilson,  13  Ves.  87,  92;  ante, 

8  Leacroft  v.  Mavnard,  1  Ves.  J.  279;  and  p.  1149. 

see  Beanies  on  Costs,  63.  i»  Ihiddcl  v.  Pugli,  33  Beav.  489. 

7  Webb  V.  Claverden,  2  Atk.  424;  Smith  i  \V<;1)I.  v.  Claverden,  2  Atk.  424;  Seal  v. 
V.  Deamier,  3  Y.  &  J.  278;  Roberts  u.  Kers-  Browiiton,  3  Bro.  C.  C.  214;  Johnson  v. 
lake,  1  K.  &  .J.  l-A.  Gardiner,  1  Dick.  313;  Swinfen  v.  Swiufen, 

8  Ante,  p.  1149;  Bemev  v.  EvTe,ubisup. ;  27  Beav.  148,  107. 

Middleton  v.  Middleton,  5  De  G.  &  S.  C5G;  2  Blinkehorne  v.  Feast,  1  Dick.  153. 
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Leach  M.  R.  determined  that,  as  the  circumstance  of  the  trust  rendered 
it  necessar}'  for  the  heir  to  come  into  Equity,  the  dismissal  should  be 
without  costs  :  although  he  ordered  the  heir  to  pay  the  costs  of  an  issue, 
which  had  been  directed,  and  in  which  he  had  fiiiled.^ 

Another  case  in  which  the  Court  generally  gives  costs  to  the  party, 
without  reference  to  his  success  in  the  suit,  is  that  of  a  mortgagee  or 
other  incumbrancer  having  a  specific  lien  upon  property'- :  the  principle 
of  the  Court  being,  that  where  the  owner  comes  to  deliver  the  estate 
from  the  incumbrance  which  he  himself,  or  those  under  whom  he  claims, 
have  put  upon  it,  the  person  having  that  pledge  is  not  to  be  put  to 
expense  with  regard  to  that  proceeding ;  and  so  long  as  he  acts  reason- 
ably as  mortgagee,  to  that  extent  he  ought  to  be  indemnified.* 
*1386  This  principle  was  formerly  applied,  *  also,  to  those  cases  in 
which,  although  the  transaction  between  the  parties  did  not  origi- 
nall}"  consist  in  borrowing  or  lending  money,  or  chai'ging  an  estate  with 
a  particular  sum,  the  Court  thought  proper  to  consider  a  party  advanc- 


3  Scaife  v.  Scaife,  4  Euss.  309;  see  also 
Tatham  v.  Wright,  2  R.  &  M.  1,  32.  It  seems, 
from  some  early  cases,  to  have  been  the  doc- 
trine of  the  Court,  that  an  heir-at-law,  or  heir 
male  of  the  honor  of  a  family,  has  a  right  to 
come  into  Equity  for  a  production  and  in- 
spection of  tiie  deeds  by  which  he  is  disin- 
herited:  and  that,  if  he  does  so,  he  will  not 
be  liable  to  costs.  See  Leman  v.  Alie.  Amb. 
163;  Harrison  v.  Southcote,  2  Ves.  S.  380, 
39G;  1  Atk.  539;  Earl  of  Suffolk  v.  Howard, 
2  P.  Wms.  177;  Shales  v.  Barrington,  1  P. 
Wms.  481. 

4  Detillin  v.  Gale,  7  Ves.  583;  Loftus  v. 
Swift,  2  Sch.  &  Lef.  642,  057;  Taylor  v.  Baker, 
Dan.  71;  [Pearce  v.  Morris,  L.  R.  5  Ch.  App. 
227 ;]  and  see  Fisher,  554  ef,  seq. ;  Morgan  & 
Davev,  155  etseq. ;  Seton,  376  et  seq. ;  Danbury 
V.  Robinson,  ]  McCarter  (N.  J.),  324.  Where  a 
party  files  his  bill  to  redeem,  the  general  rule 
is,  that  he  must  paj'  costs  to  the  mortgagee, 
although  he  should  be  successful.  Slee  v. 
Manhattan  Co.,  1  Paige,  48:  Vroom  v.  Dit- 
nias,  4  Paige,  527.  In  Saunders  v.  Frost,  5 
Pick.  272,  the  Court  say  that  the  rule,  that 
the  mortgagee  is  under  no  circumstances 
chaige.ble  with  costs,  is  not  only  unreason- 
able, but  is  opposed  to  the  Statute  of  Massa- 
chusetts, 1798,  c.  77,  which  expressly  au- 
thorizes the  Court  "  at  their  discretion  to 
award  costs  to  either  party,  as  Equity  may 
require."  In  the  above  case  of  Saunders  v. 
Frost,  upon  a  bill  to  redeem,  the  defendant 
interposed  objections,  some  of  which  were 
groundless  and  unreasonable,  and  he  failed  in 
his  defence,  but  the  plaintiff  was  also  in  fault, 
and  the  Court  refused  to  allow  costs  to  either 
party.  See  Turner  v.  Turner,  3  Munf.  66; 
Clark  V.  Reed,  11  Pick.  449;  Bartlett  v. 
Johnson,  9  Allen,  530,  537. 

In  Massachusetts,  where  a  suit  to  redeem 
is  brought  without  a  previous  tender,  and  it 
appears  that  any  thing  is  due  upon  the  mort- 
gage, the  plaintiff  shall  pay  the  costs  of  suit, 
unless  it  appears  that  the  defendant  has  un- 
reasonably refused  or  neglected,    when  re- 


quested, to  render  a  just  and  true  account  of 
the  money  due  on  the  mortgage,  and  of  the 
rents  and  profits,  and  sums  paid  for  taxes, 
repairs,  improvements,  and  other  necessary 
expenses,  or  that  he  has  otherwise,  by  his 
default,  prevented  the  plaintiff  from  per- 
forming or  tendering  performance  of  the 
condition  before  the  commencement  of  the 
suit.  In  all  other  cases  of  a  suit  for  redemp- 
tion, the  Court  may,  in  their  discretion, 
award  costs  to  either  party,  as  Equitj'  may 
require.  Genl.  Sts.  c.  140,  §  21.  In  a  suit 
to  redeem,  the  mortgagee  will  not  be  sub- 
jected to  costs  on  the  ground  that  "he  has 
unreasonably  refused  or  neglected,  when  re- 
quested, to  render  a  just  and  true  account," 
merely  because  the  account  rendered  by  him 
is  found,  upon  examination  by  the  Court,  to 
be  to  some  extent  inaccurate.  The  refusal  to 
render  a  true  account  should  be  such  as 
would  show  an  intention  to  embarrass  the 
other  party.  Whitwood  ij.  Kellogg,  6  Pick. 
420;  but  see  Currier  v.  Webster,  45  N.  H. 
226;  Whitney  v.  Deming,  46  Maine,  382. 
In  Miller  v.  Lincoln,  6  Gray,  5.56,  where  a 
suit  to  redeem  was  brought  without  previous 
tender,  it  was  held  that  the  mortgagee,  if  he 
had  not  prevented  the  performance  of  the 
condition  by  the  mortgagor,  was  entitled  to 
costs,  although,  upon  an  examination  of  the 
account  rendered  by  the  mortgagee,  it  was 
decided  by  the  Court,  that  the  mortgagor 
was  entitled  to  an  allowance  for  a  large 
amount  of  rent  for  which  the  mortgagee  had 
rendered  no  account.  See  Piatt  v.  Squire, 
5  Cush.  551;  Putnam  v.  Putnam,  13  Pick. 
129;  Willard  r.  Fiske,  2  Pick.  540;  Conck- 
lin  V.  Coddington,  1  Beasley  (N.  .J.),  250; 
Whitney  v.  Deming,  46  Maine,  382 ;  Pease  v. 
Benson,  28  Maine,  336  ;  Sprague  v.  Graham, 
38  Maine,  328.  In  Woodward  v.  Phillips,  14 
Gra}',  132,  it  was  held  that  the  mortgagee 
not  having  rendered  a  correct  account,  and 
the  mortgagor  not  having  made  any  tender, 
neither  party  was  entitled  to  costs. 
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ing  money  in  the  light  of  a  mortgagee  or  incumbrancer.  The  cases  to 
which  alkision  is  made  are  those  in  which  the  Court  orders  securities  to 
be  delivered  up,  or  sales  of  reversionary  interests  to  be  set  aside, 
because  the  bargain  has  been  unconscientious :  in  these  cases,  the 
Court  generally  decree  for  the  plaintiff,  upon  terms  that  he  shall  repay 
the  defendant  the  amount  actually  advanced  or  paid  by  him,  with  inter- 
est ;  and,  looking  upon  him  as  a  mortgagee  for  that  amount,  it  formerly 
treated  him  as  such,  by  ordering  the  plaintiff  to  pa^'-him  his  costs. ^ 
The  Court  now,  however,  considers  cases  of  this  description  to  be  an- 
alogous to  redemption  suits,  where  the  mortgagee  resists  the  right  to 
redeem  ;  and  no  costs  are  given  on  either  side  ;  '^  but  if  the  defendant  has 
refused  to  accept  terms  which  were  better  than  those  to  which  the  Court 
considers  him  entitled,  he  will  be  ordered  to  pa}-  the  costs  of  the  suit.^ 

At  Law,  after  a  mortgage  is  forfeited,  the  estate  is  the  absolute 
*  property  of  the  mortgagee,  and  he  may  deal  with  it  as  his  own  ;  *1387 
he  may  sell  it,  or  incumber  it,  or  de\'ise  it.  If,  therefore,  the 
mortgagor  applies  to  a  Court  of  Equity  for  redemption,  it  is  only 
granted  to  him  upon  the  terms  of  indemnifying  the  mortgagee  from  all 
costs  arising  out  of  his  legal  acts :  thus,  a  mortgagor,  filing  a  bill  to 
redeem,  must  pay  the  costs,  not  only  of  the  mortgagee  himself,  but  of 
all  persons  claiming  under  him.^  The  same  rule  applies  to  a  foreclosure, 
as  well  as  a  redemption  suit ;  and,  in  general,  it  makes  no  difference 
whether  the  bill  is  filed  by  the  mortgagor  to  redeem,  or  by  the  mortgagee 
to  foreclose :  in  either  case,  the  mortgagee  is  entitled  to  his  principal, 
interest,  and  costs. ^  Thus,  where  a  mortgagee  assigned  his  mortgage 
money  to  the  trustee  of  his  marriage  settlement,  and  afterwards  filed  a 
bill  of  foreclosure  against  the  mortgagor,  to  which  the  trustee  was  made 
a  part}-,  he  was  ordered  to  paj-  the  costs  of  the  trustee,  and  to  add  them 
to  the  mortgage  debt.^  Where,  however,  a  second  mortgagee  filed  his 
bill  to  redeem  the  first,  and  foreclose  subsequent  mortgages,  and  the 
estate  was  not  sufficient  to  paj"  the  first  mortgage,  the  bill  was  dismissed, 
with  costs  as  against  the  first  mortgagee,  and  without  costs  as  against 
the  other  defendants.* 

*  Peacock  v.  Evans,  16  Ves.  512;   Gow-  suit  bv  pauper,  see  Batchelor  v.  Middleton,  6 

land  V.   De  Faria,  17  Ves.  20,'2G;  Bowes  v.  Hare,"  80. 

Heapes,  i  V.  &  B.  117,  121;  and  see  Priestly  ^  Burlew  v.  Hillman,  1  C.  E.  Green,  23; 

•;.  Wilkinson,  1  Ves.  J.  214;  see  Holland  v.  see  Bradley  v.  Hitchcock,  Kirby,  231;  Frazer 

Cruft,  20  Pick.  337.  v.  Jones,  5  Hare,  483 ;  Dunstan  v.  Patterson, 

2  Salter  v.  Bradshaw,  26  Beav.    161;   5  2  Ph.  344.     A  mortgagee,  acting  as  his  own 

Jur.  N.  S.  831;  Bromley  v.  Smith,  26  Beav.  solicitor,  will  be  allowed,  as  against  a  second 

644;  .5  Jur.  N.  S.  833;  St.   Albyn   v.  Hard-  mortgagee,   his  costs  out  of  pocket,   but  no 

ing,    27    Beav.    11;    Foster    v.   Roberts,    29  other  costs.     Sclater  ».  Cottam,  1  Seton  Dec. 

Beav.  467  ;  Talbot  v.  Staniforth,  1  J.  &  H.  (3d  Eng.  ed.)  376;  Jur.  (57)  630,  V.  C.  K. 
484.  3  Bartle  r.  AVilkin,   8   Sim.  238.     As   to 

8  Emmet   v.   Tottenham,   10  Jur.  N.    S.  the  costs  of  the  solicitor  to  the  suitor's  fee 

1090;  S.  C  novi.  Tottenham   v.   Emmet,  13  fund,  as  guardian  for  an  infant  defendant, 

W.  R.  123,  M.  R. ;  and  see   Berdoe  v.  Daw-  in  a  foreclosure  suit,  see  Harris  v.  Ilamlyn, 

Ron,  11  Jur.  N.  S.  254;  13  AV.  R.  420,  M.  R.;  14  Jur.  55,  V.  C.  K.  B. ;  3  De  G.  &  S.  470; 

34  Beav.  603.  sec  also  mite,  p.  162,  note  (10). 

1  Wetherell  v.  Collins,  3  Mad.  255;  Coles  <  Gibson  v.  Nicol,  9  Beav.  403,  407;  10 

V.  Forest,  10  Beav.  552,  555.     As  to  costs,  in  Jur.  419;  see  Danburv  v  Robinson,  1  McCar- 

ter(N.  J.),  324. 
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A  mortgagee  will  not  only  be  allowed  his  own  costs,  and  the  costs  of 
those  claiming  nnder  him,  but  he  will  be  allowed,  as  against  the  estate, 
all  costs  which  he  may  have  incurred  in  asserting  or  defending  his  title 
to  the  estate.  Thus,  where  a  mortgagee  had  filed  a  bill  of  foreclosure, 
he  was  allowed  the  costs  he  had  incurred  in  procuring  administration  to 
an  annuitant  under  the  will  of  the  mortgagor :  such  annuitant  being  a 
necessary  party  to  the  foreclosure.^  So,  where  an  infant,  claiming  under 
a  mortgagor,  had  endeavored  to  defeat  the  mortgage  by  setting  up  a 
supposed  entail,  and  after  a  special  verdict,  and  great  htigation  at  Law, 
the  mortgagee  prevailed,  whereupon  the  infant  brought  his  bill  to  re- 
deem, and  the  mortgagee  swore  that  he  had  expended  above  120/.  in 
defending  his  mortgage  at  Law  :  although  he  had  but  60/.  costs  allowed 
him  there,  it  was  held  that  he  should  not  be  confined  to  his  taxation  at 
Law,  but  should,  upon  the  account,  be  allowed  all  he  had  laid 
*1388  out  or  expended ;  and  it  appearing  that  *  the  mortgagee,  fearing 
his  mortgage  would  have  been  defeated  at  Law,  got  administra- 
tion as  creditor  in  the  Ecclesiastical  Court,  he  was  allowed  his  costs 
expended  there  also.^ 

And  so,  in  another  case,  where  a  first  mortgagee,  after  he  had  been 
put  to  great  expense  in  suits  to  foreclose,  and  otherwise  in  respect  to 
the  estate,  had  a  bill  filed  against  him  by  a  second  mortgagee  to  redeem, 
the  Court  ordered  that  his  costs  should  not  be  taxed  as  in  an  adverse 
suit,  but  that  he  should  be  allowed  all  his  costs  and  expenses :  as  is 
done  in  the  case  of  a  solicitor  who  la3's  out  and  disburses  money  for  his 
client :  the  rents  to  be  applied,  in  the  first  place,  to  pay  such  costs, 
before  they  were  applied  to  sink  the  principal.^  And  on  a  bill  for 
redemption,  Sir  John  Leach  M.  R.  gave  to  the  mortgagee  the  costs  of 
an  action,  which  he  had  brought  against  a  person  who  had  joined  the 
mortgagor  as  surety,  in  a  bond  for  the  mortgage  money  :  the  fruit  of  the 
action  being  lost  by  the  insolvency  of  the  suretj'^ :  and  his  Honor  stated 
the  principle  to  be,  that  the  mortgagee  was  entitled  to  be  allowed,  in 
account,  against  the  mortgagor,  all  expenses  properly  incurred  for  the 
recovery  of  the  mortgage  money. ^ 

All  extra  costs  and  expenses  should,  however,  be  asked  by  the  bUl, 
and  mentioned  in  the  decree.* 

Upon  the  same  principle,  it  is  stated  that,  if  a  mortgagee  or  real 
creditor  is  brought  before  the  Court  to  have  his  securit}'  impeached,  and 
the  bill  is  dismissed,  there  is  hardly  an  instance  in  which  it  is  not  with 
costs :  for,  being  brought  before  the  Court  without  just  grounds,  the 
Court  would  not  do  him  justice,  unless  costs  were  given  to  him,  as  he 

5  Hunt  V.  Fownes,  9  Ves.  70.  2  Lomax  v.  Hide,  2  Vern.  185;  Ainsworth 

1  Kamsden  v.  Langlej',   2  Vern.   536 ;  1  v.  Roe,  14  Jur.  874,  M.  R. 

Eq.  Ca.  Ab.  328,  329,  pf.  5.     But  an  equi-  8  Ellison  v.  Wright,  3  Russ.  458;  Peers  v. 

table  mortgagee  will  not  be  entitled  to  the  Ceeley,  15  Beav.  209. 

costs  incurred  at  Law  in  unsuccessfully  de-  *  Seton,  381.     For  forms  of  orders  as  to 

fending  his  possession.     Drvden  v.  Frost,  3  such  extra  costs  and  expenses,  see  ib.  396. 

M.  &  C.  670,  675;  see  Cocks'  v.  Gray,  1  Gift. 

77;  Peers  v.  Ceeley,  15  Beav.  209. 
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is  a  creditor  and  incumbrancer.^  In  Brodie  v.  St.  Paid/'  however,  where 
certain  mortgagees  and  trustees  were  brought  before  the  Court  upon  a 
bUl  for  a  specific  performance  of  an  agreement  for  a  lease,  not  for  the 
purpose  of  impeaching  their  title,  but  as  necessar}'  parties  to  confirm 
the  lease,  and  the  bill  was  dismissed  against  the  principal  part}'  without 
costs,  on  account  of  the  hardship  of  the  case,  the  mortgagees  and  trus- 
tees were  refused  their  costs  :  Mr.  Justice  BuUer,  who  heard  the  cause, 
saj-ing,  that  if  the  decree  had  been  for  the  plaintitf,  perhaps  he  might 
have  given  the  trustees  their  costs,  because  he  could  have  given  them 
over  against  the  other  defendants  ;  but  that,  as  it  was,  they  must  have 
their  remedy  against  their  principal. 

*  The  rule,  that  the  mortgagor  is  to  pay  the  costs  of  the  mortga-  *i;589 
gee,  and  of  those  made  necessary  parties  b}-  his  act,  does  not  apply 
where  the  title  to  the  mortgage  is  disputed  ;  and,  in  that  case,  the  mortga- 
gee's costs  should  only  be  borne  by  the  estate,  as  against  the  persons  inter- 
ested in  the  equit}-  of  redemption,  when  they  have  concuiTed  or  assisted 
in  the  litigation.^  Upon  this  principle,  where  the  plaintiff  was  devisee 
of  a  mortgagee,  and  filed  his  bill  against  the  mortgagor  for  a  foreclo- 
sure, making  the  heir-at-law  of  the  mortgagee  a  party,  in  order  to  have 
the  will  established  against  him,  Lord  Kenyon  M.  R.  thought  the  estate 
ought  not  to  be  burdened  with  his  costs. '^  So,  where  the  mortgagee, 
after  bill  of  foreclosure  filed,  became  insolvent,  the  costs  of  his  as- 
signee, made  a  defendant,  were  not  thrown  on  the  mortgaged  estate.^ 
And,  in  general,  if  a  mortgagee,  after  a  decree  to  account,  assigns 
his  interest  to  another,  the  costs  of  the  proceedings  necessary  to 
bring  the  assignee  before  the  Court  must  be  paid  by  the  mort- 
gagee.* 

In  these  cases,  the  costs  given  to  a  mortgagee  are  scarcely  in  the 
nature  of  costs  in  the  cause :  they  are  rather  sums  that  the  mortgagee 
has  a  right  to  be  paid,  before  the  relief  asked  for  against  him  can  be 
granted.* 

The  rule,  that  a  mortgagee  is  to  have  his  costs  paid,  is  subject  to  an 
exception  in  cases  where  he  is  a  lunatic.  In  such  cases,  the  costs  of  a 
committee  of  a  lunatic  mortgagee  requisite  to  enable  him  to  convey  to 
the  mortgagor  under  the  statute,  are  to  be  paid  out  of  the  lunatic's 
estate,  where  the  lunatic  is  beneficially  interested   in   the   mortgage 

6  Per  Lord  Hardwicke,  in  Taner  v.  Ivie,  granted  on  petition.     Barron  v.  Laneefield, 
2  Ves,  S.  466,  468.  1"  Beav.  208.     On  redemption  by  a  second 
6  ]' Ves.  J.' 326,  334.  niortfiairee,    the  original   mortgagee  will  be 
1  Parker  v.  Watkins,  John.  133;  and  see  allowed  extra  costs  incurred  b\^  him  in  fore- 
Pell  v  r.  VVathen,  7  Hare,  372;  14Jur.  9.  closing  the  mortgagor;  Lomax   v.    Hide,   2 
2"Skipp  V.  Wvatt,  1  Cox,  3r»3.  Vern.  185;  and  interest  will  be  allowed  on 
8  Horam  v.  Woolongham,  1  Beat.  1.  sums  expended  by  him;  and  the  costs  of  a 
<  Barrv  v.  Wrev,  3  Kuss.  465.  stop  order,  to  complete  the  securitj'on  a  fund, 
6  In   ftorlock   v.'  Smith,    1   Coll.   298,    a  were  allowed  the  umrtgagee  upon  his  petition 
mortgagee  was   not  allowed  costs  of  a  sue-  for  payment  of  the  fund  out  of  Court.  "VVad- 
cessful  ejectment  under  the  head  of  just  al-  dilove   v.    Taylor,   G  Hare,  307.     But  extra 
lowances,  where  the  decree  vas  silent  as  to  costs  and  ex])enses  should  be  asked  bv  the 
Buch  costs;  and  so,  where  the  decree  had  not  bill,  and  mentioned  in  the  decree.     1   Seton 
mentioned  extra  costs,   the^    "ould  not    be  Dec.  (3d  Eug.  ed.)  381. 
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money,  and  the  application  is  made  by  the  Committee.^  Where  it 
clearly  appears  on  the  face  of  the  mortgage  deed,  that  the  lunatic 
mortgagee  is  only  a  trustee,  the  mortgagor  must  bear  the  costs  ; ''  but 
this  will  not  be  ordered,  where  the  trust  does  not  appear  on  the  deed.® 
If  the  mortgagor  applies,  he  must  pay  the  costs  of  obtaining  the  order, 

unless  the  committee  has  declined  to  apply  for  it.^ 
*1390       *  The  right  of  a  mortgagee  or  incumbrancer  to  his  costs  will 

prevail,  in  cases  in  which  the  Court  directs  a  sale  of  the  property 
pledged  ;  and  the  mortgagee  is  entitled  to  the  payment  of  his  costs, 
before  the  subsequent  mortgagees  receive  any  part  of  their  principal, 
interest,  or  costs  :  the  practice  of  the  Court  being  to  direct  each  mort- 
gagee to  be  paid  his  principal,  interest,  and  costs,  according  to  his 
priority  ;  ^  but  it  has  been  held,  that  where  a  mortgagee  commences  or 
adopts  a  suit  for  the  administration  and  sale  of  the  mortgagor's  estate, 
he  does  not  rest  exclusively  on  his  contract,  but  seeks  something  bej'ond 
it ;  and  the  costs  of  the  suit  are  the  first  charge,  if  the  estate  prove 
deficient.^  It  has  also  been  held,  that  an  equitable  mortgagee,  by  filing 
a  bill  for  the  sale  of  the  mortgaged  property,  and  the  payment  of  the 
balance  out  of  the  general  assets,  and  for  administration,  does  not 
render  the  proceeds  of  the  mortgaged  estate  liable  to  the  costs  of  the 
suit,  in  priority  to  the  plaintiff's  claim. ^ 

Where  the  suit  is  instituted  by  a  subsequent  incumbrancer,  to  ascer- 
tain priorities,  making  a  prior  mortgagee  or  incumbrancer  a  part}^,  the 
subsequent  incumbrancer  ought  to  offer  by  his  bill  to  redeem  the  prior 
incumbrancer ;  and,  if  he  omits  to  do  so,  the  prior  incumbrancer  has  a 
right  to  insist  upon  being  dismissed  with  costs.  But  if  the  prior  incum- 
brancer, instead  of  asking  to  be  dismissed,  consents  to  a  sale,  and  to 
take  his  principal  and  interest  out  of  the  proceeds,  he  must,  as  he  there- 
b}"-  adopts  the  suit  and  takes  the  benefit  of  it,  contribute  to  the  costs  of 
it :  therefore,  the  costs  of  all  parties  will  be  paid  out  of  the  fund,  even 
though  there  may  not  be  enough  left  to  pay  the  prior  incumbrancer  his 
principal  and  interest.^     Where,  however,  the  property  had  been  pre- 

6  Ex  parte.  Richards,  1  J.  &  W.  2fi4;  Re  Hebblethwaite,  4  K.  &  J.  80;  see  also  Seton, 

Wheeler,  1  De  G.,  M.  &  G.  434;  Re  Viall,  8  293,  379;    contra,  Kenebel  v.  Scrafton,    13 

De  G.,  M.  &  G.  439;  contra,  Re  Marrow,  C.  Ves.  370. 

&  P.  142;  i?e  Biddle,  23L.  J.  Ch.  23,  L.  JJ. ;  2  Armstrong    v.   Storer,    14    Beav.   535; 

Morgan  &  Davev,  171.  White  v.  Gudgeon,  .30  Beav.  545 :  Dighton  v. 

1  Re  Lewes,  "1  M'N.  &  G.  23.  Withers,  31  Beav.  423;  Seton,  293,  379;  but 

8  Re  Townseud,  2  Phil.  348;  1  M'N.&  G.  see  Judgment  of  L.  J.  Turner,  in  Ward  v. 
686.  Mackinlav,   10   Jur.   N.    S.    1063,    1064;  13 

9  Re  Stuart,  4  De  G.  &  J.  317;  Re  W.  R.  65;  1  De  G.,  J.  &  8.  363,  308;  -see 
Jones,  2  De  G.,  F.  &  J.  554;  7  Jur.  N.  S.  also  Aldridge  v.  Westbrook,  5  Beav.  188, 
115.  193. 

1  Belfhier  v.  Butler,  1  Eden,  523;  Upper-  8  Tipping  v.  Power,   1  Hare,  405,  407;  6 

ton    V.    Harrison,    7    Sim.    444 ;    Barnes    v.  Jur.  434 ;  Wade  v.  Ward,  4  Drew.  602 ;  and 

Racster,  1  Y.  &  C.  C.  C.  401,  407 ;  6  Jur.  it  seems  that,  according  to  V.  C.  Wood,  the 

595;  Hepworth  ».  Heslop,  3  Hare,  485,  487;  same    rule    applies    to  a    legal    mortgage. 

9  Jur.  796;  Wilde  v.  Lockhart,  10  Beav.  320,  Seton,   293,   380;  Berrv  v.  Hebblethwaite,  4 

323;  Carr  v.  Henderson,  11  Beav.  415;  Cut-  K.  &  J.  80;  Tuckley"«.  Thompson,  1  J.  & 

field   V.   Richards,  26  Beav.  241 ;   Crosse   v.  H.  126. 

General  Reversionary  Company,  3  De  G.,  M.  ■*  White  v.  Bishop  of  Peterborough,  Jac. 

&  G.  698;  Langton  w.  Langton",  7  De  G.,  M.  402;   see    also   Brace   v.    Duchess   of   Marl- 

&  G.  30;  1  Jur.  N.  S.  1078;  and  5^  Berry  v.  borough,  Mos.  50;  Seton,  380. 
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served  b}'  the  diligence  of  the  plaintiff,  a  puisne  incumbrancer,  his  costs 
were  first  provided  for ;  and  the  costs  of  the  other  incumbrancers  were 
directed  to  be  added  to  their  securities,  and  paid  according  to  their 
priorities.^ 

The  rule  above  laid  down,  that  a  mortgagee  or  incumbrancer 
is  *  entitled  to  his  costs,  as  well  as  to  his  principal  and  interest,  *1391 
is  liable  to  exception,  also,  in  cases  in  which  the  Court  considers 
him  guilt}"  of  any  misconduct  with  reference  to  the  suit,  or  the  subject 
of  it.^  In  DetillitiY.  Gale, ^  Lord  Eldon  said:  "Though  a  mortgagee 
acting  reasonably  as  such,  is  to  have  his  reasonable  expenses,  it  does 
not  follow  that  he  can  claim  his  own  expenses  from  other  persons,  with 
whom  he  is  litigating,  with  regard  to  those  acts  which,  upon  his  part, 
ai'e  not  onl}-  unreasonable,  but  grossly'  oppressive."  In  that  case,  the 
mortgagee  was  deprived  of  his  costs  of  that  part  of  the  suit  where  he 
had  been  guilt}'  of  improper  conduct.  So,  where  a  mortgagee  sets  up 
an  unfounded  claim, ^  or  an  unjust  defence,  insisting  on  his  deed  as  an 
absolute  purchase,  he  will  be  deprived  of  his  costs.*  And  from  the 
case  of  Smith  v.  Green, ^  it  appears  that,  if  a  first  mortgagee  receives 
from  a  second  mortgagee  a  tender  of  all  that  is  due  for  principal,  inter- 
est, and  costs,  the  first  mortgagee  wiU  not  be  entitled  to  the  costs  of  a 
foreclosure  suit  after  the  tender.  Nor  wiU  he  be  allowed  his  costs  in  a 
redemption  suit,  if  he  has  not  been  ready  with  and  offered  to  show  his 
accounts.® 

In  Detillin  \.  Gale,  before  referred  to,  Lord  Eldon  appears  to  have 
expressed  an  opinion,  not  only  that  a  mortgagee  might  be  deprived  of 
his  costs,  but  that,  under  some  circumstances,  he  might  be  called  upon 
to  pay  costs.  He  there  said  :  "  It  is  said  it  will  be  an  extremely  bad 
precedent  to  hold,  that  in  no  case  a  mortgagee  can  be  called  upon  to 
pay  the  costs  of  the  mortgagor.''  I  will  not  say  the  Court  will  not,  and 
am  ver}-  far  from  saying  the  Court  ought  not,  to  make  that  precedent ; 
but  it  ought  to  be  made  upon  very  great  consideration."  ^  His  Lord- 
ship afterwards  referred  to  the  case  of  Shuttleworth  v.  Lowther,^  in  which 
Lord  Lonsdale,  a  mortgagee,  was  made  to  pay  costs  (on  the  ground  of 

6  Ford  V.  Ear]  of  Chesterfield,  21  Beav.  McNeil  v.  Call,  ION.  II.  403.     Although  the 

426;  Wright  r.  Kirby,  23  Beav.  403.  defendant  in  a  hill  to  redeem  has  complied 

1  See    Saunders   v.    Frost,    5   Pick.   259;  with  the  plaintiff's  demand  to  render  an  ac- 

Whitwood   f.  Kellogg,  6  Pick.  420;  Bartlctt  count,  yet  if  he  denies  the  right  of  the  plain- 

r.  .lohnson,  0  Allen,  .538;   Kittredge  v.  Mc-  tiff  to  redeem  when  he  is  entitled  to  it,  he 

Laughlin,  .38  Maine,  .513.  can  recover  no  costs.     Kittredge  v.  McLaugh- 

27   Ves.  583,  585;   and   see v.  Tre-  lin,  38  Maine,  513. 

fothick,  2  V.  &  B.  181;  Loftus  v.  Swift,  2  5  i  Coll.  555;  see  also  Williams  ?-.  Sorrell, 

Sch.  &  Lef.  642,  657.  4  Ves.  389. 

8  Montgomery  v.  Calland,  14  Sim.  79,  81,  6  Powell  v.  Trotter,  1  Dr.  &  Sm.  388. 

and  see  Barrett  ■«.  Hartley,  L.  R.  2  Eq.  789,  7  ,See    Saunders   v.    Frost,  5    Pick.    272; 

V.  C.  S.  Smith  v.  Bailev.  10  Vt.  163. 

*  Francklyn  v.  Fern,  Barnard,  .30;  see  »  7  Ves.  583,  S 86. 
also  Sevier  v.  Greenwav,  19  Ves.  413,  415;  "  Cited  ibid.;  and  see  Roberts  r.  Wil- 
Kirkham  v.  Smith.  l"Ves.  S.  258,  262;  liams,  4  Hare,  129  131;  Emmet  v.  Totten- 
Wheatont).  Graham,  24  Beav.  483;  Re  Ilns-  ham,  10  Jur.  N.  S.  1090:  S.  C.  nom.  Tot- 
worth,  13  W.  11.448.  V.  C.  K. ;  Slee  v.  Man-  tenham  v.  Emmet,  13  W.  R.  123,  M.  R.; 
hattan  Co.,  1  Paige,  48;  May  v.  Eastin,  2  Iloskin  «.  Sincock,  llJur.  N.S.  477;  13  W. 
Porter,  414;  Brown  v.  Simons,  45  N.  H.  211 ;  R.  487,  V.  C.  K. 
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a  tender,  and  an  appropriation  of  the  money ;  which  was  paid  into  a 
bank  and  refused) ,  as  affording  an  instance  in  which  a  mortga- 
*1392  gee  had  been  *  made  to  pay  the  costs ;  and  there  are  other 
cases  in  the  books  which  may  be  cited  in  support  of  the  same 
proposition.^  Thus,  in  Mocatta  v.  Margatroyd^^  the  mortgagee  was 
ordered  to  pay  costs  to  the  plaintiffs,  who  were  indorsees  of  subse- 
quent mortgages  or  bills  of  sale  of  a  ship  ;  but  he  was  not  to  have  his 
costs  over,  against  the  first  mortgagor :  Lord  Cowper  saying,  that  it 
was  not  reasonable  that  he  should  onerate  his  pledge  with  costs  occa- 
sioned by  his  unjust  defence  ;  ^  and  this  principle  has  been  acted  upon 
in  Harvey  v.  Tebhutt^^  where  a  mortgagee,  who  had  resisted  the  right  to 
redemption,  by  setting  up  a  decree  of  foreclosure  coUusively  obtained, 
was  decreed  to  pay  so  much  of  the  costs  as  was  occasioned  by  his 
resistance.^ 

Where  a  mortgagee,  hj  a  bill  of  foreclosure,  attempted  to  tack  a  bond 
to  a  mortgage  as  against  creditors,  the  bill  was  to  that  extent  dismissed 
with  costs  ;  ®  and  where  the  difficulty  in  a  foreclosure  suit  was  occasioned 
by  the  loss  of  the  mortgage  deed,  the  mortgagee  was  ordered  to  pay  the 
costs ;  "^  and  a  similar  order  was  made,  where  a  redemption  suit  was 
rendered  necessary  by  the  mortgagee  having  lost  the  title-deeds.^ 

But  although  a  mortgagee  may,  under  peculiar  circumstances, 

*1393  *  not  only  be  deprived  of  his  costs  but  be  ordered  to  pay  them, 

there  must  be  positive  misconduct  on  his  part  to  bring  such  a 

1  Brown  V.  Simons,  45  N.  H.  211;  Brock-  occasioned  thereby.  Union  Ins.  Co.  v.  Van 
way  V.  Wells,  1  Paige,  617;   Currier  v.  Web-      Rensselaer,  4  Paige,  85. 

ster,  45  N.  H.  226;  McNeill  «.  Call,  19  N.  H.  First    mortgagee,    resisting  a   suit    by  a 

403;  [Lozear  v.  Shields,  7  C.  E.  Green,  448;  second  mortgagee  to  rectify  a  mistake,  had 

S.  C,  on  appeal,  8  C.  E.  Green,  509].  to  pay  costs.     Harryman  v.  Collins,  18Beav. 

2  1  P.  Wms.  393,  395.  11-     A  sub-mortgagee  had  to   pay  costs  of 

3  See  also  Baker  v.  Wind,  1  Ves.  S.  160 ;  suit  to  set  aside  the  original  mortgage  as 
England  v.  Codrington,  1  Eden,  169,  174;  fraudulent.  Cockell  v.  Taylor,  15  Beav.  127 ; 
Lord  Cranstown  v.  Johnston,  5  Ves.  277,  279 ;  and  so  the  original  mortgagee,  S.  C.  A  mort- 
Tavlor  ».  Baker,  Dan.  71.  gagee  will  pay  the  costs  of  an  imsustained 

"4  1  J.  &  W.  197,  202.  charge  of  fraud.     West  v.  Jones,  1  Sim.  N. 

6  Where  a  defendant  set  up  a  judgment,  S.  218.  Where  a  mortgagee  resisted  the  right 
which  was  satisfied,  and  a  mortgage  on  which  to  redeem,  and  mortgagor  charged  miscon- 
he  claimed  more  than  was  due,  he  was  held  duct  which  he  did  not  prove,  mortgagor  paid 
not  entitled  to  costs  against  the  plaintiff.  the  costs,  in  Cowdry  «.  Day,  Jur.  (59)  1199; 
Brinkerhoff  v.  Lansing,  4  John.  Ch.  79.  And  1  ISeton  Dec.  376.  A  mortgagee  who  had 
the  plaintiff  who  failed  in  supporting  his  neglected  on  request  to  furnish  the  mortgagor 
charge  that  the  mortgage  was  satisfied,  and  with  the  accounts,  was  not  allowed  the  costs 
kept  on  foot  by  fraud,  was  also  held  not  to  up  to  the  hearing  of  a  redemption  suit.  Pow- 
be  entitled  to  his  costs.  Brinkerhoff  v.  Lan-  ell  v.  Trotter,  1  Dr.  &  S.  388.  But  the  mere- 
sing,  4  John.  Ch.  79.  Where  the  mortgagee  ly  extending  by  a  mortgagee  of  his  claim,  in 
sets  up  an  unconscientious  defence,  he  is  not  good  faith,  beyond  what  the  Court  decides  he 
only  refused  costs,  but  must  pay  costs  to  the  is  entitled  to,  as  where  he  sets  up  a  claim 
other  party.  Slee  v.  Manhattan  Co.,  1  Paige,  under  a  tax-title,  bought  in  with  intent  to 
48.  So  if"  he  improperly  resists  the  claim  of  protect  his  mortgage,  though  disallowed  by 
the  plaintiff  to  redeem.  Vroom  v.  Ditmas,  4  the  Court,  is  no  ground  for  refusing  his  costs. 
Paif'-e,  527;  see  also  Van  Buren  v.  Olmstead,  Concklin  v.  Coddington,  1  Beasley,  250. 
5  Paige,  9  ;  Brockway  v.  Wells,  1  Paige,  617;  ^  Hamerton  v.  Rogers,  1  Ves.  J.  513;  and 
Saunders  v.  Frost.  5  Pick.  271-274;"  Union  see  Graham  v.  Hosen,  1  W.  X.  166. 
Ins.  Co.  ■;;.  Van  Rensselaer,  4  Paige,  85.  ''  Stokoe  v.  Robson,  19  Ves.  385}  and  for 
Where  the  plaintiff  in  a  suit  to  foreclose  so  the  order,  see  Seton,  629,  No.  1;  Price  v. 
mistakes  the  rights  of  the  defendant  as  to  Price,  1  Seton  Dec.  377. 
render  it  necessary  for  him  to  put  in  an  an-  ^  Lord  Middleton  v.  Eliot,  15  Sim.  531 ; 
swer  to  protect  his  rights,  the  plaintiff  may  and  for  the  order,  see  Seton,  629,  No.  2. 
be  personalh'  charged   with  the  extra  costs 
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visitation  upon  him.^  The  mere  circumstance  that  he  has  extended  his 
claim  be3-ond  what  the  Court  finally  decides  he  is  entitled  to,  wiU  not  be  a 
ground  for  refusing  him  his  costs  ;  '^  and,  although  he  may  have  suggested 
a  doubt  as  to  the  mortgagor's  title  to  redeem,  yet,  if  the  Court  thinks  there 
is  sufficient  ground  for  entertaining  such  doubt,  he  will  not  be  charged 
with  the  costs,  even  where  his  doubt  eventually  proves  unfounded. 
Thus,  where,  on  a  bill  by  a  devisee  to  redeem,  the  mortgagee  insisted 
that  the  heir  of  the  mortgagor  was  alive,  and  an  issue  was  directed  to 
try  whether  he  was  living  or  dead,  upon  the  trial  of  which  the  jury 
found  that  he  was  dead,  Sir  John  Leach  V.  C.  determined  that  the 
mortgagee  must  not  pay  the  costs  of  the  issue,  as  he  could  not  be 
charged  with  vexation  in  a  case  where  the  Court  thought  there  was  so 
much  weight  in  his  objection  as  to  dii-ect  an  issue. ^ 

The  right  of  a  mortgagee  to  his  costs  is  not  defeated  by  the  circum- 
stance of  his  having  remained  in  possession  of  the  estate,  after  the  rents 
and  profits  received  by  him  have  been  sufficient  to  pay  off  the  principal 
money  and  interest  due  upon  the  mortgage  :  *  the  estate  being  considered 
as  much  a  security  for  costs  as  for  the  principal  and  interest ;  and  a  decree 
for  costs  almost  necessarily  following  a  decree  for  payment  of  principal 
and  interest.^  K,  however,  in  a  foreclosm-e  ^  or  redemption  ^  suit,  it  turns 
out,  on  taking  the  account,  that  on  the  day  on  which  the  bUl  was  filed  (to 
which  time  the  account  will  be  directed) ,  nothing  was  due  to  the  mortga- 
gee, he  must  bear  the  expense  of  the  suit :  *  and  where  a  mortgagee  in 
possession,  by  his  answer  untruly  alleged  that  the  mortgage  was  not  satis- 
fied, he  was  ordered  to  pay  the  costs  subsequent  to  his  answer.^ 

*  A  defendant  should  raise  his  defence  in  the  least  expensive  *1394 
manner :  therefore,  if  he  enters  into  evidence  in  a  case  in  which 
he  might  have  demurred^  or  pleaded,^  the  bill  will  be  dismissed  without 

1  Loftus  r.  Swift,  2  Sch.  &  Lef.  042,657;  gagee,  who   became   fully  paid  during  the 

see  VVillard  v.  Fiske,  2  Pick.  540.  suit,  but  made  a  further  claim,  and  brought 

i      2  Loftus  V.  Swift,  2  Sch.  &  Lef.  642,  657;  the  suit  to  a  hearing,  such  claim  being  uii- 

"Whitwood  V.  Kellogg.  6  Pick.  420;  Miller  v.  founded;  had   to  pay  the  subsequent  costs. 

Lincoln,   6   Grav,    556;  Da\'is  v.  Phelps,   7  Gregg  «.  Slater,  22  Beav.  .314;  so  in  Snagg 

Monroe,   632.     Mortgagees  of  a  colliery  in  v.  Frisell,  IJ.  &  Lat.  383,  for  claiming  more 

possession  did  not  forfeit  their  right  to  the  than  was  due  and  misconduct;  and  in  Mor- 

costs  of  a  rgdemption  suit,  by  having  over-  ley  v.  Bridges,  2  Col.  621,  the  mortgagee  had 

stated  the  balance  due,  refused  to  furnish  an  to  pav  costs  of  suit. 

account  gratis,  and  dissuaded  the  mortgagors  Where  overpayment  is  alleged,  the  usual 

from  redeeming.     Norton  v.  Cooper,  5  L)e  G.,  course  is  to  reserve  costs  until  the  result  uf 

M.  &  G.  728;  but  see  Powell  v.  Trotter,  1  the  account  is  certified.     1  Seton  Dec.  377. 

Dr.  &  S.  388;  and  see  Tanner  v.  Heard,  3  »  Montgomery  v.  Calland,  14  Sim.  79,  81  ; 

Jur  N  S  427  M.  R.  and  see  Snagg  v.  Frizcll,  3  Jo.  &  Lat.  38  J ; 

s'wilson  V.  Metcalfe,  3  Mad.  45.  Powell  v.  Trotter,  1  Dr.  &  Sm.  388. 

4  Owen  V.  Griffith,  1  Ves.  S.  2.50;  Amb.  ^  Jones  v.  Davids,  4  Russ.  277,  278:  Hill 

520;  Lord  Trimleston  v.  Hamil,  1  B.  &  B.  v.    Reardon,  2  S.  &  S.   431,   439;  Hollings- 

377;  Wilson  v.  Metcalfe,  1  Russ.   530,  536;  worth  v.  Shakoshaft,  14  Beav.  492;  Webb  i-. 

but    see    contra,    Woodroft    v.   Soys,   cited  England,   29   Beav.  44;    7  Jur.  N.  S.   153; 

Beames  on  Costs,  p.  26.  Ernest  v.  Weiss,  9  Jur.  N.  S.  145,  V.  C  K.; 

6  East  India  Company  v.  Ekines,  2  Bro.  11  W.  R.  206;  Nesbitt  v.  Bcrridge,  ib.  1044; 
P  C.  ed.  Toml.  .382;  6  Vin.  Ab.  365,  pi.  13;  11  W.  R.  446,  448,  M.  R.;  but  see  S.  C.  10 
Thomas  r.  Puddlesburv,  Sel.  Ca.  Ch.  51.  Jur.  N.  S.  53;  12  W.  R.  28-3,  L.  C;  Morocco 

8  Binnington  v.  Harwood,  T.  &  R.  477,  Company  v.  Fry,  11  Jur.  N.  S.  76,  78;  13  W. 

485.  R-  310,  312,  V.  C.  S.;  ante,  p.  542. 

7  Barlow  V.  Gains,  23  Bnav.  244.  2  Sanders  v.  Benson,   4   Beav.  350,' 357, 

8  Morris  v.  Islip,  23  Beav.  244.    A  mort-  Jackson  v.  Ogg,  Johns.  397,  402;  ante,  p.  603. 
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costs  ;  or  the  defendant  will  be  disallowed  the  extra  costs  occasioned  by 
his  having  defended  the  suit.^  So,  also,  if  a  plaintiff  enters  into  useless 
or  unnecessary  evidence,  he  may  be  deprived  of  costs,  or  ordered  to 
pay  the  costs  occasioned  thereby ;  ^  and  plaintiffs,  who  instituted  two 
suits  where  one  would  have  been  sufficient,  have  been  refused  the  costs 
occasioned  by  the  double  proceedings.^ 

In  coming  to  a  decision  upon  the  subject  of  costs,  the  Court  is  fre- 
quentl}'  governed  b}-  its  wish  to  discourage  unnecessary  litigation.  In 
Millington  v.  Fox,^  Lord  Cottenham  said,  that  he  was  very  much  dis- 
posed, as  a  general  rule,  to  make  the  costs  follow  the  result :  because, 
however  doubtful  the  title  might  be,  or  however  proper  it  might  be  to 
dispute  it,  it  was  but  right  that  the  party  who  really  had  the  right  should 
be  reimbursed,  as  far  as  giving  him  the  costs  of  the  suit  could  reim- 
burse him ;  but  then  there  was  another  object  which  the  Court  must 
keep  in  view,  namelj",  to  repress  unnecessar}'  litigation,  and  to  keep 
litigation  within  those  bounds  which  were  essential  to  enable  the  parties 
to  vindicate  and  establish  their  rights ;  and  accordingly  his  Lordship, 
although  he  held  that  the  plaintiffs  were  entitled  to  part  at  least  of  the 
relief  they  pra^'ed,  refused  to  give  them  the  costs  of  the  cause :  because 
it  appeared  that  the  defendant  had  written  to  the  plaintiffs  a  letter  offering 
teiTQS  which  would  have  rendered  the  suit  unnecessary  :  which  letter,  his 
Lordship  held,  as  to  costs  at  least,  rendered  it  incumbent  on  the  plain- 
tiffs to  put  to  the  test  whether  the  defendants  were  sincere  in  their 
offer,  and  not  to  go  on  with  the  suit,  unless  they  found  that  they 
*1395  were  insincere.''  The  principle  to  be  *  deduced  from  this  case 
seems  to  be,  that  if  a  plaintiff  proceeds  with  a  cause  after  he  has 
received  a  complete  offer  of  all  that  he  is  entitled  to,  the  Court,  in  the 
exercise  of  its  discretion  with  respect  to  costs,  wiU  punish  the  unneces- 
sary litigation,  by  refusing  him  the  whole  costs  of  the  suit :  as  well 
those  incurred  after  the  tender  as  those  incurred  before.-'    This  principle 

8  Godfrey  iJ.  Tucker,  33  Beav.  280;  9  Jur.  see  Morgan   &  Davey,  72.     If   the   parties 

N.   S.    1188',  M.    R. ;    ante,  p.   542;  and  see  stand  equally  fair  in  every  respect,  the  party 

Morgan  &  Davey,  77  et  seq.  who  brings  the  other  into  Court,  and  is  the 

*  Ante.  p.  836;  Ord.  XIX.  1;  Harvev  v.  cause  of  the  litigation,  ought  to  bear  the  ex- 
Mount,  8  Beav.  439,  453;  9  ,Tur.  741;  Smith  pense.  Catlin  v.  Harned,-3  John.  Ch.  61. 
t!.  Chambers,  2  Phil.  221,  225;  S.  C.  nom.  Where  a  defendant  admitted,  in  his  an- 
Chambers  v.  Smith,  11  Jur.  359 ;  Mayor,  &c.  swer,  that  if  a  demand  of  the  sum  claimed 
of  Berwick  v.  Murray,  7  De  G.,  M.  &  G.  497,  by  the  bill,  had  been  made,  it  would  not  have 
514;  3  Jur.  N.  S.  1,  5;  [Blest  v.  Brown,  4  been  complied  with,  the  plaintiff  was  allowed 
I)e  G.,  F.  &  J.  367,  377;  Booth  v.  Booth,  1  his  costs  although  no  demand  was  proved. 
Beav.  130;  Farrow  v.  Eees,  4  Beav.  18,  24.1  Glen  v.  Fisher,  6  John.  Ch.  33;  S.  P.  Glenw. 

5  Bensusan  v.  Nehemias,   4  De  G.  &  b.  Fisher,  6  John.  Ch.  36. 

381,  387.  1  Holden  v.  Kvnaston,  2  Beav.  204,  206; 

6  3  M.  &•  C.  338 ;  and  see  observations  of  Moet  v.  Couston,  33  Beav.  578,  581 ;  Jiosken 
Lord  Westburv,  in  Edelsten  v.  Edelsten,  1  v.  Sincock,  ubi  sup. ;  but  see  Wainwright  v. 
De  G.,  J.  &  S.'  185;  9  Jur.  N.  S.  479.  Scwell,  11  W.  R.  560,  V.  C.  S.;  Sentance  v. 

1  3  M.  &  C.  353,  354;  and  see  Meader  v.  Porter,  7  Hare,  426.  A  tender  of  all  which 
M'Cready,  1  Moll.  119;  Macartney  v.  the  law  would  require,  and  a  refusal,  sub- 
Graham,"  2  R.  &  M.  353;  M' Andrew  u.  Bas-  jects  the  party  refusing  to  after-accruing 
sett,  10  Jur.  N.  S.  492,  V.  C.  W. ;  Moet  v.  costs.  Rucker  v.  Howard,  2  Bibb,  166.  A 
Couston,  33  Beav.  578 ;  Chester  v.  Metropol-  party  who  has  caused  the  costs  of  a  suit,  by 
itan  Railway  Company,  13  W.  R.  333,  M  requiring  proof  of  facts  well  known  to  him- 
K.;  11  Jur.  K.  S.  214;  Hosken  v.  Sincock,  11  self,  should  l)e  required  to  pay  them.  Grimes 
Jur.  N.  S.  477;  13  W.  R.  487,  V.  C.  K.;  and  v.  March,  3  A.  K.  Marsh.  367. 
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was  not,  however,  adopted  by  Sir  James  Wigram  V.  C.  to  its  full 
extent,  in  the  case  of  Golburn  v.  Simms :  ^  for  although  the  defendant 
in  that  case  had  written  a  letter  to  the  plaintiffs,  offering  what  his 
Honor  considered  the}'  were  entitled  to  demand,  3'et  he  only  refused 
the  plaintiffs  such  costs  as  were  incm-red  after  the  plaintiffs  were 
in  the  wrong ;  and  he  observed  that  in  the  case  of  Millington  v. 
Fox,  Lord  Cottenham's  attention  was  not  called  to  the  fact  that  the 
expense  of  fihng  the  bill  had  been  incurred  before  the  plaintiffs  received 
the  letter  offering  compensation.^ 

Unless  the  offer  of  the  defendants  extends  to  every  thing  that  the 
plaintiff  has  a  right  to  demand,  whether  in  the  nature  of  relief  or  of 
costs,  the  Court  will  not  punish  the  plaintiff  for  declining  the  offer,  by 
refusing  him  his  costs ;  *  and  the  rule  appears  to  be  general  that,  wher- 
ever costs  have  been  necessarily  incurred  hy  a  plaintiff  in  seeking  a 
demand,  a  tender  b}'  the  defendant  to  obviate  future  costs  must  extend 
to  the  costs  alread}'  incurred.^  A  plaintiff,  in  refusing  to  accept  a  tender 
of  the  amount  due,  because  the  costs  do  not  form  part  of  the  tender, 
must  be  careful  to  ascertain  that  costs  have  been  actually  incurred  by 
him :  otherwise,  he  will  subject  himself  to  the  payment  of  any  future 
costs  which  he  may  occasion  to  the  defendant.® 

A  tender,  to  be  effective,  must  be  of  the  whole  sum  due,  and,  as 
has  been  stated,  of  the  costs,  if  any  have  been  incurred ;  and  if 
*  a  tender  is  refused,  and  it  afterwards  appears  that  the  sum  *1396 
actuall}^  due  exceeds  the  amount  tendered,  the  defendant  will  not 
be  exempted  from  costs. ^  A  tender  must  also  be  specific,  and  al- 
though it  may  be  of  a  larger  sum  than  is  actually  due,  yet,  if  such 
tender  is  coupled  with  a  direction  to  the  plaintiff  to  take  out  of  it 
such  a  sum  as  is  actually  due  to  him,  it  will  not  be  good.^  So,  also, 
if  the  tender  be  clogged  with  conditions  which  the  party  has  no  right 
to  impose,  it  will  not  be  effective  to  excuse  the  party  making  it,  from 
the  costs ;  therefore,  where  an  executor,  although  he  had  offered  to 
pay  a  legacy  given  in  trust  for  the  testator's  daughter  for  life,  and  after- 
wards to  her  children,  had  qualified  his  offer,  by  insisting  that  it  should 
be  laid  out  in  such  security  as  he  should  approve  of,  Loixl  Gifford  M.  R. 

2  2  Hare,  543,  501:  7  Jur.  1104;  see  also  5  Worral  v.  Miller,  3  Anst.  632;  Collins 

Williams  v.  Sorrell,  4  Ves.  38!).  Company  v-  Walker,  7  W.  R.  222,  V.  C.  K. ; 

8  Generally,  costs  are  properly  adjudged  Burgess V.  Hill,  26  Beav.  244;  5  Jur.  N.  S. 

in  favor  of  a   party  who  has  good  cause  to  233;  Burgess  v.  Hatelv,  ib.  249;   Wallis  v. 

sue  at  the  time  he  does  sue,  up  to  the  time  of  Wallis,  4  Drew.  458;  M' Andrew  v.  Bassett, 

/iling-  of  the  answer,   though  such  party  is  ubi  sup.;  Hudson  v.  Bennett,  12  Jur.  N.  S. 

ultimately  unsuccessful  from  lapse  of  time,  519;  14  W.   R.  911,  V.  C.  S. ;  but  see  Lord 

before  (iling  answer  and   tlie  happening  of  Kensington  v.  Metropolitan  Railway  Co.,  14 

other  circumstances  not  then  existing.    Phil-  W.  R.  754,  M.  R. 

ips  r.  Barbaroux,  2  B.  Mon.  89,91;  Martin  6  Henning     v.    Willis,     2     Gwill.     898; 

V.    White,    1  Bibb,    584;    see    Demarest   v.  Beames  on  Costs,  43. 

Wvnkoop,   3   John.   Ch.    147;    Williams   v.  i  Taylor  v.    Hall,  2   Gwill.  611,   n.    (a); 

Mattocks,  3  Vt.  189;  Clark  v.  Clark,  4  Hev.  Worral  v.  Nicholls,  3  Gwill.  1302;  Beames 

36.                                                                   "  on  Costs,  43. 

*  Kelly  V.  Hooper,  1  Y.  &  C.  C.  C.  197,  2  Drake  v.  Brooking,  2  Gwill.  594;  and 

200;  Geary  v.  Norton,  1  De  G.  &  S.  9,  12;  see  Rumney  v.  Willis,  ib.  775;   Beames  on 

.Jamieson  v.  Teague,  3  Jur.  N.  S.  1206,  V.  C  Costs,  43,  44. 
W. 
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ordered  the  costs  to  be  paid  out  of  the  testator's  general  estate  to  which 
the  executor  was  entitled  as  residuarj'  legatee  :  on  the  ground  that  the 
executor  had  no  right  to  add  such  a  stipulation  to  his  offer. ^ 

If  a  tender  is  not  legal,  a  Court  of  Equity  will  not  support  it ;  nor 
will  it  supply  a  defect  in  a  tender  against  a  rule  of  Law,  unless,  per- 
haps, where  fraud  is  used  to  prevent  its  operation  ;  *  and  where  parties 
came  into  Equity,  to  be  relieved  from  a  legal  demand,  on  the  ground 
that  they  had  made  a  tender,  Lord  Ilardwicke  refused  to  reheve :  be- 
cause the  tender  might  have  been  pleaded  at  Law.^ 

A  tender  must  be  proved :  a  mere  statement  of  it,  in  an  answer,  is 
not  generally  sufficient  to  save  the  costs.® 

The  principle  upon  which  the  Court  acts,  in  admitting  a  tender,  duly 
proved,  as  a  ground  for  excusing  the  party  making  it  from  payment  of 
costs,  namely,  the  encouragement  of  attempts  to  prevent  litigation,  wiU 
apply  to  cases  of  account,  where,  although,  from  the  uncertain  state  of 
the  account,  the  accounting  party  is  not  able  to  make  a  specific  tender 
of  the  balance  due  fVom  him,  yet  if  he  has  shown  a  willingness  to  render 
an  account,  the  Court  will,  upon  final  adjudication,  take  such  willing- 
ness into  consideration,  and  exonerate  him  from  pacing  the  costs  to  the 
other  party  :  although  the  result  may  be  that  the  balance  is  against  him. 
Thus,  on  a  bill  filed  to  call  a  trustee  to  an  account,  it  was  said,  b}^  Lord 
Keeper  Coventry,  that  if  he,  by  answer,  submits  readily  to  it,  though 
on  the  account  he  be  found  in  debt,  yet  he  shall  pay  interest  for  the 
balance,  only  from  the  time  of  the  account  liquidated,  and  no 
*1397  costs  if  he  has  not  misbehaved  himself.''  In  that  case,  *  however, 
the  defendant  had  said  in  his  answer,  he  believed  the  plaintiff 
considerably  indebted  to  him,  and  after  the  matter  had  depended 
twenty  years,  was  found  200/.  in  the  plaintiff's  debt ;  and  the  Lord 
Keeper  therefore  decreed,  that  he  should  pay  interest  from  the  time  of 
the  bill :  "for  he  had  admitted,  by  his  answer,  that  he  had  not  kept 
any  monej^  for  the  plaintiff  useless  or  unemploj^ed ;  and  in  a  manner 
had  dared  the  plaintiff  to  the  account,  and  therefore  must  pay  the  costs  : 
as  the  plaintiff  must  have  done,  if  he  had  been  found  indebted  to  him." 
So,  where  a  bill  was  filed  against  an  ekffit  creditor,  for  an  account, 
who,  knowing  that  the  balance  was  against  him,  contested  the  mode  of 
taking  the  account  and  failed,  he  was  ordered  to  pay  such  part  of  the 
expense  of  taking  the  account  as  was  incurred  after  his  debt  was  paid 
off.^  It  is  to  be  observed  that,  in  this  latter  case,  the  defendant  was 
fixed  with  the  costs,  on  the  ground  that  he  had  improperly  contested  the 
mode  of  taking  the  account,  otherwise  he  would  not  have  been  made  to 
pay  them :  the  rule  of  the  Court  being,  as  we  have  seen,  that  an  in- 
cumbrancer upon  an  estate  is  not  bound  to  deliver  possession,  until  his 

8  Walter  v.  Patey,  1  Riiss.  375.  also  Bennett  v.  Attkins,  1  Y.  &  C.  Ex.  247, 

4  Per  Lord  Hardwicke,  in  Gammon  v.  2-49 ;  Ashburnham  v.  Thompson,  13  Ves. 
Stone,  1  Ve^.  S.  339.  402;  but  see  Attorney-General   v.   Brewers' 

5  Ibid.  Company,  1  P.  Wras."376. 

6  Milne?  v.  Davison,  3  Mad.  374.  i  Skirrett  v.  Athy,  1  B.  &  B.  430. 
T  Parrot  v.  Treby,  Prec.  in  Ch.  254;  see 
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costs  are  paid,  as  well  as  his  principal  and  interest,  the  estate  being  as 
much  a  security  for  one  as  the  other. - 

It  may  be  collected,  from  many  of  the  cases  referred  to,  that  the 
Com-t  regards,  in  some  respects,  the  granting  of  costs  to  a  party  some- 
what in  the  light  of  a  testimonial  of  good  conduct ;  and  that  it  will, 
generallj',  withhold  such  testimonial  from  a  party  who  has  been  guilty 
of  an}-  misconduct,  with  reference  to  the  subject  of  the  suit :  ^  even 
where,  under  other  circumstances,  that  party  would  have  been  consid- 
ered entitled  to  them.*  This  position  is  strongly  exemplified  in  the  case 
of  mortgagees  or  incumbrancers,  whose  prima  facie  right  to  costs  maj', 
as  we  have  seen,  be  defeated  by  theu-  conduct.^  And  so,  although 
thei-e  is  no  rule  more  general  with  respect  to  costs  than  that,  "where 
the  bill  claims,  on  the  ground  of  fraud,  the  decree  or  order  of  dismis- 
sion shall  be  with  costs,"  ^  3'et,  where  the  party  succeeding  is  particeps 
criminis,  the  Court  will  not  consider  him  entitled  to  the  costs  of 
the  litigation :  *as  in  the  case  of  bills  for  the  delivering  up  of  *1398 
secmities,  given  upon  considerations  which  are  contrary  to  the 
polic}"  of  the  law.^  Therefore,  although  the  Court,  acting  upon  the 
pruiciples  of  public  policy,  will  set  aside  a  marriage  brocage  bond,  at 
the  instance  of  the  husband,  yet  it  will  do  so  without  giving  him  the 
costs  of  the  suit  which  he  has  instituted  for  that  purpose ;  and  so, 
where  a  biU  was  filed  for  delivering  up  a  bond,  given  by  the  plaintiflf  to 
the  defendant's  wife,  in  consideration  that  she  would  use  the  influence 
and  power  she  had  over  the  plaintiff's  grandfather  (a  man  of  eighty- 
two)  to  induce  him  to  leave  his  whole  estate  to  the  plaintiif,  the  Court, 
although  it  set  aside  the  bond  as  being  given  without  consideration,  gave 
no  costs  on  either  side.- 

The  Court  expects  that  there  should  be  an  absence  of  fraud,  on  the 
part  of  the  party  applying  to  it  for  relief ;  and  even  where  there  has 
been  no  positive  fraud,  but  the  conduct  of  the  part}'  has  not  been 
strictly  honorable,  it  will,  in  cases  where  the  application  is  to  the  dis- 
cretion of  the  Court,  visit  him  with  costs  ;  ^  and  so,  if  a  party  obtains 

2  Ante,  Tp.  12S5;  Owon  v.  Griffith,  1  Ves.  267:]  see  Vermont  Copper  Mming  Co.  v. 
S.  250;  Amb.  520.  Barnard,  40  Vt.  65. 

3  Armstrong  v.  Blake,  1  Moll.  178 ;  Clowes  ^  Where  material  misrepresentations  on 
V.  Beck,  2  De  G.,  M.  &  G.  731,  739;  Hunter  the  part  of  the  defendant  were  established, 
V.  Nockolds,  2  Thil.  540,  545;  Langhorne  v.  and  the  bill  was  dismissed  for  other  causes, 
Harlaud,  2  Jur.  N.  S.  872,  V.  C.  S.;  Mire-  no  costs  were  allowed  to  him.  Bradley  v. 
house  v.  Herbert,  3  Jur.  N.  S.  1238,  V.  C.  S.;  Chase,  22  Maine,  511.  So,  no  costs  will  be 
Holmes  v.  Eastern  Counties  Railway,  3  K.  &  allowed  to  a  plaintiff  in  fault,  though  his  bill 
.1.   675;    May  v.  BiKKcnden,   24  Boav.  207;  is  sustained.     Wright  «?.  Lynde,  1  Atk.  383. 

"(ireat  Luxembourg  Mailway  v.  Magnav,  25  6  Ante,  pp.  1390,  1391,  and  notes. 

Beav.  580,  599;    Williams  v.  Page,  28  l3eav.  6  Scott  «.  Dunbar,  1  Moll.  442. 

148;  Marquis  of  Clanricarde  v.  Henning,  30  i  Debenham  v.  Ox,  1  Ves.  S.  276;    Mare 

Beav.  175;    Robson  y.  Earl  of  Devon,  4  Jur.  v.  AVarner,   3  Gift".   100;   7  Jur.  N.  S.   1228; 

N.  S.  245,  L.  C.  &  L.  JJ.;  Lawes  v.  Gibson,  Mare  v.  Earle,  3  Giff.  108 ;  7  Jur.  N.  S.  1231 ; 

L.  R.  1  I->i.   135,  139;    11  Jur.  N.  S.  873,  V.  contra,   Jackman  v.  Mitchell,   13  Ves.   581, 

C.  S. ;    [Jeffrves  v.  Agra,  &c.  Bank,  L.  R.  2  587  ;  .Mare  v.  Sandford,  1  Giff.  288  :  5  Jur.  N.  S. 

E').  074;    Vickers  v.   Vickers,   L.  R.  4   Eq.  1339;  W.  v.  B.,  32  Beav.  574;  Wood  i;.  Bar- 

529,  537;    Lyon  r.  Home,   L.  R.  6  Eq.  6.55;  ker,  L.  R.  1  Eq.  139  ;  11  Jur.  N.  S.  905,  V.  C.  S. 
Tun|uand  v.  Marshall,  L.  R.  4  Ch.  App.  376,  2  Debenham  v.  O-x   itl/i  sup. 

387;  Pike  v.  Nil l> ■•las,  L.  R.  5  Ch.  App.  251,  »  Davis  v.  Symonds,  1  Cox,  402,  408;  see 

Kane  v.  Van  Vrauker,  5  Paige,  62. 
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an  unconscionable  advantage  over  another,  the  Court,  although  it  may 
not  feel  itself  justified  in  depriving  him  of  the  advantage  he  has  gained, 
will  not  give  him  his  costs  of  enforcing  it.  Therefore,  where  a  pur- 
chaser obtained  a  bargain  at  an  inadequate  price,  but  which  the  Court 
might  be  bound  to  enforce,  it  would  not  give  him  costs  against  the 
seller,  whose  estate  he  had  obtained  at  an  undervalue.*  So,  where  a 
plaintiff  has  slept  upon  his  rights,  and  has  allowed  the  defendant  to 
suppose  that  he  would  not  enforce  them,  he  will  frequently,  although 
successful,  be  deprived  of  his  costs :  as,  where  there  had  been  no  de- 
mand, nor  any  rent  paid,  for  thirty  years,  but  the  person  who  was 
entitled  recovered  upon  a  verdict,  Lord  Hardwicke  said  the  defendant 
must  pay  the  costs  at  Law,  but  as  the  laches  arose  on  the  part  of  the 
plaintiff,  and  the  obscurity  of  the  title  to  the  rent,  from  the  want  of  a 
demand  for  such  a  length  of  time,  he  should  not  be  allowed  costs  against 
the  defendant  in  Equit}-.® 

Sometimes,  where  there  has  been  a  misunderstanding  between  the 
parties,  and  the  bill  is  in  consequence  dismissed,  the  Court  will  not  give 
costs  to  the  defendant.  Thus,  where  a  bill  was  filed  for  a  specific  per- 
formance, and  the  Court  was  of  opinion  that  there  was  no  con- 
*1399  eluded  agreement,  and  that  all  the  correspondence  together  *  did 
not  amount  to  more  than  a  treaty,  it  dismissed  the  bill,  but,  in 
consideration  that  it  appeared  to  have  been  a  case  of  misunderstanding, 
arising  from  the  want  of  clear  unequivocal  conduct  and  language,  it 
was  dismissed  without  costs. ^  The  Court  has  also  refused  costs  to  a 
vendor,  although  it  decreed  specific  performance  at  his  suit,  in  cases 
in  which  the  vendor's  own  representation  had  given  the  purchaser  a 
probable  cause  of  suit.^ 

In  cases  also  where  one  party,  upon  the  construction  of  a  doubtful 
point  of  law,  has  obtained  a  great  advantage  over  the  other,  the  Court 
will  not  give  him  his  costs  :  as,  where  an  annuit}-  was  charged  upon 
real  estate,  payable  to  the  annuitant  only  upon  his  own  receipt,  and 
the  annuitant  became  bankrupt,  whereupon  a  bill  was  filed  by  his 
assignees  against  the  owner  of  the  estate,  for  the  recovery  of  the  annu- 
ity, and  a  case  was  directed  to  the  Court  of  King's  Bench,  who  certified 
that  the  annuity  had  ceased  by  the  bankruptcy :  upon  the  Equity  re- 

4  Burrowes  v.  Lock,  10  Ves.  470,  476;  348;  Marquis  Townshend  ».  Stangroom,  6 
Sugd.  V.  &  P.  653.  Ves.  .328,  341.     Where  the  plaintiff  had  good 

5  Anon.,  2  Atk.  14;  see  also  Clifton  «.  reason  to  believe  he  had  sufficient  cause  for 
Orchard,  1  Atk.  610;  Pearce  u.  Newlyn,  3  bringing  his  suit,  but,  upon  the  defendant's 
Mad.  186,  189;  Guest  v.  Homfray,  5  Ves.  answer,  it  appeared  that  such  cause  did  not 
818,  824;  Lee  v.  Brown,  4  Ves.  362,  369.  exist,  the  plaintiff  will  not  generally  be  held 
[Where  the  successful  party  claimed  too  to  pay  costs,  if  the  defendant  was  in  such  a 
much,  and  had  refused  to  accede  to  an  inex-  situation  as  to  render  it  probable  that  he  was 
pensive  mode  of  settling  the  questions  in  amenable  to  the  plaintiff  upon  equitable  prin- 
issue,  he  was  refused  his  costs.  Lawes  v.  ciples.  But  if  the  plaintiff  knew  all  the  facts 
Gibson,  L.  R.  lEq.  135.  But  where,  though  of  the  case  and  made  a  claim  in  Equity 
he  claimed  too  much,  his  demand  was  resisted  which  was  successfully  resisted,  he  will  be 
in  toto,  he  was  given  his  costs  to  the  hearing.  adjudged  to  pay  costs  Clark  v.  Reed,  11 
Jeffryes  v.  Agra,  &c.  Bank,  L.  R.  2  Eq.  674.  Pick.  446,  per  Putnam  J. 

And  see  Cory  v.  Thames  Iron  Works  Co.,  2  Fenton  v.  Browne,    14  Ves.  144,   150; 

16  W.  R.  475.]  Harrison  v.  Coppard,  2  Cox,  318,  320. 

1  Stratford  v.  Bosworth,  2  V.  &  B.  341, 
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served,  the  bill  was  dismissed  -without  costs :  Lord  Alvanley  M.  R. 
saj'ing,  it  was  a  doubtful  point,  and  the  defendant  had  a  great  advan- 
tage by  the  failure  of  the  bankrupt,  but  that  he  would  consider  of  the 
costs  at  Law.^ 

As  the  Court  will  not  tolerate  fraud  in  anj'  form,  so  will  it  discounte- 
nance a  groundless  allegation  of  fraud  in  a  bill  or  other  pleading ;  and 
upon  this  principle  it  is  that  the  rule  has  been  established  that,  where 
the  bill  claims  on  the  gi'ound  of  fraud,  an  order  of  dismission  shall  be 
with  costs  ;  *  and  a  party  introducing  unfounded  charges  of  fraud,  will 
be  made  to  pa}-  the  costs  occasioned  thereby :  though  he  may  be  suc- 
cessful in  the  suit ;  ^  or  the  other  party  ma}'  have  acted  in  such  a  man- 
ner as  to  give  reasonable  grounds  of  suspicion  ;  ^  and  for  the  application 
of  this  principle,  it  is  not  necessary  that  the  word  "fraud" 
should  be  made  use  of:  a  *  substantial  imputation  of  it  is  suffi-  *1400 
cient.-'  Mere  exaggerations  or  overstatements  will  not,  however, 
deprive  a  successful  party  of  his  right  to  costs  ;  ^  and  where  the  parties 
have  acted  in  such  a  manner  as  to  render  the  charges  of  fraud  not  un- 
reasonable, no  order  will  be  made  as  to  the  costs  occasioned  thereb}'.^ 

Where  the  conduct  of  both  parties  has  been  equally  reprehensible, 
the  Court  will  also  abstain  from  giving  costs  in  favor  of  either  party  ; 
thus,  where,  under  a  reference  to  inquire  into  a  vendor's  title,  it  was 
found  that  the  abstract  delivered  b}'  the  vendor  before  the  filing  of  the 
bill  was  sufficient,  but  that  the  purchaser  required  certain  evidence  in 
support  of  the  abstract,  some  of  which  was  necessar}'  but  not  furnished, 
and  some  not  necessary,  Lord  Eldon  decided,  that  both  the  parties 
were  in  the  wrong;  and,  upon  the  vendor's  bill,  he  held  that  no  costs 
ought  to  be  given  on  either  side.*  Where,  however,  the  vendor  had 
failed  in  making  out  his  title,  upon  an  objection  to  the  abstract  taken 
by  the  purchaser,  but  he  afterwards  succeeded  in  establishing  it  upon 
another  ground,  the  Court,  although  it  directed  the  performance  of  the 
contract,  gave  the  costs  to  the  pui'chaser.® 

3  Dommett  v.  Bedford,  3  Ves.  149.  ed.)  37G.    For  mode  of  apportionment  of  the 

4  Ante,  p.  1397;  Scott  v.  Dunbar,  1  Moll.  costs,  see  Heming  v.  Leit'child,  8  W.  K.  352, 
442 ;  Pierce  v.  Franks,  10  Jur.  25,  V.  C.  K.  V.  C.  W. ;  9  AV.  K.  174,  L.  ,1,1. ;  Standish  v. 
B. ;  Langley  V.  Fisher,  9  Beav.  90,  104;  New  Whitwell,  14  W.  R.  512.  V.  C.  W. 
Brunswick  &  Canada  Railway  Company  ■».  ^  Theverf.  Tombs,  12  W.  R.  512.  V.  C.  W. 
amvbeare,  9  II.  L.  Ca.  711;  8  Jur.  N'.  S.  l  Marshall  v.  Sladden,  7  Hare,  428,  444. 
575;'  Luff  v.  Lord,  11  .Jur.  N.  S.  50,  L.  C. ;  2  Thomas  i-.  Lloyd,  3  Jur.  N.  S.  288,  Y. 
10  id.  1248,  M.  H. ;  see  also  Ambrose  v.  Dun-  C.  W.;  contra,  Rawlins  v.  Wickham,  1  Giff. 
mow  Union,  9  Beav.  .008,  514;  Morgan  &  355;  4  .lur.  N.  S.  990;  3  De  G.  &  J.  304;  5 
Davev,  73;    Patch  )•.  Ward,  L.  R.  3  Ch.  Ap.  Jur.  N.  S.  278. 

203;  "Clinch  v.  Financial  Corp.,  L.  R.  5  Eq.  »  Griggs  i'.  Staplee,  2  De  G.  &  S.   572, 

4.50;  Straker  v.  Ewing,  34  Beav.  147;  11  Jur.  590;  and  see  Thompson  v.  Webster,  4  De  G. 

N.  S.  127;  13  W.  R.  28G,  M.  R.  &  J.  GOO;  5  Jur.  N.  S.  921;   overruling  S.  C. 

5'  Wright  V.  II-)ward,  1  S.  &  S.  190,  205;  4  Drew.  G28;  5  Jur.  N.  S.  0G8. 
Thomas  v.  Phillips,  11  Jur.  80,  V.  C.  K.  B. ;  *  Ncwall  v.  Smith,  1  J.  &  W.  263.     As  to 

Staniland  v.  Willott,  3  M'N.&G.  G04,  G6G,  costs,  in  suits  for  spccilic  performance,  see 

682;   West  v.  Joues,   1  Sim.  N.  S.  205,  218;  Onions  v.  Cohen,  2  H.  &  M.  354;    11  Jur.  N. 

Pledge  I'.  Bass,  John.  GG3;    Blest  r.  Brown,  S.  198;    Morgan  &  Davey,  177  et  seq. ;  and 

8  Jur.  N.  S.  G02;  10  W.  R.  5G9,  L.  C. ;  -Jones  ante,  p.  990. 

V.  Ricketts,  10  W.  R.  570,  M.  K. ;    Douglass  c  Fielder  v.  Higginson,  3  V.  &  B.  142, 

».  Culverwcll,  3  Giff.  251;    8  Jur.  N.  S.  29,  and  see  Sidebotham  v.  Barrington,  5  Beav. 

34;  see  Brinkerhoff  «.  Lansing,  4  John.  Ch.  261. 
79;  Cowdry  ».  Day,  1  Seton  Dec.  (3d  Eng. 
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And  whore  both  parties  had  been  equally  foolish,  the  one  in  selling 
and  the  other  in  buying  an  estate,  which  was  liable  to  be  defeated  upon 
a  contingency,  which  contingency  had  actually  happened  before  the  con- 
tract was  entered  into,  L.  C.  B.  Richards,  although  he  set  aside  the 
contract,  ordered  each  party  to  pay  his  own  costs.® 

It  has  been  said,  that,  in  suits  for  the  specific  performance  of  agi'ee- 
ments  for  the  sale  or  purchase  of  estates,  the  circumstance  of  the  title 
being  bad  only  makes  ^  prima  facie  case  for  costs,  which  is  capa- 
*1401  ble  of  being  rebutted  by  circumstances  ;  ^  and,  in  Staines  v.  *i/or- 
ns,^  Lord  Eldon  remarked,  that,  as  to  the  costs  of  a  suit  in 
Equity,  although  it  was  in  many  cases  very  hard  that  they  should  fol- 
low the  event  of  the  cause,  yet  all  his  experience  had  persuaded  him 
that  it  was  much  to  be  wished  that  the  course  of  the  Court  was  so  ;  but 
that  certainly  it  was  not  the  present  course  of  the  Court ;  and  that 
where  there  is  a  fair  case  for  consideration,  it  was  not  the  course  to 
visit  the  party  who  fails  with  costs.  In  that  case,  his  Lordship, 
although  he  held  that  the  purchaser  was  wrong  in  resisting  a  covenant 
which  he  was  bound  to  enter  into,  yet,  as  the  Master's  opinion  had  been 
the  other  way,  and  the  Judges  at  Law  would  not  decide  the  case  until 
they  had  the  opinion  of  the  Court  of  Chancery,  and  professional  men 
had  differed  upon  the  question,  it  would,  he  said,  be  too  presumptuous 
in  him  to  set  such  a  value  upon  his  own  opinion,  by  marking  the  resist- 
ance of  the  purchaser  with  costs  ;  and,  therefore,  he  made  the  decree 
without  costs. ^ 

Upon  the  same  principle,  where  a  bill  was  filed  against  a  purchaser 
for  the  specific  performance  of  his  agreement,  and  the  question  turned 
upon  a  point  of  law,  which  had  been  determined  in  favor  of  the  plain- 
tiff's view  by  the  Court  of  Exchequer,  Lord  Rosslyn,  although  he  dif- 
fered from  the  Court  of  Exchequer,  and  therefore  felt  himself  compelled 
to  dismiss  the  plaintiff's  bill,  yet,  as  he  could  not  make  a  purchaser 

6  Hitchcock  V.  Giddings,  Dan.  1 ;   4  Pri.  them.     Crippen  v.  Hermance,  9  Paige,  211 ; 

1.35.    If  it  should  appear  that  both  parties  are  Fairchild  v.  Hunt,  1  McCarter  (N.  J.),  376. 
in   fault,  the   Court  will   not  give   costs  to  ^  Edwards  t'.  Harvej-,  G.  Coop.  40;  Monro 

either.     Clark  v.  Keed,   11   Pick.  446,   449;  «.  Taylor,  8  Hare,  51 ;    Abbott  d.  Sworder,  4 

Saunders  v.  Frost,  5  Pick.  259,  274;  Caldwell  De  G.  &  S.  448,  460;  Sherwin  v.  Shakspeare, 

V.  Leiber,  7  Paige,  48-3 ;    Dorsev  v.  Smith,  7  17  Beav.  267;  Freer  v.  Hesse,  4  De  G.,  M.  & 

Harr.  &  J.  345.     So   costs  were  allowed  to  G.  495.    A  vendee  entitled  to  specific  execu- 

neither  party  where  the  plaintiff  failed  on  tion   of  his   contract,    is    eiititled    to   costs. 

the  main  merits  of  his  bill,  and  the  defend-  Hart.  v.  Brand,  1  A.  K.  Marsh.  162;  see  Dyer 

ant  acted  against  good  faith  and  in  violation  v.  Potter,  2  John.  Ch.  152.   Costs  are  awarded 

of  his  moral  obligations  to  the  plaintiff.    Pin-  on  a  decree  correcting  a  mistake  in  a  contract, 

nock  V.  Clough,  16  Vt.  500.     So,  where  the  on  a  bill  for  that  purpose,  and  for  specific 

plaintiff,  seeking  the  aid  of  the  Court,  failed  performance.      Keisselbrack  v.  Livingston,  4 

to    establish    his    title,    but    the   defendant  John.  Ch.  149.      See  Dustin  v.  Newcomer,  8 

showed  no  better  title.     NicoU  v.  Hunting-  Ohio,  49,  where  it  was  held,  that  a  vendee, 

ton   1  John.  Ch.  166.  on  obtaining  a  decree  for  specific  perform- 

And  where  both  parties  are  equally  inno-  ance,  is  not  entitled  to  costs,  where  he  has 

cent,  and   are   endeavoring  to  avoid' a  loss  made  no  tender  of  the  purchase-money.     And 

caused  by  a  third  person,  no  costs  will  be  in  Galloway  v.   Barr,    12  Ohio,  354,  it  was 

awarded  "to  either  partv  against  the   other.  held  that  he  is   not  entitled   to  costs,  even 

Pendleton  v.   Eaton,    3"  John.  Ch.  69.     Nor  if  the  money  was  tendered   by  him,  unless 

where  both  parties  have  claimed  what  they  it  was  brought  into  Court, 
were  not  entitled  to,  and  each  has  succeedeci  ^  1  V.  &  B.  8,  16. 

as  to  part  of  the  matters  in  litigation  between  2  gee  Sugd.  V.  &  P.  649. 
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take  a  title  in  the  face  of  the  decision  of  the  Exchequer,  he  dismissed 
the  bill  without  costs.*  And  so,  in  White  v.  Faljambe,'^  Lord  Eldon 
dismissed  the  bill  without  costs :  the  ground  of  his  judgment,  as  his 
Lordship  afterwards  said,^  being,  that  the  question  was  a  pure  question 
of  title,  which  raised  ver}'  considerable  difHculties  in  the  minds  of  those 
most  capable  of  judging  upon  such  a  subject.  And  so,  where  the  report 
was  in  favor  of  the  plaintiff's  title,  and  exceptions  were  taken  to  the  re- 
port, upon  the  hearing  of  which  the  Court  thought  the  title  too  doubtful, 
an  order  was  made  dismissing  the  plaintiff's  bill,  but  without  costs." 

Although  the  Court  will  not,  in  general,  visit  with  costs  a  party,  who 
resorts  to  the  Court  in  a  doubtful  case,  yet,  if  he  is  absurd  enough  to 
refuse  a  fair  offer  of  accommodation,  and  obstinately  persists  in 
his  suit,  it  is  an  aggi'avation,  and  his  bill  will  be  dismissed  *  with  *1402 
costs. -^  And  wherever  the  doubt  has  been  occasioned  by  the 
conduct  of  the  partj^  himself,  the  Court  will  deprive  him  of  his  costs, 
though  he  succeeds  in  the  suit.^ 

Where  the  Court  comes  to  a  decision  upon  a  point  of  law  which  is 
contrarj^  to  a  former  decision,  either  of  this  Court,  or  of  any  other  of 
competent  jurisdiction,  it  will  generally  exonerate  the  party  against 
whom  it  decides,  from  the  papnent  of  costs  to  his  adversary :  as  in  the 
case  of  Roe  v.  Calland,^  before  referred  to ;  *  but  where  the  point  has 
been  decided  before,  and  the  Court  thinks  that  the  decision  was  correct, 
it  will,  if  the  party,  against  whose  interest  the  decision  is,  had  notice 
of  the  previous  determination,  fix  him  with  the  costs  of  the  litigation. 
Thus,  where  a  bill  was  filed  for  specific  performance,  and  the  pur- 
chaser set  up  an  objection  to  the  title  which  had  alread}'  been  decided 
in  a  former  case,  of  which  the  purchaser  had  notice,  the  purchaser  was 
decreed  to  pay  the  costs  of  the  suit.^  And  in  suits  for  specific  perform- 
ance, it  is  not  the  mere  failure  of  an  objection,  taken  by  the  purchaser 
to  a  title,  that  will  fix  him  with  costs  :  a  purchaser  is  considered  as  en- 
titled to  take  a  fair  objection  ;  and,  although  it  be  overruled,  j-et  the 
Court  will  not,  on  that  ground,  give  costs  against  him."  This,  however, 
must  always  depend  upon  the  weight  which  the  Judge  may  thinlf  due  to 
the  objection.'' 

8  Rosen.  Calland,  5  Ves.  18(5.  6  Biscoe  v.  Wilks,  3  Mer.  456;   and  see 

*  11  Ves.  337  ;  and  see  Bond  v.  Bell,  4  Barton  v.  Barton,  3  K.  &  J.  512;  3  Jur.  N.  S. 
Drew.  157;  3  Jur.  N.  S.  1290.  808,  809.     Semble,  a  party  is  not  bound  to  be 

6  See  li  Ves  403.  acquainted   with  a   case   which  has  not  ap- 

8  Willcox  V.  Bollaers,  T.  &  R.  491,  495.  pcarcd  in  the  authori/xnl  reports.     Pigott  v. 

1  Per  Lord  Ilardwicke,  in  Biggleston  ?;.       Youns,  7  W.  R.  235,  V.  C.  K. 

Grubb,  2  Atk.  48.  6  Sugd.  V.  &  P.  649 ;    Cox  v.  Chamber- 

2  Blunt  V.  (;umyns,  2  Ves.  S.  3.31.  lain,  4  Ves.  631,  638;  Staines  v.  Morris,  1  V. 
8  5  Ves.  186.  &  B.  8,  14;  Sharp  v.  Roahdc,  2  Rose,  192. 

*  See  Sutton  Harbor  Improvement  Co.  v.  "  Sugd.  V.  &  P.  649 ;  see  Burnaby  v. 
Kitchens,  15  Beav.  101 ;  S.  C  1  De  G.,  M.  Griflin,  3  Ves.  200,  277  ;  Bishop  of  Winchester 
&  G.  101.  So  in  cases  of  great  novelty,  it  is  v.  Paine,  11  Ves.  194,  201;  Powell  v.  Martyr, 
said  that  the  Court  ought  not  to  give  t'osts  to  8  Ves.  140,  149;  Fludyer  v.  Cocker,  12  Ves. 
either  party.  Jones  v.  Mason,  5  Rand.  577 ;  25,  27;  Calvcrley  r."  Williams,  1  Ves.  .1. 
Hoffman  v.Skinner,  5  Paige,  526.  And  also  210,  213;  M'Qucen  v.  Farfpihar,  11  Ves.  467, 
incases  where  the  practice  of  the  Court  on  482;  Weddall  v.  Nixon,  17  Beav.  160,  170; 
the  subject  was  unsettled.  Hoffman  v.  Skin-  and  see  Thomas  v.  Townsend,  10  Jur.  736 
ner,  supra.  V.  C.  K. 
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It  IS,  however,  on!}'  where  the  case  turns  upon  a  question  of  law, 
upon  which  the  opinion  of  the  Court  may  be  fairly  taken,  that  the  un- 
successful party  will  be  excused  the  payment  of  costs :  if  there  is  a 
decided  objection  to  the  case  set  up,  the  party  setting  it  up  will  be  com- 
pelled to  pa}-  them.  Thus,  where  a  yendor  sells  an  estate,  his  title  to 
which  is  clearly  bad,  the  Court  will  dismiss  his  bill  with  costs ;  ^  and 
tills  it  will  do,  even  where  the  defect  has  been  occasioned  by  an  acci- 
dent :  as  where  the  title  deeds  were  burnt,  after  the  contract.® 
*1403  It  seems  also,  that  if  there  is  one  substantial  *  objection  to  the 
plaintiff's  case,  which  prevails,  the  circumstance  that  the  defend- 
ant has  taken  others  which  have  failed,  will  not  relieve  the  plaintiff  from 
his  costs.  Thus,  where  a  purchaser  obtained  an  issue  upon  a  question 
of  pedigree,  in  which  the  vendor  failed  in  establishing  his  title,  the  bill 
was  dismissed  with  costs,  although  the  purchaser  had  taken  several  ob- 
jections, and  had  only  succeeded  in  the  one  relating  to  the  pedigree : 
the  Court  observing,  that,  although  the  objections  were  overruled,  they 
might  have  been  very  properly  made,  though  an  answer  was  given  to 
them,  or  they  were  removed.^ 

The  rule  upon  this  subject  formerly  was,  that,  if  a  purchaser  made 
the  suit  necessary  by  a  frivolous  objection  to  the  title,  he  must  bear  the 
costs  which  he  had  improperly  occasioned ;  but  if  he  stated  a  serious 
objection,  as  to  which  it  was  reasonable  that  he  should  have  the  title 
fortified  by  the  opinion  of  the  Court,  the  Court  would  not  compel  him 
to  pay  costs,  although  the  objection  failed.^  The  principle  was  the 
same  with  respect  to  the  purchaser's  suggestion  of  doubt  as  to  matters 
of  fact.  The  present  practice,  however,  is  generally  to  make  the  costs 
follow  the  result.^ 

If  the  Court  thinks  an  objection  groundless,  although  it  is  supported 
by  the  opinion  of  counsel  upon  which  the  purchaser  has  acted,  3'et  the 
party  taking  it  will  be  compelled  to  pay  the  costs  :  for  the  Court  cannot 
allow  the  mistaken  advice  of  a  third  person  to  operate,  to  the  disad- 
vantage of  the  part}^  who  is  clearly  in  the  right.* 

And  where  one  of  the  objections  of  a  purchaser  to  a  title  arose  from 
the  circumstance,  that,  on  an  abstract  which  had  been  made  use  of  on  a 
former  occasion,  a  certain  observation  appeared,  implying  a  doubt 
whether  a  title  could  be  made  unless  a  particular  appointment  should 
be  executed,  and  suggesting  certain  possibilities  and  probabilities 
which,  if  true,  would  render  the  title  objectionable,  Lord  Eldon,  being 
of  opinion  that  a  good  title  was  made,  said,  that  he  should  very  reluct- 

8  Plavford  v.  Hoare,  3  Y.  &  J.  175.  2  Thorpe  v.  Freer,  4  Mad.  466;    see  also 

9  Bryant  v.  Busk,   4  Russ.  1,  5.     In  that       Aislabie  v.  Eice,  3  Mad.  256,  260. 

case,  the  Court  seemed  inclined  to  make  an  3  Carver  v.  Richards,   6  Jur.  N.  S.  667, 

order,  that  the  plaintiff  should  concur  with  M.   R. ;    see,   however.   Maiden  v.  Fyson,   9 

the  defendant  in  giving  an  order  to  the  auc-  Beav.  347 ;    Sugd.  V.  &  P.  646 ;    Lawes  ». 

tioneer  to  return  the  deposit  paid  bv  the  de-  Gibson,  L.  R.  1  Eq.  135,  139;    11  Jur.  N.  S. 

fendant,  at  the  sale  of  the  estate,     /b.  6.  873,  V.  C.  S. 

1  Edwards  v.  Harvey,  G.  Coop.  40 ;    see  *  Maling  v.  Hill,  1  Cox,   186 ;    see  also 

Townsend  v.  Champernowne,  3  Y.  &  C.  Ex.  Vancouver  v.  Bliss,  11  Ves.  458,  463. 
605,  527. 
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antly  lay  clown  that  a  notice  from  opinions  in  an  abstract,  or  anj'  thing 
that  appears  upon  a  deed,  that  there  maj'  by  an}'  possibilit}-  be  reason 
to  suspect  (what  he  could  not  know,  and  might  not  be  true)  that  the 
title  was  bad,  was  such  a  notice  as  would  aflfect  the  purchaser,  and 
that,  if  the  objection  was  no  more  than  a  question  of  title,  he  should 
act  hardh'  by  the  purchaser  by  not  giving  the  title  the  credit  of  making 
him  pay  the  costs  :   "  for  it  would  help  the  title."  ^ 

*In  most  of  the  cases  before  stated,  the  Court  in  withholding  *1404 
the  costs  of  the  suit  from  the  successful  party,  has  been  influ- 
enced by  his  conduct  with  reference  to  the  suit  or  the  subject-matter  of 
it.  There  are,  however,  many  cases  in  which  the  Court,  without  any 
reference  to  the  good  or  bad  conduct  of  any  party,  has  refrained  from 
awarding  costs  to  be  paid  by  the  unsuccessful  party,  solely  from  con- 
sideration of  the  peculiar  hardship  of  the  individual  case  ;  it  is,  how- 
ever, useless  to  state  them  fully,  since  they  involve  no  general  principle.^ 

As  a  general  rule,  no  order  is  made  as  to  costs,  in  the  case  of  a  suit 
between  husband  and  wife  ;  ^  and  where  a  husband  and  wife,  although 
living  apart  from  each  other,  severed  in  their  defence,  and  appeared  by 
different  solicitors,  only  one  set  of  costs  was  allowed  between  them.'' 

Where  a  suit  for  specific  performance  is  rendered  necessary  by  the 
act  of  God :  such  as  the  lunacy  of  the  vendor,  or  his  dying  intestate, 
the  decree  is  generally  made  without  costs  ;  *  but  where,  after  the  con- 
tract for  sale,  the  vendor  makes  a  strict  settlement  of  the  property,^  or 
devises  it,  so  that  it  becomes  vested  in  infants,  his  estate  must  bear 
the  costs  of  the  suit.® 

In  the  cases  in  which  Courts  of  Law  have  assumed  a  concurrent 
jurisdiction  with  Courts  of  Equity,  but  the  latter  have  not  relinquished 
their  jurisdiction  over  the  subject,  the  Court  of  Chancery  will  not  com- 
pel the  party  who  seeks  relief  under  its  jurisdiction  to  pay  the  costs  of 
his  proceeding.  Thus,  where  a  bill  was  filed  by  one  partner  against 
another,  to  enforce  contribution,  and  the  Court  allowed  the  case  to 
stand  over,  in  order  that  an  action  might  be  tried  at  Law,  which  was 
decided  against  the  plaintiff,  the  Court,  although  it  dismissed  the  bill, 
did  so  without  costs  :  being  of  opinion  that,  although  the  question  was 
more  proper  to  be  tried  at  Law,  the  plaintiff  was  very  well  justified  in 

6  M' Queen  v.  Farquhar,  11  Ves.  467,  482.  8  Garey  v.  WhittinKliam,    5  Beav.   268, 

1  See' Shales  v.  Harrin.ston,   1  P.   Wms.       270;  6  Jur.  545;  ante,  pp.  72i),  730. 

481;    Drvbutter  I'.  Bartholomew,  2  P.  Wms.  ^  Cresswell  v.  Haines,   8  .Jur.   N.  S.  208; 

127;  Coppin  v.  Coppin,  ib.  291,  297;  Forbes  10  W.  R.  121,  V.  C.  W.:    Hanson  v.  Lake.  2 

C.Taylor,  1  Ves.  J.  99;    Brodie  v.  St.  Paul,  Y.  &  C.  C.  C.   328;    limder  v.   Streeten,    10 

ib    .326   3.34;    Moselv  «.  Virgin,   3  Ves.  184,  Hare,   18;    Purser  v.  Darby,   4   K.  &  J.   44; 

187;    Dickenson  v.  Lockver,  4  Ves.  36,   45;  Scott  «.  Scott,   11  VV.  R.  766,  V.  C.  K. ;   see 

Everett  v.  Backhouse,  1()  Ves.  94,  101.  11  Jur.  N.  S.  480;  Barker  v.  Venables,  ibid.; 

2  Vansittart  v.  Vansittart,  4  K.  &  J.  62;  13  W.  R.  803,  V.  C.  W.;  and  see  Morfjan  & 
pee  however,  S.  C.  2  De  G.  &  J.  249,  258;  Davcy,  18<j;  HalU.  bushill,  1  W.  N.  92  ;  12 
Walrond  v.  \Valrond,  John.  18;  4  Jur.  N.  S.  Jui.  N.  S.  243,  M.  R. 

1099;    lie  Wills,  3  N.  R.   107,   V.  C.   W. ;  6  Wortham  r.  Lord  Dacre,  2  K.  &  J.  437. 

Roth'erhain  v.  Battson,  2  Sm.  &  G.  Ap.  8;  «  Per  V.  C  Wood,   in  Purser  v.   Darby, 

and  see  Morean  &  Davev,  260.  vbi  mp.;    Sanderson  v.  Chadwick,  2  N.   R. 

''                   •  414,  V.  C.  S. 
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coming  for  a  contribntion  ;  for  certainly  the  Court  of  Chancery  had 
never  given  up  its  jurisdiction.'' 

On  the  other  hand,  in  the  cases  in  which,  after  a  bill  dismissed,  the 
plaintiff"  would  have  had  a  right  to  try  the  question  over  again 
*1405  *  at  Law,  the  Court,  for  the  purpose  of  putting  an  end  to  litiga- 
tion, has  frequently  dismissed  the  bill  without  costs,  upon  the 
plaintifl''s  waiving  his  right  to  try  the  question  at  Law :  a  rule  which 
lias  been  usefull}'  applied  to  suits  for  specific  performance.^ 

The  general  rule  of  the  Court  is,  that  the  successful  party,  although 
he  may,  as  we  have  seen,  be  deprived  of  his  costs,  never  pays  them. 
Thus,  it  was  held,  in  Lewis  v.  Loxham,'^  that  when  a  bill  is  dismissed, 
it  is  against  the  principle  of  the  Court  to  order  the  defendant  to  pay  the 
plaintiff'  his  costs.  The  case  was  ordered  to  stand  over,  in  order  to 
enable  the  plaintiff" 's  counsel  to  search  for  precedents  the  other  way ; 
but  he  did  not  produce  any.  It  seems,  however,  from  a  note  of  the 
learned  reporter,  that  in  a  case  before  Sir  Thomas  Plumer  V.  C,  his 
Honor  doubted,  and  seemed  to  think  that  a  bill  might  be  dismissed, 
and  the  defendant  at  the  same  time  made  to  pay  the  costs. ^ 

Where  it  is  necessary  that  a  bill  should  be  filed  by  some  person,  the 
Court  ma}'  order  the  costs  to  be  paid  out  of  the  fund,  although  the  bill 
is  dismissed  ;  *  and  if,  through  the  exertions  of  a  plaintiff",  the  Court  is 
enabled  to  distribute  a  fund,  or  if  it  makes  a  declaration  of  rights 
necessar}^  for  its  administration,  there,  although  the  plaintiff"  may  fail 
in  his  claim,  the  Court  will  not  permit  the  other  parties  to  carry  off"  the 
fruit  of  his  exertions,  without  defra3dng  his  costs  out  of  the  fund.^ 

There  are  also  some  cases  in  which  the  successful  party  has,  under 
peculiar  circumstances,  been  made  to  pay  the  costs :  thus,  where  the 
biU  was  filed  for  specific  performance  of  an   agreement  to  renew  a 

7  Wright  V.  Hunter,  5  Ves.  792,  794.  and  allow  costs  to  the  plaintiff,  even  upon 

1  Harnett  v.  Yielding,  2  Sch.  &  L»f .  560 ;  the  dismissal.  But  it  must  be  a  very  extra- 
see  also  Lawrenson  v.  Butler,  1  Sch.  &  Lef.  ordinary  case;  such,  for  example,  as  where 
13,21;  Buxton  v.  Lister,  3  Atk.  383,  387;  the  defendant  has,  bv  his  own  fraud,  in  mis- 
Underwood  V.  Hithcox,  1  Ves.  S.  279;  Le-  representing  himself  to  be  the  proper  and 
man -w.  Alie,  Amb.  163;  Attorney-General  v.  sole  party  to  be  sued,  as  executor,  or  heir, 
Owen,  10  Ves.  555,  561.  or  devisee,  induced,  nay  invited,  the  plaintiff 

2  3  Mer.  429;  see  also  Wykham  v.  Wyk-  to  bring  the  suit,  and  then  has  put  in  a  plea, 
ham,  18  Ves.  395,  423 ;  Attorney-General  v.  and  established  the  fact  that  he  is  not  execu- 
Oglender,  1  Ves.  J.  246;  Cooth  v.  Jackson,  6  tor,  or  heir,  or  devisee."  —  "But  on  this,  I 
Ves.  41 ;  Dixon  v.  Parker,  2  Ves.  S.  219,  223;  give  no  opinion.  The  present  is  not  such  a 
Tidwell  V.  Ariel,  3  Mad.  403,  409;  Dufaur  v.  case."  See  Sutton  Harbor  Improvement  Co. 
Sigel,  4  De  G.,  M.  &  G.  520,  525.  v.  Hitchens,  15  Beav.  161. 

3  Springfield  v.  Ollett,  cited  3  Mer.  4-30,  *  Cranch  v.  Brissett,  cited  in  Wheldale  «. 
n.  Indeed,  it  appears,  from  the  same  note.  Partridge,  5  Ves.  398;  Thomason  v.  Moses,  5 
that,  according  to  the  decree  in  Lewis  v.  Lox-  Beav.  77,  81;  6  Jur.  403;  Hay  v.  Boweii,  5 
ham,  Reg.  Lib.  1816,  B.  1059,  the  defendant  Beav.  610,  615;  Lynn  v.  Beaver,  T.  &  R. 
wiis  ordered  to  pay  to  the  plaintiff  his  costs  of  63,  69  ;  Windham  v.  Graham,  1  Russ.  331, 
a  second  refer^ce  as  to  title,  and  of  the  re-  347;  Boreham  v.  Bignall,  8  Hare,  131;  Mer- 
port  thereon,  but  not  of  the  former  proceed-  lin  v.  Blagrave,  25  Beav.  125;  and  see  West- 
ings. In  Brooks  v.  Byam,  2  Story,  554,  it  cott  v.  Culliford,  3  Hare,  274;  8  Jur.  166; 
was  remarked  by  Mr.  Justice  Story,  "  In  the  Lee  v.  Delane,  4  De  G.  &  S.  1,  6;  14  Jur. 
ordinary  course  of  practice,  if  a  bill  be  dis-  861;  Morgan  &  Dave}',  67;  [Garth  v.  Town- 
missed,' the  most  that  is  done  is,  in  proper  send,  L.  R.  7  Eq.  220;  Cooper  v.  Pitcher,  4 
cases,  to  dismiss  the  bill  without  costs  to  the  Hare,  485]. 

defendant.     I  do  not  say  that  a  case  may  not  ^  Wedgwood  v.  Adams,  8  Beav.  103,  105. 

be  put,  in  which  the  Court  might  go  further, 
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lease,  and  the  agreement  proved  by  one  witness  was  *  different  *1406 
from  that  stated  in  the  bill,  whilst  the  defendants,  by  their  an- 
swer, set  forth  an  agreement  different  both  from  that  proved  and  that 
set  up  by  the  bill,  specific  performance  was  decreed  according  to  the 
agreement  stated  in  the  answer,  with  costs  against  the  plaintiff.^  And 
where,  at  the  suit  of  the  grantee,  an  annuity,  in  the  pa^-ment  of  which 
no  default  had  been  made,  was  declared  charged  on  the  real  estate  of 
the  grantor,  the  plaintiff  was  ordered  to  pay  the  costs  of  the  suit.^ 

Another  instance  of  departure  from  the  rule,  that  the  successful 
])art5^  is  to  pay  no  costs,  may  be  found  in  the  case  of  a  cestui  que  trust 
making  his  trustee  a  defendant,  to  a  suit  instituted  by  him  against  a 
third  party :  in  that  case,  the  cestui  que  trust,  although  he  obtains  a 
decree  against  his  trustee,  must  pay  his  costs,  unless  the  trustee  has 
been  applied  to,  to  join  in  the  suit  as  co-plaintiff,  and  has  refused.'^ 
The  proper  course  to  be  pursued,  by  a  cestui  que  trust  who  intends  to 
file  a  bill  against  a  stranger  relative  to  the  trust  property,  is  to  apply 
to  the  trustee  to  become  a  co-plaintiff ;  indemnifying  him  against  costs  ; 
and  then,  if  he  refuses,  he  must  bear  his  own  costs  as  a  defendant.* 

If  a  suit  is  occasioned  by  the  misconduct  or  obstinac}"  of  a  trustee, 
he  may  be  compelled  to  pay  the  whole  costs  of  it.  Thus,  where  a  bill 
for  specific  performance  of  an  agreement  was  made  necessary  bji-  a  trus- 
tee refusing  to  join  in  the  convej-ance,  Lord  Thurlow  was  of  opinion 
that  the  trustee  ought  to  pay  all  the  costs  of  the  suit,  and  accordingly 
directed  the  plaintiff  to  pay  to  the  other  defendants  all  their  costs  of 
the  suit,  and  recover  them  over,  together  with  his  own  costs,  from  the 
defendant  the  trustee.^ 

In  the  case  last  referred  to,  the  Registrar  appears  to  have  doubted 
•whether,  according  to  the  practice  of  the  Court,  the  plaintiff,  having 
been  successful  against  the  other  defendants,  and  obtained  against 
them  a  decree  for  specific  performance,  could,  in  point  of  form,  be 
ordered  to  pay  them  their  costs  ;  but  the  Lord  Chancellor  thought  that 
the  decree  was  con-ect,  according  to  the  course  of  the  Court.  In  fact, 
under  ordinary  circumstances,  no  other  method  exists,  by  which  a 
defendant,  who  has  by  his  conduct  occasioned  the  suit,  can  be  made  to 
pay  the  whole  costs  of  it:  for  the  delinquent  defendant  cannot  be 
decreed  to  pay  the  costs  of  a  co-defendant  to  that  defendant 
himself,  as  that  *  would  in  effect  be  a  decree  between  co-defend-  *1407 
ants.  The  only  method,  therefore,  of  effecting  the  object  of 
compelling  the  delinquent  defendant  to  pay  the  costs  of  the   other 

1  Mortimer  v.  Orchard,  2  Ves.  .T.  243;  see  but  he  will  be  decroed  to. pay  all  costs.    Lee 

observations  on  this  casf.  in  Bcainoson  Costs,  v.  IJickley,  6  Litt.  290. 

p.  112;  see  also   Edwards  Wood  )'.   Majori-  2  Norman  w.  Johnson,  29  Beav.  77;  6  Jur. 

bank.s,  .3  I)e  G.  «Sc  .1.  329;  .5  .Jur.  N.  S.  181;  N.  S.  90.0;    Burrell   v.   Delavante,  30  Beav. 

Affd.  7  H.  L.  Ca.  800;  6  Jur.  N.  S.  1107.   So  550;  8  Jur.  N.  S.  205. 
where  a  purchaser  brings  his  bill  for  a  con-  »  Keade  v.  Sparkes,  1  Moll.  8. 

vevance  of   land,  when   he  ouffht  to  have  *  Ibid. ;  and  see  Pakington  v.  Benbow,  5 

tendered,  but  has  failed  to  tender  the  pur-  W.  K.  670,  V.  C.  W. 
chase-money,  he  will  be  entitled  to  a  convey-  ^  Jones  v.  Lewis,  1  Cox,  199. 

ance  on  the  pavirent  of  the  purchase-money, 
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defendant,  is  to  order  the  plaintifT  to  yitiy  them,  and  then  permit  him  to 
receive  them  again  from  the  defendant,  wliose  delinquenc}-  has  given 
rise  to  the  litigation.^  In  suits,  however,  in  which  the  Attorney-Gen- 
eral is  plaintittV^  and  in  interpleader  suits,  costs  may  be  ordered  to  be 
paid  b}-  one  defendant  to  another.^ 

AVhere  a  defendant  has  the  same  interest  as  the  plaintiff,  but  disap- 
proves of  the  suit,  he  should  distinctl}'  repudiate  it :  if  he  does  not  do  so, 
the  bill  ma}',  in  the  event  of  the  plaintiff  not  succeeding,  be  dismissed 
without  costs  as  against  him.'* 

In  deciding  the  question  of  costs,  the  Court  will  frequently  apportion 
them,  so  as  to  cause  the  costs  of  one  part  of  the  suit  to  fall  upon  one 
part}',  and  those  of  another  part  to  fall  upon  the  other  party. ^  Thus 
where  a  plaintiff  claims  several  matters  by  his  bill,  and  succeeds  in 
establishing  his  right  to  a  portion  only  of  what  he  so  claims,  the  Court 
will  sometimes  grant  him  a  decree  for  that  part  of  his  case  in  which  he 
is  successful,  with  costs  to  be  paid  by  the  defendant ;  and  dismiss  the 
remainder  of  his  bill  with  costs,  to  be  paid  by  himself.®  So  also,  where 
there  are  several  issues,  and  some  are  found  for  the  plaintiff  and  others 
for  the  defendant,  the  parties  may  be  allowed  costs  on  issues  found  in 
their  favor,  and  must  pay  on  those  against  them.^ 

In  tithe  suits  where  there  are  several  defences,  the  Court  will  appor- 
tion the  costs  between  the  defendants  ;  but  if  there  is  a  common  defence, 
they  must  be  paid  by  the  defendants  generally.* 

Sometimes,  where  no  part  of  the  biU  is  dismissed,  but  a  decree  is 
made  upon  the  whole  of  it,  the  Court  will  order  the  costs  of  the  suit,  up 
to  a  certain  period,  to  be  borne  by  one  party,  and  the  remainder  by  an- 
other. Thus,  in  suits  for  specific  performance,  where  a  vendor  does 
not  deliver  a  complete  abstract  or  make  out  his  title  until  after 
*1408  the  bill  is  filed,  he  will  be  liable  to  pay  the  *  costs  of  the  suit,  up 
to  the  time  when  he  showed  a  good  title.^     And  so,  where  the 

1  See  Weymouth  v.  Rover,  1  Ves.  J.  416,  For  form  of  order  see  Seton,  1133;  and  see 
426;  Parkes  v.  White,  11  "^es.  209,  238;  Phil-      ib.  88,  89,  94. 

lips  V.   Davies,   7  Jar.  52,   M.   R. ;    Man  v.  "•  Prevost    v.    Benett,    2    Pri.    272;     see 

Kicketts,  7  Beav.  93,  104;  Popple  v.  Henson,  Thomas  v.  Fred.  Co.  School,  9  Gill  &  J.  115; 

5  De  G  &  S.  318.     For  form  of  order,  see  Dupont  v.  Johnson,  1  Kailey  Eq.  279.     [And 

Seton,  86,  No.  3.  a  successful  part}'  may  be  ordered  to  pay  the 

2  Attorney-General  v.  Corporation  of  costs  of,  and  occasioned  by  unfounded  and 
Chester,  14  Beav.  338.  unsupported    allegations   in    his    pleadins^s. 

3  Seton,  967;  and  see  post,  Chap.  XXXIV.  Blest  v.  Brown,  4  De  G.,  F.  &  J.  367,  378.] 
§  3,  Bills  of  Interpleader.  Where  the  whole  merits  of  the  suit  are  de- 

4  Winthrop  v.  Murray,  14  .Jur.  302,  -304.  cided  against  one  party,  he  will  not  be  en- 
The  report  of  S.  C,  in  8  Hare,  214,  incorrect-  titled  to  costs  of  an  issue  out  of  the  Court, 
ly  states  that  the  bill  was  dismissed  with  decided  in  his  favor.  Stewart  v.  Famler,  1 
costs.  Harp.  Ch.  261. 

5  1  Seton   Dec.   (3d  Eng.  ed.)  94,  95,  96;  8  Esdaile  v.  Peacock,  Johns.  216. 

Piatt  v.  Squire,  5  Cush.  551;  Jones  «.  More-  ^  Ante,    p.    990;    Sugd.   Y.    &    P.    648; 

head,  3  B.  Men.  377.     Where  the  main  ques-  Townsend  v.  Champernowne,  3  Y.  &  C.  Ex. 

tion  in  a  bill  is  decided  against  the  plaintiff,  505,  527 ;   Harford  v.   Purrier,   1  Mad.  532, 

though  he  succeed  in  obtaining  a  decree,  the  538;  Seton,  616;  Wilson  v.  Allen,  1  J.  &  W. 

defendant  is  entitled  to  his  costs  up  to  the  611,  624;  Wynn  v.  Morgan,  7  Ves.  202,  206; 

time  of  the  decision  of  the  main  question.       v  Collinge,  3  V.  &  B.  143,  n. ;  Lewin  v. 

M'Connell  v.  M'Connell,  11  Vt.  290.  Guest,  1  Russ.  325,  328;  Wilkinson  v.  Hart- 

6  Preece  v.  Scale,  3  Jur.  N.  S.  711,  V.  C.  lev,  15  Beav.  183,  188 ;  Wilson  v.  Williams, 
W.;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22,  43.  3  Jur.  N.  S.  810,  V.  C  W. ;  Grove  v.  Bast- 
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vendor  established  his  title  after  a  contest,  upon  a  different  ground  from 
that  in  the  abstract  dehvered,  the  Court  decreed  the  cost  of  the  inquiries 
as  to  the  title,  to  be  paid  by  the  vendor  ;  '^  but  if  new  objections  are  taken, 
after  the  institution  of  the  suit,  the  Court  does  not  necessarily  make  the 
vendor  pay  the  costs  of  the  suit,  up  to  the  time  of  their  removal.^ 

In  matters  of  account,  also,  the  Court  will  frequently  apportion  the 
costs  between  the  plaintiff  and  defendant.*  Thus,  where  a  plaintiff  took 
a  deciee  for  an  account  against  an  executor,  who  had  in  his  answer 
sta'^d  an  account,  which  was  found  to  be  correct,  the  Coui-t  gave  the 
costs  of  the  suit  up  to  the  decree  to  the  plaintiff,  and  the  costs  of  the 
subsequent  proceedings  to  the  defendant :  the  reason  of  the  distinction, 
apparently,  being,  that  the  executor  had,  before  the  bill  was  filed,  been 
applied  to  for  an  account,  but  gave  noue,^  and  so  had  rendered  the  suit 
necessary ;  but  it  was  at  the  plaintiff's  own  risk  that  he  proceeded  with 
it,  after  the  defendant  had  rendered  a  correct  account  by  his  answer. 
And  where  one  of  several  residuary  legatees  carried  on  the  suit  against 
the  wish  of  the  others,  after  correct  accounts  had  been  rendered,  the 
Court  ordered  all  the  costs  subsequent  to  the  hearing  to  be  borne  by  his 
share.® 

In  like  manner,  where  a  bill  is  totally  dismissed,  the  Coui-t  will  some- 
times apportion  the  costs  to  be  paid  by  the  plaintiff.  Thus,  in  Bruce  v. 
Bainhridge,''  where  a  bill  was  filed  by  a  seller,  for  specific  performance 
of  the  contract  for  sale,  and  the  Master's  report  was  in  favor  of  the 
title,  a  case  was  sent  to  the  Court  of  Common  Pleas  ;  and  the  certificate 
being  against  the  title,  the  bill  was  dismissed  with  costs,  only  from  the 
date  of  the  Master's  report. 

Where  costs  are  payable  and  receivable  by  the  same  party,  the  Court 
will,  on  motion,  direct  them  to  be  set  off  one  against  the  other ;  ^ 
and  where,  in  a  cause,  the  costs  are  apportioned  between  *  the  *1409 
plaintiffs  and  the  defendants,  the  Court  will  generally  so  arrange 
them,  that  they  may  be  set  off  one  against  the  other,  and  that  the 
balance  only  shall  be  paid  by  the  party  from  whorh,  upon  setting  off 
such  costs,  it  shall  appear  to  be  due.^     The  Court  will,  also,  where 

ard,  1  De  G.,  M.  &  G.  69,  79;  Offen  v.  Har-  panv,  4  Drew.  546;  [Robarts  v.  Bull,  8  Ch. 

man,  6  Jur.  N.  S.  487;  8  W.  R.  129,  L.  JJ. ;  I)iv.  198].     There   is   no   set-off  where   the 

Winne  v.  Re\Tioids,  6  Paige,  407;  Piatt  v.  parties  to  the  proceeding  are  not  the  same. 

Squire,  5  Gush.  551.  Jenner  v.  Morris,  11  W.  R.  943.  V.  C.  K. 

2  Fielder  v.  Higginson,  .3  V.  &  B.  142;  i  See,  for  forms  of  orders,  Seton,  88.  89; 

pee,  however,  Carrodus  v.  Sharp,  20  Beav.  and  see  z6.  95;  Taylor  v.  Popham,  15  Ves. 

58.  72.     Upon  exceptions  to  a  Ma.ster's  report, 

'a  Scoones  v.  Morrell.  1   Beav.  251,  258;  each  party  is  entitled  to  the  costs  of  the  hear- 

Sidebotham    v.    Barrington,    5    Beav.    261;  ing,  as  to  the  exceptions  decided  in  his  favor; 

Freer  v.  Hesse,  4  De  (J.,  M.  &  G.  495,  505;  wliich   costs   may   be   set  off   against    each 

Bridges  r.  Ivongman,  24  Beav.  27.  otlicr.      Richards  v.   Barlow,    1   Paige,   32:1. 

*  See  Bunihani  v.  Dalliiig,  1  C.  E.  Green  Thus,  where  part  of  the  exceptions  are  al- 

(N.  J.),  310.  lowed,  and  the  rest  disallowed,  the  costs  to 

6  Anon.,  4  Mad.  27-3  ;  and  see  Beames  on  which  the  respective  parties  are  entitled  may 

Costs,  7.  be  set  off,  or  a  jjroportionate  share  of  the  costs 

6  Thompson  v.  Olive,  11  Beav.  475,  480.  onlv  may  be  allowed  to  the  party  who  suc- 

7  Sugd.  V.  &  P.  648.  ceeds  as   to  a  majoritv  of   the   exceptions. 

8  Cattell  ».  Simons,  6  Beav.  .304,  .308 ;  Norton  v.  Woods,  5  Paige,  260 ;  see  Simpson 
Bryan  v.  Metropolitan  Saloon  Omnibus  Com-  v.  Brewster,  9  Paige,  245. 
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tliore  are  sums  of  monej^  to  be  paid,  as  well  as  costs,  arrange  the 
Llcmands  of  each,  so  as  to  do  justice  to  all.^  Thus,  in  Felly.  Lutioidge^^ 
where  the  costs  of  the  suit  were  thro#n  upon  a  trustee,  on  the  ground 
of  fraud.  Lord  Hardwicke  allowed  him  to  set  otf  those  costs  against  the 
premiums  and  other  charges  he  had  been  at  in  obtaining  a  policy 
of  insurance. 

So,  in  a  suit  for  the  administration  of  assets,  in  which,  according  to 
the  common  course  of  the  Court,  all  the  parties  are  entitled  to  have 
their  costs  out  of  the  fund,  a  party  who  is  a  debtor  to  the  estate,  is  not 
allowed  to  receive  payment  of  them,  whilst  his  debt  remains  unsatisfied  ; 
but  the  costs  due  to  him  will  be  ordered  to  be  set  off,  pro  tanto,  against 
the  debt  due  from  him.*  And  where  a  bill  was  dismissed  with  costs,  so 
far  as  it  sought  to  charge  the  separate  estate  of  a  married  woman,  who 
had  not  separately  defended  the  suit,  such  costs  were  ordered  to  be  set 
off  against  an  amount  found  due  from  her  husband.^ 

It  is  not  the  practice  of  the  Court  to  set  off  costs  of  one  suit,  against 
the  costs,  or  costs  and  duty,  due  to  the  party  to  pay  them  from  the 
person  who  is  to  receive  them  in  another :  ®  unless  the  two  suits  are 
consolidated,  so  that  one  order  can  be  made  in  both ; ''  and  defendants 
who  have  been  dismissed,  and  to  whom  costs  are  due  from  the  plaintiff, 
have  no  lien  for  them  on  a  fund  in  Court  belonging  to  him.^ 

Where  a  party  is  entitled  to  his  costs,  but  it  has  not  been  decided 
who  ought  ultimately  to  bear  them,  payment  is  often  directed  to  be 
made  out  of  a  fund  in  Court,  or  by  one  of  the  parties  to  the  proceed- 
ings, "without  prejudice  to  the  question  how  the  same  are  ultimately 
to  be  borne."  ^  The  absence,  however,  of  these  words,  or  words 
*1410  of  a  like  meaning,  from  an  order  directing  payment  of  *  costs  out 
of  a  fund  in  Court,  does  not  necessarily  imply  that  the£Iourt  has 
decided  that  the  fund  out  of  which  the  costs  are  paid  is  that  which  must 
ultimately  bear  them ;  and  costs  paid  out  of  a  fund,  under  an  order 
from  which  those  words  are  omitted,  may  be  directed  to  be  recouped 
out  of  another  fund  which  is  primarily  hable  for  that  purpose.-^  If  the 
party  ordered  to  pay  the  costs  without  prejudice,  in  the  manner  before 
described,  neglects,  at  the  proper  time,  to  appl^'  with  respect  to  such 
costs,  he  will  not  be  allowed  to  reopen  the  question  afterwards.^ 

Where  a  party  is  entitled  to  costs,  he  should  take  care  and  apply  for 
them  at  the  hearing,  or  at  any  rate  before  the  decree  has  been  passed : 


2  Taylor  v.  Topham,  ubi  sup. ;  see  Battle  «  Wright  v.  Mudie,  1  S.  &  S.  266 ;  Coliett 
V.  Griffin,  5  Pick.  167.  v.  Preston,  15  Beav.  458. 

3  Barnard.  319.  T  Budge  v.  Budge,  12  Beav.  385. 

4  Harmer  v.  Harris,  1  Russ.  155,  157;  8  Miller  v.  Pridden,  3  Jur.  N.  S-  78,  V. 
Nicholson  v.  Norton,  7  I5eav.  67  ;  Holworthy  C.  K.  But  semble,  if  the  order  is  registered, 
V.  Allen,  2  Bro.  C.  C.  17;  1  Cox,  202;  and  a  charging  and  stop  order  may  be  made, 
see  as  to  setting  off  costs  of  bankrupt  execu-  Wells  v.  GibbsJ  22  Beav.  204. 

tor,   debtor  to   estate,    Samuel   v.    Jones,   2  "  Seton,  87,  93. 

Hare,  246 ;  Cotton  v.  Clark,  16  Beav.  134;  16  i  Sheppard  v.  Sheppard,  33  Beav.  129, 

Jur.  879.  130. 

6  Wright  V.  Chard,  4  Drew.  702.  2  Whalley  v  Ramadge,  8  L.  T.  N.  S.  490, 

V.  C.  K. 

1342 


COSTS  OUT  OF  THE  FUND.  *1411 

as,  after  a  decree  has  been  passed,  the  Court  will  not  give  the  costs  of 
the  suit  to  a  part}^,  although  he  was  a  mere  trustee,  and  as  such  would 
have  been  entitled  to  them  as  3,  matter  of  course,  if  asked  for  at  the 
hearing.* 

When  costs  are  ordered  to  be  taxed  simply,  it  means  as  between 
part}-  and  party.  If  the  costs  are  to  be  taxed  as  between  solicitor  and 
client,  or  if  any  costs,  charges,  and  expenses,  not  strictly  costs  of  suit, 
are  to  be  allowed  on  the  taxation,  or  any  variation  from  a  taxation  as 
between  party  and  party,  is  to  be  allowed,  it  should  be  expressed  in 
the  decree.* 

Where  costs  are  payable  out  of  a  fund  in  Court,  they  are  ordered  to 
be  paid  to  the  solicitor  of  the  party  ;  but  in  other  cases,  they  are  always 
ordered  to  be  paid  to  the  parties  themselves.^ 

Where  it  is  intended  that  the  costs  of  persons  appearing  at  the  hear- 
ing who  are  not  parties  to  the  record  should  be  paid,  their  names  must 
be  specifically  mentioned  in  the  order :  for  a  direction  to  pay  the  costs 
of  all  parties,  only  includes  the  costs  of  the  persons  parties  to  the 
record. 

Section  III.  —  Costs  out  of  the  Fund. 

In  the  last  section,  some  of  the  principles  have  been  pointed  out  by 
which  the  Court  is  governed  in  awarding  the  costs  of  a  suit,  in  cases  in 
which,  the  subject  of  litigation  not  being  a  fund  or  estate  under  the 
administi-ation  of  the  Court,  the  costs  must  necessarily  be  paid  by  one 
part}'  to  another.  It  is  now  proposed  to  consider  those  cases  in  which 
an  estate,  whether  real  or  personal,  being  the  subject  of  litiga- 
tion, the  Court  will  order  the  costs  *  of  the  suit,  or  those  of  some  *1411 
of  the  parties  to  it,  to  be  defrayed  out  of  the  fund  or  estate.^ 

As  a  general  rule,  wherever  an  estate  or  fund  is  administered  by  the 
Court,  the  costs  of  all  necessar}^  and  proper  parties  to  the  proceedings 
are  a  first  charge  ;  and  must  be  defrayed  thereout,  before  the  claims  of 
the  persons  beneficially  entitled  thereto  are  satisfied.^  But  the  costs 
only  of  those  proceedings  which  were,  in  their  origin,  properly  directed 
,  for  the  benefit  of  the  estate,  will  be  directed  to  be  thus  paid ;  and  the 
costs  of  any  unnecessary  and  useless  proceedings  must  be  paid  by  the 
person  at  whose  instigation  the}'  were  taken.* 

It  may  be  mentioned  here,  that  costs  of  a  litigation  in  the  Court  of 
Probate  will  be  postponed  to  the  costs  of  administration  in  the  Court  of 
Chancery.* 

8  Colman  v.  Snrell,  2  Cox,  200;  Travis  v.  2  Hare  v.  Rose,  2  Ves.  S.  558;  Ford  v. 

"Waters,  1  John.  (Jh.  85;  S.  C.  12  John.  500;  Earl  of  Chesterfield,  21  Beav.  42G;  Barnwell 

Temple  v.  Law.son,   19  Ark.  148;    see  also  v.  Ironmonger,  1  Dr.  &  Sm.  25.5,  2.58;  and 

Norris  v.  Norris,   1   Cox,   183;    Kendall  v.  see  Attorney-General  v.  Lawes,  8  Hare,  32. 

Marsters,  2  De  G.,  F.  &  J.   200;   but  see  As  to  costs,  generally,  in  suits  for  admini.s- 

Viney  v.  Chaplin,  3  De  G.  &  J.  282.  tration  of  assets,  see  Morgan  &  Davey,  109 

*  Seton,  92.  tt  sen. 

6  Ibid.     For  form  of  order,  see  ih.  90.  »  Bartlett  v.  Wood,  9  W.  R.  817,  L.  C. ;  and 

1  See  Peck   v.   Stimpson,   20   Tick.  312;  see  Westovor  v  (Jhapman,  1  Coll.  181,  183. 
Frost  V.  Belmont,  6  Allen,  104,  105.  ^  Major  v.  Major,  2  Drew.  281. 
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Trustees,^  agents,  and  receivers,  accounting  fairl}',  and  pajing  their 
money  into  Court,  are  entitled  to  their  costs  out  of  the  estate,  as  a 
matter  of  course  ;  ®  and  the  same  rule  extends  to  personal  representa- 
tives ; ''  to  whom,  as  thej^  can  only  obtain  complete  exoneration  by 
having  their  accounts  passed  in  the  Court,*  the  Court  will  give  every 
opportunity'  of  exonerating  themselves,  by  passing  their  accounts  at  the 
expense  of  the  estate.  The  rule  is  not  confined  to  cases  in  which  they 
are  brought  before  the  Court  as  defendants :  it  being  a  general  prin- 
ciple, that  a  trustee  has  a  right  to  the  protection  of  the  Court,  in  the 
execution  of  his  trust ;  he  is,  therefore,  entitled  to  his  costs,  whether 
he  comes  before  the  Court  as  plaintiff  or  defendant,  unless  the  act 
requu'ed  to  be  done  leads  to  no  responsibility,  or  his  motive  is  obviously 

vexatious.^ 
*1412       *A  trustee,  fairly  instituting  a  suit  for  the  direction  of  the 

Coiu't,  with  regard  to  the  trust,  will  not  only  be  entitled  to  his 
own  costs,  but  any  person  made  a  party  to  the  suit,  for  his  protection, 
will  also  be  ordered  his  costs  from  the  fund.  Thus,  where  a  bill  was 
filed  by  trustees,  for  the  direction  of  the  Court,  as  to  the  application  of 
a  trust  fund,  in  the  course  of  which  a  dispute  arose  between  the  two 
defendants,  whether  one  of  them  was  illegitimate,  and  it  was  found  that 
he  was  legitimate,  the  other  was  allowed  his  costs  out  of  the  trust  fund.^ 
The  Court  considers  a  ti-ustee  entitled  to  its  protection  and  direction 
in  the  execution  of  his  trusts,  and  will  not  onl}'  never  call  upon  him  to  pay 
the  costs,  unless  he  refuses  to  act  merely  from  caprice  or  obstinacy,^ 
but  wiU  give  him  his  costs  out  of  the  trust  property,  although  it  appears, 
in  the  result,  that  he  might  safely  have  acted  without  suit.^  In  Loiv  v. 
Carter ^^  Lord  Langdale  M.  R.  said  :  "I  cannot  conceive  that  any  thing 
could  be  more  hard,  than  that  executors,  who  are  called  on  to  admin- 
ister estates,  where  there  are  doubtful  questions  arising  on  the  will,  and 

6  As  to  costs  of  .trustees   generally,   see  ^  Curteis  v.  Candler,  6  Mad.  123;  Poole 

Lewin  on  Trusts,  663  et  seq. ;  Hill  on'Trus-  ■;;.  Pass,  1  Beav.  600,  604;  Holford  v.  Phipps, 

tees,  571  et  seq.;  and  of  trustees,  executors,  3  Beav.  434,  440;  i  Beav.  475;  Whitmarsh 

and  administrators,  Morgan  &  Davey,  288  et  v.  Robertson,  1  Y.  &  C.  C.  C.  716,  717;   6 

seq.     [And  as  to  costs  of  trustees  of  separate  Jur.  921,  923;  Noble  v.  Meymott,  14  Beav. 

estate  of  a  married  woman  in  a  suit  to  estab-  471;  Hosack  v.  Rogers,  9  Paige,  461;  Chase 

lish  a  claim  against  it.     Chubb  v.  Stretch,  L.  v.  Locherman,  11  Gill  &  J.  185.     A  trustee  is 

R.  9  Eq.  555;  Picard  v.  Hine,  L.  R.  5  Ch.  not  entitled  to  his  costs  on  the  mere  ground 

App.  274.]  that  he  acted  on  the  o'pinion  of  counsel.     See 

6  Attornev-General  v.  City  of  London,  1  Devev  v.  Thornton,   9  Hare,  232;    King  v. 

Ves.  J.  243,  '246;  3  Bro.  C.  C".  171 ;  Courand  King;  1  De  G.  &  J.  663,  666,  671,  674;  4  ,Jur. 

V.  Hanmer,  9  Beav.  3.  N.  S.  721;  Re  Knight's  Trusts,  27  Beav.  45, 

">  Rashley  ?'.  Masters,  1  Ves.  J.  205;  Sam-  49;  5  Jur.  N.  S.  326;  see,  however,   as   to 

iiel  V.  .Jones,  2  Hare,  246;  7  Jur.  845  ;  Decker  costs  of  a  bankrupt  executor  or  trustee,  Sam- 

V.  Miller,  2  Paige,  149;  Knox  v.  Picket,  4  uel  f.  Jones,  2  Hare,  246;  7  Jur.  845 ;  Cotton 

Desaus.  199;  Connolly  v.  Pardon,   1  Paige,  v.  Clark,  16  Beav.  134;  16  Jur.  879;  Turner 

2!ll ;   Floyd  v.  Barker,  1  Paige,  480.      The  v.  Mullineux,  9  W.  R.  252,  V.  C.  W. 
rule  applies  to  the  executors  of  a  defaulting  l  Hicks  v.  Wrench,  6  Mad.  93. 

trustee   who   account  fairly.      Haldenby  v.  2  j^g  Woodburn's  Trusts,   1  De  G.  &  J. 

Spoiforth,  9  Beav.  195;  Home  v.  Shepherd,  333;  3  Jur.  N.  S.  799;  He  Cater,  25  Beav. 

3  Jur.  N.  S.  806,  V.  C.   S. ;  but  see  Lj'se  v.  361;  Re  Knight's  Trusts,  nbi  sup. ;  iJeFolig- 

Kingdon,  1  Coll.  184,  189;  8  Jur.  418.  no,  32  Beav.  131. 

8  See  Knatchbull  v.  Fearnhead,  3  M.  &  C.  3  Henlev  v.  Philips,  2  Atk.  48;  see  also 

122 ;  Hay  v.  Bowen,  5  Beav.  610,  616 ;  6  Jur.  Taylor  v.  Glanville,  3  Mad.  176. 
1119;  [liigelow  v.  Morong,  103  Mass.  287].  ••  Low  v.  Carter,  1  Beav.  426,  430. 
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who  can  be  exonerated  only  by  having  their  accounts  passed  in  a  Court 
of  Equit}',  should  be  deterred  from  coming  to  this  Court,  by  being 
visited  with  the  costs  of  the  proceedings."  ^ 

Where,  however,  the  act  required  to  be  done  by  a  trustee,  leads  to 
no  responsibiUt}',  or  his  motive  is  obviously  vexatious,®  he  will  not  be 
allowed  his  costs.  Thus,  where  trustees  under  a  will  refused  to  pay  a 
legacy  to  the  assignees  of  a  bankrupt,  merely  because  the  bankrupt 
himself  had  set  up  a  claim  to  it.  Sir  John  Leach  M.  R.  refused  them 
their  costs  of  the  suit,  because  the  case  was  too  clear  to  admit  of  a 
doubt ;  but,  as  they  might  have  acted  from  mere  ignorance,  and  not 
from  any  improper  motive,  he  would  not  make  them  pay  the  costs  of 
the  plaintiff,  although  he  deprived  them  of  their  own  costs.''  So,  where 
a  person  having  in  his  hands  a  sum  of  monej'  belonging  to  an  infant, 
instituted  a  suit,  to  have  that  sum  secured  for  the  benefit  of  the  infant, 
though  there  was  a  trustee  of  a  settlement  to  whom  it  ought  to 
have  been  paid,  and  who  was  willing  to  receive  it,  *  Lord  Gifford  *1413 
M.  R.  refused  to  allow  him  his  costs  out  of  the  fund.^ 

Although  trustees,  and  other  persons  standing  in  that  character,  are, 
as  we  have  seen,  generally  held  entitled  to  their  costs  out  of  the  estate, 
yet  the}^  will  not  be  permitted  unnecessarily  to  burden  the  fund,  by 
costs  which  they  might  have  avoided :  they  must,  therefore,  as  a 
general  rule,  institute  or  defend  a  suit  jointly :  and  if  the}'  sever,  they 
will  be  allowed  only  one  set  of  costs  :  ^  except  in  some  cases  where 
there  is  a  special  reason  justif3ing  their  severance  ; ^  but  where  the 
severance  is  occasioned  by  the  default  or  misconduct  of  one  of  two 
trustees,  and  only  one  set  of  costs  is  allowed,  it  is  usually  ordered  to 
be  paid  to  the  innocent  trustee.*  Where  the  whole  of  the  costs  are  not 
given  to  one  trustee,  the  apportionment  is  in  general  left  to  the  Taxing 
Master.®  Upon  the  same  principle,  a  trustee  will,  where  he  might  have 
paid  the  trust  fund  into   Court,  under  the  Trustee   Relief  Acts,   be 

6  Knox  V.  Picket,  4  Desaus.  199;  Morrell  2  Parr  v.  Sheriffe,  4  Hare,    528;  10  Jur. 

V.  Dickey,  1  John.   Ch.  15-3;  Moses  v.  Miir-  630;  Hodgson  v.  Cash,  1   Jur.  N.  S.  864; 

gatroyd,"    1   John.   Ch.   473;    Dunscomb    v.  and  see  Woods  v.  Woods,  5  Hare,  229,  231; 

i)unscomb,    1    John.    Ch.    508;      Goodrich  Attorney-General  v.  Cuming,  2  Y.  &  C.  C. 

V.   Pendleton,   3  John.  Ch.  520;  Warden  v.  C.  139,  156;  andante,  p.  730. 
Burts,  2  M'Cord  Ch.  76;  Wright  v.  Wright,  3  Reade  v.  Sparkes,  1  Moll.  8;  Nicholson 

2  M'Cord   Ch.   191;    Delafielil  v.  Colden,   1  v.    Falkner,    ib.    555;    Gaunt    v.    Tavlor,   2 

Paige,  1.39;  Pritchard  r.  Hicks,  1  Paige,  270;  Beav.    346;    2   Hare,    413,  n.;    Aldri'dge   r. 

Hosack  V.  Rogers,  9  Paige,  461:  Armstrong  Westbrook,  4  Beav.  212;  Wiles  v.  Cooper,  9 

V.  Zane,  12  Ohio,  287.     [Infrn,  1431.]  Beav.  298;  Kampf  v.  Jones,  C.  P.  Coop.  13; 

6  Curteis  v.  Candler,  6  Mad.  123.  Cummins  v.  Bromfield,  3  Jur.  N.  S.  657,  V. 

7  Knight  V.  Martin,  1  R.  &  M.  70;  and  C.  W. ;  Shaw  v.  Johnson,  9  W.  R.  629,  V. 
see  Angier  «.  Stannard,  3  M.  &  K.  566,  572;  C.  K. ;  and  see,  on  this  subject,  Lewin  on 
Campbell  v.  Home,  1  Y.  &  C.  C.  C.  664,  670;  Trusts,  650;  Hill  on  Trustees,  573;  Morgan 
7  Jur.  365;  Re  Primrose,  23  Beav.  590;  3  &  Davey,  88. 

Jur.  N.  S.  899.  *  Webb  v.  Webb,  16  Sim.  55;  Hughes  v. 

1  Ellis  V.  Ellis,  1  Rnss.  .368.     In  general,  Kev,  20  Beav.  395;  Prince  v.  Hine  (No.  2), 

where  a  trustee,  through  his  neglect  or  ob-  27  lieav.  345;  and  see  Birks  ».  Micklethwait, 

stinacy,  occasions  the  suit,  he  will  be  ordered  33  Beav.  409;  10  Jur.  N.  S.  303,  where  two 

to  pay  the  costs  of  it.     See  post,  pp.  1416,  sets  of  costs  had  been  allowed. 
1417.     Where  heirs,  executors,  or  adminis-  ^  Course  ?;.  Humphrey,  26  Beav.  402;  5 

trators  bring  groundless  or  vexatious  suits,  Jur.  N.  S.   615;    Attorney-General   v.   Wy- 

they  will  be  ordered  to  pav  costs.     Getman  ville,  28  Beav.  404. 
V.  Beardsley,  2  John.  Ch.  274. 
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allowed  only  the  costs  to  which  he  would  have  been  entitled,  if  that 
coiu'se  had  been  adopted.^  He  may,  however,  institute  a  suit,  where 
the  circumstances  of  the  case  are  such  that  he  is  entitled  to  a  complete 
discharge  from  the  trusteeship.'' 

Trustees  ought  not  to  place  themselves  in  such  a  position  that  their 
interests  conflict  with  their  duty  :  ^  therefore,  where  a  solicitor  is  a  trus- 
tee or  executor,  he  will  only  be  allowed  his  costs  out  of  pocket ;  ®  and 
will  not,  in  the  absence  of  au}'  express  pro^dsion  in  the  instrument 
creating  the  trust,  be  entitled  to  charge  for  professional  business 
*1414  transacted  on  behalf  of  the  trust; ■^''  and  even  *such  a  clause 
will  not  entitle  him  to  charge  for  business  which  falls  to  the  duty 
of  an  executor  or  trustee  to  transact.-^ 

The  partner  of  a  solicitor,  who  is  a  trustee,  is  also  only  entitled  to 
his  costs  out  of  pocket,  for  business  transacted  by  him  on  behalf  of 
the  trust :  ^  unless  he  has  acted  for  his  own  benefit  alone. ^ 

It  is  no  part  of  the  business  or  emplo;yTiient  of  a  trustee  to  assist 
other  parties  in  suits  relative  to  the  trust  property :  if,  therefore,  the 
trustee  acts  as  solicitor  for  such  other  parties,  such  business  or  em- 
ployment is  not  any  business  or  employment  of  the  trustee,  and  the 
rule  that  a  solicitor  who  is  a  trustee  is  to  be  allowed  only  his  costs  out 
of  pocket,  does  not  apply  ;  and  where  he  acts  both  as  solicitor  for  him- 
self and  for  other  parties,  his  costs  will  be  disallowed  to  the  extent 
only  to  which  they  have  been  increased  by  his  being  a  party.*  The  ex- 
ception however,  only  applies  to  business  done  by  the  solicitor  trustee 
in  prosecuting  or  defending  proceedings  in  Court. ^ 

A  similar  rule  applies  to  the  case  of  an  auctioneer :  who,  if  a  trus- 
tee, will  not  be  allowed  his  commission  for  selling  part  of  the  trust 
estate.® 

6  Wells  V.  Malbon,  31  Beav.  48;  8  Jiir.  N.  chat,  6  Rich.  Eq.  1.  But  see,  contra,  Fulton 
S.  249.  V.  Davidson,  -3  Heisk.  G15;  Wendell  v.  French, 

7  Barker  v.  Peile,  2  Dr.  &  Sm.  340;  11  19  N.  H.  210;  Carmichael  v.  Wilson,  2  Mol- 
Jur.  N.  S.  436.  loy,  537,  and  the  comment  of  Lord  Cotten- 

8  Per  Lord  Cranworth,  in  Broughton  v.  ham  on  the  last  case  in  Cradock  v.  Piper,  I 
Broughton,  5  De  G.,  M.  &  G.  160,   164;  1  M.  &  G.  678.] 

Jur.  N.  S.  965 ;  S.  G.  2  Sm.  &  G.  422;  1233;  i  Harbin  v.  Darby,  28  Beav.  325 ;  6  Jur. 

see  also  Crosskill  v.  Bower,  32  Beav.  86;  9  N.  S.  906. 

Jur.  N.  S.  267.  2  Collins  v.  Carey,  2  Beav.  128;  Christo- 

9  Robinson  v.  Pett,  3  P.  Wms.  249;  Moore  phers  v.  White,  10  Beav.  523;  Lyon  v.  Baker, 
V.  Frowd,  3  M.  &  C.  45,  51;  New  «.  Jones,  1  5  De  G.  &  S.  622.  As  to  costs  of  the  town 
M'N.  &  G.  668,  n.  (rf);  York  v.  Brown,  1  agent  of  the  trustee,  see  Burge  i;.  Brutton,  2 
Coll.  260;  8  Jur.  567;  Broughton  v.  Brough-  Hare,  373,  379;  7  Jur.  988. 

ton,  ubi  sup. ;  Sclater  v.  Cottam,  3  Jur.  N.  S.  ^  Clack  v.  Car.lon,  7  Jur.  N.  S.  441 ;  9  W. 

6.30,  V.  C.  K.;  Pollard  v.  Doyle,   1  Dr.  &  R.  558,  V.  C.  W. 

Sm.  319;  Gomlev  v.  Wood,  3  Jo.  &  Lat.  678,  ■*  Cradock  r.  Piper,  1  M'N.  &  G.  664,  679  ; 

688;  Lincoln  «.  Windsor,  9  Hare,  158;  Pince  Fraser    v.   Palmer,    4    Y.   &    C.    Ex.    515; 

V.  Beattie,  9  Jur.  N.  S.  1119;  11  W.  R.  979,  Broughton  v.   Broughton,  Pince  v.  Beattie, 

V.  C.  K.;  1233.  Lincoln  v.  Windsor,   and  Harbin  v.  Darby, 

10  Broughton  v.  Broughton,  ubi  sup. ;  con-  ubi  sup.  ;  1234,  1235. 
tra,  Moore  v.  Frowd,  ubi  sup. ;  Re  Sherwood,  6  Lincoln  v.  Windsor,  and  Broughton  v. 

3  Beav.   338,   341 ;    and  see  ante,   p.   1233 ;  Broughton,  ttbi  sup. 

Lewin  on  Trusts,  216;  Hill  on  Trustees,  599;  6  Kirkman  v.  Booth,  11  Beav.  273;  Mat- 

Seton,   770;  Morgan  &  Davey,  279  et  seq.;  thison  v.  Clarke,  3  Drew.  3.     An  auctioneer 

see  also  Price  v.  M'Beth,  10  Jur.  N.  S.  579;  trustee  may,  liowever,  be  allowed  commission 

12  W.  R.  818,  V.  C.  S.,  as  to  costs  of  a  so-  under  the  terms  of  the  deed   creating  the 

licitor  mortgagee.    [See,  also,  Matter  of  Bank  trust.     Douglass  ».  Archbutt,  2  De  G.  &  J 

of  Niagara,  6  Paige,  213;  Mayer  v.  Gallu-  148;  4  Jur.'^N   S.  315. 
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The  rule,  however,  is  not  inflexible  ;  and,  under  very  special  circum- 
stances, the  trustee  may  be  allowed  compensation  for  his  time  and 
ti'ouble :  in  addition  to  his  costs  out  of  pocket.'' 

It  has  been  said  that  trustees  and  personal  representatives  brought 
into  Court,  will  not  be  deprived  of  their  costs,  although  they  make  a 
claim  for  their  own  benefit  and  fail,  provided  they  do  so  "by  way  of 
submission  ; "  ^  but  where  a  trustee  has  a  private  interest  of  his  own, 
separate  and  independent  from  the  trust,  and  obliges  the  cestui  quejrust 
to  come  into  this  Court,  merely  to  have  the  point  relating  to  his  own 
private  interest  determined  at  the  expense  of  the  trust :  this  is 
such  vexatious  behavior,  on  his  part,  that  he  will  be  decreed  *to  *1415 
pay  the  whole  costs  of  the  suit.^  Upon  this  ground,  where  on  a 
bill  filed  for  a  residue,  the  defendant,  the  executor,  by  his  answer  stated 
declarations  of  the  testatrix  that  her  legatees  should  have  no  more  than 
their  express  legacies,  and  hoped  to  prove  that  the  surplus  was  intended 
for  himself  as  executor,  he  was  made  to  pay  the  costs  for  thus  insisting 
upon  the  surplus.'^ 

As  the  Court  will  not  allow  trustees  to  take  advantage  of  the  rule  of 
the  Court  in  their  favor,  to  obtain  a  determination  upon  their  own 
rights,  so  it  will  not  tolerate  their  attempting  to  defeat  the  claims  of 
their  cestui  que  trust,  by  setting  up  an  improper  defence.  Therefore 
where  the  trustees  of  an  estate,  bequeathed  to  them  in  trust  for  a  charity, 
insisted  that'  the  plaintiffs  had,  under  a  clause  in  the  will  of  the  founder 
(by  which  it  was  declared  that,  if  the  heirs-at'law  should  dispute  the 
will,  the}"  should  forfeit  certain  annuities  thereby  bequeathed  to  them) , 
forfeited  their  annuities  by  filing  the  biU,  which  prayed  that  the  trust 
for  the  charit}"  might  be  declared  a  resulting  trust,  or  in  the  alternative, 
that  they  might  have  the  arrears  of  their  annuity.  Lord  Talbot  ordered 
them  to  pay  the  costs  out  of  their  own  pockets,  and  not  out  of  the 
trust  estate.^  And  so,  if  a  trustee  states  a  trust  to  be  different  to  what 
it  actually  is,  the  Court  will  deprive  him  of  his  costs,  although  he  does 
it  not  to  benefit  himself,  but  another.  Thus,  where  the  defendant,  who 
was  the  trustee  of  a  mamage  settlement,  upon  a  question  between  the 
husband  and  wife  whether  the  wife,  who  was  separated  from  her  hus- 
band and  lived  in  a  state  of  adultery,  was  entitled,  under  the  settlement, 
to  the  dividends  of  a  sum  of  stock  to  her  separate  use,  insisted,  con- 
trary to  the  fact,  that  it  was  the  intention  of  the  parties  that  a  provision 

T  .Bainbrigge  v.  Blair,  8  Beav.  588,  507 ;  to  come  into  Chancery,  to  obtain  such  pref- 

9  Jur.  705;  and  see  Marshall  v.  Holloway,  2  erence,  his  costs  Will  be  paid  out  of  the  fund. 

Swanst.    432,   453;    Seton,    770;    Lewin"  on  Jbid. 
Trusts,  216.  1  Henley  v.  Phillips,  2  Atk.  48;  Dupont 

8  Ra.shley   v.   Masters,    1    Ves.   J.    205.  v.  Johnson,  1  Bailey  Eq.   279;   Gardner  v. 

Thus,  wiiere  an  executor,  who  is  indebted  to  Gardner,  6  Paige,  455 ;  Huun  v.  Norton,  1 

the  estate,  has  the  right  to  ask  the  aid  and  Hopk.  344. 

protection  of  the  Court  in  jiaving  over  the  ^  Bayly  v.  Powell,  Prec.  in  Ch.  92;  S.  C. 

money  due  by  him,  lie  will  be  entillcd  to  his  nom.  Bayley  v.  Powell,  2  Vera.  361;  Bruin 

costs  "out  of  the  fund.     Decker  v.   Miller,  2  v.  Knott,  12'.Iur.  fJlO,  V.  C.  E. 
Paige,  149.     So,  if  the  executor,  who  was  a  ^  Loyd  v.  Spillet,   3  P.  Wms.  344,   346; 

creditor  of  the  estate,  had  a  right  of  prefer-  and  see  S.  C.  no7n.  Lloyd  v.  Spillet,  2  Atk. 

ence  over  other  creditors,  and  was  compelled  148. 
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for  the  separate  use  of  the  wife  should  be  introduced  iuto  the  settle- 
ment, Lord  Rosslyn  thought  there  was  ground  to  deprive  the  trustee  of 
her  costs. ^ 

Trustees  will,  also,  be  deprived  of  their  costs  if  they  claim  more  than 
they  are  entitled  to  :  therefore,  where  the  trustees  of  a  charity  insisted, 
b}'  theii*  answer,  that  there  was  800^.  due  to  them  from  the  charity,  but 
it  was  found  that  180/.  only  was  due  to  them,  Lord  Cowper  refused 
them  their  costs,  though  the  balance  was  in  their  favor.® 

It  may  be  noticed,  however,  that  a  disallowance  of  credit,  honestl}' 
claimed  by  an  executor,  though  he  is  mistaken,  is  not  enough  to 
disentitle  him  to  costs :  therefore,  where  an  executor's  account 
*1416  was  *  surcharged  by  the  amount  of  a  credit  taken  for  the  propor- 
tion of  an  annuity,  payable  by  the  testator,  during  his  life,  to 
the  executor,  but  which  was  not  apportionable,  the  mistake  was  not 
considered  by  Sir  Anthony  Hart  L.  C.  as  a  ground  to  deprive  the  exec- 
utor of  his  costs. ^ 

If  persons,  standing  in  the  situation  of  trustees,  by  their  neglect  and 
misconduct  occasion  the  suit,  they  will  be  deprived  of  their  costs  out  of 
the  estate :  ^  although  the  trust  instrument  contain  the  usual  clause 
authorizing  the  trustees  to  reimburse  themselves  any  expenses  they  may 
incur  ;^  but  mere  neglect  of  duty,  as,  Ibr  instance,  the  omission  to  in- 
vest balances,  if  unaccompanied  by  fraud,  is  not  such  misconduct  as  to 
disentitle  them  to  their  general  costs  of  the  suit :  although  it  maj'  sub- 
ject them  to  the  costs  'of  so  much  of  the  suit  as  was  occasioned  by 
neglect.'*  Although,  in  general,  a  trustee  committing  a  breach  of  trust, 
which  may  render  an  application  to  the  Court  necessary,  will  be  de- 
prived of  his  costs,  yet  where  the  breach  of  trust  consisted  of  the 
improper  application  of  a  small  part  of  the  trust  fund,  which  was 
promptly  offered  to  be  restored,  and  the  suit  was  for  other  purposes  of 
the  trust,  there  being  no  imputation  against  the  trustee,  he  was  held  not 
to  be  disentitled  to  his  costs.® 

In  the  cases  above  referred  to,  the  Court  has  contented  itself  with 

•*  Ball  V.  Montgomery,  2  Ves.  J.  191,  199.      the  estate,  no  costs  will  be  allowed  them  out 
5  Attornev-General  v.  Brewers'  Compauv,      of  the  estate.      Post  v.  Stevens,  2  Beaslev 

1  P.  Wms.  376;  Dawson  v.  Parrot,  3  Bro.  'C.      (N.  J.),  293. 

C.  236.  3  Hide  v.  Havwood,  2  Atk.  126 ;  Hill  r.n 

1  Bennett  v.  Going,  1  Moll.  529.  Trustees,  593. 

2  O'Callaghanr;.  Cooper,  5  Ves.  117,  128;  *  Heighiiigton  v.  Grant,  1  Phil.  600,  604; 
England*;.  Downes,  6Beav.  279;  Howard  i;.  Tebbs  v.  Carpenter.  1  Mad.  290,  307;  Ben- 
Rhodes,  1  Keen,  581;  Fyfe  v.  Arbuthnot,  3  nett  v.  Atkins,  1  Y.  &  C.  Ex.  247,  249; 
Jiir.  N.  S.  651,  L.  C;  Avlmer  v.  Winterbot-  Fozier  v.  Andrews,  2  .Jo.  &  Lat.  199;  Cotton 
torn,  4  Jur.  N.  S.  19,  V.  C.  W.;  and  see  v.  Clark,  16  Beav.  1.34;  16  Jur.  879;  Holgate 
Legg  V.  Mackrell,  2  De  G.,  F.  &  .J.  551;  1  v.  Haworth,  17  Beav.  259;  Knott  v.  Cottee, 
Giff.  165;  5  Jur.  N.  S.  1154;  see  also  Lewiu  16  Beav.  77;  16  .Jur.  752;  Bate  v.  Hooper,  5 
on  Trusts,  666;  Hill  on  Trustees,  575  et  seq.  De  G.,  M.  ScG.  338;  and  see  contra^  Par.ot 
Where  the  necessity  for  a  sale  arose  from  an  v.  Treby,  Free,  in  Ch.  254;  Seers  v.  Hind,  1 
administrator's  ill  conduct,  he  was  held  re-  Ves.  J.  294;  Rocke  v.  Hart,  11  Ves.  58,  61; 
sponsible  for  the  costs.     Blevins  v.  Svmpson,  Moseley  «. 'Ward,  ib.  581;   Ashburnham  u. 

2  B.    Mon.    463,    464.      And   so   where   the  Thompson,   13  Ves.  402,  404. 

necessity  for  tiling  the  bill  was  occasioned  by  5  Fitzgerald  v.  Pringle,  2  Moll.  534;  see 

the  misconduct  of  the  defendants  as  execu-  also  Hewett  v.  Foster,  7  Beav.  348 ;  Royds  v. 

tors,  in  omitting  to  inventory,  and  in  refus-  Royds,  14  Beav.  54. 
ing  to  account  for  moneys  which  were  due 
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marking  its  disapprobation  of  the  conduct  of  the  tnistee  or  personal 
representative,  b}-  withholding  from  him  his  costs,  to  which  he  would 
othei-wise  have  been  entitled  out  of  the  fund.  It  frequentl}'  happens, 
however,  that  the  Court  will  go  further,  and  will  not  only  deprive  the 
trustee  or  representative  of  his  costs,  but  will  compel  him  to  pay  the 
costs  of  the  suit  out  of  his  own  pocket ;  and  it  may  be  stated,  as  a 
general  mle,  that,  if  any  particular  instance  of  misconduct  or  a  general 
dereliction  of  duty  in  a  ti'ustee,  or  even  his  mere  caprice  and 
obstinacy,  is  the  immediate  cause  of  *a  suit  being  instituted,  *1417 
the  trustee,  on  the  charge  being  substantiated  against  him,  must 
pay  the  costs  of  the  proceedings  his  own  improper  behavior  has  occa- 
sioned.^ Upon  this  principle,  where  an  executor,  directed  to  lay  out 
the  testator's  personalty  in  the  funds,  unnecessarily  kept  large  balances 
in  his  hands,  and  resisted  the  payment  of  debts  by  false  pretences  of 
outstanding  demands,  he  was  charged  with  the  costs. ^  And  where  an 
executor  retained  a  balance  in  his  hands  longer  than  it  was  necessary  to 
answer  contingencies,  he  was  ordered  to  pay  interest  and  costs  :  although 
it  appeared  that  he  always  kept  a  sum  ready  at  his  bankers  to  defray 
the  amount.^  A  trustee  who  has  occasioned  the  suit  b}'  refusing  or 
neglecting  to  furnish  proper  accounts  when  requested,  will  be  ordered  to 
pay  the  costs  of  the  suit ;  ^  and  where  an  executor  obtained  from  a 
legatee  a  release  from  a  legacy,  for  which  no  consideration  was  given, 
he  was  ordered  to  pay  the  costs  of  the  suit  instituted  to  set  aside  such 
release.^ 

It  has  also  been  held  that  if  executors  make  an  unfair  appraisement, 
and  othei'wise  misbehave  themselves  in  their  trust,  they  will  be  liable  to 
costs.®  And  where  trustees  kept  possession  of  an  estate  from  their 
cestui  que  trusty  whom  tlifsy  considered  a  lunatic  (but  who,  although  ec- 
centric when  he  was  drunk,  was  not  insane) ,  upon  a  bill  filed  by  the 

1  Attornev-General    v.   Hobcrt,    Rep.    t.  keeping  the  funds  in  his  own  hands  witliout 

Finch.  259;  Haberdashers'  Company  v.  At-  investing  them,  he  was  charged  with  interest 

tornev-General,  2  Bro.  P.  C.  ed.  Torn).  370;  and  ail  costs.     Latlirop  v.  Smalley,  8  C.  E. 

Pinfo'ld  V.  Bouch.   4  Hare,  271 ;  Thorbv  v.  Green,  192.     So,  executors  who  have  caused 

Yeats,  1  Y.  &  C.  0.  C.  4-38;  Lvse  v.  King-  great  and  unwarrantable  delay  in  the  final 

don,  1  Coll.  184,  189;  Hampshire  ??.  Bradlev,  settlement   of  accounts   must  pay  all  costs. 

2  Coll.  34,  41;  Attornev-General  v.  Gibbs.' 1  Egerton  v.  Egerton,  2  C.  E.  Green,  419.     Fo 

De  G.  &  S.   156,  161;'Finnin  v.  Pulham,  2  must  trustees  who  have  been  guilty  of  vexa- 

De  G.  &  S.  99,   101 :  Marshall  v.  Sladden,  4  tious  conduct.     Talbot  v.  Marshfield,   L.  K. 

De  G.  &   S.   4G8;  Warter  v.  Anderson,   11  4Eq.  661;  3  Ch.  App.  622.     And,  generally, 

Hare,  301;  Attornev-General  v.  Murdoch,  2  where  interest  is  given  against  a  trustee  as  a 

K.  &  .J.  571;  Price'i'.  Louden,  21  Beav.  508;  remedy  for  a  breach  of  trust,  costs  follow  as 

Springett  v.  Dashwood,  2  Giff.  521 ;  Dobson  of  course.    Warbass  v.  Armstrong,  2  Stockt. 

V.  Patlinson,  3  Jur.  N.  S.   1202,  V.  C.  S. ;  266.] 

Wroe  V.  Seed,  4  Giff.  425:  Smith  v.  Bolden,  2  Crackelt  v.  Bethune,   1  J.  &  W.    586; 

33  Beav.  262:  Getman  r.  Beardslev,  2  .John.  see  also   Moseley  v.  Ward,    11    Vcs.   581  ; 

Ch.  274;  Blevins  v.  Svmpson,  2  B.'Mon.  463,  Piety  v.  Stace,  4  Ves.  620,  623. 
464;  cited  «n<e,  1416,'note  (2).     Where  exec-  3  Franklin   v.    Frith,   3    Bro.  C.  C.  433; 

utors  litigate  their  own  private  interests,  they  Tickner  v.  Smith,  3  Sm.  &  G.  42. 
will  be  ordered  to  pav  costs.  Dupont  v.  Johii-  *  Boynton  v.  Richardson,  31  Beav.  340; 

son,  1  Bailev  Vj\.  269";  see  Gardner  v.  Gardner,  Kemp  v.  Burn,  4  Giff.  348  ;  Re  King,  Gilbert 

6  Paige.  44b;  Hunn  v.  Norton,  1  Hopk.  344.  v.  Lee,  13  W.  R.  1012,  M.  R.  ;  34  Beav.  574. 

[Where  an  executor  had  been  guilty  of  a  ^  Horsley  v.  Chaloiu>r,  2  Ves.  S.  83,  85. 

technical  breach  of  trust,  without  any  wrong  6  Sheppard    v.    Smith,   2   Bro.  P.  C  ed. 

intent  and  with  no  danger  to  the  fund,  as  by  Toml.  372. 
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supposed  lunatic  they  were  ordered  to  pa}^  the  costs  of  the  suit :  although 
it  did  not  appear  that  thej^  had  acted  from  anj-  corrupt  motive,  but  were 
mereh',  as  they  considered,  protecting  the  property  for  the  benefit  of 
those  in  remainder.' 

So  also,  where  the  suit  has  been  occasioned  by  a  breach  of  trust,  the 
trustees  will  be  compelled  to  pay  the  costs :  thus,  where  trustees,  with 
the  privity  of  the  wife,  sold  out  stock  which  had  been  settled  to  her 
separate  use,  and  paid  the  proceeds  to  the  husband,  taking  his 
*l4l8  bond  of  indemnity,  and  the  husband  afterwards  died  *  insolvent, 
whereupon  the  trustees  replaced  the  stock :  upon  a  bill  filed  by 
the  widow  and  children  to  have  the  fund  secured,  the  trustees  were  con- 
sidered as  ha\'ing  caused  the  suit  by  their  breach  of  trust,  and  were 
ordered  to  pay  the  widow  the  amount  of  the  dividends  from  the  hus- 
band's death,  with  the  costs  of  the  suit.^ 

In  like  manner,  where  a  trustee,  mistaking  his  power,  sold  stock 
without  authority,  and,  with  the  produce,  purchased  land,  without  having 
the  power  to  do  so,  he  was  ordered  to  replace  the  stock  and  to  pay  the 
costs.*^  And  where,  by  mistake,  the  fund  had  been  distributed  among 
the  wrong  persons,  the  trustee  was  ordered  to  pay  the  costs  of  a  suit  to 
compel  him  to  replace  it :  ^  although  the  distribution  had  been  made 
under  the  advice  of  counsel ;  *  and  where  the  trustee  of  a  legacy,  which 
had  been  invested  in  stock,  authorized  another  person,  who  was  sup- 
posed to  be  entitled  to  the  management  of  it,  to  sell  it  out  and  receive 
the  proceeds,  it  was  held  that  the  trustee  was  answerable  for  the  stock, 
and  he  was  ordered  to  pay  the  costs  :  although  the  legatee,  not  knowing 
that  the  legacy  had  ever  been  invested  or  sold  out,  had  dealt  with  such 
other  person  as  the  person  accountable  for  the  money. ^ 

It  seems  that,  in  order  to  constitute  such  misconduct  as  will  induce 
the  Court  to  visit  trustees  with  costs,  it  is  not  necessary  that  there  should 
have  been  misfeasance  on  the  part  of  the  trustee  :  simple  nonfeasance, 
where  it  has  been  productive  of  mischief  to  the  trust  estate,  will  be  suf- 
ficient. Thus,  where  the  trustees  of  a  charity,  although  they  were  not 
guilty  of  any  corruption,  had  been  extremely  negligent  in  their  ti-ust, 
Lord  King  held,  that  they  ought  to  be  punished  with  some  of  the  costs.® 
So,  also,  where  an  executor  omitted  to  bring  an  action  to  recover  a  bond 
debt,  he  was  ordered  to  pay  the  costs  of  taking  the  accounts.''  And 
where  two  executors  had  kept  money  of  their  testator  in  their  hands 

T  Brown  v.  How,  Barnard.  354 ;  and  see  Bullock  v.  Wheatley,  1  Coll.  130,  135 ;  and 

Caffrey  v.  Darby,  6  Ves.  488,  497;  Curtis  v.  ante,  p.  1411,  note  (9). 

Robinson,  8  Beav.  242;  see  Warbass  v.  Ann-  &  Adams  v.  Clifton,  IRuss.  297,  300. 

strong,  2  Stockt.  (N.  J.)  263.  6  East  v.  Ryal,  2  P.  Wms.  284;  see  also 

i  Whistler  v.  Newman,  4  Ves.  129,  145.  Haberdashers'     Company  v.   Attorney-Gen- 

2  Earl  Powlet  v.  Herbert.  1  Ves.  J.  297.  eral,  2  Bro.  P.  C.  ed.  Toml.   370;  Attorney- 

3  Eaves  v.  Hickson,  30  Beav.  136;  7  Jur.  General  v.  Hobert,  Rep.  t.  Finch,  259;  Gray 
jj    S   1297.  V-  Thompson,   1  John.  Ch.  82  ;    Tiernan  v. 

4  Boulton  V.  Beard,  3  De  G.,  M.  &  G.  608,  Wilson,  6  John.  Ch.  411;  Knox  v.  Picket,  4 
611-  and  see  Devey  v.  Thornton,  9  Hare,  Desaus.  199;  see  Black  r.Blakeley,  2  M' Cord 
232;  Foster  V.  Dawber,  6  W.  R.  47,  V.  C.  K.;  Ch.  9;  Sorrel  v.  Proctor,  4  Hen.  &  M.  431. 

7  Lowson  V.  Copeland,  2  Bro.  C.  C.  156. 
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longer  than  the  exigencies  of  the  affairs  required,  and  were  consequently 
ordered  to  pay  the  amount  with  interest,  and  one  became  insolvent,  the 
Court  held  each  of  them  to  be  liable  for  the  whole  costs.* 

In  man}'^  cases,  also,  if  there  is  misconduct  on  the  part  of  a  trustee 
or  personal  representative  in  the  course  of  the  cause,  the  Court  wiU 
compel  him  to  pay  the  costs  of  the  suit  out  of  his  own  pocket.  Thus, 
a  trustee  will  be  fixed  with  costs  if  he  persists  in  proceeding 
*  with  the  suit  after  it  has  become  unnecessary  ;  ^  or  if  he  wilfully  *1419 
mistakes  the  accounts  ;  ^  or  if,  being  indebted  to  the  trust  estate, 
he  resists  the  account,  and  claims  a  balance ;  ^  or  if,  bj'  chicanery,  he 
keeps  the  cestui  que  trust  from  a  true  knowledge  of  the  accounts,  or  even 
if  he  has  kept  the  accounts  in  a  very  confused  manner.^  An  executor, 
also,  will  be  liable  to  costs,  if  he  denies  assets  and  the  contrary  is 
proved  against  him.^  TMiere,  however,  he  was  the  executor  of  an  execu- 
tor, and  the  estates  of  the  two  testators  had  been  so  blended  as  to  create 
confusion,  he  was  not  ordered  to  pay  costs  :  though  it  appeared  he  had  as- 
sets sufficient  to  pa}'  the  plaintiff's  debt.®  And  wherever  the  answer  of 
an  executor  or  other  trustee  is  falsified  by  proof,  and  he  appears  to  have 
acted  from  fraudulent  motives,  he  will  be  made  to  pay  the  costs.''  So, 
'  if  a  corporation,  being  trustees  for  a  charity,  suppress  or  conceal  evi- 
dence relating  to  the  charity,  they  will  be  held  liable  to  the  costs  of  the 
suit.®  And  if  a  trustee,  by  his  answer,  sets  up  objections  to  his  per- 
formance of  his  trust,  which  he  does  not  substantiate,  he  wiU  be  made 
to  pa}'  the  costs. ^ 

Although  a  personal  representative,  or  other  trustee,  who  miscon- 
ducts himself  in  his  trust,  will  be  liable  to  pay  the  costs  of  the  suit,  the 
rule  will  be  qualified  where,  though  his  conduct  has  been  irregular,  no 
loss  has  been  incurred  to  the  estate,  and  his  motive  has  not  been 
corrupt.^" 

It  has  also  been  held,  that  a  slight  instance  of  misconduct,  in  one 
particular  point,  will  not  fix  a  trustee  with  the  costs :  thus,  where,  by 
an  order,  made  b}'  consent  several  years  before,  a  trustee  had  been 
ordered  to  pay  200/.  into  Court,  but  had  not  done  it,  and,  as  an  excuse 
for  his  disobedience,  alleged  that  the  plaintiffs  did  not  serve  him  with 
the  order,  or  take  any  step  to  have  it  executed,  and  that  he  understood 
the}'  were  dissatisfied  with  it,  and  intended  to  try  to  have  it  varied,  the 

8  Littlehales  v.  Gascoyne,  3  Bro.  C.  C.  73;  T  Vauc^han  v.  Thurston,  Colles  P.  C.  175; 

Wroe  V.  Seed,  4  Giff.  425.  see  also  Mallabar  v.  Mallabar,  Ca.  t.  Talb. 

1  Campbell  v.  Campbell,  2  M.  &  C.  25,      78. 

30.  **  Borough  of  Hertford  v.  Poor  of  Hert- 

2  Sheppard  v.   Smith,   2  Bro.  P.  C.  ed.  ford,  2  Bro.  P.  C.  ed.  Toml.  377 ;  Attorney- 
Toml.  372;  and  see  Flanagan  v.  Nolan,  1  General  i'.  East  Retford,  2  M.  &  K.  35,  40." 
Moll.  84.  9  Willis  V.  Hiscox,  4  M.  &  C.  197,  202; 

8  Eglin  V.  Sanderson.  3  Giff.  434;  8  Jur.  but  see  Low  v.  Carter,  1  Bcav.  426,  430. 

N.  S.  329.                        '  10  Baker  v.  Carter,  1  Y.  &  C.  Ex.  250; 

*  Avery  v.  Osborne,  Barnard.  349;  Nor-  Rovds  i;.  Koyds,  14  Beav.  54;  see  also  White 

bury  v.  Calbeck,  2  Moll.  4fil.  v.  Jackson,  15  Beav.  191;  but  see  Springctt 

6  Sandvs  v.  Watson,  2  Atk.  80;  Lodge  v.  v.   Dashwood,  2  (Jiff.  521;  7  Jur.  N.  S.  93; 

Pritcbard,"  4  Giff.  294 ;  9  Jur.  N.  S.  982.  Kemp  v.  Burn,  4  Giff.  348 ;  9  Jur.  N.  S.  375 ; 

8  Sandys  v.  Watson,  ubi  sup.  ante,  pp.  1416,  1417- 
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Court  charged  him  with  interest  on  the  200/. ,  but  was  of  opinion  that  it 
was  not  a  case  to  deprive  the  defendant  of  his  costs." 

In  Hallv.  Hallet^-  Lord  Thurlow  said,  that  the  rule,  that  exec- 
*  1-120  utors  *  are  to  be  exempt  from  paying  costs,  holds  even  in  cases 
where  great  delays  and  difficulties  have  been  occasioned  b}'  the 
executor :  for  the  Court  will  overlook  these  circumstances  if  it  can. 
And  although  an  executor  or  other  trustee,  who  grossly  misconducts 
himself  in  the  execution  of  his  trust,  will  be  made  to  pay  the  costs 
occasioned  by  his  misconduct,  it  does  not,  therefore,  follow  that  he 
must,  in  all  cases,  pay  the  costs  of  the  whole  suit.  If  the  suit  is  proper 
for  other  purposes,  and  the  executor  or  trustee  is  a  necessary  party,  he 
will  not  be  compelled  to  pay  all  the  costs  :  though,  in  the  course  of  the 
suit,  it  should  appear  that  he  has  misconducted  himself.  Thus,  where 
a  suit  was  necessary  to  determine  what  construction  was  to  be  given  to 
a  will,  whether  the  residue  was  to  be  divided  between  nine  or  between 
six  claimants,  and,  in  the  course  of  the  suit,  it  appeared  that  the  execu- 
tors had  improperly  permitted  rents  to  be  in  arrear,  and  retained  bal- 
ances in  their  hands,  as  to  which  inquiries  were  directed,  and  they  were 
charged  with  interest.  Sir  Thomas  Plumer  V.  C.  gave  the  executors  the 
costs  of  the  suit  out  of  the  fund,  except  onh'  the  costs  of  the  inquiries' 
as  to  the  arrears  of  rent  and  balances  :  which,  being  solely  occasioned 
by  their  breach  of  trust,  he  directed  to  fall  upon  them.^  So,  where 
trustees  for  sale  purchased  the  trust  estate  at  an  undervalue,  though 
without  fraud  and  by  auction,  relief  as  to  a  resale  was  given  against 
them  with  costs,  but  as  to  other  parts  of  the  case,  namely,  as  to  ac- 
counts which  must  have  been  taken,  they  were  allowed  their  costs  :  as 
they  would  have  been  entitled  to  them  in  the  ordinary  way.^ 

In  such  cases,  the  Court  frequently,  instead  of  giving  any  direction 
with  regard  to  costs,  will  content  itself  with  making  no  order  upon  the 
subject :  thereby  leaving  it  to  each  party  to  pay  his  own  costs. ^  Thus, 
where  a  trustee,  instead  of  accumulating  a  fund,  as  directed  b}'  the  will, 
had  improperly  kept  the  balance  in  his  hands,  yet,  as  the  costs  of  the 
suit  had  in  a  great  measure  been  occasioned  by  inquiring  what  rule  the 
Court  ought  to  adopt  with  respect  to  the  computation  of  interest,  it 
was  thought  hard,  under  the  circumstances,  to  fix  the  executor  with 
costs,  even  relatively  to  the  breach  of  trust,  and,  therefore,  the  Court 
gave  no  costs.* 

If  a  suit  has  been  occasioned  by  the  mistake  or  some  slight  neglect 

11  Sammes  v.  Rickman,  2  Ves.  J.  36 ;  see  2  Sanderson  v.  Walker,  13  Ves.  601,  604, 
also  Fitzgerald  v.  Pringle.  2  Moll.  534.                  see  also  Pocock  v.  Reddington,   5  Ves.  794, 

12  1  Cox,  1.34,  141;  see  also  Bennett  v.  At-      800. 

kins,  1  Y.  &  C.  Ex.  247.  8  Newton  v.  Bennett,   1  Bro.  C.  C.  359, 

1  Tebbs  «.  Carpenter,   1   Mad.  290,  308;  362;    Norton*.   Steinkopf,   18  Jur.   720,   V. 

and  see  Heigliington  v.  Grant,  1  Phil.  600,  C.    W.;    Harper  v.   Munday,    7    De  G.,  M. 

604;  Attorney-General  v.  Gibbs,  1  De  G.  &  &  G.  369,  375;  2  Jur.  N.  S.  1197;  Aylmer 

S.  156,   161;*  Pride  v.  Fooks,   2  Beav.   430,  v.    Winterbottom,    4  Jur.   N.    S.   19,  V.  C. 

437;    Hewett  v.   Foster,    7   Beav.   348;  see,  W. 

however,  Knott  v.  Cottee,   16  Beav.  77;  16  *  Raphaels.  Boehin,  13  Ves.  590,  592. 

Jur.  752. 
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of  the  trustee,  the-  Court  will  sometimes  content  itself  with  not 
giving  *  him  costs ;  ^  and  in  some  cases,  where  the  conduct  of  *1421 
trustees  has  not  been  wilful  or  perverse,  the  Court  has  permitted 
them  to  have  them,  although  there  has  been  loss  to  the  estate.  Thus, 
where  trustees,  who  were  du-ected  to  sell  an  estate  as  soon  as  conven- 
ienth-  might  be  after  their  testator's  death,  refused,  by  the  desire  of 
one  of  the  parties  interested,  6600^.  for  the  estate  and  afterwards  sold 
it  for  3600/.,  the  Court,  although  it  charged  them  with  the  loss,  gave 
them  their  costs,  as  their  conduct  had  not  been  wilful  nor  perverse.^ 

In  general,  where  several  defendants  are  involved  in  a  breach  of  trust, 
the  Court,  in  decreeing  relief  in  respect  of  it,  orders  them  to  pay  the 
costs  of  the  suit  jointly,  without  regard  to  their  relative  degrees  of  culpa- 
bihty :  in  order  to  give  the  plaintiff  security  for  the  pajnnent ;  ^  but 
where  trustees  had  made  payments  to  the  wrong  persons,  in  consequence 
of  forged  certificates,  the  costs  were  primarily  thrown  upon  the  persons 
who  had  profited  by  the  forgery,  and  ultimately  upon  the  trustees.* 

When  it  is  said  that  personal  representatives,  and  others  bearing  the 
character  of  trustees,  are  entitled  to  their  costs  out  of  the  fund  or  estate 
which  is  the  subject  of  the  suit,  the  rule  must  be  understood  as  apply- 
ing strictly  between  themselves  and  their  cestui  que  trusts.  In  suits 
between  them  and  those  who  are  strangers  to  the  trust,  the  ordinary 
rules  as  to  costs  prevail :  ^  though,  if  a  trustee  or  personal  representa- 
tive institutes  or  defends  a  suit  in  respect  of  his  trust  estate,  he  ma}^ 
reimburse  himself,  out  of  that  estate,  any  sums  he  may  have  expended 
properly  in  such  suit.  Thus,  where  a  trustee  for  sale  filed  a  bill  for 
a  specific  performance,  which  was  dismissed,  it  was  dismissed  with 
costs  :  the  defendant  being  considered  as  ha^'ing  nothing  to  do  with  the 
character  in  which  the  plaintiff  sued.® 

Costs  also  are  given  against  assignees  personally,  and  not  qua  as- 
signees :  they  are  to  pay  them,  and  then  may  be  allowed  to  draw  them 
out  of  the  estate :  but  the  opposite  party  is  not  to  be  exposed  to  the 
hazard,  whether  the  estate  is  capable  of  bearing  the  costs  or  not :  if  it 
is  not,  it  is  the  misfortune  of  the  assignees.''  So  also,  an  executor 
plaintiff  cannot  be  distinguished,  with  respect  to  costs,  from  the  party 
whom  he  represents  ;  ^  and  if  he  revives  a  suit  in  which  his  testa- 
tor was  a  part3',  he  will  incur  his  testator's  liability  *  to  costs.  *1422 
Thus,  where  an  executor,  after  a  bill  by  his  testator  had  been 
dismissed  with  costs,  revived  the  suit,  alleging  that  he  intended  to 
appeal,  he  was  ordered  to  pay  the  costs  of  the  whole  suit.^ 

1  O'Callaghan  r.  Cooper,  5  Ves.  117, 128;  N.  S.  1297;  and  for  the  order,  see  Seton,  634, 
Heighitif^ton  v.  Grant,  ami   Harper  v.  Mun-      No.  2. 

dav,    ubi  sup. ;  Beer  v.  Tujip,   10  W.  K.  277,  6  Avte.  p.  1382.     And  see  Jones  v.  Jones, 

L."JJ.;  but  see  nnte,  pp.  1410,  1417.  2  De  G.,  J.  &  S.  294. 

2  Taylor  r.  Tabrum,  G  Sim.  281;  and  see  6  Edwards  v.  Harvey,  G.  Coop.  40. 
Flanafja'n  v.  Nolan,  1  Moll.  84;  Traverse  v.  ''  I'oole  v.  Franks,  1  Moll.  78. 
Townsend.  ib.  4!J(i.  *  Westlev  v.  Williamson.  2  Moll.  4.58. 

8  Lawrence  v.  Bowie,  2  Phil.  140;  Byrne  i  Horlocfe  v.  Priestley.  8  Sim.  621;  F^yon 

e.  Norcott,  13  Beav.  336.  346.  '  v.  McKcnna,  2  Moll.  460";  [Boynton  v.  Boyn- 

*  Eaves  v.  Ilickson,  30  Beav.  130;  7  Jur.       ton,  9  Ch.  Div.  250j.     So  where  a  plaintiff, 
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Where  a  bill  was  filed  for  the  purpose  of  raising  legacies  charged  on 
real  estate,  there  being  no  personal  estate,  it  was  held,  that  the  execu- 
tor, taking  out  probate  in  such  a  case,  could  get  no  costs  ;  ^  and  the 
rule  is  the  same  in  the  case  of  the  executor  of  an  insolvent  mortgagor.^ 
The  case  is,  however,  said  to  be  different  mth  respect  to  an  adminis- 
trator ad  litem :  who  will  be  entitled  to  his  costs  out  of  the  fund ;  *  or, 
if  that  is  deficient,  from  the  plaintiff". 

If  an  executor  who  has  neither  proved  nor  acted,  although  he  has  not 
renounced,  is  made  a  party  to  a  suit,  for  the  purpose  of  raising  charges 
by  the  sale  of  real  estate,  the  personal  estate  being  insufficient,  the  costs 
of  such  executor  cannot  be  paid  out  of  the  fund,  but  must  be  borne  by 
the  plaintiff":  as  he  was  not  a  necessary  party. ^ 

In  suits  by  a  creditor  against  a  personal  representative  for  payment 
of  his  own  debt  only,  and  not  for  general  administration,  if  the  creditor 
succeeds  in  establishing  his  demand,  the  Court  directs  his  costs,  as  weU 
as  the  amount  of  his  debt,  to  be  paid  to  him  out  of  the  estate ;  ®  but 
the  Court  makes  no  order  with  regard  to  the  payment  of  the  costs  of 
the  personal  representative  :  upon  the  principle  that  he  may  reimburse 
himself  those  costs  out  of  the  personal  estate.''  Where,  however,  the 
suit  is  instituted,  either  by  creditors  or  b}'  legatees,  for  a  general  admin- 
istration of  assets,  so  that  the  whole  estate  of  the  deceased  must  neces- 
sarily come  under  the  direction  of  the  Court,  the  practice  is  diff'erent, 
and  the  costs  of  the  personal  representatives  are  always  provided  for ; 
and  even  where  there  is  a  deficiency  of  assets  to  pay  the  whole  of  the 
testator's  debts,  the  costs  constitute  the  first  charge  upon  the  fund  aris- 
ing from  the  personal  estate.^  And  this  principle  will  be  acted 
*1423  *  upon,  where  the  testator  is  a  defaulting  trustee,  and  his  estate 
is  not  sufficient  to  satisfy  the  breach  of  trust ;  ^  but  the  assignees 
in  bankruptcy,  pendente  lite,  of  a  defaulting  administrator,  will  not  be 
allowed  their  costs. ^ 

who  has  been  ordered  to  pay  the  costs  of  a  wel,   Hardres,  165 ;  unless  he  has  miscon- 
proceeding  in  the  suit,   becomes   bankrupt,  ducted  himself,   by  having  satisfied  simple 
and  the  suit  is  revived  by  his  assignee,  the  contracts,  in  preference  to   debts  upon  spe- 
Court  will  stay  proceedings  until  the  pay-  cialty ;    JefEeries  v.    Harrison,    ubi  sup.      It 
ment  of  the  costs  which  the  plaintiif  has  been  may  be  suggested  here,  that,  as  an  admission 
ordered  to  pay.     Cook  v.  Hathaway,  L.  R.  8  of  assets  by  a  representative  is  considered  to 
Eq.  612.  be  an  admission  of  assets  sufficient  to  pay 
2  Nash  V.  Dillon,  1  Moll.  236;    but  see  costs  as  well  as  the  principal  demand:  Phil- 
Makings  V.  Makings,  1  De  G.,  F.  &  J.  355,  anthropic  Society  v.  Hobson,  2  M.  &  K.  357; 
359,  L.  C.  such  admission  should  not  be  made,  unless 
8  Nicholson  V.  Falkiner,  1  Moll.  555.  the   party   is   satisfied   that   the  assets   will 
*  Ihid.  cover  debt  and  costs  ;  and  see  Roch  v.  Callen, 

5  Ibid.  6  Hare,  531,  534. 

6  Daw  V.  Sevs,  Mos.  204.  ^  Bennett  v.  Going,  1  Moll.  529 ;  Young 

7  Humplirys'  v.  Moore,  2  Atk.  108.  V.Everest,  1  R.  &  M.  426;  Gaunt  v.  Tay- 
Courts  of  Law,  in  giving  judgment  in  favor  lor,  2  Hare.  413,  420 ;  Ottley  v.  Gilby,  8 
of  a  creditor,  direct  the  costs  to  be  paid  by  Beav.  602,  605;  Tanner  v.  Dancey,  9  Beav. 
the  executor,  de  bonis  testatoris ;  and  if  there  3-39,  342  ;  see,  however,  Davy  v.  Seys,  Mos. 
be  none,  de  bonis  propriis ;  JefEeries  v.  Har-  204;  Adair  v.  Shaw,  1  Sch.  &  Lef.  280. 
rison,  1  Atk.  468.  In  Equity,  however,  the  i  Haldenby  v.  Spofforth,  9  Beav.  195. 
rule  is  different;  for  if  the  ass'ets  are  not  suf-  2  Carr  v.  Henderson,  11  Beav.  415;  Mor- 
ficient  to  pay  both  debt  and  costs,  the  execu-  rison  v.  Morrison,  7  De  G.,  M.  &  G.  214, 
tor  will  not  "be  decreed  to  pay  costs :  Uvedale  224,226. 

r.  Uvedale,  3  Atk.  119;  Twistleton  v.  Thel- 

1354 


COSTS  OUT  OF  THE  FUND.  *1424 

The  right  of  the  personal  representative  to  his  costs,  in  such  cases, 
may  be  defeated  b}-  his  collusion,  or  by  some  of  those  circumstances 
which  have  been  already  pointed  out  as  disentitling  a  trustee  from  his 
right  to  the  costs,  out  of  the  fund  ;  but  where  there  are  no  circumstan- 
ces of  that  nature,  the  costs  of  the  personal  representative  constitute 
the  primary  charge  :  ^  and  he  is  entitled  to  immediate  pajinent  of  them  : 
even  though  he  may  be  indebted  to  the  testator  in  a  sum  payable  on  a 
future  day.* 

Where  a  suit  for  the  administration  of  an  estate  has  been  properly 
instituted,  the  costs  of  the  plaintiflF  and  all  necessary  parties  are  con- 
sidered as  expenses  in  administering  the  estate  ;  and  are  the  first  charge 
upon  it ;  ^  and  if  the  estate  is  insufficient  for  the  payment  of  all  the 
costs,  the  executor's  costs  are  the  first  charge  ;  then  the  plaintiff's  ;  and 
then  those  of  the  other  parties.®  Where  the  plaintiff"s  claim  fails,  or 
the  estate  is  exhausted  by  prior  demands,  so  that  he  does  not  obtain 
payment  of  his  demand,  he  is  nevertheless  entitled  to  his  costs,  if  the 
Court  has  been  enabled  to  administer  the  estate  through  his  exer- 
tions.'' Wnere  the  costs  of  all  parties  were  ordered  to  be  taxed  and 
paid,  as  between  solicitor  and  client,  on  the  assumption  that  the  fund 
was  sufficient  to  pay  them  all,  and  it  subsequently  appeared  that 
the  fund  was  *  insufficient,  the  Court  rectified  the  order,  by  giv-  *1424 
ing  the  executors  their  costs  in  priorit3\^ 

Where  a  creditor  institutes  a  suit,  knowing  that  the  estate  has  been 
wholly  exhausted,  or  that  there  are  no  assets  available  for  the  pa,yment 
of  his  claim,2  or  is  informed  thereof,  before  or  after  the  institution  of 
the  suit,  by  the  executor,  or  by  creditors  having  prior  claims,  and  such 
information  turns  out  to  be  correct,  he  will  be  ordered  to  pay  the 
whole  of  the  costs,  or  the  costs  from  the  time  he  received  such  infor- 


8  Although  a  plaintiff  is  entitled  to  file  who  came  in  after  the  Master  had  filed  his 

his  bill  for  an  account  and  distribution,  yet  report,  and  obtained  leave  to  prove  his  debt, 

where  all  the  charges  of  fraud,  collusion,  and  without  stipulating  to  contribute  to  the  costs 

misconduct  on  the  part  of  the   defendants,  of  the  suit  brought  by  other  creditors  against 

which  formed  the  main  ground  of  the  suit,  the  executors  — the  assets   not  being    sufli- 

were  proved  to   be  false,  unjust,  and  vexa-  cient  to  pay  all  the  debts  proved  —  was  not 

tioiw,  the  bill  was  dismissed  with  costs,  as  to  allowed  his  costs  out  of  the  fund.     Mason  v. 

the  defendants  not  liable  to  account,  and  the  Codwise,  6  John.  Ch.  183. 
defendant  who  was  accountable  as  trustee,  6  Tipping  v.   Power,    1  Hare,   405,   411  ; 

was  allowed    all    his    taxable    costs,    extra  6  Jur.  134 ;  Tanner  f.  Dancey,  wfit  «m/?.  ;  San 

charges,  and  expenses,  out  of  the  fund,  be-  derson  v.  Stoddart,  fl  N.  S.  1216,  M.  R.     As 

fore  distribution.    Miause  r.  Cox,  5  John.  Ch.  to  cases  where  plaintiff  is  entitled  to  costs 

441_  as  between  solicitor  and  client,  see  post,  p. 

*  Stevens  v.  Pillen,  12  Jur.282,  V.  C.  W. ;  ]43fi;  and  as  to  costs  of  creditors  coming  in 

but  see  Leedham  ».  Chauner,  4  K.  &  J.  458;  under  a  decree,  see  ante,  p.  1212:   but  see 

where  a  trustee's  expenses,  of  an  attempted  Wetenhall   v.  Dennis,   33  Beav.  285;  S.  C. 

premature   sale,    were   held   not  a   priraarA'  nom.  Wettenhall  v.  Davis.  9  .lur.  N.  S.  1216, 

charge.  •  '  where  a  plaintiff  legatee's  priority  over  liie 

6  I^jomes  V.  Stotherd,  1  S.  &  S.  458,  461;  other  parties,   was  confined   to  his  costs  of 

Larkins  v.  Faxton,  2  .M.  &  K.  320  ;  Barker  v.  getting  in  and  realising  the  estate. 
Wardle,  i6.  818;  Bennett  r.  (ioing,   1    Moll.  '  Wedgwood  «.  Adams,  8  Beav.  103,  105; 

529;  I^chmere  1).    P.razier,    1  Kuss.   72.   80;  Seton,  145. 

Tanner  «.  Dancev,  9  Ik-av.  339,  342.    Where  ^  (Jaunt  v.  Taylor,  2  Hare,  413,  420;  see 

an  executor  is  oiily  entitled  to  prioritv  for  a  contra,  Swale  v.  Milncr.  6  Snn.  572. 
portion  of  his  costs,  see  Blenkinsop  v.  "Foster,  2  Egan  v.  Baldwin,  1  Moll.  539. 

3  Y.  &  C.  Ex.  207;  Seton,  145.     A  creditor, 
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mation  ; '  or  be  disallowed  all  his  costs,  or  his  costs  incurred  after  the 
notice.* 

Where,  however,  in  a  case  in  which  there  were  no  residuary  or  pecu- 
niary bequests,  the  next  of  kin  of  the  testator  instituted  a  suit  for  the 
administration  of  the  estate,  and  the  debts  exhausted  the  residue,  it  was 
held  that  the  plaintiff  must  bear  his  own  costs  ;  but  that  the  executor 
must  have  his  out  of  the  specific  legacies.^ 

Where,  in  a  creditors'  suit,  the  creditors,  who  had  signed  an  under- 
taking to  contribute  the'r  proportion  of  the  costs,  had  been  paid  in 
full,  they  were,  on  the  assets  subsequently  proving  deficient  to  pay  the 
costs,  ordered,  on  the  petition  of  the  plaintiff",  to  contribute  to  the  plain- 
tiff's costs  ;  and,  for  that  purpose,  to  repay  proportional  parts  of  what 
they  had  received.® 

In  suits  hy  puisne  incumbrancers  or  general  creditors,  for  the  admin- 
istration of  assets,  it  is  not  usual  to  make  persons  having  prior  specific 
charges  parties  to  the  suit,  as  they  will  be  untouched  by  a  decree  for 
sale  ; ''  and  may  therefore,  if  they  are  made  parties,  insist  upon  having 
the  bill,  as  against  them,  dismissed  with  costs.  They  may,  however, 
adopt  the  suit,  and  consent  to  a  sale,  and  to  receive  payment  of  their 
principal  and  interest  out  of  the  proceeds :  in  which  case,  although  the 
decree  is  for  the  pa3'ment  of  all  parties,  according  to  their  priorities,  as 
they  have  adopted  the  suit  the  costs  of  all  parties  must,  in  the  first  in- 
stance, come  out  of  the  fund.^ 
*1425  *  The  right  of  a  creditor,  who  files  a  bill  for  an  administration 
of  assets,  to  be  paid  his  costs  out  of  the  fund  in  Coin-t,  does  not 
affect  the  personal  representative's  right  of  retainer  for  satisfaction  of 
a  debt  due  to  himself;  and  even  where  part  of  the  personal  estate  had 
been  paid  into  Court  by  an  administrator,  and  another  part  of  it  re- 
mained in  his  hands,  but  there  was  a  debt  due  to  him  from  the  intes- 
tate, greater  than  the  amount  of  both  funds,  and  no  other  assets  to 


5  Bleuett  v.  Jessop,  Jac.  240,  242 ;  King  v.  brought  a  bill  to  foreclose,  and  subsequent 
Bryant,  4  Beav.  460,  462 ;  Fuller  v.  Green,  24  incumbrancers  answered  and  disclaimed  as 
Beav.  217.  to  him,  it  was  held  that  they  were  entitled  to 

4  Robinson  v.  Elliott,   1  Russ.  599;  Loo-  the  costs  of  their  answers,  out  of  the  fund, 

mes  w. '  Stotherd,   1   S.  &  S.  458,   461;    At-  although,  as  between  themselves,  they  con- 

torney-General  v.  Gibbs,  1  De  G.  &  S.  156,  tested  the  right  to  the  surplus.     Mackie  v. 

161;  "Sullivan  v.  Bevan,  20  Beav.  .399.  Cairues,  5  Cowen,  547;  Catlin  v.  Harned,  3 

6  Newbegin  v.  Bell,  23  Beav.  386.  John.  Ch.  61.     Where  the  widow  was  neces- 

6  Thompson  v.  Cooper,  2  Coll.  87;  ante,  sarily  made  a  party  to  a  bill  of  foreclosure, 
p.  1213.  she  was  held  entitled  to  her  costs  out  of  two- 

7  Ante,  p.  214.  thirds  of  the  surplus  in  Court,  without  preju- 

8  Brace  v.  Duchess  of  Marlborough,  Mos.  dice  to  her  claim  of  dower  out  of  the  gross 
50;  White  v.  Bishop  of  Peterborough,  Jac.  amount  of  the  surplus.  Tabele  v.  Tabele,  1 
402;  Egan  v.  Baldwin,  1  Moll.  539;  Kenebel  John.  Ch.  45.  Where  a  defendant  discIaimSj 
V.  Scrafton,  13  Ves.  370  ;  Armstrong  v.  he  is  ordinarilv  entitled  to  costs.  Usher  v. 
Storer,  14  Beav.  535,  538;  and  see  ante,  p.  Jouitt,  5  Litt."  32;  Ford  v.  Chesterfield,  16 
1390 ;  see  also  Ford  v.  Earl  of  Chesterfield,  Beav.  520 ;  Bellamy  v.  Brickenden,  4  K.  & 
21  Beav.  426;  Wright  v.  Kirby,  23  Beav.  J.  670;  Gurney  v."  Jackson,  1  S.  &  G.  97; 
463;  Dighton  v.  Withers,  31 "  Beav.  423;  Hiorns  «.  Holton,  Jur.  (52)  1077,  R. ;  S.  C. 
Ward  w.  Mackinlay,  10  Jur.  N.  S.  1063;  13  16  Beav.  259;  Ward  v.  Shakeshaft,  1  Dr.  & 
W.  R.65,  L.  JJ.;  2  De  G.,  J.  &  S.  358;  ante,  S.  269;  1  Seton,  Dec.  (3d  Eng.  ed.)  378; 
p.  284,  note,  as  to  the  present  practice  in  suits  McKinnop  v.  McDonald,  4  Jones  Eq.  (N. 
concerning  mortgages.     Where  a  mortgagee  C.)  1. 
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satisfy  the  general  bod}-  of  creditors,  or  even  to  pay  the  costs  of  the 
plaintiff,  Sir  John  Leach  M.  R.  was  of  opinion  that  the  administrator's 
right  of  retainer  was  not  affected  b}'  the  cu-cum  stance  of  his  having 
paid  the  monej-  into  Coiu-t,  and  that  the  plaintiff  was  not  entitled  to 
have  his  costs  satisfied  out  of  a  fund  to  which  the  right  of  retainer  ex- 
tended.^ But  although  a  personal  representative  may  retain  for  the 
amount  of  his  own  debt,  in  preference  to  the  claim  of  the  plaintifi'  for 
the  costs  of  the  suit,  the  same  thing  cannot  be  done  by  a  devisee  of 
real  estates,  which  are  subject  to  the  paj^ment  of  debts.  If,  however, 
a  devisee  gives  notice  that  his  right  of  retainer  will  exceed  the  assets, 
after  such  notice  the  plaintiff  may  be  considered  as  proceeding  at  the 
peril  of  costs. ^ 

Where  a  bill  was  filed  to  raise  legacies  charged  on  real  estate,  and 
the  estate  was  insufficient  to  provide  for  pa^nnent  of  the  legacies  and 
the  costs  of  suit  in  full,  the  devisees  of  the  estate  were  held  entitled 
to  their  costs  out  of  the  fund,  in  priority  to  those  of  the  legatees.^ 

The  above  rules  apply  to  cases  where  there  is  a  deficiency  in  the  fund 
realized  by  the  suit  to  answer  aU  the  claims  upon  it :  but,  where  this  is 
not  the  case,  the  general  rule  is,  that,  wherever  it  is  necessary  to  come 
to  the  Court,  to  establish  a  demand  upon  the  property  of  persons  de- 
ceased, the  costs  of  such  proceedings  must  be  borne  out  of  the  assets. ■* 
Therefore,  if  a  bill  be  filed  by  a  creditor  for  his  debt,  or  by  a  legatee  for 
his  legacy,  the  costs  of  the  suit  must  be  paid  out  of  the  testator's  estate  : 
so,  also,  must  the  costs  of  a  suit,  to  obtain  the  benefit  of  a  donatio  mor- 
tis causa.  The  expenses  of  a  suit,  also,  by  residuary  legatees,  or  next  of 
kin,  for  an  account  and  distribution  of  an  estate,  must  be  defrayed 
out  of  the  general  estate.  In  such  suits,  the  circumstance  *that  *1426 
the  defendant  has  offered  to  the  plaintiff  a  full  inspection  of  his 
account,  makes  no  difference :  a  plaintiff,  in  such  a  case,  is  not  bound 
to  receive  and  acquiesce  in  the  mere  unsupported  statement  of  the  ac- 
counting party ;  he  has  a  right  to  have  the  account  of  the  estate  taken 
with  the  sanction  of  oaths,  and  all  other  guards  against  deception  which 
a  Court  of  Equity  can  supply.^  The  circumstance,  that  the  plaintiff 
himself,  besides  being  a  residuary  legatee,  is  a  co-executor  with  the 
defendants,  will  not  make  any  difference  in  the  application  of  the  rule  : 
though,  if  he  files  his  bill  in  the  character  of  creditor  as  well  as  legatee, 
and  fails  in  establishing  his  claim  as  creditor,  he  will  have  to  bear  any 
additional  costs  which  may  have  been  occasioned  by  his  unfounded 
claims.^  Where,  however,  the  executor  had  truly  stated  the  con- 
dition of  the  estate,  a  residuary  legatee,  who  filed  a  bill  to  take  the 

1  Chissum  «.  Dftwes,  5  Russ.  29;  Lanffton  *  See  Hampson  v.  Brandwood,  1  Mad. 
».  Higgs,  5  Sim.  228 ;  Hall  f.  Macdonald,  J4  381.  394;  Gardner  v.  Parker,  3  Mad.  184. 
Sim.  1;  and  as  to  right  of  retainer,  Bee  Fox  For  the  principles  on  wliicli  such  costs  will 
V.  GaiTett,  28  Beav.  16;  Boyd  v.  Brookes,  13  be  taxed,  see  post,  pp.  143G,  1437. 

W.  R.  419,  L.  C.  ^  Sharpies   v.  Sharpies,   M'Lel.   506;   13 

2  Uomes  V.  Stotherd,  1  S.  &  S.  458;  Hall       Pri.  745. 
e.  Macdonald,  ubi  sup.  2  Ibid. 

8  Woollatt  V.  W'y.llutt,  4  Jur.  N.  S.  1292, 

V.  c.  s. 
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accounts,  was  ordered  to  pay  the  costs  of  the  suit  out  of  his  own 
share.  ^ 

Where  a  bill  is  brought  to  secure  and  have  the  benefit  of  a  contin- 
gent interest  devised  over,  the  costs  must  be  paid  out  of  the  general 
assets  of  the  testator  who,  by  his  wQl,  occasioned  the  difficulty  ;  *  and  it 
is  invariably  held,  that  if,  in  the  course  of  a  suit  for  the  administration 
of  an  estate,  a  difficulty  arises  upon  the  construction  of  the  will,  the 
costs  occasioned  by  such  difficulty  must  be  defrayed  out  of  the  assets :  ^ 
even  though  the  difficulty  has  arisen  from  parol  evidence,  introduced  on 
the  part  of  the  defendant.® 

When  it  is  said,  that  a  legatee,  filing  a  bUl  for  his  legacy,  will  be  en- 
titled to  his  costs  out  of  the  estate,  it  must  be  understood  only  as  apply- 
ing to  those  cases  in  which  he  is  successful  in  the  suit.  If  a  person 
claims  as  legatee,  and  his  bill  is  dismissed,  he  will  not,  in  general,  be 
allowed  his  costs  out  of  the  testator's  estate,  notwithstanding  there  is 
an  ambiguity  in  the  will,  which  renders  it  necessary  to  apply  to 
*1427  the  Court  for  its  construction.''  *  In  such  cases,  the  Court  wUl 
usually,  if  the  case  involves  considerable  difficulties,  occasioned 
by  conflicting  decisions  or  the  acts  of  the  testator,  or  the  plaintiff  has  a 
fair  ground  for  making  his  claim,  make  each  party  bear  his  own  costs, 
bj^'ordering  the  dismissal  to  be  without  costs.  Therefore,  where  a  bill 
was  filed,  by -the  next  of  kiu  of  a  testator  against  the  executors,  for  the 
undisposed-of  residue,  and  the  next  of  kin  failed,  the  bill  was  dismissed 
without  costs :  because  the  Court  thought  there  was  some  excuse  for 
their  litigating  the  executor's  right  to  it.^  And  where,  after  a  verdict 
upon  an  issue,  finding  against  the  legitimacy  of  a  person  claiming  a  leg- 
acy as  a  legitimate  child,  a  question  arose  as  to  the  costs,  the  Court  re- 
fused to  give  .costs  against  him :  as  he  had  alwa^'s  borne  the  name  of 
the  family,  and  been  received  in  it.^  Where,  however,  the  bill  is  not 
simply  dismissed,  but  a  declaration  of  right  is  made,  the  plaintiff,  though 
unsuccessful,  is  often  given  his  costs.^ 

8  Mackenzie    v.    Tayfor,    7   Beav.    467  ;  but  upon  that  portion  of  the  fund  to  which 

Thompson  v.  Clive,  11  Beav.  475,  480;  and  the  infant  was  held  to  be  entitled.     See  also 

see  Attornej'-General  v.  Gibbs,  1  De  G.  &  S.  Collett  v.  Collett,  14  W.  R.  446,  M.  R. 
156,  161.  ^  Nourse  v.   Finch,  1  Ves.  J.   344,   362; 

4  .Studholme  v.  Hodgson,  3  P.  Wms.  303.  see  King  v.  Strong,  9  Paige,  94;  Smith  v. 

5  [Maxwell  v.  Maxwell,  L.  R.  4  H.  L.  Smith,  4  Paige,  271;  Rogers  v.  Ross,  4  John. 
506 ;  Bateman  v.  Bateman,  9  G.  E.  Green,  70.  Ch.  608;  Irving  v.  De  Kay,  9  Paige,  521. 
Infra,  1427,  n.6.]  This  rule  applies  only  to  ''  Lister  v.  Sherringham,  cited  1  Newl. 
cases  arising  under  wills;  it  does  not  apply  Pr.  592;  see,  however,  Lynn  v.  Beaver,  T. 
where  difficulties  arise  upon  the  construction  &  R.  63,  69;  Windham  v.  Graham,  1  Russ. 
of  deeds:  in  which  cases,  although,  if  the  deed  331,  347;  Lee  v.  Delane,  4  De  G.  &  S.  1,  6; 
which  gives  rise  to  the  suit  be  so   darkly  14  Jur.  861. 

framed  as  to  occasion  fair  doubts  as  to  its  i  Brasbridge  v.  Woodroffe,  2  Atk.  69. 

construction,  the  Court  will  excuse  the  un-  2  Forbes  v.  Tavlor,  1  Ves.  J.  99. 

successful  parties  their  costs,  it  will  not  com-  8  Merlin  v.  Blagrave,  25  Beav.  125,  135, 

pel  the  successful  party  to  pay  them  out  of  136;     Lynn   v.   Beaver,    T.    &   R.    63,    69; 

the  estate.     Harapson  V.  Brandwood,  1  Mad.  Thomason  v.  Moses,  5  Beav.  77,  81;  Wedg- 

381,394;  see  also  Earl  of  Orford  «.  Churchill,  wood  v.  Adams,  8  Beav.   103;   Johnston  v. 

3  V.  &  B.  59,  71,  where  the  costs  of  an  un-  Todd,  ib.  489  ;    Cooper  v.  Pitcher,  4  Hare, 

successful  claim,   set  up  on  behalf  of  an  in-  485 ;  Boreham  v.  Bignall,  8  Hare,  131 ;  Tur- 

fant,  to  a  share  of  a  fund  under  a  settlement,  ner  v.  Frampton,  2  Coll.  331  ;  Lee  v.  Delane, 

were  charged,  not  upon  the  general   fund,  4  De  G.  &  S.  1 ;  14  Jur.  861 ;  Hodgson  v. 
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It  may  be  noticed  here,  that  in  a  case  where  a  bill  was  filed  for  a 
legacy,  which  had  been  bequeathed  to  an  infant,  and  which  had  been 
'more  than  satisfied  by  advances  made  for  the  infant's  benefit,  during 
his  minoritj',  and  by  a  larger  legacy  bequeathed  to  the  infant  by  the 
executor,  the  Court  decreed  in  favor  of  the  legatee,  though  there  had 
been  no  demand  for  ten  years  after  he  came  of  age  ;  but  as  it  considered 
the  demand  very  ungi*acious,  it  gave  the  legatee  no  costs.*  So 
also,  where  the  legatee  persisted  in  useless  Utigation,  no  costs  were 
allowed.® 

It  is  necessary,  here,  to  advert  to  an  important  distinction  with  regard 
to  the  portion  of  the  testator's  estate  out  of  which  the  costs  are  to  be 
paid :  for  the  rule  is,  that  where  any  doubt  or  ambiguity  arises  under  a 
will,  with  reference  to  any  bequest  or  devise,  which  renders  an  applica- 
tion to  the  Court  necessary,  the  costs  occasioned  by  such  application 
are  to  be  paid,  not  out  of  the  property  with  respect  to  which  the  doubt 
arises,  but  out  of  the  general  assets  not  otherwise  disposed  of.^ 
In  other  words,  they  are  *  payable  out  of  what  is  usually  termed  *1428 
the  residuary  personal  estate :  although,  perhaps,  the  term  may 
not  be  quite  correct,  inasmuch  as  the  residuary  estate  is,  strictly  speak- 
ing, that  part  of  the  estate  which  remains  after  paj^ment  of  all  legal 
and  testamentary  claims  upon  the  estate,  whether  for  debts,  legacies,  or 
costs  ;  ^  and  this  rule  applies,  although  the  testator  charges  his  debts, 
funeral,  and  testamentary  expenses,  upon  a  specific  fund.^  Where, 
however,  a  testator  charged  a  specific  part  of  his  estate  with  his  debts, 
and  the  costs  of  executing  the  trusts  of  his  wiU,^  or  with  his  debts, 
funeral,  and  testamentary  expenses,  in  exoneration  of  the  residue,*  or 
in  substitution  for  the  residue,  which  faQed,®  the  costs  of  the  suit  were 
held  to  be  payable  out  of  the  part  so  charged. 

When  next  of  kin,  or  persons  claiming  as  a  class  under  the  will  of  a 
testator,  succeed  in  establishing  their  title  under  a  decree  for  the  admin- 
Clarke,  1  De  G.,  F.  &  J.  394;  and  ante.  p.  Mass.  136,  141;  [Deane  v.  House  for  Aged 
1404.  [Garth  V.  Townsend,  L.  R.  7  Eq.  220;  Colored  Women,  111  Mass.  132.  But  see 
Thacker  v.  Key,  L.  R.  8  Eq.  408.]  Bifi:elow  ?;.  Morong,  103  Mass.  287.      Antt, 

*  Lee  V.  Brown.  4  Ves.  362,  369.  1426,  n.  .5]. 

6  Ottley  V.    Gilby,    8    Beav.    602,    605;  i  Eyre  v.  Marsden,  4  M.  &  C.  231.  243; 

Thompson  v.  Clive,  11  Beav.  475,  480.  Ripley  v.  Movsey,  1  Keen,  578  ;  Pickford  )'. 

8  Studholme  V.  Hodgson,  3  P.  Wms.  308;  Brown,  2  K.'&  J.  426;  2  Jur.  N.  S.  781, 
Jolliffeu.  East,  3  Bro.  C.  C.  25,  27;  Baugh  783;  Sanders  v.  Miller,  25  Beav.  154;  Striii- 
e.  Reed,  ib.  193;  1  Ves.  J.  257,  265  ;  Attor-  ger  t;.  Harper  (No.  2),  20  Beav.  585;  5  Jur. 
ney-General  v.  Hurst,  2  Cox,  364,  366;  S.  N.  S.  401 ;  Maddison  v.  Chapman,  1  J.  &  fl. 
C.  nom.  Attorney-General  v.  Winchelsea,  3  470;  Joliffe  v.  Twvford,  4  Jur.  N.  S.  1165, 
Bro.  C.  C.  375,  381 ;  Barrington  v.  Tristram,       M.  R. 

6  Ves.  346,  349;  Howse  v.  Chapman,  4  Ves.  2  Browne   v.   Groombridge,    4  Mad.   495. 

542;  Pearson  v.  Pearson,  1  Sch.  &  Lef.  12;  502:  Linley  v.  Taylor,  1  Giff.  67;  Stringer 
Bagshaw  I".  Newton,  9  Mod.  283 ;  Nisbett  r.  v.  Harper,  ubi  stup. ;  and  see  Gilbertson  ?;. 
Murray,  5  Ves.  149,  158;  Wilson  v.  Brown-  Gilbertson,  34  Beav.  354,  where  the  costs  of 
smith,  9  Ves.  180,  182;  Wilson  v.  Squire,  a  special  case  were  held  not  to  be  testanient- 
13  Sim.  212  ;  Handley  v.  Davies,  5  Jur.  N.       ary  charges. 

S.   190,  V.  C.  S.;  [Wilkinson  v.  Lindgren,  8  Alsop  v.  Bell,  24  Beav.  451;   see,  how- 

L.  R.  5  Ch.  App.  570;]    Smith  v.  Smith,  4      ever,  Lord   Brougham   v.   Lord   Poulett,    19 
Paige,  271:    King  v.   Strong,  9   Paige,   94;       Beav.  119;  1  Jur.  N.  S.  151. 
Irving  r.  De  Kay,   9  Paige,   521;    Sawyer  v.  ■»  Morrell  v.   Fisher,   4  De  G.  &   S.  422, 

Baldwin,  20  Pick.  .'(78,   388;  Rogers  w.  Ross,       424. 
4  John.  Ch.  608;    Bowditch  v.  Soltyk,   99  6  Wilson  t>.  Heaton,  11  Beav.  492,  494. 
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isti-ation  of  the  estate,  it  is  usual  for  them  to  be  allowed  their  costs : 
not  their  costs  incurred  out  of  doors  in  collecting  information  as  to  the 
pedigree  of  the  party  :  not  the  costs  of  private  inquiry  ;  but  the  costs 
incurred  in  the  Judge's  Chambers,  and  generally  of  proceedings  in  the 
suit ;  ^  and  the  rule  prevails,  whether  they  are  made  parties  to  the  suit, 
or  the  fund  is  administered,  without  formally  bringing  them  before  the 
Coiu-t  upon  the  record.^  In  such  cases,  if  the  residuary  estate  has 
ultimately  to  be  divided  amongst  different  classes  of  persons,  the  practice 
is  for  the  costs  of  all  the  claimants  to  be  paid  out  of  the  general  estate, 
before  any  apportionment  is  made  :  even  though  the  effect  of  such  a  mode 
of  payment  is  to  diminish  the  fund  of  one  class  of  claimants,  to  an  ex- 
tent materially  greater  than  the  amount  of  costs  due  to  that  particular 
class. ^ 

Moreover,  where  the  particular  fund  which  has  occasioned  the  Utiga- 
tion  is  no  part  of  the  residue,  the  general  rule  is,  that  the  residuary 
estate  should  bear  the  costs  of  administering  the  estate.     Thus,  where 
it  was  necessary  to  have  the  decision  of  the  Court,  as  to  whether 
*1429  a  legacy  of  10,000Z.,  given  to  two  sisters,  was  a  joint  *  bequest 
or  in  common,  the  costs  were  ordered  to  be  paid,  not  out  of  the 
legacy,  but  out  of  the  general  assets.^     So,  where  a  bill  was  brought 
to  secure  and  have  the  benefit  of  a  contingent  interest  devised  over,  the 
costs  were  ordered  to  be  paid  out  of  the  residuary  estate ;  and  where 
the  question  was,  whether  a  legacy  was  specific  or  not,  the  costs  of  de- 
termining that  question  were  ordered  out   of  the   general   estate,  in 
preference  to  the  specific  legacy,  although  the  general  estate  was  made 
the  subject  of  a  residuary  bequest.^     Upon  the  same  ground,  it  was 
formerly  held,  that  by  giving  a  legacy  to  an  infant,  the  testatot  made  it 
necessary  to  come  into  Court  for  directions  how  to  lay  it  out;    and 
that,  therefore,  the  costs  of  a  bill  by  an  infant  legatee,  to  have  the 
leo-acy  secured  for  his  benefit,  must  be  paid  out  of  the  residue.^     Such 
applications  have,  however,  been  rendered  unnecessary,  by  the  36  Geo. 
III.  c.  52,  §  32,  which,  in  the  case  of  an  infant,  authorizes  the  executor 
to   pay  the   legacy  into    Court;    and   in    Whopham  v.   Wingjield,^   the 
Court   said   that,  in   future,  the  costs  would  not  be  given  in  such  a 
case.     In  the  application  of  the  rule,  that  the  costs  of  suit  are  paj^- 
able  out  of  the  general  residue,  no  distinction  exists  between  the  cases 
in  which  it  is  disposed  of,  and  those  in  which  it  is  not ;  ^  and  where 
there  are  specific  bequests  and  pecuniary  legacies,  which  exhaust  the 
whole  estate,  so  that  there  is  no  residue,  the  costs  occasioned  by  the 

6  Shuttleworth  v.  Howarth,  C.  &  P.  228,  »  Shuttleworth  v.  Howarth,  uhi  sup. 

232:  and  see  S.  C.  4  M.  &  C.  492;  5  Jur.  2;  1  Joliffe  v.  East,  3  Bro.  C.  C.  25,  27. 

Re  Tavlor,  Daubnev  v.  Leake,  L.   R.  1  Eq.  2  Nisbett  v.  Murra)-,  5  Ves.  149,  158. 

495    M.  R.;  Hubba'rd  v.   Latham,  1  W.  N.  3  Aiiou.,  Mos.  5. 

105-    14  W.   R.   553,  V.  C.    K  ;    Wragg  v.  *  4  Ves.  630;  see  ««<<>,  p.  81. 

Morley,  14  W.  R.  949,  V.  C.  W.  6  Eyre  v.  Marsden.  4  M.  &  C.  244;  Nisbett 

"  Hutchinson  v.  Freeman,  4  M.  &  C.  490 ;  v.  Murray,  uhi  sup. ;  Howse  v.  Chapman,  4 

3  Jur.  694,  Swift  v.  Swift,  1  De  G.,  F.  &.  J.  Ves.  542,  550;  Cookson  v.  Bingham,  17  Beav. 

160;  see  ante,  pp.  437,  1213.  262,  266. 
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specific  bequests  will  be  thrown  upon  the  general  fund,  out  of  which  the 
pecuniary  legacies  are  payable.  Thus,  in  Barton  v.  Coo^e,^  where  there 
were  specific  and  pecuniary  legacies,  and  the  personal  estate,  after  set- 
ting apart  the  specific  legacies,  was  not  sufficient  to  pa}-  all  the  pecuni- 
2iry  legacies,  so  that  an  abatement  amongst  them  became  necessarj-,  the 
costs  were  ordered  to  be  paid  out  of  the  personal  estate  not  specifically 
bequeathed.  The  rule  will  also  prevail,  where  property  intended  to  be 
disposed  of  has,  in  the  result,  been  declared  undisposed  of:  there  the 
costs  wiU  not  be  thi'own  upon  the  property  so  declared  to  be  undisposed 
of,  but,  as  in  other  cases,  upon  the  general  estate.  Thus,  in  Howse  v. 
Qhapman^  where  some  of  the  bequests  in  favor  of  the  City  of  Bath, 
which  were  specific,  were  held  to  be  void  under  the  Statute  of  Mort- 
main, the  costs  were  ordered,  in  the  first  instance,  to  be  paid  out  of  the 
residue  undisposed  of,  that  is,  out  of  the  property  not  specifically  given  ; 
but,  in  case  of  a  deficiency,  the  remainder  of  the  costs  were  to  be  de- 
frayed out  of  the  property  specifically  bequeathed,  and  to  the  pay- 
ment thereof  the  property  well  given,  and  the  property  *  intended  *1430 
to  be  given,  but  which  had  been  held  to  be  undisposed  of,  were 
to  contribute  pro  rata. 

So,  where  a  legacy  given  by  a  wiU  has  lapsed  by  the  death  of  the 
legatee  in  the  lifetime  of  the  testator,  the  costs  wUl  be  paid  out  of  the 
general  fund,  and  not  out  of  the  lapsed  legacy ;  ^  and  the  same  rule 
applies,  where  the  intestacy,  as  to  part,  does  not  arise  from  lapse,  but 
from  revocation  of  a  bequest :  as  in  Ci-essivell  v.  Cheslyn^^  as  explained 
in  the  note  to  Skrymsher  v.  Northcote ;  ^  and  in  the  latter  case  itself,  in 
which  the  question  was  argued,  that  the  costs  of  the  suit  ought  to  be 
paid  out  of  the  pail  undisposed  of,  and  not  out  of  the  general  estate, 
Sir  Thomas  Plurner  M.  R.  decided  that  the  costs  should  be  apportioned.* 

It  makes  no  difference  whether  the  property  undisposed  of  (whether 
from  lapse  or  from  any  other  cause)  was  given  as  a  specific  or  pecuniaiy 
bequest,  or  as  a  share  of  the  residue  :  in  either  case,  the  costs  of  the 
suit  will  not  fall  on  the  undisposed  of  share,  but  on  all  the  shares. 
Thus,  in  Ackroyd  v.  Smithson,^  the  costs  were  paid  pro  rata  out  of  the 
shares  of  the  residue  which  the  legatees  took,  and  those  shares  which 
had  lapsed  ;  and,  in  cases  where  part  of  the  property  given  to  a  charity 
becomes  undisposed  of,  from  being  within  the  Mortmain  Act,  it  has 
been  long  settled  that  the  costs  are  paid  pro  rata  out  of  the  property  so 
undisposed  of,  and  the  property  well  bequeathed  to  the  charity.® 

«  5  Ves.  461,  464  ;    [Milly  v.  Harrison,  6  1  Bro.  C.  C.  503.     The  printed  report, 

7  Coldw.  191].  however,  is  silent  as  to  costs,  but  the  direc- 

7  4  Ves.  542,  .^51.  tion  as  to  costs  is  shown  bv  the  Registrar's 

1  Roberts  v.  "Walker,  1  R.  &  M.  752,  767;  book:  see  4  M.  &  C.  245;  see  also  Maddison 
[Trethewy  v.  Helvar,  4  Ch.  Div.  53;  Fenton      v.  Pye,  32  IJeav.  658. 

V.  Wills.  7  Ch.  Div.  33;  Blann  v.  Bell,  7  Ch.  6  Per  Lord  Cottenham,  in  Eyre  v.  Mars- 

Div.  382].  den,  tibi  sup.;  and  see  Attornev-General  v. 

2  2  Eden,  123.  Lord  Winchelsea,  3  Bro.  C.  C.  373,  380;  At- 

8  1  Swanst.  571,  n.  {d).  torney-General  v.   Hurst,  2  Cox,  364,  366; 
*  See  I'>re  v.  Marsden,  4  M.  &  C.  231,  Howse  v.  Chapman,  4  Ves.  542,  550;  Taylor 

245.  ■  V.  Bogg,  5  Jur.  N.  S.  137,  V.  C  S. 
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The  cases  above  referred  to,  establish  the  principle  that,  where  an 
intestac}'  as  to  part  of  the  personal  estate  arises  from  the  intention  of 
the  testator  being  defeated  by  the  happening  of  some  event,  or  by  the 
operation  of  the  law,  the  part  thus  falling  to  the  next  of  kin,  is,  in  his 
hands,  subject  to  the  same  liabilit}^  as  to  costs,  and  no  more,  that  it 
would  have  been  subject  to,  if  the  gift  had  taken  effect ;  and  the  prin- 
ciple has  been  extended  to  cases  where  accumulations  directed  by  a 
will  have  been  declared  absolutely  null  and  void,  under  the  Thellusson 
Act  (39  &  40  Geo.  III.  c.  98).  Thus,  in  Eyre  \.  Marsden,''  where 
Lord  Langdale  M.  R.,^  having  declared  that  a  direction  for  the  accumu- 
lation of  the  produce  of  the  testator's  freehold  and  personal 
*1431  estate  was  void  under  *  the  above  Act,  and  that  such  parts  of  the 
accumulation  as  arose  from  the  real  estate  belonged  to  the  heir, 
directed  the  costs  of  the  suit  to  be  paid  pro  rata  by  the  heir  and  per- 
sonal representatives,  out  of  the  accumulations  devolving  upon  them : 
Lord  Cottenham,  upon  appeal,  varied  the  decree,  by  directing  the  costs 
to  be  paid  out  of  the  general  estate  of  the  testator.^ 

But  although  the  rule  is,  that  the  costs  of  a  litigation,  in  the  course 
of  administering  a  will,  are  given  out  of  the  general  assets,  in  prefer- 
ence to  the  particular  fund,  yet,  if  the  particular  fund  has  been  severed 
from  the  residue,  and  the  question  is  merely  between  the  persons  claim- 
ing to  be  entitled  to  it,  the  costs  must  come  out  of  the  particular  fund.^ 
Thus,  it  is  the  ordinary  course  of  the  Court,  where  there  is  some  legacy 
clearl}'  payable,  but  it  is  uncertain  who  is  entitled  to  it,  to  order  the 
legacy  to  be  paid  into  Court  to  a  separate  account,  with  liberty  for  any 
person  interested  in  it  to  appl}- ,  and  to  proceed  to  a  distribution  of  the 
residue  of  the  testator's  estate :  in  such  case,  any  costs  which  may 
afterwards  be  incurred,  in  inquiring  who  is  entitled  to  such  legacy, 
must  come  out  of  the  particular  fund :  for  the  Court  will  never  post- 
pone the  distribution  of  the  residue,  to  answer  the  costs  of  such  inquiry. 

Where  the  question  was,  whether  certain  legacies  were  specific  or 
not,  and  inquiries  had  been  directed  as  to  the  appointment  of  a  guar- 
dian and  maintenance  for  a  specific  legatee,  who  was  an  infant,  the 
costs  of  the  suit,  except  as  to  the  inquiries  with  respect  to  the  guardian 

■^  4  M.    &  C.   231;    and   see   Elborne   v.  247,  251;    Governesses'  Institution  v.   Rus- 

Goode,  14  Sim.  165,  179;  8  Jur.  1001;  Bar-  bridger,  18  Beav.  467;    Richardson  v.  Rus- 

rett  V.  Buck,  12  Jur.  771,  V.  C  W. ;  Holgate  bridger,  20  Beav.   136  ;  Attorney-General  v. 

V.  Haworth,  17  Beav.  259 ;    Oddie  v.  Brow,  4  Lawes,  8  Hare,  32,  43 ;  see  also  Pennington 

De  G.  &  J.  179,  198;  5  Jur.  N.  S.  635,  637;  v.  Buckley,  6  Hare,  451,  455.     [So,  where  the 

Green  v.   Gascoyne,  11  Jur.  N.   S.   145;  13  bill  of  the  personal  representative  for  instruc- 

W.  R.  371,  L.  C.;  Combe  v.  Hughes,  2  De  tions  was  limited  to  part  of  the  estate,  the 

G.,  J.  &  S-  657,  662,  664.     [When  costs  are  costs  will  be  charged  on  that  part.     Bigelow 

thrown  upon  real  estate  descended.    Row  v.  v.  Morong,  103  Mass.  287.]     Costs  of  taking 

Row,  Ij.  R.  7  Eq.  414.]  out  administration  to  a  share  were  allowed, 

8  2  Keen,  564,  578,  580.  under  circumstances,  out  of  the  general  estate. 

1  4  M.  &  C.  248.  Cotton  v.  Penrose,  13  Jur.  761,  V.  C.  K.  B. 

2  Jenour  v.  Jenour,  10  Ve.s.  562,  573  ;  see  If  the  devisee  of  real  estate,  charged  with  the 
also  Shaw  v.  Pickthall,  Dan.  92;  Duke  of  payment  of  a  legacy,  refuses  to  pa}' the  same, 
Manchester  v.  Bonham,  3  Ves.  61,  64 ;  King  the  costs  of  the  legatee's  suit  to  recover  it 
V.  Tavlor,  5  Ves.  806,  810;  Wilson  v.  Squire,  will  be  a  charge  upon  the  real  estate.  Bird- 
13  Sim.  212;   Dugdale  v.  Dugdale,  12  Beav.  sail  t:  Hewlett,  1  Paige,  82. 
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and  maintenance,  were  ordered  to  be  paid  out  of  the  general  assets, 
and  the  costs  as  to  the  guardian  and  maintenance  were  directed  to  be 
paid  bj'  sale  of  a  sufficient  part  of  the  specific  legacy.^  So,  also,  the 
costs  of  the  Bank  of  England,  made  a  part}'  for  the  security  of  a  legacy, 
the  right  to  which  was  under  discussion,  were  paid  out  of  the  legacy  ;  * 
and  if  the  plaintiffs,  in  a  suit  relating  to  the  construction  of  a  will, 
unnecessarily  mix  up  other  questions  with  the  questions  arising  under 
the  will  of  the  testator,  the  costs  of  such  part  of  the  suit  only  as  relate 
to  the  construction  of  the  will,  wUl  be  paid  out  of  the  general  assets. 
Thus,  whei-e  a  doubt  arose  under  a  will,  whether  a  legacy  given  by  the 
testator  was  undisposed  of,  and  a  suit  was  instituted  by  the  residuary 
legatees  of  one  of  the  next  of  kin  of  the  testator,  instead  of 
♦his  personal  representative,  in  the  coui-se  of  which  questions  *1432 
arose  between  them,  the  costs  of  so  much  only  of  the  suit  as 
related  to  the  decision  upon  the  will  were  ordered  to  be  paid  out  of  the 
general  assets  of  the  original  testator.-' 

It  may  be  remarked  that,  where  a  party  entitled,  either  to  a  legacy 
or  share  of  a  residue,  incumbers  his  legacy  or  share,  or  by  any  act  of 
his  own  occasions  additional  expense  in  respect  of  it,  beyond  what  is 
necessary  for  the  due  administration  of  the  estate,  the  additional  ex- 
pense wUl  be  thrown  upon  the  particular  fund  c«'  portion  ;  and  only  one 
set  of  costs  will  be  allowed  out  of  the  estate  to  the  party  entitled  and 
his  incumbrancers,  and  such  costs  will  in  general  be  made  pa-^^able  to 
the  first  incumbrancer.^ 

A  similar  rule  will  be  applied,  in  the  case  of  a  bankrupt  legatee  and 
his  assignees  ;  *  of  a  trustee  and  his  cestui  que  trust;*  and  of  a  husband 
and  wife,  living  apart,  and  improperly  severing  in  their  defence.^ 

Where  difl"erent  funds  are  the  subject  of  distribution  or  discussion, 
in  the  same  suit,  the  costs  of  the  suit  are  generally  apportioned  pro 
rata  between  the  different  funds.® 

In  Leacroft  v.  Maynard,''  where  the  testator  charged  his  legacies  upon 
his  real  estate,  and  then  bequeathed  a  legacy  to  a  charity,  the  amount 
of  which  he  altered  by  his  codicil,  whereupon  a  bill  was  filed  for  the 
general  administration  of  the  testator's  estate,  and  another  biU  was  also 
unnecessarily  filed  by  the  heir-at-law  to  have  the  legacy  bequeathed  to 
the  charity  declared  void  under  the  Statute  of  Mortmain,  and  to  have 

8  Barton  v.  Cooke,  5  Ves.  461,  464.  »  Brace  v.  Ormond,  2  J.  &  W.  435 ;  Garey 

*  Hammond  v.  Neame,  1  Swanst.  38.  v.  Whittinftham,  5  Bcav.  268,  270;  6  Jur.  54.5. 

1  Skrymsher  v.  Northcote.  1  Swanst.  .506,  4  Kemnaiit   v.    Uood,  vbi  mp. ;    Farr    v. 
572.    [See,  as  to  costs  of  legatee's  suit,  where  Sheriffe,  4  Hare,  528 ;  10  Jur.  630. 
residue  paid  to  residuary  legatee.     Spencer  *  Garev  v.  Whittinf;liam,  ?i6j  s)i;j. 

V.  Ward,  L.  K.  9  Eq.  507".]  6  Heighington  v.  Grant,  1  Heav.  228,  231; 

2  Greedy  V.  Lavender,  11  Beav.  417,  420;  Johnston  v.  Todd,  8  Beav.  489,  492;  Hop- 
Seton,  162,'No.  12,  107,  where  form  of  order  kinson  v.  Ellis,  10  Beav.  169,  176;  Sanders 
i»  given  ;  Remnant  y.  Hood  (No.  2),  27  Beav.  i;.  Miller,  25  Beav.  154;  Elborne  i-.  Goode, 
613;  Ward  v.  Yates,  1  Dr.  &  Sm.  80;  and  14  Sim.  16.5,  179;  8  Jur.  1001  ;  Christian*, 
see  Bassevi  v.  Ser^,  3  Mer.  674,  070  ;  14  Foster,  2  I'hil.  161,  166;  and  see  Attorney- 
Ves.  313.  317;  see  also  Mocatta  v.  Lousada,  General  v.  Lawes,  8  Hare,  32. 

cited  3  Mer.  076 ;  14  Ves.  317.     [See  Perce-  ^  1  Ves.  J.  279  ;  3  Bro.  C.  C.  233. 

val  V.  Perceval,  L.  li.  9  Eq.  386,  394.] 
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the  real  estate  conve3-ed  to  him  discharged  of  it :  the  Court  directed 
that  the  costs  of  the  suits,  so  far  as  they  related  to  the  personal  estate, 
sliould  come  out  of  the  personal  estate,  and  that  the  costs  which  related 
to  the  real  estate  should  be  borne  by  the  real  estate  ;  so  that  the  costs 
of  the  bill  filed  by  the  heu'  should  fall  upon  the  real  estate.  So,  also, 
the  costs  have  been  apportioned  between  the  appointed  and  unappointed 
parts  of  a  fund,*  according  to  the  different  values  of  the  appointed 
parts  ;  ^  and  between  several  charities,  where  one  scheme  was  set- 
*1433  tied  for  them  all.^"  So,  also,  where  there  were  no  debts  or  *  per- 
sonal estate,  the  costs  were  thrown  ratably  on  devised  and 
descended  realty.^  Similar  decrees,  for  an  apportionment  of  costs  be- 
tween real  and  personal  estates,  appear  to  have  been  made  in  Jones  v. 
Mitchell,'^  and  Dixon  v.  Dawson.^ 

Where  the  suit  was  for  the  administration  of  the  estate  of  a  testator, 
but  it  also  involved  the  execution  of  the  trusts  of  a  settlement,  the 
costs  occasioned  by  that  portion  of  the  suit  relating  to  the  settlement 
were  directed  to  be  borne  by  the  settlement  fund ;  *  and  in  King  v. 
Taylor,^  where  the  question  was  whether  a  legacy  of  stock  and  a  share 
of  the  residue  under  a  will  went  to  the  husband  of  a  married  woman 
who  was  dead,  or  to  her  brother,  and  the  Court  decided  that  the  legacy 
went  to  the  husband,  ai^d  the  share  of  the  residue  to  the  brother,  the 
costs  were  ordered  to  be  borne  by  each  fund  in  moieties. 

In  suits  to  rectify  settlements,  in  which  no  blame  is  imputable  to 
either  side,  the  costs  will,  in  general,  be  made  payable  out  of  the  set- 
tled property.® 

It  may  be  mentioned,  in  this  place,  that  where  a  cestui  que  trust,  hav- 
ing a  life-interest  only,  is  declared  entitled  to  his  costs  out  of  the  trust 
estate,  the  Court  will  not  content  itself  with  merely  gi\^ng  him  a  lien 
upon  the  corpus  of  the  estate  by  the  decree,  leaving  him  to  enforce  it 
by  subsequent  proceedings,  but  it  will  direct  an  immediate  sale  of  a 
sufficient  part  of  the  estate  to  raise  the  costs  ;  and  it  appears  that  the 
omission  of  such  a  provision  in  the  decree  may  be  the  subject  of  a 
rehearing.''  A  life-interest  will  not  be  valued,  for  the  purpose  of  charg- 
ing costs  upon  it.* 

In  the  case  of  costs,  the  Court  will  take  an}'  fund  which,  in  the  ab- 

8  Trollope  v.  Routledge,  1  De  G.  &  S.  662,  «  5  Ves.  806,  810.  [See,  as  to  mortffagee's 
671.  costs  in  suit  to  execute  trusts  of  surplus  pro- 

9  Warren  v.  Postlethwaite,  2  Coll.  116,  ceeds  of  mortgaged  estates,  Haberghaiu  v. 
123.  Ridelialgh,  L.  R.  9  Eq.  395.] 

10  Re  Stafford  Charities,  26  Beav.  567.  6  Stock  v.  Vining,  25  Beav.  235. 

1  Bagot  V.  Legge,  2  Dr.  &  Sin.  259;  10  ^  Burkett  ?;.  Spray,  1  R.  &  M.  113,  115; 
Jur.  N.  S.  1092.  Mandeno   v.   Mandeno,    Kay   Ap.   2,   4.     It 

2  1  S.  &  S.  290,  295.  seems,  however,  that  in  such  a  case,  the  party 

3  2  S.  &  S.  327,  340 ;  see  also  1  Bro.  C.  entitled  to  the  costs,  instead  of  appealing, 
C,  ed.  Belt,  265,  n.  (3);  Walter  v.  Maunde,  may  apply  by  motion  to  have  them  raised 
19  Ves.  424,  429;  Bunnett  v.  Foster,  7  Beav.  by 'sale.  "See"  Cannell  v.  Beeby,  Beames  on 
540,  544  ;  Johnston   v.  Todd,   8  Beav.  489,  Costs,  Ap.  No.  7. 

492;  Hopkinson  v.  Ellis,  10  Beav.  169,  176;  »  Coombe  v.  Hughes,   13  W.   R.  700,  L. 

Sanders  v.  Miller,  25  Beav.   154  ;    and  see  JJ. ;  S.  C.  nom.  Combe  »  Hughes,  2  De  G., 

Seton  247.  J-  &  S.  657,  664. 
*  Irby  V  Irby,  24  Beav.  525. 
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sence  of  all  others,  is  liable  to  costs,  and  apply  it  for  that  purpose.  If 
the  fund  is  not  ultimately  to  bear  the  costs,  it  is  usual  and  more  proper 
to  add  to  the  order  the  words,  "without  prejudice  to  the  question  how 
the  same  are  ultimately  to  be  borne,"  or  words  to  a  similar  effect ;  but 
the  absence  of  such  words  does  not,  necessarily,  imply  that  the  Court 
has  decided  that  the  fund  out  of  which  the  costs  are  directed  to  be  paid 
is  the  fund  which  must  ultimately  bear  them ;  nor  does  their  absence 
prevent  an}'  error  from  being  set  right,  at  any  future  period.^ 


*  Section  r\^.  —  The  Principles  of  Taxation.^  *1434 

It  has  been  stated,^  that  the  Court  of  Chancery  makes  a  distinction, 
with  regard  to  the  principle  upon  which  the  officer  of  the  Court  is  to 
proceed  in  the  taxation  of  costs  ;  and  that  this  distinction  is  marked  by 
the  terms  of:  "costs  as  between  party  and  party,"  and  "costs  as 
between  solicitor  and  client : "  the  Court  in  the  latter  case,  permitting 
a  larger  proportion  of  actual  expenditure  to  parties  holding  particular 
characters,  than  it  allows  in  the  former  case.  No  definite  rules  can  be 
laid  down,  with  respect  to  the  difference  between  the  costs  allowed 
upon  one  principle  of  taxation,  and  those  allowed  upon  the  other.  In 
general,  however,  in  taxations  as  between  party  and  party,  only  those 
charges  will  be  allowed  which  are  strictly  necessary  for  the  purposes  of 
the  prosecution  of  the  litigation,  or  are  contained  in  the  tables  of  fees 
annexed  to  the  general  orders  and  regulations  of  the  Court :  ^  while  in 
taxations  as  between  solicitor  and  client,  the  party  wiU  be  allowed  as 
many  of  the  charges  which  he  would  have  been  compelled  to  pay  his 
own  solicitor,  as  being  costs  of  suit,  as  fan-  justice  to  the  other  party 
will  permit.'* 

It  must  not,  however,  be  supposed  that,  in  taxations,  between  solici- 
tor and  client,  the  party,  whose  costs  are  to  be  taxed,  will  be  allowed 
every  thing  which  his  own  solicitor  might  claim  against  him  upon  the 
taxation  of  his  bill :  for  regard  will  be  had  to  the  position  of  the  par- 

9  Sheppard  v.   Sheppard,   33  Beav.  129,  fees  as  well  as  those  which  are  strictly  fees 

130   131 ;  Seton,  87,  it-J.  of  solicitors,  but  not  to  allow  the  full  amount 

'     1  See  Smith  Ch.'Pr.  (2d  Am.  ed.)  630  et  which  it  may  sometimes  be  proper  for  coun- 

geq.;  2  Barb.  Ch.  Pr.  336  et  si-q. ;  as  to  what  sel  to  charge  to  clients.    .    .    .   The  standard 

costs  are  or  are  not  to  be  allowed,  see  Frost  to  which  we  have  been  accustomed  to  refer 

V.  Belmont,  6  Alien,  164,  165.  as  a  general  guide  is  the  compensation  p. id 

2  Ante.  p.  1377.  to  public  ofiicers   for  services  of  a   similar 

8  YoT  tables  of  fees,  see  Vol.  III.  character.     This  reference  cannot  furnish  an 

*  See  Forster  &  Davies,  11  VV.  R.  813,  M.  exact  rule,  and  loaves  room  for  the  exercise 

R. ;  Morfran  &  Davev,  1 ;  32  Beav.  624.     In  of  discretion   as    to    each    case,  a  discretion 

Frost  V.  Belmont,  6  Allen,  164, 165,  Chapman  which  shall  take  into  consideration,  amont^ 

J.,  said:     "In    the    taxation   of  costs,   the  other  things,  the  amount  in  controversy,  and 

plaintiffs  claim  that  thc.v  should  be  allowed  which  will  prevent  the  fund  from  being  en- 

to  charge  upon   the  fund  in  controversy  the  tirely  or  in  great  part  absorbed  by  counsel 

whole  amount  which    has  been  charged   to  fees." 

them    by    their    .solicitors,    including    their  [In  Tennessee,  costs   are  purely  statu- 

charges  as  counsel.    ...    It  has   been  the  tory,  and  in  the  absence  of  express  provision 

practice  of  the  Court  to  allow  charges  of  this  cannot  be  adjudged.     Williams  v.  Adkins,  6 

character,    including    charges     for    counsel  Coldw.  615;    State  v.  Wormick,  1  Lea,  559.J 
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ties,  and  the  fund  out  of  which  the  costs  are  to  be  paid ;  and  a  dis- 
tinction is  made :  First,  where  such  costs  are  payable  out  of  a  fund 
belonging  to  other  parties  ;  secondh',  where  such  costs  are  payable  out 
of  a  common  fund,  in  which  the  party  entitled  to  costs,  has  only  a  lim- 
ited interest ;  and,  thirdly,  where  such  costs  are  payable  out  of  a  fund 
belonging  exclusively  to  such  party  himself.®  These  distinctions,  how- 
ever, are  not  made  in  the  order  directing  the  taxation,  but  only 
*1435  when  the  order  is  acted  upon  *  by  the  Taxing  Master;  and, 
if  it  is  intended  that  the  party,  whose  costs  are  to  be  paid  out 
of  a  general  fund,  should  be  fully  indemnified  against  all  expenses,  or 
against  any  expenses  not  strictly  costs  of  suit,  care  must  be  taken  to 
have  it  so  expressed  in  the  ordinary  order:  as  the  direction,  that  the 
costs  are  to  be  taxed  as  between  solicitor  and  client,  will  not,  in  such  a 
case,  be  sufficient.^ 

The  above  observations  will  suffice  to  convey  a  general  outline  of  the 
distinction  between  costs  as  between  party  and  party,  and  as  between 
solicitor  and  client.  We  will  now  proceed  to  inquire,  in  what  cases  the 
Court  will  direct  the  costs  of  a  suit  to  be  taxed  upon  either  principle ; 
or  rather,  in  what  cases  the  Court  will  direct  the  costs  of  a  party  to  be 
taxed  as  between  solicitor  and  client :  the  general  rule  of  the  Court 
being,  that  aU  costs  are  to  be  taxed  as  between  party  and  party,  except 
where  they  are  specially  directed  to  be  taxed  as  between  solicitor  and 
client :  whence  it  follows,  that,  where  the  direction  is  simply  to  tax 
the  costs  of  the  suit,  it  is  always  construed  to  mean  as  between  party 
and  party. ^ 

It  may  be  here  mentioned,  that  where  the  Court  has  once  adopted 
the  principle  of  taxation  as  between  solicitor  and  client,  in  favor  of  a 
particular  individual,  or  of  a  particular  class,  it  will,  in  its  future  proceed- 
ings, wherever  it  becomes  necessary  to  direct  a  further  taxation  of 
costs,  direct  it  to  be  made  upon  the  footing  of  the  former  taxation. 
Thus,  if,  upon  the  original  hearing,  the  costs  of  a  party,  have  been 
ordered  to  be  taxed  as  between  solicitor  and  client,  the  Court  will,  at 
the  hearing  upon  further  consideration,  direct  the  subsequent  costs  of 
the  same  party  to  be  taxed  in  the  same  manner  :  even  though  a  different 
state  of  circumstances  should  appear  fi*om  the  certificate,  from  that 
which  was  supposed  to  exist  at  the  original  hearing ;  it  is  only,  how- 
ever, where  the  former  direction  for  taxation  has  been  made  at  a  hearing 
of  the  cause,  either  original  or  upon  further  consideration,  that  the  Court 
will  consider  itself  bound  by  it,  at  the  subsequent  hearing. 

It  appears  to  be  the  general  rule  of  the  Court,  that,  when  personal 
representatives  and  other  trustees  are  entitled  to  costs  out  of  the  fund, 
such  costs  will  be  directed  to  be  taxed  as  between  solicitor  and  client. 
It  is,  however,  in  general,  only  in  cases  in  which  there  is  a  fund  under 
the  control  of  the  Court  that  such  a  direction  will  be  given :  where  there 

6  Seton,  92,  93.  2  Ante,  p.  1410;   Seton,  92;   Morgan  & 

1  See  Seton,  92.  Davey,  1. 
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IS  no  such  fund,  or  a  bill  against  the  trustee  is  dismissed,  the  costs 
awarded  to  the  trustee  wiH  be  only  the  ordinary  costs. ^  Thus,  where  a 
testamentar}'  paper  was  held  void  for  uncertainty,  and  the  bill 
was  dismissed  with  costs,  it  was  *  suggested  that  some  of  the  *1436 
defendants,  being  trustees,  should  receive  their  costs,  as  between 
solicitor  and  client ;  but  the  Court,  on  the  ground  that  they  were  trus- 
tees of  a  nullity,  and  that  there  was  no  fund  out  of  wliich  such  costs 
could  come,  refused  to  allow  them  their  costs  as  between  solicitor  and 
client ;  and  dismissed  the  bill,  with  costs  as  between  party  and  party. ^ 
Under  special  circumstances,  however,  costs  have  been  given,  in  such 
cases,  as  between  sohcitor  and  client.^ 

A^Tiere  a  trustee  disclaims,  he  will  only  be  allowed  his  costs  as  be- 
tween party  and  party  ;  ^  and  this  rule  wiU  be  observed,  even  where  the 
plaintiff  continues  him  as  a  party  to  the  suit,  up  to  the  hearing,  although 
he  has  disclaimed  b}'  his  answer ;  *  and  where  a  bill  was  dismissed 
against  a  person  who  was  named  in  a  deed  as  a  trustee,  but  had  not 
executed  the  deed,  or  in  an}'  manner  accepted  the  trust,  and  had,  bj' 
his  answer,  altogether  declined  it,  he  was  held  not  to  be  entitled  to 
have  it  dismissed  wnth  costs  as  between  solicitor  and  client,  but  only 
with  the  ordinary  costs  between  party  and  party. ^ 

It  has  been  alreadj'  stated,®  that,  in  a  charity  case,  where  an  heir-at- 
law  was  made  a  defendant,  pursuant  to  an  order  of  the  Court,  he  was 
allowed  his  costs  as  between  solicitor  and  client,  although  there  was  no 
resulting  trust  in  his  favor ; ''  and  it  seems  that,  in  general,  in  charity 
cases,  the  heir  will,  if  he  makes  no  improper  point,  be  awarded  his 
costs  as  between  solicitor  and  client.  This  rule  was  acted  upon  in 
Currie  v.  Pye  ;^  and  in  Moggridge  v.  Thackwell:^  in  which  latter  case 
the  heir-at-law,  as  well  as  the  Attorney-General  and  all  the  other  par- 
ties, were  allowed  their  costs  out  of  the  fund,  as  between  solicitor  and 
client.  The  next  of  kin  will  also,  in  general,  be  allowed,  in  charity 
cases,  their  costs  as  between  solicitor  and  client.^" 

It  seems  also,  that,  in  general,  where  the  object  of  a  suit  is  to  estab- 
lish a  charity,  and  the  estate  is  ample,  the   costs  of  all  parties  will 

8  Saunders  v.  Saunders,  3  Jur.  N.  S.  727 ;  8  Bulkeley  v.  Earl  of  Eglinton,  1  Jur.  N. 

5  W.    R.  479,  V.  C.  K.  ;    Edenborough  «.  S.  994,  V.  C.  W. ;  Heap  v.  Jones,  5  W.  R. 

Archbishop  of  Canterbury,  2  Russ.  93,  112;  106,  V.  C.  K. 
Seton,  767.                         "  ■*  Bray  v.  West,  9  Sim.  429. 

1  Mohun  V.  Mohun,  1  Swanst.  201,  203.  6  Noi-way  «.  Norway,  2  M.   &   K.   278; 

2  Edenborough  r.  Archtjishoii  of  Canter-  overruling  Sherratt  v.  lientley,  1  R.  &  M. 
bury,    uhi    sup.,   where    the   ('ourt,    on   the  6.j5. 

authority  of  Townshend  v.  Bishop  of  Nor-  6  Ante,  p.  1383. 

■wich,  which  occurred  in  1824,  gave  costs,  as  "^  Attorney-Generalt'.  Haberdashers' Coin- 
between   solicitor   and   client,   to   the  Arch-  pany,  4  Bro.  C.  C.  178;  and  see  !6.  ed.  Belt's 
bishop  and  Bishop  of  London,  who  had  been  n.  (2);  Beames  on  Costs,  Ap.,  No.  18. 
made  parties  to  the  suit  for  the  purpose  of  "*  17  Ves.  462,  468. 

restraining  the  iiidiiriidn  of  an  incumbent  to  *  1  Ves.  .J.  464,  475;  7  Ves.  36,  88;  see, 

a  living,  or  from  availing  themselves  of  any  however,  Whicker  v.  Hume,   14  Beav.  509, 

lapse  which  might  occur  pending   the  suit.  528. 

See  also  Poole  v.   Pass,  1  Beav.  600,  605;  lo  Gaffney  v.  Hevey.  1  Dr.  &  Wal.  12,  25; 

Attorney-General  v.  Cuming,  2  Y.  &  C.  C.  Carter  v.  Green,  3  K.  &  J.  591 ;  3  Jur.  N.  S. 

C.  139,  155,  159.  905,907. 
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be  taxed  as  between  solicitor  and  client ; "  and  in  Attorney-  General 
*1437  *  V.  Carte,^  where  the  decree  had  merely  ordered  that  the  parties 
should  be  paid  their  costs,  to  be  taxed  by  the  Master,  out  of 
the  estate,  without  giving  any  direction  as  to  the  principle  of  taxation, 
in  consequence  of  which  the  Master  refused  to  tax  the  costs  otherwise 
than  as  between  party  and  party,  the  Court  entertained  a  petition  for 
an  order  that  the  taxation  of  the  costs  should  be  as  between  solicitor 
and  client.^  There  is  not,  however,  any  fixed  rule  of  the  Court  in  this 
respect.^ 

Where  a  bill  has  been  filed  for  the  general  benefit  of  creditors,  and 
the  estate  has  proved  insufficient,^  the  Court  will  give  the  plaintiflT  his 
costs  of  the  suit,  out  of  the  fund  realized  by  his  exertions,  as  between 
solicitor  and  client.^  This  rule  equally  applies,  where  the  bill  has  been 
filed  by  a  simple  contract  creditor,  and  the  specialty  creditors  have 
proved  debts  to  an  amount  exceeding  the  value  of  the  assets  received  :  ® 
unless  the  specialty  creditors  have  given  the  plaintiff  notice  of  the  insuf- 
ficiency of  the  estate,  and  not  to  proceed  with  the  suit.'' 

A  similar  rule  has  been  adopted  in  the  case  of  suits  by  legatees,  where 
the  estate,  although  sufficient  to  pay  the  debts,  has  proved  insufficient 
to  pay  the  legacies  in  full.^  If,  however,  in  a  suit  instituted  by  a  lega- 
tee, the  fund  is  insuflflcient  for  the  payment  of  the  debts  and  costs,® 
or,  if  in  a  suit  instituted  by  a  residuary  legatee,  the  fund  is  insufficient 
for  the  paj^ment  of  the  debts,  legacies  and  costs, ^°  the  plaintifi' will  only 
be  allowed  his  costs  as  between  party  and  party." 

Where,  in  an  administration  suit  by  the  heir-at-law,  the  realty  and 
personalty  were  insufficient,  the  heir  had  his  costs  as  between  solicitor 

and  client. ^^ 
*1438       *But  it  is  only  where  the  fund  is  insufficient,  that  the  plain- 

11  Moggridjje  v.  Thackwell,  uU  sup. ;  Cur-  ^  Ante,  p.  1424;  Morgan  &  Davey,  137. 

rie  r.  Pve,  ubi'sup. ;  and  see  Attorney-General  [See  Henderson  v.  Dodds,  L.  R.  2  Eq.  532.] 
V.  Carte,   Beames  on  Costs,  Ap.,  No.  2;    1  8  Burkitt  v.   Ransom,  2  Coll.  536;  Cross 

Dick.  113;  Bishop  of  Hereford  v.  Adams,  7  v.    Kennington,   11   Beav.    89;    Waldron   v. 

Ves.  324,  332;  and  see  Osborne  v.  Denne,  7  Frances,  10  Hare,  Ap.  10;  Thomas  v.  Jones, 

Yes.  424.  ubi  sup. ;   Bisset  v.   Burgess,  23  Beav.  278, 

1  Ubi  sup.  281. 

2  See  ante,  p.  15.  ^  Weston  v.  Clowes,  15  Sim.  610.;  Weten- 

3  Aria  v.  Emmanuel,  9  W.  R.  366,  M.  R.;  hall  v.  Dennis,  33  Beav.  285; .  S.  C.  no?n. 
Whicker  v.  Hume,  14  Beav.  509,  528.  Wettenhall  v.  Davis,  9  Jur.  N.  S.  1216.     As 

4  See  Sutton  v.  Doggett,  3  Beav.  9.  to  the  costs  of  plaintiffs  in  a  next-of-kin  suit, 

5  Turner  ».  Turner,  cited  2  R.  &  M.' 687;  where  residue  is  exhausted  in  debts,  see 
Hood  V.  Wilson,  ibid. ;  Brodie  v.  Bolton,  3  Newbegin  v.  Bell,  23  Beav.  386 ;  and  see 
M.  &K.  168;  Stanton  v.  Hatfield,  1  Keen,  Home  v.  Home,  14  W.  R.  957,  V.  C.  K., 
358,  362  ;  Tootal  v.  Spicer,  4  Sim.  510  ;  where  the  fact  of  a  plaintiff  legatee  bemg 
Sutton  V.  Doggett,  3  Beav.  9;  Thomas  v.  also  a  creditor  was  held  not  to  affect  the 
Jones,  1  Dr.  &  Sm.  134;  6  Jur.  N.  S.  391;  principle. 

overruling  Young  v.  Everest,  1  R.  &  M.  426;  lo  Wroughton  v.  Colquhoun,  1  De  G.  &  S. 

Rowlands  v.  Tucker,  ib.  635 ;  and  see  Seton,  357. 

145,  146;  Morgan  &  Davev,  136;  Henderson  n  See,  however,  Wroughton  v.  Colquhoun, 

V.  Dodds,  L.  R.  2  Eq.  532,  V.  C.  K.     [See  ubi  sup.,  and  Newman  v.  Hatch,  cited  Seton, 

Whitsett    V.   City   Building  Association,    3  165,  as  to  the  allowance  of  special  costs  ia 

Tenn.  Ch.  526.1  addition. 

6  Larkins  v.  Paxton,  2  M.  &  K.  320;  12  Tardrew  v.  Howell,  2  Giff.  530;  7  Jur. 
Barker  v.  Wardle,  ib.  818;  ante,  p.  1423  ;  N.  S.  937;  Shittler  v.  Shittler,  4  N.  R.  475, 
Richardson  v.  Jenkins.  17  Jur.  446;  not  re-  M.  R. 

ported  on  this  point  in  1  Drew.  477. 
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tiff,  in  suits  of  this  description,  will  be  entitled  to  have  his  costs  taxed 
in  so  favorable  a  manner :  where  the  fund  is  sufficient  to  pay  all  the 
debts  or  legacies,  and  to  leave  a  surplus  for  the  residuary  legatee,  the 
plaintiff  will  only  have  his  costs  as  between  party  and  party.^  Where, 
however,  in  a  creditor's  suit,  a  fund  had  been  realized  by  the  diligence 
of  the  plaintiff,  and  the  assets  were  more  than  sufficient  for  the  payment 
of  the  debts,  Lord  Langdale  M.  R.  considering  it  a  hardship  that  cred- 
itors not  parties  to  the  suit  should  come  in  and  reap  the  benefit  of  it, 
without  contributing  to  the  plaintiff's  extra  costs,  made  an  order,  by 
which  it  was  directed  that  the  plaintiff's  costs,  as  between  party  and 
party,  should  be  paid  out  of  the  fund,  and  that  his  extra  costs  should 
be  paid,  pro  rata,  by  aU  the  creditors  who  partook  of  the  benefit  of  the 
suit.'^ 

It  frequently  happens  that,  in  suits  to  which  the  trustees  or  personal 
representatives  are  parties,  either  as  plaintiffs  or  defendants,  and  which 
do  not  involve  any  account,  they  have  incurred  expenses  which  it  is 
very  right  they  should  be  reimbursed,  but  which  do  not  fall  under  the 
denomination  of  costs  of  the  suit,  even  when  directed  to  be  taxed  as 
between  solicitor  and  cUent.  Of  this  nature  are  cases  laid  before  coun- 
sel, for  their  opinion  preparatory  to  the  institution  of  the  suit,  and  many 
other  charges  of  that  description,  to  which,  where  there  is  a  decree 
directing  an  account,  a  trustee  would  be  considered  entitled,  under  the 
head  of  just  allowances,^  but  which,  where  there  is  no  decree  for  an 
account,  and  consequently  no  opportunity  of  claiming  just  allowances, 
a  trustee  would  be  in  danger  of  losing :  especially  in  cases  where  the 
suit  does  not  involve  property  out  of  which  they  can  be  retained,  or 
disposes  of  the  whole  of  the  trust  fund.  The  Court  will,  therefore,  in 
such  cases,  upon  the  statement  that  such  charges  have  been  incurred, 
extend  the  order  for  the  taxation  of  costs,  as  between  solicitor  and 
client,  to  the  costs,  charges,  and  expenses  properly  incurred  by  the 
trustee.*  Under  such  a  direction  as  this,  the  trustee  may  obtain  all 
such  expenses  as  he  has  properly  incurred,  relating  to  the  trust  prop- 
erty, in,  or  in  connection  with  the  suit :  although  they  are  not  properly 
costs  in  the  cause ;  and  under  it  he  may  be  allowed  the  costs  of  litiga- 
tion conducted  by  him  strictly  as  trustee,  whether  successfully  or  unsuc- 
cessfully, and  although  he  may  not  have  been  allowed  such  costs  in  the 
suits  in  which  they  have  been  incurred.^ 

Where  the  costs  are  to  be  paid  out  of  the  party's  own  fund, 
the  *  direction  to  tax  as  between  soUcitor  and  client,  may  prop-  *1439 
erly  include  his  costs  of  or  relating  to  the  suit  or  proceeding,  and 
consequent  thereon.^ 

1  Brodie  v.  Bolton,  .3  M.  &  K.  168;  *  Seton.  768;  Morgan  &  Davey,  2.  For 
Thomas  v.  Jones,  uhi  sup.  form  of  order,  see  Seton,  767. 

2  Stanton  v.  Hatfield,  1  Keen,  358,  362  ;  8  Graham  v.  Wiekham,  11  Jur.  N.  S.  168; 
Sutton  V.  DoffRett,  3  Beav.  9  ;  Goldsmith  v.  13  W.  U.  396,  L.  JJ.;  2  De  G.,  J.  &  S.  497; 
Russell,  5  De  (i.,  M.  &  G.  547,  556.  but  see  Vaynn  v.  Little,  27  Beav.  83. 

8  Ante,  p.  1235;  Ord.  XXIII.  16.  i  Seton,  93. 
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Except  in  the  cases  above  pointed  out,  it  is  not  the  practice  to  give 
a  party  his  costs,  charges,  and  expenses.  Where,  however,  a  defend- 
ant put  in  four  insufHcient  answers,  and  was  committed  till  he  was 
examined  upon  interrogatories,  he  was,  after  putting  in  his  examina- 
tion, ordered  to  be  discharged,  on  payment  of  the  plaintiff's  costs, 
charges,  and  expenses.'^  And  where  an  answer  was  ordered  to  be  taken 
oft'  the  file,  because  it  was  evasive  and  illusory,  the  defendant  who  had 
filed  it  was  ordered  to  pay  all  the  costs  and  expenses  occasioned  by  it." 
Where  also,  the  suit,  though  ostensibl}'  for  specific  performance,  was, 
in  the  opinion  of  the  Court,  collusively  filed  for  a  different  object,  the 
bill  was  dismissed  with  all  costs,  charges,  and  expenses  properly  in- 
curred by  the  defendant  in  reference  to  the  suit.* 

Under  the  former  practice  of  the  Court,  there  were  many  expenses 
necessarily  incurred  in  the  prosecution  of  the  suit  which  were  not 
allowed  in  taxations  as  between  party  and  party ;  but  now,  in  such 
taxations,  the  Taxing  Master  may  allow  to  the  party,  entitled  to  receive 
such  costs,  all  such  just  and  reasonable  expenses  as  appear  to  have 
been  properly  incurred :  in  the  service  and  execution  of  writs,  and  the 
service  of  orders,  notices,  petitions,  warrants,  and  summonses :  in 
advising  with  counsel  on  the  pleadings,  eAddence,  and  other  proceed- 
ings in  the  cause :  in  procuring  counsel  to  settle  and  sign  pleadings, 
and  such  petitions  as  may  appear  to  be  proper  to  have  been  settled  by 
counsel :  in  procuring  consultations  of  counsel :  in  procuring  the  attend- 
ance of  counsel  in  the  Judge's  Chambers,  where  the  Judge  has  certified 
the  case  to  be  proper  for  counsel  to  attend :  in  procuring  evidence  by 
deposition  or  affidavit,  and  the  attendance  of  witnesses  :  and  in  supply- 
ing counsel  with  copies  of,  or  extracts  from,  necessary  documents  ;  but, 
in  allowing  such  costs,  the  Taxing  Master  is  not  to  allow  to  such  party 
any  costs  which  do  not  appear  to  have  been  necessary  or  proper  for  the 
attainment  of  justice,  or  for  defending  his  rights,  or  which  appear  to 
have  been  incurred  through  over-caution,  negUgence,  or  mistake,  or 
merely  at  the  desire  of  the  party. ^ 

Expenses  incurred  in  consequence  of  affidavits  being  prepared  or 
settled  b}'  counsel,  can  be  allowed  only  when  the  Taxing  Master  shall, 
in  his  discretion,  and  on  consideration  of  the  special  circum- 
*1440  stances  *  of  each  case,  think  such  expenses  properly  incurred; 
and  in  such  case,  he  is  at  liberty  to  allow  the  same,  or  such  part 
thereof  as  he  may  consider  just  and  reasonable  :  whether  the  taxation 
be  between  solicitor  and  client,  or  between  party  and  part}'.^ 

Where  two  counsel  appear  for  the  same  party,  upon  the  hearing  of 
an}'  cause  or  matter,  and  it  appears  to  the  Taxing  Master  to  have  been 

2  Farquharson  t'.  Balfour,   T.  &  R.  184,  C.  S. ;  and  see  Cooke  v.  Cooke,  11  Jur.  N.  S. 

206;  ante,  p.  773.  53.3;  13  W.  R.  697,  L.  C. 

8  Read  v.  Barton,  3  K.  &  J.  166 ;  S.  C.  6  Ord.  XL.  32. 

worn.  Reid  o.  Barton,  3  Jur.  N.  S.  263;  ante,  i  Ord.  XL.   17;    ante,   p.   901;    and  see 

p.  785.  Davies  v.  Marshall   (No.  2),  1  Dr.  &  Sm. 

4  Simpson  v.  Malherbe,  13  \V.  R.  887,  V.  564. 
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necessar}'  or  proper  for  such  part}'  to  retain  two  counsel  to  appear,  the 
costs  occasioned  thereby  will  be  allowed,  although  both  of  such  counsel 
may  have  been  selected  from  the  outer  bar.'^ 


*  Section  V.  — Method  of  Taxation. 
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Oriofinall}',  all  references  for  the  taxation  of  costs  were  made  to  the 
Master  in  Ordinary :  who  used  to  be  attended  for  that  purpose  by  the 
Clerks  in  Court  of  all  parties.     In  consequence,  however,  of  the  multi- 


2  Ord.  XL.  20.  See,  as  to  the  following 
—  Brief  to  a  second  and  third  counsel :  Down- 
ing College  Case,  3  M.  &C.  474;  Cockburn  v. 
Eaphael,'7  Jur.  246,  L.  C  ;  Wastell  v.  Leslie, 
8  Jur.  1001.  V.  C.  E. ;  Lucas  v.  Peacoclv,  8 
Beav.  1,  12;  Sturge  v.  Dimsdale,  9  Beav. 
170:  10  Jur.  277;  Smith  v.  Earl  of  Effing- 
ham, 10  Beav.  378,  388 ;  Stephens  v.  New- 
borough,  11  Keav.  403,  412 ;  Friend  v.  Solly, 
10  Beav.  329;  Cooke  v.  Turner,  12  Sim.  649; 
Carter  v.  Barnard,  16  Sim.  157;  12  Jur.  322; 
Green  v.  Briggs,  7  Hare,  279  ;  Attorney-Gen- 
eral V.  Munro,  1  M'N.  &  G.  213;  Midland 
Railwav  Company  v.  Brown,  10  Hare  Ap. 
44:  17  Jur.  969;  Davis  v.  Earl  Dvsart,  8  De 
G.,  M.  &  G.  33;  21  Beav.  124;  Pearce  v. 
Lindsay,  1  De  G.,  F.  &  J.  573;  Johns.  702; 
Betts  V.  Clifford.  1  J.  &  H.  74;  Flockton  v. 
Peake,  12  W.  R.  102-3,  V.  C.  W. ;  Went- 
worth  V.  Lloyd,  L.  R.  2  Eq.  607;  12  Jur.  N. 
S.  581,  M.  K'.  [Costs  of  three  counsel:  Kirk- 
wood  V.  Webster,  9  Ch.  Div.  239.]  Consul- 
tations :  Lucas  v.  Peacock,  8  Beav.  1,  12 ; 
Smith  V.  Earl  of  Ethnoiham,  10  Beav.  328, 
385,  389;  Re  Catlin,  18  Beav.  516;  Ernest  v. 
Partridge,  11  W.  R.  715.  V.  C.  W.;  Forster 
T.  Davies,  32  Beav.  624;  11  W.  R.  813. 
Quantum  of  fees  :  Attorney-General  v.  Lord 
Carrington,  6  Beav.  454 ;  Parkinson  v.  Han- 
bury,  11  Jur.  N.  S.  474;  13  W.  R.  1056,  L. 
JJ."  Special  fees:  Nichols  v.  Haslam,  15 
Sim.  49;  Smith  v.  Earl  of  Effingham,  10 
Beav.  370,  384,  385  ;  Green  v.  Briggs,  7  Hare, 
279.  Refreshers:  1  Grant  Pr.  253,  467;  and 
ante,  p.  997,  note  (6).  Brief  to  the  Attorney- 
General,  in  a  charity  case  :  Attorney-General 
V.  Drapers'  Company,  4  Beav.  305.  Fees  to 
counsels'  clerks:  lie  Cotton,  9  Beav.  107, 
110. 

See,  also,  as  to  the  costs  of  the  following 
subjects  —  Accountants :  Ord.  in  Bank.  19 
May,  18.55;  1  Jur.  N.  S.  Pt.  2,  237;  Deacon's 
Bank,  1395.  Affidavits  on  interlocutory  ap- 
plications: Camiilc  V.  Donato,  11  Jur.  N.  S. 
26;  13  W.  R.  358,  L.  C.  Amendment  of 
bill:  nnle,  pp.  422-426.  Answers:  ante,  pp. 
730,  777.  Appearance  by  plaintiff  for  de 
fcndant:  ante,  ]).  478.  Attachment:  ante, 
p.  471.  Boundary  suit:  ante,  p.  1165. 
Brief  prematurely  prepared  :  Friend  v.  Solly, 
10  Beav.  323.  "Cause  struck  out:  ante,  p. 
975.  Contempts:  ante,  p.  507  et  seq.  Con- 
tribution to  costs:  avte,  p.  1213.  (Josts  in 
the  cause:  ante,  p.  1378.  Costs  of  the  day: 
ante,  p.  975.     Creditors  and  other  claimants  : 

13 


ante,  pp.  1212-1214.  Demurrer  by  witness : 
ante,  p.  945.  Demurrer  to  bill:  ante,  pp. 
594,  599.  Disclaimers:  ante,  pp.  706,  709. 
Dismissing  bill,  and  staj^ng  proceedings: 
ante,  p.  790  et  seq.  Dower  suit:  ante,  p. 
1166.  Evidence  taken  abroad :  ante.  t[>.  919. 
Examination  debene  esse:  ante,  p.  941.  Ex- 
aminers' fees:  ante,  p.  910,  note.  Excep- 
tions to  answer:  ante,  p.  773.  Formal 
parties:  ante,  pp.  431,  432;  Impertinent 
matter:  ante,  p.  350.  Inspection  and  copies 
of  documents :  post.  Chap.  XLII.  Interlocu- 
tory applications:  ante,  p.  1378.  Interpre- 
ters :  Earl  of  Shi-ewsbury  v.  Trappes,  8  Jur. 
N.  S.  587;  10  \V.  R.  66-3,  V.  C.  W.  Issues: 
ante,  pp.  1148,  1383.  Journeys:  Crosslev  «. 
Parker.  1  J.  &  W.  460,  466 ;  Afsop  i'.  Lord  Ox- 
ford, 1  M.  &  K.  564,  566;  Harlock  v.  Smith.  2 
M.  &  C.  495.  523  ;  Howell  v.  Tvler,  2  Y.  &  C. 
C.  C.  284.  288;  Re  Price,  9  BeaV.  234 :  Re  Be- 
van,  20  Beav.  146  ;  Clark  v.  Malpas  (No.  2),  31 
Beav.  554.  Just  allowances  :  ante,  p.  1232.  Mo- 
tions :  ante,  p.  1368,  axidpost,  Chap.  XXXV. 
§  2.  New  inquiry  as  to  damages :  ante,  p. 
1142.  New  trials:  ante,  pp.  1137,  1149. 
Observations  for  counsel :  Davies  v.  Marshall 
(No.  2),  1  Dr.  &  Sm.  564,  567;  Ernest  f. 
Partridge,  11  W.  R.  715,  V.  C.  W.  Parties 
attending  under  order :  ante,  p.  437.  Parti- 
tion suit :  ante,  p.  1162.  Paupers  :  ante,  pp. 
43,  155.  Pleas:  ante,  pp.  696,  698,  701,  704. 
Printed  copies  of  bill :  ante,  p.  399.  Printed 
copies  of  answer:  anle,\).  758.  Procuration 
fee:  Re  Bayley,  2  W.  R.  404,  M.  R.  Secu- 
rity for  costs :  ante,  p.  28.  Separate  an- 
swers :  ante,  p.  730.  Sequestration  :  ante,  p. 
1061.  Short-hand  writers'  notes  :  Malins  v. 
Price,  1  Phil.  590;  Smith  v.  Earl  of  Effing- 
ham, 10  Beav.  378,  384,  386;  Re  London, 
Birmingham,  &  Bucks  Railwav,  Ex  parte 
Curzon,  6  W.  R.  141,  V.  C.  "K.;  Clark  v. 
Malpas  (No.  2),  31  Beav.  5.54;  Flockton  v. 
Peake,  12  W.  R.  1023,  V.  C.  W.;  [Kirk- 
wood  V.  Webster,  9  Ch.  Div.  239.]  Solicitor 
trustee:  ante,  p.  1413.  Special  examiner: 
ante,  p.  906,  note.  Term  fees :  Davies  v. 
Marshall  (No.  2),  1  Dr.  &  Sm.  567.  [View: 
Stockbridge  Iron  Co.  v.  Cone  Iron  Works 
Co.,  102  Mass.  80.]  Written  bill :  ante,  p. 
396.  Written  brief  of  bill,  or  of  answer: 
ante,  p.  997,  note  (6);  and  see  post,  Chap. 
XXXV.,  XLIV.,  and  XLV. 

For  forms  and  precedents  of  bills  of  costs, 
sec  Morgan  &  Davey,  420  tt  seq. 
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plicity  of  business  in  the  Master's  offices,  it  gradually  became  the  prac- 
tice to  leave  all  the  details  of  the  taxation  to  the  Clerks  of  Court,  and 
onlv  to  call  upon  the  Master  to  decide  any  question  of  principle  that 
happened  to  arise. ^  Upon  the  abolition  of  the  office  of  Six  Clerk,  new 
officers,  called  Taxing  Masters,  were  appointed^  for  this  particular 
duty :  who  perform  all  the  duties  before  that  time  performed  by  the 
Masters  in  Ordinary  in  relation  to  the  taxation  of  costs  ;  and  have,  iu 
respect  thereof,  all  the  powers  and  authorities  formerly'  vested  in  the 
Master  in  Ordinarj^  to  administer  oaths  :  ^  examine  witnesses  and  par- 
ties :  order  the  production  and  inspection  of  books,  papers,  and  docu- 
ments :  proceed  de  die  in  diem :  make  separate  reports  and  certificates  : 
require  that  an}'  party  be  represented  by  a  separate  solicitor  :  and  direct 
and  adopt  all  such  other  proceedings  as  might  formerly  be  directed  and 
adopted  by  the  Masters  in  Ordinary,  on  references  for  the  taxation  of 
costs,  and  taking  accounts  of  what  is  due  in  respect  of  such  costs,  and 
such  other  accounts  connected  therewith  as  may  be  directed  by  the 
Court.^ 

The  Taxing  Masters  are  assistant  to  each  other  ;  and  in  the  discharge 
of  their  duties,  and  for  the  better  despatch  of  the  business  of  their 
respective  offices,  any  Taxing  Master  may  tax,  or  assist  in  the  taxation 
of,  a  bill  of  costs  which  has  been  referred  to  any  other  Taxing  Master 
for  taxation,  and  for  ascertaining  what  is  due  in  respect  of  such  costs  ; 
and,  in  such  case,  they  certify  accordingly.^ 

All  references  for  the  taxation  of  costs  are  made  to  the  Taxing 
Master  in  rotation ;  or,  if  there  has  been  any  former  taxation  of 
*1442  *  costs  in  the  same  cause  or  matter,  then  to  the  Taxing  Master 
before  whom  such  former  taxation  has  taken  place. -^  In  the 
order  directing  the  taxation,  the  words  "  The  Taxing  Master"  are  used ; 
but  by  that  expression  is  meant,  the  Taxing  Master  in  rotation,  or,  in 
case  any  pre\dous  reference  has  been  made,  the  Taxing  Master  to  whom 
the  cause  or  matter  stands  referred,  as  the  case  may  be.^ 

Where  a  bill  or  petition  is  dismissed  with  costs,  or  a  motion  is  refused 
with  costs,  or  any  costs  are,  by  any  general  or  special  order,  directed  to 
be  paid,  the  Taxing  Master  may  tax  such  costs  without  any  order  refer- 
ring the  same  for  taxation :  unless  the  Court,  upon  the  application  of 
the  party  alleging  himself  to  be  aggi'ieved,  prohibits  the  taxation ;  and 
the  costs,  when  certified  by  the  Taxing  Master,  are  recoverable  by 
subpoena.^    The  Taxing  Masters,  however,  do  not  in  general  act  upon 

1  Mr.  Mills's  Evidence,  Chan.  Rep.  3  And  see  5  &  6  Vic.  c.  10.3,  §  7.  A  fee 
(1826),  App.  B.  No.  2.5,  p.  .557.  of  Is.  Qd.,  by  either  scale,  is  payable,  in  fee- 

2  Under  5  &  6  Vic.  c.  103,  §  4.  There  are  fund  stamps,  for  every  oath,  affirmation,  or 
at  present  seven  Taxing  Masters,  each  of  attestation  upon  honor.  Regul.  to  Ord. 
whom  has  one  Chief  Clerk,  and  one  assistant  Sched.  4. 

clerk,  appointed  under  that  Act.     As  to  the  *  Ord.  XL.  1. 

salaries   and   pensions  of    the    Masters,  and  ^  Ord.  XL.  3. 

their  Chief  Clerks,  see  5  &  6  Vic.  c.  103;  15  1  Ord.  XL.  2. 

&  16  Vic.  c.  87,  §§  40,  46-48,  50,  51,  as  to  the  2  Ord.  XXUL  1;  Seton,  86,  91. 

salaries  of  the  assistant  clerks,  see  Me  The  8  Or(i.  XX..  38. 

Suitors  of  the  Court  of  Chancery,  1  W.  N. 

287,  L.  C. 
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this  permission  ;  and  it  is  the  practice  to  insert  a  direction  for  taxation 
in  all  decrees  or  orders,  where  costs  are  directed  to  be  paid.* 

The  Taxing  Masters  cannot  be  required  to  take  accounts,  not  con- 
nected with  the  bills  referred  to  them  for  taxation  ;  ^  but  where  an  ac- 
count consists  in  part  of  any  bill  of  costs,  or  the  Judge  is  authorized  to 
fix  the  amount  of  costs  to  be  allowed  a  creditor  who  has  established  his 
debt  in  the  Judge's  Chambers,  the  Taxing  Master  may  be  directed  by 
the  Judge  to  assist  him  in  settUng  such  costs  ;  and  the  Taxing  Master, 
on  receiving  sucli  direction,  will  proceed  to  tax  such  costs,  and  has  the 
same  powers,  and  the  same  fees  are  payable  in  respect  thereof,  as  if 
the  same  had  been  referred  to  the  Taxing  Master  by  an  order ;  and  he 
will  return  the  same,  with  his  opinion  thereon,  to  the  Judge  by  whose 
direction  the  same  were  taxed.® 

Where,  upon  the  taxation  of  any  bill  of  costs,  it  appears  to  the  Taxing 
Master  that,  for  the  purpose  of  duly  taxing  the  same,  it  is  necessary  to 
inspect  any  documents  relating  to  the  cause  or  matter  which  are  in  the 
Chambers  of  any  Judge,  he  may  request  the  Chief  Clerk  of  the  Judge 
to  cause  the  same  to  be  transmitted  to  his  office,  and  also  to  certify  any 
proceedings  in  Chambers  which  may  be  comprised  in  the  bill  of  costs 
under  taxation ;  and  in  such  cases,  the  Chief  Clerk,  at  and  for  such 
times  as  the  due  transaction  of  the  business  at  Chambers  will  permit, 
will  direct  such  documents  to  be  transmitted  to  the  office  of  the  Taxing 
Master  for  his  use  ;  and  will  certify  the  proceedings  which  have 
taken  place  in  Chambers.'  *  When  the  Taxiug  Master  has  cer-  *1443 
tified  the  costs,  he  returns  the  documents  to  the  Chambers  of  the 
Judge.  ^ 

When  a  document  is  transmitted  from  the  Chambers  of  a  Judge  to 
the  office  of  a  Taxing  Master,  a  memorandum  of  the  transmission  is 
signed  by  the  Taxing  Master  or  his  clerk,  and  delivered  to  the  Chief 
Clerk  ;  and  when  the  document  is  returned,  a  memorandum  of  the  re- 
turn is  signed  by  the  Chief  Clerk,  or  by  one  of  his  clerks,  and  delivered 
to  the  Taxing  Master.^ 

There  are  two  scales  regulating  the  fees  of  Court,  and  the  fees  which 
solicitors  are  entitled  to  charge :  such  scales  being  called,  the  Higher 
Scale,  and  Lower  Scale. »  The  Lower  Scale  applies  (unless  the  Court 
ordeis  to  the  contrary)  in  the  following  cases:  (1.)  To  all  suits  by 
creditors,  legatees  (whether  specific,  pecuniary,  or  residuary),  devisees 
(whether  in  trust  or  otherwise),  heirs-at-law  or  next  of  kin,  in  which 
the  personal  or  real,  or  personal  and  real  estate,  which  is  the  subject  of 
the  suit,  is  under  the  value  of  1000/.  ;  (2.)  To  all  suits  for  the  execu- 
tion of  trusts,  in  which  the  trust  estate  or  fund  is  under  the  value  of 
1000/.  ;   (3.)  To  all  suits  for  foreclosure  or  redemption,  or  for  enforcing 

*  Seton,  92.  ''  Ord.  XL.  26. 

6  KinR  I'.  Saverv,  8  De  G.,  M.  &  G.  311  ;  i  Ord.  XL.  20. 

2.Jur.  N.  S.  4:jl.    "  2  Oid.  XL.  27. 

6  Ord.  XL.  24,  2.5.     As  to  costs  of  crcd-  »  For  tables  of  fees  of  Court,  and  of  ieea 

iters,  see  ante,  p.  1212  et  seq.  and  notes.     For  and  charges  allowed  solicitors,  see  Vol.  IIL 
form  of  direction,  see  Vol.  IIL  ' 
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any  charge  or  lien,  in  which  the  mortgage  whereon  the  suit  is  founded, 
or  the  charge  or  lien  sought  to  be  enforced,  is  under  the  amount  of 
1000/.;  (4.)  To  all_  suits  for  specific  performance,  in  wliich  the  pur- 
chase-money or  consideration  is  under  the  amount  or  value  of  1000/.  ; 
(5.)  To  all  proceedings  under  the  Trustees  Relief  Acts,  or  under  the 
Trustee  Acts,  in  which  the  trust  estate  or  fund  is  under  the  value  of 
1000/.  ;  *  (6.)  To  all  proceedings  relating  to  the  guardianship  or  main- 
tenance of  infants,  in  which  the  property  of  the  infant  is  under  the 
value  of  1000/.  ;  and  (7.)  To  all  proceedings  by  special  case,  and  all 
proceedings  relating  to  funds  carried  to  separate  accounts,  and  to  all 
proceedings  under  any  railway  or  private  Act  of  Parliament,  or  under 
any  other  statutory  or  summary  jurisdiction,  and  generally  to  all  other 
cases  where  the  estate  or  fund  to  be  dealt  with  is  under  the  amount  or 
value  of  1000/.^ 

The  Higher  Scale  applies  in  all  other  cases,  unless  the  Court  orders 
to  the  contrary,  as  to  all  or  any  of  the  parties.®    The  test  is,  whether 
the  property  is,  at  the  time  of  the  institution  of  the  suit,  of  the 
*1444  actual  value  of  1000/.^     Although  the  fund  sought  to  *  be  recov- 
ered does  not  amount  to  1000/.,  the  higher  scale  will  apply,  if  the 
bill  seek  other  and  material  relief.^ 

Where  a  solicitor  or  party  institutes  any  proceeding,  in  respect  of 
which  he  claims  to  pay  the  fees  of  Court  according  to  the  lower  scale, 
he  must  file  with  the  Clerk  of  Records  and  Writs  a  certificate  that,  to 
the  best  of  his  judgment  and  belief,  the  lower  scale  of  fees  is  applicable 
to  the  case. 2  The  Clerk  of  Records  and  Writs  will,  at  the  request  of 
any  solicitor,  or  party  acting  in  person,  mark  a  copy  of  the  certificate ; 
and  on  production  of  such  copy,  the  officers  of  the  Court  will  receive 
and  file  all  proceedings  in  the  suit  or  matter,  bearing  stamps  according 
to  the  lower  scale. ^ 

If,  in  any  case  certified  for  the  lower  scale,  it  happens  that  the  solic- 
itor becomes  entitled  to  charge  and  be  allowed  according  to  the  higher 
scale,  the  deficiency  in  the  fees  of  Court  must  be  made  good  ;  *  and  if, 
in  any  case  in  which  the  fees  of  Court  have  been  paid  upon  the  higher 
scale,  it  happens  that  the  solicitor  becomes  entitled  to  charge  and  be 
allowed  only  according  to  the  lower  scale,  the  excess  of  fees  of  Court 

4  In  the  preceding  cases,  and  some  others,  /«  re  Sanderson,  7  Ch.  Div.   176,   where  the 
the  power    and   authority   of  tlie    Court   of  decision  in  Re  Keece's  case  is  explained.] 
Chancery  may  be  exercised  by  the  County  i  Grimes    v.  Harrison,  27  Beav.    198;    5 
Courts,  where  the  property  does  not  exceed  Jur.  N.   S.  972;  and  see  Flockton  v.  PeaJse; 
500/. ;  see  28  &  29  Vic.  c.  99,  §§  1,  2;  and  see  12  W.  R.  1023,  V.  C.  W. 

post,  Chap.  XLV.,  Statutory  Jurisdictim.  2  Reg:ul.  to  Ord.  III.  3.     For  form  of  cer- 

5  Kegul.  to  Ord.  II.  1.     The   rule  applies       tificate,  see  Vol.  III. 

to  interpleader  suits,  where  the  fund  is  under  3  Regul.  to  Ord.  Ill-  3,  4. 

1000^.;  Gibbs  v.  Gibbs,  4  Jur.  N.  S.  371;  6  *  lb.  5.     This  is  usually  done,  by  placmg 

W.  R.  415,  V.  C.  K.  additional  adhesive  fee-fund  stamps  on  the 

6  Regul.  to  Ord.  II.  2 ;  Reade  v.  Bentlev,  several  documents  issued  on  the  lower  scale, 
3  K.  &  J.  271.                                                   '  and  causing  such  stamps  to  be  cancelled  by 

■7' Judd  «.  Plum,  29  Beav.  21;  7  Jur.  N.  S.  the  proper  officers,  in  the  departments  in 
12  Re  Reece,  Gould  v.  Dummett,  L.  R.  2  which  the  former  stamps  were  cancelled. 
Eq.  609  ;  12  Jur.  N.  S.  614,  M.  R.     [But  see      The  certificate  may,  also,  be  withdrawn;  see 

Braithwaite's  Pr.  7. 
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SO  paid  may  be  allowed  upon  the  taxation  of  costs,  if  the  circumstances 
of  the  case,  in  the  judgment  of  the  Taxing  Master,  justify  such  an 
allowance.^ 

For  the  purpose  of  procuring  a  bill  of  costs  to  be  taxed  by  the  Taxing 
Master,  the  bill  should  be  prepared,®  and  copied  bookwise,  on  foolscap 
paper,  with  a  clear  margin  on  the  left-hand  side  :  in  order  that  the  taxed 
off  amounts  may  be  there  placed  by  the  Master,  in  taxing  the  bill ;  and 
the  bill  must  be  then  left,  together  with  a  full  copy  of  the  decree  or 
order,  at  the  office  of  the  proper  Taxing  Master.^  The  copy  of  the 
decree  or  order  is  also  written  on  foolscap  paper ;  and  in  the  margin 
must  be  wTitten  a  certificate,  by  the  solicitor  procuring  the  taxation, 
that  it  is  a  true  copy  of  the  original  decree  or  order  as  passed  and  en- 
tered.* If  there  has  been  any  previous  taxation  in  the  cause  or  matter, 
the  bill  of  costs,  and  the  copy  of  the  decree  or  order,  are  taken  at  once 
to  the  office  of  the  Master  before  whom  the  previous  taxation  took 
place. ^  If  there  has  been  no  previous  taxation,  the  solicitor 
must  write  a  certificate  to  that  *  effect  in  the  margin  of  the  orig-  *1445 
inal  decree  or  order,  and  of  the  copy ;  ^  and  must  take  the  de- 
cree or  order  to  the  office  of  the  sitting  Master :  '^  who  will  insert  the 
name  of  the  Taxing  Master  in  rotation,  in  a  certificate  prepared  for 
Mm  by  the  solicitor  in  the  margin  of  the  decree  or  order,  and  will  sign 
such  certificate.^  A  copy  of  this  certificate  must  then  be  added  to  the 
copy  of  the  decree  or  order :  which  is  then  left  with  the  clerk  of  the 
Master  in  rotation.* 

On  leaving  the  bill  of  costs,  a  warrant  which  is  underwiitten  to  that 
eflfect,  is  taken  out,^  and  must  be  served  on  the  several  parties  entitled 
to  attend  the  taxation  ;  and  an  appointment  to  proceed  with  the  taxa- 
tion must  also  be  obtained ;  but  previously  to  doing  so,  the  several 
papers  and  vouchers,  in  respect  whereof  charges  are  contained  in  the 
bill  of  costs,  must  be  left  with  the  Master's  clerk.''  A  warrant,  stating 
the  time  of  the  appointment,  and  underwritten  with  the  object  thereof, 
must  be  issued  and  served  on  the  parties. '^ 

5  Regul.  to  Ord.  III.  6.  For  tables  of  Chambers,  under  Ord.  XL.  25,  uhi  sup.,  the 
Court  fees,  see  Vol.  III.  certiticates  mentioned  in  the  text  are  written 

6  For  forms  and  precedents  of  bills  of  costs,       on  the  direction  to  tax. 

see  Morgan  &  Davey,  426  et  seq.;  and  see  ^  For  form  of  warrant,  see  Vol.  III. 

ante,  p.  lilO,  note  (2).  ^  The  papers  and  vouchers  should  be  ar- 

7 'where  the  Judge  requires  the  assistance  ranged  in  the  order  in    which  the  charges 

of  the   Taxing  Master,  under  Ord.  XL.  2-5,  occur  in  the  bill. 

the  bill  of  costs  produced  as  a    voucher  at  ^  The  warrants  on  leaving  and  to  tax  are 

Chambers  is  identilied  bv  the  initials  of  the  usually  obtained  and  served  at  the  same  time; 

Chief  Clerk,  and  left  at  the  Taxing  Master's  but  all  the  bills  taxable  under  tlie  decree  or 

office,  together  with  the  direction,  signed  by  order  are  usually  required  to  be  left,  before 

the  (Jhief  Clerk,  to  tax  the  same.    For  form  any  appointment  to  tax  will  be  given.     Not 

of  direction,  see  Vol.  III.  more  than  one  warrant  can  be  issued  on  one 

8  For  form  of  certificate,  see  Vol.  III.  bill  or  set  of  bills,  unless  the  Taxing  Mas- 

8  See  Ord.  X.XIII.  1.  ter  thinks  it  necessary  to  issue  anew  warrant. 

1  For  form  of  certificate,  see  Vol.  III.  Rcgul.  to  Ord.   Sched.  4.     In  practice,  one 

2  The  name  of  the  Sitting  Master  will  be  warrant  on  leaving,  and  one  warrant  to  tax 
found  put  up  in  the  entrance  hall  of  the  Tax-  each  bill,  or  set  of  bills,  are  issued.  A  fee  of 
ing  Masters'  offices.  3«.  higiier  scale,  and  Is.  lower  scale,  is  pay- 

8  For  form  of  certificate,  see  Vol.  III.  able  for  every  warrant;   ibid.     For  form  of 

*  Where  the  bill  to  be  taxed  is  sent  from      warrant  to  tax,  see  Vol.  III. 
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The  warrants  must  be  serA'cd  in  the  same  manner  as  other  proceed- 
ings not  requiring  personal  service.® 

On  being  served  with  the  warrant  on  leaving,  any  party  entitled  to 
attend  the  taxation  who  reqmres  a  cop}"  of  the  bill  should  make  a  writ- 
ten application  for  such  copy,  with  an  undertaking  to  pay  the  proper 
charges  to  the  solicitor  or  party  by  whom  the  bill  has  been  left.^  Upon 
such  application  and  undertaking,  the  copies  are  to  be  made  b}'^  such 
solicitor  or  party :  "  who  is  to  be  answerable  for  the  same  being  true 
copies. ^^  The  copies  are  to  be  made  side  for  side,  so  as  to  correspond 
with  the  bills  of  costs  left  in  the  office  :  ^^  the  folios  being  numbered 
consecutively  in  the  margin  ;  and  the  name  and  address  of  the  party  or 
solicitor,  by  whom  the  same  is  made,  being  indorsed  thereon ;  ^^  and 
they  are  to  be  ready  to  be  delivered  at  the  expiration  of  forty-eight 
hours  after  the  delivery  of  the  request  and  undertaking,  or  within  such 
other  time  as  the  Court  may  in  any  case  direct ;  and  are  to  be  delivered 
accordingly  on  demand,  upon  payment  of  the  proper  charges." 
*1446  *  The  copies  are  to  be  written  on  paper  of  a  convenient  size,^ 
with  a  sufficient  margin,  and  in  a  neat  and  legible  manner,  simi- 
lar to  that  which  is  usually  adopted  by  law  stationers  ;  and  unless  so  writ- 
ten, the  parties  or  solicitors  delivering  them  are  not  entitled  to  be  paid 
for  the  same.^ 

Where  any  party  or  solicitor  who  is  required  to  deliver  any  such 
copy,  either  refuses  to  deliver  the  same,  or  does  not  deliver  the  same 
within  the  time  allowed  for  that  pui-pose,  the  person  making  the  ap- 
plication is  at  liberty  to  procure  a  copy  from  the  office  in  which  the 
original  has  been  left :  in  the  same  way  as  if  no  such  application  had 
been  made  to  the  solicitor ;  and  in  such  case,  no  costs  are  payable 
to  the  solicitor  so  making  default,  in  respect  of  the  copy  so  applied 
for ;  ^  and  an  addition  of  two  clear  daj's  will  be  made  to  the  period 
within  which  any  proceeding  which  may  have  to  be  taken  after  obtain- 
ing such  copy  ought  to  be  so  taken  :  so  that  the  person  requiring  such 
copy  may  be  as  little  prejudiced  as  possible  by  such  neglect.* 

The  Taxing  Master  will  not  allow  any  costs  in  respect  of  any  such 
copy,  unless  the  same  appears  to  him  to  have  been  requisite,  and  to 
have  been  made  with  due  care,  both  as  regards  the  contents  and 
wi'iting.^ 

At  the  appointed  time,  the  parties  attend  before  the  Master ;  ®  and 

8  Ord.  III.  4,  6;  XXXVII.  2;  see  ante,  ^  Foolscap  paper,  bookwise,  with  a  quarter 
pp.  454,  455.                                                               margin,  is  nsuallv  adopted. 

9  Ord.  XXXVI.  4.  2  Ord.  XXXVI.  11. 

10  Ord.  XXXVI.  5.    For  form  of  applica-  8  Ord.  XXXVI.  12. 
tion  and  undertakins?,  see  Vol.  III.  *  Ord.  XXXVII-  16. 

11  Ord.  XXXVI.  8.  5  Ord.  XXXVI.  13. 

12  Ord.  XXXVI.  7.  ^  in  practice,  the  bills  are  usually  gone 

13  Ord.  XXXVI.  8.  through,  and  compared  with  the  papers  and 
1*  Ord.  XXXVI.  6.     The  charge  is  id.  per      vouchers,  by  the  Master's  ])rincipal  clerk  in 

folio ;  except  in  pauper  cases,  when  it  is  l^cZ.       the  presence  of  the  parties,  at  an  appointment 
per  folio.    Regul.  to  Ord.  IV.  1,  2,  3.  made  for  that  purpose,  prior  to  any  attend- 

ance before  the  Master. 
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the  taxation  is  proceeded  with,  and  completed  then,  or  at  subsequent 
adjournments.  The  Master  has  power  to  determine  what  parties  are 
to  be  allowed  their  costs  of  attending  the  taxation.'^  If  any  parties 
entitled  to  attend  the  taxation  fail  to  attend,  the  Master  will  proceed 
in  their  absence,  on  proof  by  affidavit  of  the  due  service  of  the  war- 
rants on  them.  The  affidavit  is  made  before  the  Master,  and  indorsed 
on  the  original  waiTant.® 

Where  a  bill  of  costs  includes  charges  for  business  done  in  a  Court  of 
Law  or  other  Court,  the  Taxing  Master  sometimes  sends  the  bill  to  the 
proper  officer  of  such  Court,  with  a  request  to  such  officer  to  assist  him 
in  the  taxation  thereof;^  and  on  receiving  back  the  bill,  with  the  opin- 
ion of  such  officer  thereon  as  to  how  much  ought  to  be  allowed 
or  disallowed,  the  Taxing  Master  makes  *  his  certificate  of  the  *1447 
taxation,  or  otherwise  disposes  of  the  proceedings  before  him. 

In  a  taxation  as  between  party  and  party,  the  bill  of  costs  may  be 
amended  at  any  time  during  the  pendency  of  the  taxation.^ 

When  the  taxation  is  completed,  the  Master  signs  the  bill.  If  it  is 
intended  to  enforce  pa3-ment  of  the  costs  bj'  any  further  proceedings,  or 
evidence  of  the  amount  is  required,  the  items  taxed  are  added  up,  and 
the  result  of  the  taxation  ascertained  by  the  solicitors,  and  checked  by 
the  Taxing  Master's  clerk  ;  and  a  certificate  ^  of  the  taxation  must  be 
obtained  from  the  Taxing  Master,  and  filed  in  the  Report  office,  and  an 
office  copy  taken. ^ 

Where  any  costs  are  directed  to  be  taxed  and  paid  out  of  any  money 
in  Court,  the  certificate  of  taxation  is  to  state  the  total  amount  of  the 
costs,  without  any  direction  for  that  pm-pose  in  the  decree  or  order  di- 
recting the  taxation.* 

Sometimes,  the  du-ection  is  to  tax  costs,  in  case  the  parties  difljer 

7  Stahlschmidt  «.  Lett,  7  Jur.  N.  S.  1271;  exceed  201.;  and  a  like  further  fee  upon 
9  W.  R.  830,  V.  C.  S.  everyadditional  20^.,  or  fractional  part  thereof. 

8  Ord.  XL.  1.  A  fee  of  Is.  &d.  is  payable  Regul.  to  Ord.  Sched.  4.  Where  no  certifi- 
in  a  fee-fund  stamp,  for  the  oath.  Regul.  to  cate  of  the  taxation  is  required,  the  nd  vnlorem 
Ord.  Sched.  4.  For  form  of  affidavit,  see  fee  is  nevertheless  due;  and  is  payable  on 
Vol.  in.  the  amount  of  the  bill  as  ta-xed,  or  on  such 

9  See  6  &  7  Vic.  73,  §  42;  Regul.  to  Ord.  part  thereof  as  may  have  been  taxed;  and 
Sched.  4.  The  Taxing  Master  in  Chancery  the  solicitor  must,  in  such  case,  cause  the 
will  also  tax  a  bill,  or  part  of  a  bill,  on  the  proper  stamp  (the  amount  thereof  to  be  fixed 
request  of  a  Common  Law  Master;  but  this  by  the  Taxing  Master)  to  be  impressed  on  or 
Court  will  not  entertain  any  application  in  annexed  to  the  bill ;  ibid.  But  if  tiie  officer 
respect  of  what  is  so  done.  "  See  Re  Lett,  10  of  another  Court,  to  whom  a  bill  or  part  of  a 
W.  R.  6.  V.  C.  K.  hill  has  been  sent  for  taxation  {anie,  p.  1446), 

1  Davis  r.  Earl  of  Dysart,  21  Beav.  124;  takes  his  fee  thereon,  the  ad  valorem  duty 
1  Jur.  N.  S.  1153.             "  above  mentioned  is  not  to  be  paid  on  that 

2  Where  the  bill  is  taxed,  on  a  direction  part  of  the  bill  so  taxed  and  charged  for  by 
from  Chambers,  under  Ord.  XL.  25,  oi^e,  p.  him;  ibid.  Where  costs  are  directed  to  be 
1444,  note  (7).  no  certificate  of  tiie  taxation  paid  out  of  a  fund  in  Court,  the  fees  of  taxa- 
is  required;  but  a  memorandum  of  the  Taxing  tion  are  not  payable  by  means  of  stamps, 
Master's  opinion  thereon  is  written  at  the  foot  but  are  carried  over  by  the  Accountant- 
of  the  bill,  and  signed  by  him,  and  returned  General  to  the  credit  of  the  Suitor's  Fee  Fund; 
to  the  Chambers.              '  and  to  that  intent,  the  Ta.xing  Master  must, 

8  A  fee  of  20.<.  higher  scale,  and  10s.  lower  in  such  cases,  certify  the  amount  of  such  fees, 

scale,   is   pavable   on    signing    every    report  Ord.  XXXIX.  8. 

and  certificate.     A  fee  of  10s.,  by  each  scale,  *  Ord.  Wj.  40.     As  to  interest  on  costs, 

is  payable  upon  the  taxation  of  "everv  bill  of  see  23  &  24  Vic.  c.  127,  §  27,  ante,  pp.  1380, 

costs,  as  taxed,  where  the  amount  does  not  1381. 
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about  the  same.  In  this  case,  the  party  claiming  the  costs  brings  the 
bill  of  costs  into  the  Taxing  Master's  otllee,  and  gives  notice  of  his 
having  so  done  to  the  other  party ;  and,  at  any  time  within  eight  days 
after  such  notice,  such  other  party  may  inspect  the  same,  without  fee,  if 
he  thinlfs  fit ;  and  at  or  before  the  expiration  of  the  eight  days,  or  such 
further  time  as  the  Taxing  Master  in  his  discretion  allows,  he  must 
either  agree  to  pay  the  costs  or  signify  his  dissent  therefrom ;  and 
thereupon  he  is  at  liberty  to  tender  a  sum  of  money  for  the  costs  ; 
but,  if  he  makes  no  such  tender,  or  if  the  party  claiming  the  costs 
refuses  to  accept  the  sum  so  tendered,  the  Taxing  Master  proceeds 
to  tax  the  costs  ;  and  where  the  taxed  costs  do  not  exceed  the  sum  ten- 
dered, the  costs  of  the  taxation  are  to  be  borne  by  the  party  claiming 

the  costs. '^ 
*1448  *  Where  the  decree  or  order  directs  a  party  to  retain  his  costs, 
when  taxed,  out  of  the  balance  in  his  hands,  and  to  pay  the 
residue  into  Court:  if  he  delays  to  get  the  costs  taxed,  the  proper 
course  is  for  the  other  party  to  move  that  he  may  bring  in  his  bill  of 
costs  to  be  taxed,  within  a  limited  time.^ 

An  order  directing  the  costs  of  a  suit  to  be  taxed,  warrants  the 
taxation  of  subsequent  costs  ;  '^  and  this  it  has  been  held  to  do,  notwith- 
standing a  reservation  of  subsequent  costs  not  provided  for.  by  the 
decree  :  there  being  other  costs  by  which  these  words  might  be  satisfied.^ 
Where  subsequent  costs  are  not  intended  to  be  given,  the  direction 
should  be  confined  to  costs  up  to  the  decree.* 

An  order  directing  the  taxation  or  payment  of  costs  by  several  par- 
ties, is  joint  and  several ;  and,  if  one  of  them  dies,  the  costs  may  never- 
theless be  taxed  and  recovered  against  the  others.^ 

Plaintiffs  or  defendants  who  appear  by  the  same  solicitor  are  allowed 
only  one  bill  of  costs.*'  More  than  one  bill  of  costs  will,  therefore, 
never  be  allowed  on  behalf  of  the  plaintiffs  ;  and  a  solicitor  appearing 
for  more  than  one  defendant  can  only  make  out  one  bill  of  costs  ;  ^  but 
if  they  are  entitled  to  sever  in  their  defence,  he  may  charge  for  separate 

6  Ord.  XL.  39.     The  partj-  claimincf  the  6  See  Pratt  v.  Bacon,  11  Pick.  495;  Davis 

costs  need  not  give  the  other  party  a  copy  of  v.  McNeil,  1  Ired.  Ch.  344;  Houghton  e.  Bar- 

his  bill,  before  carrying  it  into  the  Master's  ney,  2  Ired   Ch.  393. 

office.     Aubrey  ».  Hoper,  5  Russ.  1.  "'?  Wendell  v.  Lewis,  8  Paige,  613;  Miller 
1  Newsome  v.   Shearman,  2  S.  &  S.  95.  v.  Lincoln,  6  Gray,  556.     Where  the  defend- 
In  this  case  the  application  was,  that  the  de-  ants  in  a  suit  were  verj'  numerous,  and  lived 
fendant  might  pay  the  whole  sum  due  from  at  some  distance  from  each  other,  and  some 
him  into  Court,  but  the  motion  was  refused,  had  joined  in  their  answers,  and  others  had 
as  inconsistent  with  the  order.  filed  separate  answers,  the  main  subject  of 
■^  Quarrell  v.  Beckford,  1  Mad.  269,  286;  the  controversy,  however,  being   the  same, 
and  see  Chitton  v.  Pardon,  T.  &  R.  301,  304;  viz.,  whether  there  was  a  partnership  or  joint 
ante,  pp.  1368,  1376.  liabilitv  between  the  plaintiffs  and  defendants, 
3  Quarrell  v.  Beckford,  1  Mad.  269,  286.  the  Co"urt  directed,  that  in  addition  to  one 
*  Ibid. ;  Seton,  57 ;  aiite,  p.  1376.  general  bill  of  costs  for  the  defendants,  to  be 
6  Meredyth  v.   Hughes,  3  Y.   &  J.   188;  taxed  as  in  an  action  at  Law,  a  specific  sum 
Michel  V.  Bullen,  6  Prl  87;  Ex  parte  Bishop,  should    be   taxed   for   each   distinct  answer 
8  Ves.  3-33;  Poole  v.  Franks,  1  Moll.  78;  Ee  filed  to  the  original  bill  and  to  the  amended 
Colquhoun,  1  Sm.  &  G.  Ap.  1;  17  .Jur.  409;  bill.     Clark  v.   Reed,  11  Pick.  446.      As  to 
5  De  G.,  M.  &  G.  35;  Seton,  94,  1228;  and  costs   of  separate  answers,  where  the  same 
see  j}ost,  p.  1453.  solicitor  is  concerned,  see  ante,  p.  729. 
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answers  ^  of  any  of  them  ;  or  for  the  emplo3-ment  of  separate  counsel 
on  their  behalf:  even  though  they  take  the  same  line  of  defence.^ 

Where  a  London  solicitor  acts  as  agent  for  different  country  solicitors 
appearing  for  two  defendants,  or  acts  as  the  solicitor  of  one,  and  as 
agent  for  the  solicitor  of  another  defendant,  these  are  two  very  differ- 
ent capacities,  and  involve  different  duties  and  diflerent  responsibilities, 
and  carr}'  the  right  to  distinct  remuneration ;  and,  in  such  case,  two 
bills  of  costs  will  be  allowed.  ■''* 

♦Co-plaintiffs  are  jointly  and  severally  liable  to  their  solicitor  *1449 
for  the  whole  of  their  costs  ;  but  defendants  appearing  by  the 
same  solicitor,  can  be  charged  only  with  their  respective  proportions  of 
the  general  costs  of  proceedings  taken  on  behalf  of  all.^ 

Where  the  costs  of  some  or  one  only  of  the  objects  of  the  suit  are 
given  to  any  part}^  the  Taxing  Master  allows,  not  only  so  much  of  the 
costs  of  the  suit  as  relates  exclusively  to  the  particular  objects,  but 
also  a  portion  of  the  costs  of  every  general  proceeding  in  the  suit ;  ^ 
but  where  the  costs  occasioned  by  any  particular  proceeding  in,  or  part 
of,  the  suit  are  given,  the  Taxing  Master  allows  only  the  costs  of  such 
particular  proceeding,  or  part  of  the  suit.^ 

In  taxing  costs,  the  Taxing  Master  is  the  sole  judge  of  the  fact 
whether  the  business  has  been  done,  and  of  the  proper  charge  to  be 
made  for  it ;  and  on  these  points  his  decision  is  final,  and  cannot  be  re- 
viewed.* It  is  also  his  duty  to  inquire  whether  the  business  was 
required  to  be  done  :  for,  if  the  solicitor  negligently  or  ignorantl}'  takes 
an}-  unnecessarj'  proceedings,  it  is  the  dut}'  of  the  Taxing  Master  to 
protect  the  cUent  from  any  charge  in  respect  of  such  proceedings.^ 

If  the  Taxing  Master  has  omitted  to  tax  the  costs  which  have  been 
directed  to  be  taxed,  or  if  it  is  conceived  that,  in  taxing  them,  he  has 
adopted  some  general  principle  which  cannot  be  supported,  the  dissatis- 
fied party  has  a  right  to  bring  the  point  before  the  Court,  or  Judge  at 
Chambers.^ 

If  any  party  is  dissatisfied  with  the  allowance  or  disallowance  by  the 

8  As  to  costs  of  separate  answers  put  in  dismissed  with  costs,  see  Heniing  v.  Leifchild, 
by  the  same  solicitor,  see  ante,  p.  729.  8  W.  R.  352,  V.  C.  W. ;  Affd.  9  W.  R.  174, 

9  Bainbrigfie  t-.   Moss,  3  Jur.  N.  S.  107;       L.  J  J. 

not  reported  on  this  point,  3  K.  &  J.  62;  see  ^  Alsop  v.  Lord  Oxford,  1  M.  &  K.  564, 

also  Deere  v.  Robinson,  7  Hare,  283.  5G6;  Holbecke  v.  Sylvester,  6  Ves.  417;  Lucas 

w  Bainbrigge  v.  Moss,  3  Jur.  N.  S.  107,  v.  Temple,  9  Ves.  299;  Fenton  v.  Crickett,  3 

V.  C.  W.  Mad.  496;  Re  Congreve,  4  Beav.  87,  89;  At- 

'    1  Re   Colquhoun,    ubi    sup. ;    Harmer    v.  torney-General  v.  Lord  Carrington,  6  Beav. 

Harris,  1  Russ.  1.55;  and  see  Certificate  of  454,  4G0;  Lucas  v.  Peacock.  8  Beav.  1,  5:  Re 

Mr.  Follett,  5  De  G.,  M.  &  G.  36  n.  Catlin,  18  Beav.  .508;  Re  Hubbard,  23  Beav. 

2  Seton,94;  Heighington  y.  Grant,  1  Beav.  481;  Turner  v.   Turner,  5  Jur.  N.  S.  839;  7 

228,   231;    and   see   Certificate   of  Clerk   in  W.  R.  573,  V.  C.  K. 

Court,  lb.  231  n.;  Hardy  v.  Hull,  17   Beav.  ^  Alsop  v.  Lord  Oxford,  «6i  s«7?.  ,•  Wiggins 

355;  see,  however,  Attornev-General  v.  Car-  v.  Peppin,  2  Beav.  403,  408,  n. 

rington,  6  Beav.  454.  458;  Proud  v.  Bates,  1  6  Shewell  v.  Jones,  2  S.  &  S.  170,  172; 

W.  N.  22;  14  W.  R.  300,  V.  C.  W.  Alsop  v.  Lord  Oxford,  ubi  sitp. ;   Attorney- 

8  Seton,  95;  and  for  forms  of  orders,  in-  General  v.   Drapers'  Company,  4  Beav.  305, 

volving,  and  not  involving,  apportionment  of  307;   Attorney-dieneral   v.  Lord    Carrington, 

the  general  charges,  see  ih.  88,  89.     For  mode  ubi  sup. ;  Friend  v.  Solly,  10  Beav.  329,  331. 
of  apportionment,  where  charges  of  fraud  are 
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Taxing  Master,  in  any  bill  of  costs  taxed  by  him,  of  the  whole  or  any 
part  of  any  item  or  items,  he  should,  before  the  certificate  is  signed, 
deliver  to  the  other  party  interested  therein,  and  carry  in  before  the 
Taxing  Master,  an  objection  in  writing  to  such  allowance  or  disallow- 
ance :  specifj'ing  therein,  by  a  list  in  a  short  and  concise  form,  the  items 
or  item  or  parts  or  part  thereof  objected  to ;  and  apply  to  the 
*1450  Taxing  Master  for  a  warrant  to  review  *  the  taxation  in  respect 
of  the  same.^  He  cannot,  however,  make  any  objection  which 
he  has  not  previously  made  during  the  taxation.^ 

Upon  the  application  for,  or  upon  the  return  of,  the  warrant,  the  Tax- 
ing Master  will  reconsider  and  review  his  taxation  upon  the  objection  ; 
and  he  may,  if  he  thinks  fit,  receive  further  evidence  in  respect  thereof; 
and,  if  so  required  by  either  party,  he  will  state,  either  in  his  certificate 
of  taxation  or  by  reference  to  such  objection,  the  grounds  and  reasons 
of  his  decision  thereon,  and  any  special  facts  or  circumstances  relating 
thereto.^ 

If  anj'  party  is  dissatisfied  with  the  certificate  of  the  Taxing  Master, 
as  to  any  item  or  part  of  an  item  which  has  been  thus  objected  to,  he 
must  apply  to  the  Judge,  by  a  summons  at  Chambers,  for  an  order  to 
re-\dew  the  taxation.*  The  certificate  of  the  Taxing  Master  is  final  and 
conclusive,  as  to  all  matters  not  objected  to  in  the  manner  before  pointed 
out.^  The  application  to  review  the  taxation  will  be  heard  and  deter- 
mined upon  the  evidence  which  has  been  brought  in  before  the  Taxing 
Master ;  and  no  further  evidence  will  be  received,  unless  the  Court 
otherwise  directs.*'  And  where  the  Coui't  communicates  directly  with 
the  Taxing  Master  as  to  the  proceedings  before  him,  no  further  evi- 
dence on  that  point  will  be  received.'' 

The  summons  is  heard  by  the  Judge,  either  in  Chambers  or  by  ad- 
journment into  Court ;  ^  and  will  then  either  be  dismissed,  or  an  order 
made  thereon  directing  the  taxation  to  be  reviewed  by  the  Taxing  Mas- 
ter. In  the  latter  case,  the  order  is  drawn  up  in  the  usual  way,  by  the 
Registrar ;  and  the  matter  is  renewed  in  the  Taxing  Master's  office.^ 

1  Ord.  XL.  33;  see  Hoffman  v.  Skinner,  party  applies  for  a  retaxation  as  to  other  items. 
5  Paige,  526.  For  forms  of  objection  and  Rogers  v.  Rogers,  2  Paige,  458.  As  to  the 
warrant,  see  Vol.  III.  retaxation  of  costs,  see,  further,  Andrews  v. 

2  Re   London,    Birmingham,    and    Bucks  Ford,  2  Halst.  Ch.  488. 
Railwa}',  Ex  parte  Curzon,  6  W.  R.  141,  V.  6  Ord.  2  Aug.,  1864,  r.  3. 

C.  K.  ^  /6.  r.  4.     If  a  party  insists  upon  having 

8  Ord.  XL.  34.  items  included   in    his   bill,    which   are    not 

■*  Ord.  2  Aug.,   1864,  r.  4;    Re  London,  legally  taxable,  he  will  be  charged  with  the 

Birmingham,  and  Bucks  Railway,  Ex  parte  expense   of   a  retaxation;    but  it  the   other 

Curzon,  6  W.  R.  141,  V.  C.  K.     It  was  held  party  also  objects  to  items  properly  taxed, 

that  Ord.  XL.  35,  for  which  r.  3,  sup.,  has  each  party  maj-  be  left  to  bear  his  own  costs 

since  been  substituted,    did   not  enable  the  upon  the  retaxation.     Doe  v.  Green,  2  Paige, 

Court  to  interfere  with  the  discretion  of  tiie  347;    see   Lloyd   v.   Brewster,   5   Paige,   87. 

Taxing  Master,  as  to  the  amount  of  any  item.  For  the  practice   on  summons,  see  ante,  p. 

Turner  v.  Turner,  5  Jur.  N.  S.  8.39;  7'W.  R.  1331. 

573,  V.  C.  K.     If  a  party  is  dissatisfied  with  7  Sturge  v.  Dimsdale,  9  Beav.  170,  175. 

the  decision  of  the  taxing  officer  upon  partic-  ^  gee  a?ite,  pp.  1337,  1338. 

ular  items  of  the  bill  of  costs,  he  must  bring  9  Raymond  v.  Lakeman,  M.  R.,  27  March, 

the  questions  before  the  Court,  by  an  applica-  1865,  B.  1317. 

tion  on  his  own  part,   although  the  other 
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*  Section  VI. — Payment  of  Costs,  how  enforced.  *1451 

When  costs  are  directed  to  be  paid  by  one  person  to  anotlier,  and 
whettier  in  a  cause  or  in  a  matter,  the  payment  may  be  enforced  by 
subp(£na  ;  ^  or,  after  the  lapse  of  one  month  ^  from  the  entry  of  the  de- 
cree or  order,  by  writ  ot  fieri  facias  or  elegit.^ 

The  subpoena  for  costs  will  not  be  issued,  where  the  costs  are  directed 
to  be  paid  within  a  limited  time  after  service  of  the  Taxing  Master's 
certificate  :  in  such  case,  the  amount  is  recovered,  on  proof  of  service 
of  the  order  and  certificate,  and  of  non-payment,  in  the  same  manner 
as  in  the  case  of  an  order  directing  paj-ment  of  a  sum  of  money.* 

The  subpoena  for  costs  is  prepared  by  the  sohcitor,^  and  sealed  at 
the  Record  and  Writ  Clerks'  office ;  ^  and  must  be  indorsed  with  the 
name  and  place  of  business  of  the  solicitor  by  whom  the  writ  is  sued 
out,  and  of  his  agent,  if  any,  or  with  the  name  and  place  of  residence 
of  a  party  suing  out  the  writ  in  person,  and,  in  either  case,  with  the 
addi-ess  for  service,  if  any.''  If  the  order  directing  paj-ment  of  the 
costs  specifies  their  amount,  the  subpoena  will  be  sealed  upon  pro- 
duction of  the  order.*  If  the  costs  are  directed  to  be  taxed,  an  office 
copy  of  the  Taxing  Master's  certificate  must  be  produced.®  At  the 
time  of  issuing  the  subpoena,  a  prcecipe  must  be  delivered  and  filed  at 
the  Record  and  Writ  Clerks'  office.^"  The  subpoena  may  contain  three 
names,  where  necessary  or  required." 

In  the  interval  between  the  suing  out  and  service  of  the  subpoena, 
the  party  suing  out  the  same  may  correct  any  error  in  the  names  of 
the  parties,  and  may  have  the  writ  resealed,  upon  leaving  a  corrected 
prcecipe  of  such  subpoena,  marked  with  the  words  "altered  and  re- 
sealed,"  and  signed  with  the  name  and  addi-ess  of  the  soUcitor  or  solici- 
tors suing  out  the  same.^- 

*  Where  costs  are  ordered  to  be  paid  by  a  husband  and  wife,  *1452 
the  subpoena  may  be  directed  to  both :  although  an  attachment 
can  onl}-  be  issued  against  the  husband.^ 

1  For  form  of  subpoena  for  costs,  see  Orel.  8  Braithwaite's  Pr.  261. 
XXVIII.  r.  2,  and  Sched.  E.,  No.  4;  and  Vol.  »  Ibid. ;  Ord.  XXVIII.  1. 

III.  10  Ord.  XXVIII.   1.      The  prcecipe   must 

2  That  is,  twenty-eight  days.  Ord.  contain  the  name  or  firm,  and  the  place  of 
XXXVII.  10.  business   or   residence,   of    the    solicitor    or 

8  Old.  XXIX.  6;  1  &  2  Vic.  c.  110,  §  18,  solicitors  intendinj;-  to  sue  out  the  same;   and 

ante,  p.  10-33;  and  acu  post,  p.  U-jG.  where  lie  or  they  is  or  are  agent  or  agents 

4  Braithwaite's  I'r.  2G1;  and  see  a««e,  pp.  only,    then    also    the    name    or    iirm    and 

1042  et  seq.     An  altacliment  issued  in  such  place  of  business  or  residence  of  tlie  principal 

a   case   was   discharged,    because    the   word  solicitor  or  solicitors,  ibid. ;  and  see   Barnes 

"pounds"  was  omitted  from  tlie  copy  of  the  v.  Tweddell,  C.  1'.  Coop.  440.     A  fee  of  5«., 

Taxing    Master's    certificate    served.       Jie  in  a  fee  fund  stamp,  afiixed  to  the  pracipe, 

Reynolds,  10  W.  R.  709,  V.  C.  S. ;  and  see  is  payable  on  issuing  the  subpw.nn ;  Regul.  to 

Lord  Huiitingtower  v.  Sherborn,  5  Beav.  1G2.  Ord.  Sched.  4.     For  form  olpracipe,  see  Vol. 

6  Ord.  HI.  1.  HI. 

6  15  &  16  Vic.  c.  8T,  §§  27,  28;  Ord.  I.  ^  Ord.  XXVIII.  .3. 

37.  12  Ord.  XXVIII.  5. 

T  Ord.  HI.  2,  5,  ante,  pp.  453,  454.     For  i  Braithwaile's  \'v.  2G2. 

foim  of  indorsement,  see  Vol.  HI. 
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Where  it  is  ordered  that  the  costs  of  a  defendant,  when  taxed,  shall 
be  paid  by  the  phiintiff,  and  that  another  defendant  shall  repay  to  the 
phiintilf  tlie  amount  of  the  first  defendant's  costs,  together  with  the 
plaintiff's  own  costs,  the  plaintiff,  before  he  can  procure  a  subpoena  for 
the  amount  of  the  costs  he  has  paid  the  defendant,  must  produce,  at 
the  Record  and  Writ  Clerks'  office,  the  receipt  given  by  the  defendant 
for  such  costs. ^ 

The  service  of  the  sithpcena  is  effected  by  delivering  a  copy  of  the 
writ,  and  of  the  indorsement  thereon,  and  at  the  same  time  producing 
the  original  writ ;  ^  and  must,  if  not  otherwise  authorized  by  the  Court, 
be  personal  on  the  person  to  pay  the  costs.  If,  however,  he  is  resident 
abroad,*  or  not  to  be  found,  the  Court  will,  on  being  satisfied  that  such 
is  the  case,  make  an  order  allowing  substituted  service,  as  in  the  case 
of  a  decree.^ 

The  application  for  the  order  is  made  ex  parte^  and  must  be  supported 
by  affida\at,  showing  that  the  person  is  resident  abroad,  or  that  proper 
diligence  has  been  used  to  effect  due  service,  as  the  case  may  be. 
It  may  be  made  by  summons,  if  the  costs  have  been  awarded  in  respect 
of  proceedings  originating  in  Chambers,  or  pending  there :  in  other 
cases,  it  should  be  by  motion.® 

The  time  allowed  for  the  service  of  a  suhpcena  for  costs  is  not,  like 
a  suhpcena  for  any  other  purpose,  limited  to  twelve  weeks  after  the 
teste  of  the  writ ; ''  but  the  same  must  be  effected  within  the  jurisdiction 
of  the  Court,  unless  there  is  a  special  order  of  the  Court  to  authorize  its 
service  elsewhere.  Thus,  in  Haivkins  v.  Hall,^  where  a  suhpcena  for 
costs  were  served  upon  the  plaintiff  at  Boulogne,  and  he  was  afterwards 
arrested  upon  an  attachment  issued  upon  that  service.  Lord  Langdale 
M.  R.  set  the  attachment  aside  for  irregularity'. 

In  the  same  case,^  after  the  order  to  discharge  the  attachment  was 
made,  but  before  it  could  be  drawn  up  and  served,  another  suhpcena, 
for  the  same  costs,  was  served,  and  another  demand  made  upon  the 
plaintiff,  whilst  he  was  in  custody  upon  the  irregular  attachment :  upon 
which  service  and  demand,  another  attachment  for  the  same 
*1453  costs  was  issued,  and  executed  in  what  is  *  termed  the  lobby  of 
the  prison.  Upon  another  application  being  made  to  discharge 
the  plaintiff  out  of  custody,  upon  the  grounds:  1st,  That  the  subpoena 
for  costs  was  irregularly  served ;  and,  2dly,  That  he  was  privileged  to 
leave  the  prison  freely  for  the  purpose  of  returning  honae :  Lord 
Langdale  M.  R.,  without  deciding  upon  the  second  ground,  held  that  the 

2/6.263.     For  cases  where  such  an  order  rend  «).  Parker,  1  Giff.  315.    For  form  of  order, 

is  made,  see  ante.,  pp.  140G,  1407.  see  Seton,  1213,  No.  2. 

3  Ord.  XXVIII.  6.  6  Seton,   1212;   Danford  v.  Cameron,  ubi 

<  Hawkins  v.  Hall,  1  Beav.  73,  75;  and  sup.      For   forms   of   summons  and  motion 

see  S.  C.  4  M.  &  C.  280;  and  ante,  p.  449  paper,  see  Vol.  HI. 

etseq.  ^  Ord.  XXVHI.  9;  Braithwaite's  Manual, 

5  Ante,   p.  1045;    Hunter  v. ,6  Sim.  138. 

429:  Danfordii.  Cameron,  8  Hare,  329;  Inslis  »  i   Beav.  73,  75;  and  see  Fernandez  v. 

V.  Campbell,  2   W.  R.  667,  V.  C.  K.;  Wal-  Corbin.  2  Sim.  544. 

9  1  Beav.  73,  77;  and  note,  ib.  p.  78. 
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service  of  the  second  subpoena  npon  the  plaintiff,  whilst  in  custody 
upon  an  illegal  process,  issued  b}'  the  same  part3',  was  irregular,  and 
therefore  discharged  him ;  and  his  Lordship's  decision  was  afterwards 
affirmed  by  Lord  Cottenham.^ 

Where  there  is  a  joint  order  for  payment  of  costs  by  two  or  more 
persons,  the  order  is  considered  as  joint  and  several ;  and  if  one  of  the 
persons  to  pay  abscond,  or  cannot  be  served,  a  proceeding  against  the 
other  or  others  will  be  good  ;  -  and  so,  also,  if  one  of  the  parties  to  pay 
the  costs  dies  before  the}'  are  paid,  or  even  before  they  are  taxed,  the 
surv-ivors  may  be  proceeded  against :  notwithstanding  the  parties  to  pay 
the  costs  were  the  plaintiffs,  and  the  death  of  one  of  them  has  occa- 
sioned an  abatement  of  the  suit.^ 

The  person  serving  the  subpceiia^  whether  he  is  the  part}'  entitled  to 
the  costs  or  the  bearer,  must,  at  the  time  of  ser^'ice,  make  a  demand  of 
the  amount  of  the  costs  ;  *  and  as  the  subpoena  directs  the  costs  to  be 
paid  either  to  the  person  named  or  to  the  bearer,  it  is  not  necessary 
that  the  bearer  should  have  an}'  other  authority  to  receive  the  costs  than 
the  writ  itself.^ 

If  the  person  refuse  or  neglect  to  pay  the  costs,  an  attachment  may 
be  issued  against  him,  at  any  time  after  service  of  the  subpoenal 

The  writ  will  be  sealed  by  the  Record  and  Writ  Clerk,  without  order, 
on  his  being  satisfied  by  affidavit  of  the  due  sei'vice  of  the  subpoena,  and 
of  the  demand  and  refusal  or  neglect  to  pay  the  costs.'  The  affidavit 
must  state  when,  where,  and  how  the  subpoena  was  served,  and  by  whom 
the  service  was  effected.^  It  need  not  be  sworn  immediately  before  the 
attachment  is  issued.' 

The  writ  of  attachment  must  bear  an  indorsement,  stating  that 
*  it  is  issued  for  non-payment  of  the  sum  of  costs  there  specified  ;  *1454 
and  a  praecipe  must  be  filled  up  and  entered  with  the  Registrar, 
before  it  is  issued.^ 

The  writ  is  prepared,  directed,  made  returnable,  delivered,  executed, 
and  returned,  and  the  return  enforced,  in  the  same  manner  as  an  attach- 
ment on  mesne  process.^ 

If  the  person  refusing  to  pay  the  costs  is  taken  under  the  attachment, 

1  4  M.  &  C.  280;  and  see  Lewis  v.  Evans,  6  Braithwaitc's  Manual,  138.  And  such 
C.&l'.  264;  Woodward  r.  Conebeer,  1  Hare,  costs  mav  l)e  collected  on  execution.  Dodge 
297.  V.  (iriswold.  12  N.  H.  578;  Frost  v.  Belmont, 

2  Ex  parte  Bishop,  8  Ves.  333:  Poole  v.  G  Allen,  152.  lf.4. 

Franks,  1  Moll.  78;  Sangar  v.  Gardiner,  C.  ^  Ibid.;    Braithwaite's  Pr.  179.     For  the 

P.  Coop.  262,  265;    liraithwaite's  Pr.  261;  practice  as  to  attachments,  see  anie,  p.  1046; 

Morgan  &  Davev,  362.  an<l  for  forms  of  alHdavit  and  writ,  see  Vol.  IH. 

3  Meredvth  v.  Hughes,  3  Y.  &  J.  188;  and  »  Ord.  XXVIII.  8. 

see  Michel  r.  Bullen,  6  Pri.  87.  9  Wroe  v.  Clayton,  16  Sim.  183;  12  Jur. 

*  Hawkins  v.  Hall,  4  M.  &  C.  280,  282;  321,   where   the   affidavit   had    been    sworn 

Braithwaite's  Pr.  261  ;  Seton,  1228;  and  see  fifteen  months  previously. 
An'Irewes  v.  Walton,  1  M'N.  &  (i.  380,  .383;  i  AnU,  pp.  46.5,   1046;  Braithwaite's  Pr. 

where  the  ser\-ice  is  on  a  substitute.  168,  178.     A  fee  of  55.,  in  a  fee-fund  stamp, 

6  Braithwaite's    Pr.    262  ;    Andrewes    v.  atlixed  to  the  writ,  is  payable  on  issuing  the 

Walton,  u6i  ivp.;  Enipringhani  v.  Short,  12  writ.     Kegul.  to  Ord.  Sclied.  4.     For  forms  of 

L.  J.  Ch.  144,  L.  C. ;  and  see  form  of  writ.  indorsement  and  j\racipe,  see  Vol.  HI. 
Vol.  III.  2  Ante,  pp.  462^67. 
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he  is  committed  to  the  county  jail,  or  is  detained  in  custody,  if  already 
in  prison,  and  the  sheriff  returns  accordingly  ;  ^  and  the  person  prose- 
cuting the  contempt  may  leave  him  there  until  he  has  cleared  his  con- 
tempt, by  pa3ing  the  costs  for  which  he  is  attached,  and  the  costs  of 
the  contempt.*  If,  however,  the  person  prosecuting  the  contempt 
wishes  to  proceed  to  a  sequestration,  he  must  procure  a  writ  of  habeas 
corpus  to  bring  up  the  person  in  contempt  to  the  bar  of  the  Court,  that 
he  may  be  turned  over  to  Whitecross  Street  Prison,^  or  remanded  to 
that  prison  if  already  imprisoned  or  detained  there.®  Upon  being 
brought  up,  an  order  to  turn  him  over  or  remand  him  to  that  prison  is 
made  ;  "^  and  thereupon  an  order  for  a  sequestration  may  be  obtained, 
on  an  ex  parte  motion.** 

If  the  sheriff  return  non  est  inventus,  the  party  prosecviting  the  contempt 
is  entitled,  either  to  a  commission  of  sequestration,  or  to  an  order  for  the 
Sergeant-at- Arras,  and  consequent  proceedings,  as  before  explained.® 

The  process  of  the  Court  to  enforce  obedience  to  subpoena  for  costs, 
against  a  party  not  entitled  to  privilege,  like  the  process  to  enforce 
obedience  to  a  decree  for  the  payment  of  money,  is  not  a  bailable  pro- 
cess :  ^°  although,  it  seems  that,  if  the  sheriff,  after  taliing  a  person 
upon  an  attachment  for  costs,  lets  him  out  upon  bail,  and,  before  the  re- 
turn of  the  attachment,  retakes  him,  his  liability  will  not  be  enforced." 

Where  the  person  served  with  the  subpnena  for  costs  is  entitled  to  the 

privilege  of  peerage,  or  is  a  member  of  the  House  of  Commons, 

*145o  the  method  of  enforcing  obedience  is  to  obtain  an  order  nisi  *  for 

a  sequestration  ;  and,  upon  affidavit  of  personal  service  thereof, 

an  order  absolute  will  be  made.^     Both  orders  are  obtained  on  ex  parte 

motions.^ 

Where  a  corporation  aggregate  has  been  served  with  the  subpoena  for 
costs,  the  course  of  proceeding  is  by  distringas,  and  sequestration  nisi 
and  absolute,  as  in  the  case  of  non-obedience  to  an  order  or  decree.^ 

The  person  prosecuting  the  contempt  will  not,  by  issuing  the  attach- 
ment, lose  any  lien  or  right  to  set  off  which  he  may  possess,  in  respect 
of  the  costs. ^ 

8  Morgan  &  Davev,  365.  practice  as  to  a  Sergeant-at-Arms,  see  ante, 

4  See  ante,  p.  1047.  p.  1048. 

5  25  &  26  Vic.  c.  104,  §  2;  see  ante,  p.  491.  w  Ante,  p.  1046. 

Section  2  provides,  that  no  person  shall  be  ^  Collard  i;.  Hare,  5  Sim.  10,  13;  and  see 

removed  bv  habeas  from  any  other  prison  to  Oldfield  v.  Cobbett,  12  Beav.  91,  96. 

Whitecross  Street  Prison;    and  it  has  been  i  Ante,  pp.  473,  496,  1066;  Braithwaite's 

doubted  whether  an  order  to  turn  over  can  Pr.  262;  Seton,  1228;  tb.  1241,  Table  No.  Y. 

now  be  made.     See  Davies  v.  Nixon,  11  W.  ^  Yqi-  forms  of  orders  nisi  and  absolute, 

R.  62,  V.  C.  K.;  Morgan  &  Davey,  366.  see  Seton,  1225.  1226;  and  for  forms  of  mo 

6  For  the  practice  as  to  the  habeas,   see  tion  paper,  see  Vol.  III. 

ante,  p.  491.     For  form  of  order  for  the  writ,  3  Ante,,  pp.  477,  497,  1067;  Braithwaite's 

see   Seton,    1222;    and  for  form   of  motion  Pr.  262 ;  Seton,  1228;  J6.  1241,  Table  No.  V. 

paper,  see  Vol.  III.  For  form  of  order,  see   Seton,  1227;  and  for 

7  Ord.  XXIX.  3,  ante,  p.  1049.     For  form  forms  of  motion  paper,  see  Vol.  III. 

of  order,  see  Seton,  1223,  No.  1.  *  Bawlree  v.  Watson,  2  Keen,  713,  718; 

8  For  the  practice  as  to  a  sequestration,  Roberts  v.  Ball,  3  Sm.  &  G.  168;  1  Jur. 
see  nn^e,  pp.  1048  e<  .sei?.  For  form  of  order,  N.  S.  585;  O'Brien  v.  Lewis,  4  Giff.  396; 
see  Seton,  1224;  and  for  form  of  motion  9  Jur.  N.  S.  620;  ib.  764;  11  W.  R.  973, 
paper,  see  Vol.  III.  L.  JJ. 

«  Braithwaite's    Pr.   239,   240.      For  the 
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The  above  methods  of  proceeding  apply  to  all  eases  in  which  costs 
are  to  be  recovered  by  subpoena;  but  it  is  to  be  observed,  that  some 
costs  are  not  recoverable  by  subpoena :  amongst  these  may  be  reckoned 
the  costs  of  contempt.  In  the  case  of  a  contempt  for  not  putting  in  an 
answer,  the  plaintiff  may  refuse  to  accept  the  answer  until  the  costs  of 
the  contempt  are  discharged  ;  ^  or,  if  the  answer  has  been  filed  without 
pa3'ment  of  the  costs,  he  may  move  to  take  it  off  the  file  for  irregularitv.'^ 
In  other  contempts,  also,  where  the  party  is  in  custody,  the  detaining 
party  should  take  care  that  the  sheriff  or  other  officer  does  not  discharge 
the  prisoner,  or  that  he  does  not  sanction  his  being  discharged,  until  he 
has  paid  the  costs  of  the  contempt.''  The  costs  of  amending  a  bill 
must  be  paid  before  the  bill  can  be  regularly  amended  ;  *  and  the  pay- 
ment of  the  costs  of  exceptions  submitted  to,  is  a  necessary"  part  of  the 
submission.^ 

It  may  be  mentioned  here,  that,  w^here  a  suit  was  instituted  by  a  next 
friend,  on  behalf  of  an  infant,  and  the  defendant  was  ordered  to  pay  the 
costs,  but  absconded  to  avoid  the  process,  the  Court  (the  next  friend 
being  very  poor)  ordered  the  costs  to  be  raised  and  paid  out  of  a  fund 
which  had  been  realized  in  the  suit  for  the  benefit  of  the  infant :  it  is 
stated,  however,  that  Lord  King  made  the  order  with  some  reluctance.^" 

A  subpoena  for  costs  formei'ly  issued  only  against  persons  who  were 
parties  to  the  record. ^^  If  costs  were  to  be  recovered  against  a  person 
not  a  party  to  the  record,  the  course  of  proceeding  was,  first  to  get  an 
order  nisi  upon  him  to  pay  by  a  given  day :  and,  if  he  did  not 
pay  by  the  da}'  named,  then  to  obtain  an  order  that  he  *  might  *1456 
pay  by  another  day,  or  stand  committed.  We  have  seen,  how- 
ever, that  now,  the  obedience  of  persons  not  parties  to  the  record,  is  en- 
forced in  the  same  manner  as  in  the  case  of  persons  not  strictly  parties.^ 

Besides  the  method  of  recovering  costs  b}'  subpoena^  the  stat.  1  &  2 
Vic.  c.  110,  has  provided  an  additional  remedy  by  writs  of  fieri  facias, 
and  venditioni  exponas,  and  of  elegit :  b}'  which  costs,  either  alone,  or 
together  with  a  sum  of  money  decreed  or  ordered  to  be  paid  by  one 
party  to  another,  ma}'  be  recovered  from  the  personal  or  real  estate  of 
the  part}^  to  pay  them.^ 

The  method  of  preparing,  issuing,  executing,  and  returning  these 
writs  has  been  already  pointed  out.^  It  is,  however,  to  be  recollected, 
that  the  order  or  decree  under  which  the  costs  are  to  be  paid  must  state 
by  and  to  whom  they  are  to  be  paid ;  *  and  must  be  duly  passed  and 
entered,  in  the  manner  alread}'  pointed  out,  at  least  one  month  before  a 
writ  of  elegit  or  of  fieri  facias  can  be  issued  upon  it,^  and  that  the  date 

6  Ante,  p.  755.  2  1  &  2  Vic.  c.  110,  §  18;  ante,  p.  1033; 

8  Ante,  p.  784.  but  see  ante,  p.  1035;  Harj^ravo  v.  Hargrave, 

T  Ante,  p.  507.  23  lieav.  48-i.     For  forms  of  writs,  see  Ord. 

8  Ante,  p.  422.  Sclieds.  F.  &  G.;  and  Vol.  III. 

9  Ord.  XL.  13.  ante  pp.  4G6,  467.  8  Ante,  pp.  1063  et  seq. ;  Ord.  XXIX.  6- 

10  Staines  v.  Maddox,  Mos.  319.  13. 

11  Anon.,  14  Yes.  207.  ♦  Ante,  p.  1003;  Ord.  XXIX.  6. 
1  Ante,  p.  1001.  6  Ante,  p.  1063. 
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of  such  entry  must  be  marked  upon  the  order."  The  decree  or  order 
directing  tlie  payment,  or  an  office  copy  thereof,  and  an  office  copy  of 
the  Taxing  Master's  certificate,  where  the  costs  have  been  ascertained 
by  taxation,  must  be  produced  to  the  Clei'k  of  Records  and  Writs,  at 
ihe  time  of  issuing  the  writ.'' 

The  above  methods  of  procuring  the  payment  of  costs  apply  only 
where  costs  are  payable  from  one  party  to  another.  Where  they  are 
payable  out  of  the  fund  which  is  standing  in  tlie  name  of  the  Account- 
ant-General,  the  part}'  having  the  carriage  of  the  order  directing  such 
payment  bespeaks,  at  the  Accountant-General's  office,  a  check  for  the 
amount  of  the  costs  in  favor  of  the  solicitor  entitled  thereto :  who  can 
thereupon  receive  the  check  in  person,  or  by  attorney,  in  the  manner 
hereafter  pointed  out.^ 

Where  the  costs  are  to  be  paid  out  of  the  fund  not  in  Court,  or  out 
of  the  estate  which  is  the  subject  of  litigation,  the  costs,  together  with 
interest  thereon,  which  is  generallj^  at  the  rate  of  Al.  per  cent,  may  be 
declared  to  be  a  charge  on  the  property,  and  the  tenant  for  life  directed 
to  keep  down  the  interest,  or  a  sufficient  part  of  the  fund  or  estate,  to 
satisfy  such  costs,  will  be  ordered  to  be  mortgaged  or  sold.*^  A  direc- 
tion to  this  effect,  where  none  is  contained  in  tlie  decree,  ma}^  be 
obtained  on  motion.^"  It  is  usual,  however,  to  insert  a  direction 
*1457  for  a  sale  or  mortgage  of  the  estate,  for  the  *  purpose  of  paying 
the  costs,  in  the  decree  or  order  itself;  and  an  omission  to  do  so 
may  be  a  ground  for  a  rehearing  or  appeal.^  Where  a  tenant  for  life  of 
an  estate  is  entitled  to  costs  out  of  the  estate,  the  Court  will,  as  we  have 
seen,  direct  an  immediate  sale  or  mortgage  to  raise  the  costs. ^ 

Where  the  Court  appoints  one  of  the  solicitors  of  the  Court  to  be 
guardian  ad  litem  of  an  infant,  or  person  of  unsound  mind,  the  Court 
may  direct  that  the  costs  to  be  incurred  in  the  performance  of  the  du- 
ties of  such  office  shall  be  borne  and  paid,  either  by  the  parties,  or  some 
one  or  more  of  the  parties,  to  the  suit  in  which  such  appointment  is 
made,  or  out  of  any  fund  in  Court  in  which  such  infant  or  person  of 
unsound  mind  may  be  interested  ;  and  maj-  give  directions  for  the  re- 
payment or  allowance  of  such  costs,  as  the  justice  and  circumstances  of 
the  case  ma}'  require.^ 

6  Ibid. ;  Ovd.  XXIX.  7.  2  Edw.  Ch.  484 ;  Union  Ins.  Co.  v.  Van  Ren- 

7  Braithwaite's  Pr.  190.  sellaer,   4  Paipje,   85.     If  no  funds  of  the  in- 

8  See  jjost,  Chap.  XLI.,  Payment  out  of  fant  in  Court,  the  compensation  may,  it 
Court.  seems,    be    charged    in    the    bill    of    costs. 

9  Cannon  v.  Beely,  1  Dick.  115;  S.  C.  Walker  r.  Hallett,  1  Ala.  379;  Sutphen  v. 
nam,  Cannell  v.  Beeby,  Beames  on  Costs,  Fowler,  9  Paige,  280;  ex  parte  Pearse,  1 
Ap.  7;  and  see  Mandeno  v.  RIandeno,  Kay  Turn.  &  R.  325.  The  allowance  in  such  case 
Ap.  2.  For  forms  of  orders,  see  Seton,  96,  is,  ordinarily,  limited  to  the  taxable  costs, 
p.  245.  Fraser  v.  Thompson,  4  De  G.  &  J.  663;  Gott 

If  Cannon  v.  Beely,  ubi  sup.  v.  Cook,   7   Paige,   544.     And  see  Yourie  v. 

1  Buvkett  V.  Spray,  1  R.  ct  M.  113.  Nelson,  1  Tenn.  Ch.  614;   Bowling  v.  Scales, 

2  Ibid.;  anda7ite,  p.  1433.  1  Tenn.  Ch.  618;    Carter  «;.  Montgomery,  2 
8  Ord.  XL.  4;  see  ante,  pp.  163,  note  (10),  Tenn.  Ch.  455.     But  the  intimation  in  these 

176 ;  and  see  Ord.  XXXV.  23.  [The  com-  cases,  that  the  compensation  of  guardian  ad 
pensation  of  the  gurardian  ad  litem  comes  out  litern  may  be  made  a  part  of  the  taxable 
of  the  estate  of  the  infant.   Matter  of  Howes,       costs,  has   been  overruled  by  the  Supreme 
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It  has  been  before  stated,  that  where,  after  a  bill  has  been  dismissed, 
the  plaintiff  files  another  bill  for  the  same  purpose  against  the  same  de- 
fendant or  his  representative,  the  Court  will  stay  the  proceedings  on 
the  new  bill  till  the  costs  of  the  former  suit  have  been  paid.*  The  same 
course  will  also  be  followed  by  the  Court,  whei'e  the  original  bill  has 
been  dismissed,  without  prejudice  to  the  plaintiff's  filing  a  new  bill  for 
the  same  matter.^  It  seems,  however,  that  the  Court  will  not  make 
such  an  order,  if  the  defendant  takes  any  step  in  the  new  cause  before 
applying  for  it.® 

A  defendant  to  a  bill  of  discovery  is,  as  we  have  seen,  entitled,  as  of 
course,  to  an  order  for  h"s  costs,  as  soon  as  he  has  put  in  his  answer, 
and  the  time  for  excepting  has  expired.''  He  may,  however,  be 
ordered  to  pay  the  costs  of  an  unsuccessful  opposition  to  a  *  mo-  *1458 
tion  for  an  injunction,  to  stay  the  proceedings  in  an  action  in 
aid  of  the  defence  to  which  the  bill  is  filed. ^  If  the  defendant  has  filed 
the  bill  of  discovery  in  aid  of  his  defence  to  a  bill  seeking  relief  against 
him,  the  costs  of  the  bill  of  discovery  will  be  costs  in  the  original  cause  : 
unless  the  Court  otherwise  directs.^  The  Court  will  not  depart  from 
this  rule  because  the  defendant,  although  successful  in  the  suit,  has  not 
availed  himself  of  all  the  discover^'  sought  by  his  bill.** 

It  is  irregular  to  apply  for  the  costs  of  the  bill  of  discovery,  suppres- 
sing all  mention  of  its  being  a  cross-suit :  even  though  the  original  cause 
has  been  disposed  of  before  the  answer  to  the  cross-bill  has  been  jjut  in.* 

In  the  case  of  a  bill  to  perpetuate  testimony,  the  defendant  may  ob- 
tain, on  motion  of  course,  or  on  petition  of  course  at  the  Rolls,  an  order 
for  payment  of  his  costs,  as  soon  as  the  evidence  is  closed,  upon  an  al- 
legation that  he  did  not  examine  any  witnesses  ;  ^  and  where  a  biU  was 

Court  of  Tennessee  in  an  unreported  case.  sought  b}' the  bill.     King  ■».  Clark,  3  Paige, 

See  also  Staines  v.  Maddox,  Mos.  319;  Per-  76;  M'Ehvee  v.  Sutton,  1  Hill  Ch.  34;  Dennis 

kins  V.  Perkins,  9  Heisk.  95.]  v.  Riley,  21  N.  H.  50.     In  a  case  where  the 

*  Ante,  p.  790;    Holbrook  v.  Cracroft,  5  defendant  in  a  bill  of  discovery  is  entitled  to 

Vcs.  700,   note;    Pickett  v.   Loggon,  5  Vcs.  costs,  he  may  move  for  them  as  soon  as  the 

702.    The  rule  has  its  limitations.    See  Sears  answer  is  perfected.     King  v.  Clark,  3  Paige, 

V.  .Jackson,  3  Stockt.  45;   I'.udge  v.  ]?udge,  12  70;    Dennis  v.  Riley,   21  N.  H.  50.     Where 

lieav.  385;  Wild  v.  Hobson,  2  Ves.  &  B.  112  ;  an  officer  of  a  coiporation  is  necessarily  made 

Corbett  y.  Corbett,   16  Ves.  410.     For  order  a  party,  for  the  purposes  of  discovery  merely, 

in  such  case,   see  Updike  v.  Bartles,  2  Beas-  if  the  plaintiff  is  compelled  to  pay  the  costs 

ley,  231,  232.  of  such  discovery,    he   may  have  a   decrtie 

"  5  Anj^e  V.  Truclock,  2  Moll.  41.  over  against  the  other  parties  for  such  costs. 

6  JbuL  Fulton  Hank  v.  N.  York  and  Sharon  Canal 

■^  Ante,   p     810;     and    see    post.    Chap.  Co.,  4  I'aige,  127. 

XXXIV.  §  2,   Bills  of  Discovenj.     For  form  i  LovelU'.  Galloway,  19  Beav.  643;    see 

of  order,  see  Seton,  1270,  No.  5.     The  gen-       also  Banbury  v. ,   9  Ves.  103;    Anon.,  8 

er'al   practice  is,  that  a  plaintiff,  who  conies  Ves.  09. 

merely  for  discovery  and   obtains   it,  sliall  ^  Ord.  XL.  14;    Heming  v.  Dingwall,  2 

pay  the  costs.     Burnett  i;.  Sanders,   4  .John.  Phil.  212;    S.  C.  nom.  Dingwall  v.  Heuiiug, 

Ch.  504;    M'Klwee  v.  Sutton,   1  Hill  (^h.  34;  11  Jur.  177. 

Wevmouth  v.  Bover,  1  Ves.  .J.  410;    Hcrvev  ^  Robinson  v.  Wall,  10  Beav.  73. 

V.  talbutt,  1  .Jac."&  W.  197;   Fulton  Bank  o.  *  Watts  v.  Pennv,  11  Beav.  435,  437. 

N.  York  &  Sharon  Canal  Co.,  4  Paige,   127;  5  Foulds  v.  Midgley,  1  V.  &  B.  138;    and 

McCelvy  v.  Noble,   13  Rich.  L.  3-30;    Adams  see  Wright  «.  Tatham,  2  Sim.  459;  Bcavan  v. 

V.  Porter,  1  Cush.  170.      But   a   defendant,  Carpenter,    11  Sim.   22;    ante,  jip.  810,   800; 

v/ho  has  been  previously  applied  to  for  the  and^J'w^,  Chap.  XXXIV.  §  4,  Bills  to  perpet- 

information  sought  by  the  bill,  and  has  im-  vote    Ttstimovy.      For   form   of    order,    see 

properly  refused  to  give  it,  is  not  entitled  to  Seton,  1270,  No.  5;  and  for  forms  of  motion 

costs,  though  he  make  the  discovery  when  paper  and  petition,  see  Vol.  III. 
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filed  for  discovery,  as  well  as  to  perpetuate  testimony,  he  was  held 
entitled  to  his  costs,  so  far  as  the  suit  was  for  discovery :  although  he 
had  examined  witnesses  in  chief.® 

In  all  suits  and  proceedings  instituted  since  the  14th  of  August, 
1855,''  by  or  on  behalf  of  the  Crown,  in  respect  of  the  public  revenue, 
tlie  Attorney-General  is  entitled  to  recover  costs,  where  judgment  is  for 
the  Crown,  in  lilie  manner  as  in  proceedings  between  subject  and  sub- 
ject ;  and  such  costs  are  to  be  paid  into  the  Exchequer ;  and  where 
judgment  is  given  against  the  Crown,  the  defendant  is  entitled  to  re- 
cover costs,  in  like  manner  ;  and  the  Treasury  is  to  pay  such  costs  out 
of  any  mone3-s  voted  by  Parliament.* 

6  Skrine  v.  Powell,  15  Sini.  81.  [As  to  •  order  under  these  sections,  see  Seton,  351, 
the  costs  of  a  bill  for  the  appointment  of  a  No.  14.  As  to  costs  in  petitions  of  right,  see 
receiver  pezulente  lite.  Barton  v.  Rock,  22  ante,  p.  132 ;  and  generally  as  to  the  costs  of 
Beav.  376.]  the   Attorney-General,   where  informant  or 

7  Date  when  the  18  &  19  Vic.  c.  90,  came  defendant,  see  ante,  p.  11  et  seq.,  139;  Mor- 
into  operation.  The  Act  is  not  retrospective.  gan  &  Davey,  233  etseq.;  Seton,  351,363. 
See  Attorney-General  v.  Hanmer,  4  De  G.  &  As  to  revivor  for  costs,  see  post,  Chap. 
J.  205;  5  Jur.  N.  S.  693.  XXXIII.,  Revivor  and  Supplement. 

8  18  &  19  Vic.  c.  90,  §§  1,  2.    For  form  of 
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EEHEAEINGS    AND    APPEALS. 


Section   I.  —  Generally. 

Where  a  party  feels  himself  aggrieved  by  a  decree  or  order  of  the 
Court,  there  are  three  modes  by  which  he  may  seek  to  have  it  either 
reversed  or  varied :  namel}',  1 .  By  a  rehearing  in  the  Court  of  Chan- 
cery ;  2.  By  an  appeal  to  the  House  of  Lords  ;  and  3.  By  a  bill  of 
re^dew.^ 

A  rehearing,  by  the  Court  of  Appeal  in  Chancer}',  of  a  decree  or  order 
made  b}'  the  Master  of  the  Rolls  or  a  Vice-Chancellor,  is  in  fact  an 
appeal ;  ^  and  as  many  of  the  rules  applicable  to  appeals  to  the  House 


1  As  to  bills  of  review,  see  post,  Chap. 
XXXIV.  §  5. 

2  [The  distinction  between  an  appeal  in 
Chancery  and  an  appeal  to  the  House  of 
Lords  is  important,  and  should  be  borne  in 
mi-nd,  for  the  effect  of  the  appeal  is  different, 
and  it  is  the  latter  class  of  appeals  which 
prevails  in  the  United  States.  An  appeal  in 
Chancery,  from  an  order  or  decree  of  the 
Master  of  the  Rolls,  or  Vice-Chancellor,  to 
the  Lord  Chancellor  or  Court  of  the  Lord 
Justices,  is  a  rehearing,  and  the  Appellate 
Court  has  power  to  deal  with  the  whole  case. 
Ex  parte  Kireton  Coal  Co.,  L.  K.  7  Ch.  App. 
730.  New  evidence  is  sometimes  admitted, 
as  in  the  case  of  a  rehearing  by  the  original 
Court.  Infra,  1486,  1487  and  notes.  And 
the  Appellate  Court  may  make  a  decree  as 
upon  a  trial  de  novo.  Infra,  1489.  Thus, 
where  only  one  of  several  defendants  appeals, 
the  bill  may  be  dismissed  as  to  all.  Kent  v. 
Freehold  Co.,  L.  K.  3  Ch.  App.  4'J3 ;  Vaughn 
V.  Ilalliday,  L.  H.  9  Ch.  App.  5G1.  So, 
where  the  plaintiff  appeals  from  part  of  a 
decree,  anotlier  part  being  in  his  favor,  the 
bill  may  be  dismissed  in  toto.  Hunter  v.  Bel- 
cher, 2  De  G.,  J.  &  S.  201.  An  appeal  by  one 
of-  several  creditors  of  an  estate,  however, 
brings  up  the  case  onlv  as  to  his  claim. 
I'ardo  V.  P»irigliam,  L.  ft.  4  Ch.  App.  735. 
So,  an  appeal  by  one  party  does  not  bring  up 
the  case  as  Ijetween  the  respondent  and 
parties  other  than  the  appellant,  'i'asker  v. 
Small,  1  Coop.  temp.  (Jott.  Gl  n.  (i).  Upon 
appeal  to  the  House  of  Lords,  the  respondent 
cannot  argue,  without  a  cross-appeal,  that  the 
decree  below  was  too  favorable  for  the  ai>- 
pellants.  Kellett  v.  Kellett,  3  H.  L.  Cas. 
161;  Yates  v.  University  College,  L.  K.  7 
H.  L.  438;  infra,  1488,  1489,  notes. 


In  the  United  States,  as  a  general  rule, 
the  appellee  cannot  be  heard  to  assign  error. 
Carev  v.  Brown,  92  U.  S.  175;  Chittenden  v. 
Brewster,  2  Wall.  196;  'Mapes  v.  Coffin,  5 
Paige,  296;  Kelsey  v.  Weston,  2N.  Y.  505; 
Morse  v.  Smith,  83  111.  396;  Mail  Co.  v. 
Flanders,  12  Wall.  135.  In  Mississippi,  one 
party  cannot  prosecute  an  appeal  after  an 
affirmance  of  the  decree  upon  the  appeal  of 
the  other  party.  Caston  v.  Caston,  54  Miss. 
512,  citing  Corning  v.  Troy  Iron  and  Nail 
Factory,  15  How.  451.  In  "Tennessee,  as  be- 
tween th  e  adverse  parties  affected  by  the  decree 
appealed  from,  the  appeal  vacates  the  decree  : 
Smith  V.  Holmes,  12  Heisk.  466;  and  brings 
up  the  entire  record  for  a  hearing  de  novo : 
Carnes  v.  Polk,  5  Heisk.  244;  Wood  v. 
Cooper,  2  Heisk.  441;  Grubb  y..Browder,  11 
Heisk.  299;  Milly  v.  Harrison,  7  Coldw.  191; 
but  where  the  appellant's  rights  are  separate 
and  distinct  from  those  of  others,  only  those 
rights  will  be  brougiit  up  bv  the  appeal: 
Williams  v.  Palmer,  2  Baxt.  4*88;  Gibson  v. 
Compton,  3  Baxt.  220.  And  it  ha.s  been 
held,  in  an  unreported  case,  that  where  the 
appeal  is  from  a  decree  on  exceptions  to  the 
I\laster"s  report,  only  the  exceptions  of  the  aj>- 
pellant  will  be  noticed.  An  appeal  from 
only  a  part  of  a  decree  is  an  admissi  )n  of 
the  correctness  of  the  residue.  Norbury  v. 
Meade,  3  Bligh,  261;  Clowes  v.  Dickinson,  8 
Cow.  328;  Sands  v.  Codwise,  4  Johns.  Ch. 
536;  Kelsey  i).  Weston,  2  N.  Y.  505;  Morgan 
V.  Morgan"  83  111.  196.  In  New  York,  an 
appeal  from  a  Vice-Chancellor  to  the  Chan- 
cellor was  not  in  the  nature  of  a  rehearing, 
but  an  appeal  proper.  Lenox  v.  Mitchell,  14 
Wend.  662.     See  infra,  1489. J 
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of  Lords,  apply  also  to  rehearings  and  appeals  in  Chancery,  the  present 
section  will  be  devoted  to  the  consideration  of  those  rules  and  prin- 
ciples which  are  common  to  both  methods  of  proceeding.  The  term 
appeal  will,  also,  where  used  in  the  following  pages,  include  rehearings 
and  appeals  in  Chancery,  as  well  as  appeals  to  the  House  of  Lords,  ex- 
cept where  a  distinction  is  specifically  pointed  out. 

Except  in  the  instances  already  mentioned,^  a  decree  or  order  made 

b}'  consent  cannot  be  the  subject  of  appeal.* 

*1460       *  Where,  upon  a  demurrer  for  want  of  parties,  the  demurrer 

was  allowed,  with  libert}'  to  the  plaintiff  to  amend,  the  plaintiff 

b}'  undertaking,  in  the  order,  to  amend  within  three  weeks,  did  not 

lose  his  right  of  appeal.^ 

It  seems  that  a  party,  dissatisfied  with  a  decree,  will  not  prejudice 
his  right  to  appeal,  or  to  have  the  cause  reheard,  by  consenting  to  an 
order  consequential  upon  the  decree.^  Indeed,  the  general  rule  of  the 
Court  being,  that  an  appeal  or  a  rehearing  does  not  suspend  the  pro- 
ceedings under  a  decree,  it  would  be  absurd  to  say  that,  if  a  party,  in 
order  to  save  the  expense  of  a  contest  upon  a  point  which,  supposing 
the  decree  to  stand,  he  could  not  sustain,  should  obey  the  decree,  by 
consenting  to  an  order  consequential  upon  it,  he  is  by  such  obedience 
to  be  deprived  of  his  right  to  have  the  case  reheard. 

Where  an  agreement  had  been  signed  by  the  parties,  and  by  consent 
made  an  order  of  the  Court,  to  submit  to  such  a  decree  as  the  Court 
should  make,  provided  it  should  be  on  the  merits,  and  not  on  any  mis- 
take in  the  pleadings,  and  that  neither  party  should  bring  an  appeal : 
notwithstanding  which,  one  party  petitioned  for  and  obtained,  from 
Lord  King,  an  order  for  a  rehearing  :  Lord  Talbot,  although  he  expressed 
doubts  whether,  if  the  agreement  had  been  disclosed  to  the  Court  origi- 
nally, the  order  for  a  rehearing  would  have  been  made,  yet,  as  his  prede- 
cessor, who  heard  the  cause,  had  ordered  a  rehearing,  and  thereby 
shown  he  was  not  satisfied  with  the  decree,  he  refused  to  discharge  it.^ 

It  is  not  necessary  that  the  person  who  appeals  should  be  actually  a 

8  Ante^  p.  973.  8  Wend.  219.      As  to  appeals  from  decrees 

*  Stewart  v.  Forbes,  1  M'N.  &  G.  137;  13  entered  yro  confcsso,  see  Rowley  v.  Van  Ben-* 

Jur.  523;   Dodson  i;.  Sammell,  8  W.  R.  252,  tluiysen,   16  \tend.   369;    Hove  v.   Penn,    1 

v.  C.K. ;  Atkinson  y.  Manks,  1  Cowen,  601;  Bland,  35;    Ringgold's  Case,  ib.  5,  12;    Shye 

Ringgold's  Case,   1  Bland,   512;    <6.  18,  278 ;  i'.  Llewellen,  ib.  18;    McKim  v.  Thompson, 

Coster  f.  Clarke,  3  Edw.  Ch.  405 ;    French  y.  ib.  270;    Mnrphev  v.  Amer.    Life   Ins.   and 

Shotwell,  6   John.  Ch.  564;    DeCoster  i'.  La  Trust  Co.,  25  Wendell,  249;    Tripp  i).  Cook, 

Farge,   1  Paige,  574;    Monell  ?;.  Lawrence,  12  26  Wendell,  243;    Hunt  v.  Strong,   15  Ver- 

John.  521;    see  also  Cole  v.  Scott,  1  M'N.  &  mont,  377. 

G.  518,523,526.      [But  the   refusal   of  the  In  Ohio,  under  the  Act  of  1831,  giving  an 

Court,  at  the  same  term,  to  open  such  a  de-  appeal   "  from  any  final  sentence  or  decree," 

cree  upon  cause  shown  will  be  reviewed  on  an  appeal  was  allowed  from  a  decree  in  the 

appeal.     Saleski  v.  Boyd,   32  Ark.  74.]     As  Common  Pleas,  taken  by  consent  of  parties, 

to   what  are   consent    orders,    see   Davis   v.  Brewer  v.  Connecticut,  9  Ohio,  189  ;  see  Mor- 

Chanter,   2  Phil.  545  ;    1  C.  P.  Coop.  t.  Cott.  ris  v.  Davies,  5  CI.  &  Fin.  163. 
285;  and  for  observations  on  the  impropriety  i  Lidbetter  v.  Long,   4  M.  &  C.  286,  288; 

of  a  party  appealing  from  an  order  which  he  Davis  v.  Chanter,  2  Phil.  545;   1  C.  P.  Coop, 

has   not  opposed   in   the    Court   below,    see  t.  Cott.  285 ;  ante^  p.  598. 
Christ's  Hospital  v.  Grainger,   1  M'N.  &.  G.  2  Wood  f.  Griffith,  1  Mer.  35,  38. 

460,  462.      An  appeal  will  not  lie  from  a  de-  3  BucK  v.  Fawcett,  3  P.  Wms.  242. 

cree  entered  by  default.     Kane  v.  Whittick, 
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party  to  the  record  :  provided  he  has  an  interest  in  the  question  which 
ma}^  be  affected  hx  the  decree  or  order  appealed  from.  Thus,  a  rehear- 
ing of  an  order  made  on  petition  was  directed  at  the  instance  of  a 
person  who  had  not  been  served  with  it,  but  who  offered  new  evidence, 
and  was  substantiallv  the  only  person  interested  in  supporting  the  con- 
tention which  it  tended  to  prove. ^  Persons  who  have  been  served  with 
notice  of,^  and  creditors  coming  in  under  a  decree,  have  been 
held  entitled  to  rehear  the  cause,  *  though  not  parties  to  the  *1461 
bill :  because  the  decree  affected  their  interest ;  ^  but  a  person 
not  a  party  to  the  record  must  first  obtain  from  the  Court  permission  to 
apply  for  a  rehearing.'^ 

In  ffungerford's  case,^  the  creditors  complained,  that  the  property 
had  not  been  applied  as  it  ought :  it  was  objected,  that  they  could  not 
come  in  under  the  decree,  and  impeach  it ;  but  it  was  answered  that 
they  might :  for,  if  the  decree  contained  in  itself  a  wrong  disposition  of 
the  property,  they,  coming  in  as  creditors,  had  a  right  to  appeal,  be- 
cause the  decree  bound  then-  rights.  In  Osborne  v.  Usher,*  the  same 
principle  was  admitted  ;  and  it  was  held,  that  if  the  right  of  a  re- 
mainder-man, or  of  any  person  entitled  to  the  estate  in  any  way, 
is  bound  bv  the  decree,  he  must  have  a  right  to  appeal  from  it,  as 


*  Jopp  I'.  Wood,  33  Beav.  372.  The  peti- 
tion for  reliearing  by  such  a  person  need  not 
be  signed  by  counsel.  Leete  v.  Jenkins,  14 
W.  K.  489,  L.  C.  &  L.  JJ. 

[See,  as  to  the  rights  of  a  quad  part}', 
Bruff  V.  Cobbold,  L.  R.  8  Ch.  App.  217; 
and  as  to  the  mode  of  proceeding  to  secure 
the  right  of  appeal  by  a  person  interested 
who  is  not  a   party,  Sage  v.  Central  R.  Co., 

93  U.  S.  412.  A  surety  upon  a  probate  bond 
cannot  appeal  from  a  decree  settling  the 
account  of  his  principal  in  the  Probate  Court : 
Tuxburv's  Appeal,  G7  Me.  2G7;  but  he  may 
appeal  from  a  decree  in  a  suit  in  equity  to 
which  he  is  a  party  defendant:  Porter  v. 
Burton,  10  Heisk.  584.] 

6  Ellison  V.  Thomas,  1  De  G.,  J.  &  S.  18; 
Kidd  t,'.  Cheyne,  18  Jur.  348,  V.  C.  W.; 
ante,  p.  438 ; "  Pamiiter  v.  Parmiter,  3  De  G., 

F.  &  J.  401. 

1  Giffard  v.  Hort,  1  Sch.  &  I.ef.  409. 

2  Berrv  v.  Attorney-General,  2  M'N.  & 

G.  10  ;  (jwvnne  v.  Edwards,  !)  Beay.  22,  34; 
Hodgson  r.\Sniith«on,  4  W.  R.  099,  L.  JJ.; 
Parmiter  r.  Parmiter,  2  De  G.,  F.  &  J.  520. 

[And  see,  as  to  tlie  rights  of  a  shareholder, 
not  named  as  a  party,  to  apply  to  the  court 
to  yary  or  discharge  a  winding-up  order.  Re 
AngIo"-f 'alifornian  Gold  Mining  Co.,  1  Dr.  & 
Sm.  028. 

A  person  interested  in  proving  a  will  maj* 
take  an  appeal,  although  not  named  as  a 
party  to  the  proceedings.  Foster  v.  Tyler,  7 
Paige,  48.  A  receiyer  is  so  far  a  party  that 
he  may  appeal  from  a  decree  directing  him, 
after  the  sale  of  the  property,  to  pay  into 
court  the  balance  found  due  from  him  on  set- 
tlement.    Hinckley  r.  Gilman,  &c.  R.  Co., 

94  U.  S.  407.     And  a  party  may  appeal,  al- 


though he  did  not  appear  in  the  Court  below. 
Hyslop  V.  Powers,  9  Paige,  322.  And  any 
one  of  several  parties  may  appeal.  Forgay 
V.  Conrad,  6  How.  20^;  Johnson  v.  Johnson, 
1  Dana,  StjO;  Peer  r.  Cookerow,  1  McCarter, 
361  ;  Enierick  v.  Armstrong,  1  Ham.  513. 
And  see,  as  to  severance  where  the  decree 
is  joint,  Masterson  v.  Herndon,  10  Wall. 
416;  Holcombe  t\  Holcombe,  2  Stew.  Eq. 
375;  Terry  v.  Abrahams,  93  U.  S.  38;  Huff 
V.  Miller,"  2  Swan,  85;  Foster  «.  Durem,  i 
Heisk.  783.  An  appeal  after  the  death  of  a 
party  is  void.  Squibb  v.  McFarland,  11 
Heisk.  563. 

Only  parties  or  those  who  represent  them 
can  appeal,  and  as  stockholders  do  not  rep- 
resent the  corporation,  they  cannot  appeal  in 
a  case  in  which  the  corporation  was  a  party, 
nor  can  they  have  a  mandamus  from  the  Ap- 
pellate (."ourt  to  compel  the  lower  Court  to 
grant  an  appeal,  unless  they  were  allowed  to 
intervene  below,  or,  at  least,  were  treated  as 
parties.  Ex  parte  CJutting,  94  U.  S.  14  ;  Ex 
parte  Jord»n,  94  U.  S.  248.  A  party  who 
has  no  interest  in  the  subject-matter  of  suit, 
or  has  lost  it,  cannot  appeal.  Mills  v.  Ho;ig, 
7  Paige,  18;  Id  ley  v.  liowen,  11  Wend.  238. 
Although  he  may  have  an  interest  in  the 
question.  Ludlow  v.  Greenhouse,  1  IJligh 
N.  S.  17;  Steele  v.  White,  2  Paige,  478. 
Interest  in  the  costs  gives  no  right  of  appeal 
in  other  matters.  Reid  v.  Vaiiderheyden,  5 
Cow.  719.  Nor  can  a  party  on  ajipi'al  call 
in  question  a  part  of  the  decree  in  whi<h  he 
has  no  interest.  Cuyler  v.  Moriiand,  6 
Paige,  273  ;  Hone  v.  Van  Schaick,  7  Paige, 
221.] 

8  Cited,  1  Sch.  &  Lef.  409. 

4  Ibid. ;  6  Bro.  P.  C.  ed.  Toml.  20. 
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well  as  the  person  against  whom  it  was  made.  Upon  this  ground,  it 
has  been  held  that  a  tenant  in  tail,  in  remainder  expectant  after  the  de- 
termination of  a  prior  estate  tail  (who  would  not  be  a  necessary  party 
to  a  suit  affecting  the  entailed  estate,  against  the  prior  tenant  in  tail) , 
has  a  right  to  appeal  against  the  decree  in  that  suit ;  and  that  he  may 
file  a  supplemental  bill,  for  the  purpose  of  making  himself  a  party  to  the 
suit,  in  order  to  appeal  from  it.*' 

It  has  also  been  determined,  by  the  House  of  Lords,  that  a  purchaser 

under  a  decree,  though  no  party  to  the  suit,  ma}^  appeal  from  an 

*1462  order  setting  aside  a  bidding,  and  ordering  a  new  sale  ;  ^  *  and  it 

has  been  held,  that  a  creditor  coming  in  under  a  decree,  and 

having  his  claim  disallowed,  may  appeal   from  the  order  disallowing 

it.i 

It  is  only,  however,  in  cases  in  which  the  interest  of  the  party, 
wishing  to  appeal,  will  be  bound  by  the  decree,  that  a  rehearing  or  ap- 
peal will  be  permitted,  at  the  instance  of  an  individual  not  on  the 
record :  in  no  other  case  can  he  have  ground  to  complain  of  the  decree 
or  order. ^ 

A  party  who  is  poor  is  entitled  to  prosecute  or  defend  an  appeal  or  a 
rehearing,  in  forma  pauperis,  in  the  same  manner  that  he  has  a  right 
to  sue,  and  be  sued,  in  that  character.^  In  the  House  of  Lords,  a  poor 
person  may  also  be  admitted  to  sue  or  defend  in  forma  pauperis } 

The  grounds  upon  which  a  part}^  may  appeal  from  a  decree 
or  order  of  the  Court,  or  have  it  reheard,  are  as  numerous  and 
various  as  the  cases  themselves ;  and  cannot  therefore  be  pointed 
out  in  detail.  In  fact,  wherever  the  Court  is  called  upon  to  de- 
termine a  question  of  Law  or  of  fact,  the  decision  may  be  the  sub- 
ject of  a  rehearing  or  appeal,  by  any  party,  bound  thereby,  who 
considers  himself  aggrieved  by  it.^     The  only  case  in  which  a  party 

6  Giffard  v.  Hort,  1  Sch.  &  Lef.  411;  but  concerning  the  mere  practice  of  the  Court,  or 

see  Osborne  v.  Usher,  uhi  sup.,  where  such  course  of  proceeding  in  the  cause.     Rowley 

an  appeal   was  sustained,   although  it   does  v.  Van  Benthuysen,  16  Wend.  369,  371,  378, 

not  appear  that  any  supplemental   bill  was  379;  Tripp  ».  Cook,  26  Wend.  150,  155.    No 

filed.     [Duboll  v.  Field,  9  R.  I.  266.]  appeal  lies  from  a  mere  initiator}"-  order.  See 

6  Rvder  i;.  Earl  Gower,  6  Bro.   P.  C.  ed.  McCredie   v.    Senior,  4  Paige,  378;  Buel  v. 

Toml."306;  Barlow  v.  Osborne,  6  H.  L.  Ca.  Street,  9  John.  443;  Trustees  of  Huntingdon 

556;  4   .Jur.    N.    S.  367.     [And  a  purchaser  «.  Nicoll,  3  John.  566.     Nor  from  an  order 

may   appeal   from   a   decree   declaring    him  directing  a  sale  of  the  property  in  litigation, 

liable   for    the   loss  on   a  resale.     Sharp  v.  and  that  the  money  be  brought  into  Court. 

Hess,  1  Tenn.  Leg.  Rep.  23.]  Chapman  v.    Hammersley,    4    Wend.    173; 

1  Earl  of  Winchilsea  v.  Garetty,  1  M.  &  McKim  v.  Thompson,  1  Bland,  172.  Nor 
K.  253,  257.  from  an  order  refusing  a  rehearing  of  a  mo- 

2  Jbid.  tion  for  instructions  to  a  Master,   as  to  the 
8  Bland  v.   Lamb,  2  J.  &  W.  402;  ante,      examination  of  a   witness.       Williamson  v. 

p.   37;    and  post,    p.    1482.      In    Bolton    v.  Hyer,  4  Wend.  170.     Nor  from  a  decree  or- 

Gardner,   3  Paige,  273,   it  was  held  that  an  dering  an  account.     Berryhill  v.   M'Kee,  3 

appeal  cannot  be   prosecuted  by  the  appel-  Yerger,    157.     In   Robertson   v.    Bingley,    1 

lant  in  forma  pauperis,    but   he  must  give  M'Cord  Ch.  351,  it  is  remarked  by  Nott  J. 

security  for  costs.     And  if  he  succeeds,  he  in  delivering  the  opinion  of  the  Court,  "  I 

may  have  dives  costs  on  the  appeal,  although  think   there   is  no   rule   which   ought  more 

he  sue  as  a  poor  person  in  the  ('-ourt  below.  rigidl}'  to  be  adhered  to,  than  that  an  appeal 

4  Macqueen's  H.  L.  Prac.  259;  and  post,  ought  not  to  be  allowed  from  an  interlocu- 
p.  1494.  tory   order."     See    Gibson  v.  Randolph,    2 

5  See  Brumagim  v.  Chew,  4  C.  E.  Green,  Munf .  310 ;  Allen  v.  Belcher,  2  Hen.  &  M. 
337.    There  can  be  no  appeal  from  an  order  595;  Daniels  v.  Taggart,  4»Gill   &   J.  311; 
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cannot  *  appeal  from  the  decision  of  the  Court  is,  where  the  *1463 
determination  complained  of  is  merely  the  result  of  the  exercise 
of  discretion  on  the  part  of  the  Judge,  in  a  case  where  the  matter 
was  fairl}-  a  subject  for  the  exercise  of  discretion :  in  such  cases,  the 
practice  of  the  Court  will  not  allow  an  appeal  from  the  discretion  of  one 
Judge  to  that  of  another.^ 


Hagthorp  v.  Hook,  4  Gill  &  J.  270 ;  Rich- 
ardson V.  Jones,  3  id.  163 ;  Roberts  v.  Salis- 
bury, id.  425.  See  the  observations  of  Mr. 
Justice  Bronson  on  this  subject  in  Rowley  v. 
Van  Benthuysen.  16  Wend.  369,  371,  378, 
379.  If  an  order  for  an  attachment  contains 
a  final  determination  or  adjudication  that  the 
defendant  is  in  contempt,  he  may  appeal 
therefrom.  McCredie  v.  Senior,  4  Paige, 
378.  An  order  directing  an  issue  is  a  proper 
subject  of  an  appeal.  Ante,  1075,  1076,  and 
note  to  this  point.  An  appeal  will  lie  from 
an  order  refusing  to  open  proofs  in  a  cause, 
for  the  purpose  of  re-examining  a  witness 
who.  since  his  examination,  has  disclosed 
facts  material  and  pertinent  to  the  issue, 
which  he  did  not  disclose  when  on  examina- 
tion. Beach  v.  Fulton  Bank,  2  Wend.  225. 
An  appeal  lies  from  an  order  of  the  Court 
refusing  to  dissolve  an  injunction,  and  award- 
ing costs  against  the  defendants.  M'Vicar 
V.  Wolcott,  4  John.  Ch.  510.  So  from  an 
order  granting  an  injunction.  Simpson  v. 
Hart,  1.4  John.  65;  Martin  v.  Dwelly,  7 
Wend.  11;  see  Hoyt  v.  Gelston,  13  John. 
140.  [But  not  from  a  refusal  to  grant  an  in- 
junction. Ogle  V.  Bill,  55  Ind.  131.  It  is 
otherwise  in  North  Carolina.  Jones  v. 
Thorne,  80  N.  C.  72;  Myers  v.  Daniels,  6 
Jones  Ekj.  1.  An  interlocutory  decree  dis- 
solving an  injunction  may  be  appealed  from. 
Union  Ins.  Co.  v.  Benit,  29  La.  Ann.  297.  Or 
grantin"  or  refusing  to  grant  an  injunction. 
Beebe  &  Guinault,  29  La.  Ann.  795.  The 
Supreme  Court  of  Georgia  will  not  revise  the 
discretion  of  the  Court  below  in  granting  or 
refusing  an  injunction  unless  an  abuse  of 
such  discretion  is  shown.  Nelms  v.  Clark, 
44  Ga.  617:  Thomas  v.  Stokes,  44  Ga.  631.] 
An  appeal  will  lie  to  the  Chancellor  from  an 
order  of  a  Vire-Chancellor,  made  subsequent 
to  a  final  decree  in  the  cause.  Tripp  v. 
Vincent,  8  Paige,  176.  An  application  for  a 
rehearing  must  usually  state  some  reason 
which  would  constitute  a  good  ground  for  a 
new  trial  at  Common  Law.  Hunter  v. 
Marlboro,  2  Wood.  &  M.  108;  see  Baker  v. 
Whiting,  1  Story,  218. 

1  See  Stewart  v.  Forbes,  1  Mac.  &  Gor. 
137;  Tripp  v.  Cook,  26  Wend.  150;  Rogers 
V.  Hosack,  13  Wend.  319;  Rowiev  v.  Van 
Benthuysen.  16  Wend.  309,  .371,  378,  379; 
Owings  V.  Worthington,  10  Gill  &  J.  283; 
Scott  V.  Crawford,  10  Gill  &  J.  379  ;  Mer- 
riam  v.  Barton,  14  Vt.  501.  There  is,  there- 
fore, no  appeal  from  an  order  directing  a 
question  of  fact  to  be  tried  before  the  Judge 
and  a  special  jury.  Siirubsole  v.  Schneider, 
12  W.  R.  359,  L."  C.  [As  to  the  right  of  ap- 
peal from  an  order  granting  or  refusing  an 
issue,  see  nnic,  pp.  1076,  1077,  and  notes. 

The  granting  or   refusing  an  application 


for  rehearing  is  a  matter  of  discretion  from 
which  no  appeal  lies.  Steines  v.  Franklin 
County,  14  Wall.  15.  So  of  the  granting  or 
dissolution  of  a  temporary  injunction:  Buf- 
fington  V.  Harvey,  95  U.  S.  99;  Rae  v. 
Mayor,  &c.,  62  N.  Y.  342;  Spencer  v. 
Stearns,  28  Mich.  463 ;  except  in  a  case  of 
manifest  abuse :  Lowrv  v.  Williams,  47 
Ga.  387;  Schoeffer  &'Hunnewell,  47  Ga. 
660 ;  even  where  damages  are  awarded : 
Johnson  v.  Board  of  Education,  65  Mo.  47. 
So  of  the  grant  or  refusal  of  an  attachment. 
Sartwell  v.  Field,  68  N.  Y.  341.  So  of  a 
decision  on  the  sufficiency  of  a  notice  of  ap- 
pearance. Martine  v.  Lowensteiu,  68  N.  Y. 
456.  So,  an  appeal  does  not  lie  from  an 
order  denying  a  motion  to  permit  a  person  to 
intervene"  in  a  pending  suit,  and  become  a 
party  thereto.  £x  jiarte  Cutting,  94  U.  S. 
14;  Bronson  v.  La  Crosse  R.  Co.,  2  Wall. 
302.  An  appeal  will  not  be  encouraged  from 
an  order  giving  the  plaintiff  further  time,  on 
a  motion  to  dismiss  for  want  of  prosecution. 
Sheffield  v.  Sheffield,  L.  R.  10  Ch.  App.  206. 

The  appointment  of  a  receiver  resting  in 
discretion,  and  being  in  its  nature  interlocu- 
tory, for  the  preservation  of  property /)e«(/enie 
lite.,  no  appeal  lies  in  the  Courts  of  the  United 
States,  and  of  such  of  the  States  as  only  al- 
low appeal  from  a  final  decree.  Forgav  v. 
Conrad,  6  How.  204;  Holden  v.  McMakin, 
1  Pars.  Eq.  Cas.  289;  Wood  ti.  Brewer,  9  Ind. 
86 ;  Mansony  v.  Bank,  4  Ala.  475  ;  Wilson  v. 
Davis,  1  Montana,  98;  Meadow  Valley  Min. 
Co.  V.  Dodds,  6  Nev.  261;  Duncan  v.  Cam- 
pau,  15  Mich.  415;  Eaton  R.  Co.  v.  Varnum, 
10  Ohio  St.  622.  In  other  States,  which  fol- 
low the  English  rule  of  allowing  appeals 
from  interlocutory  orders,  an  appeal  lies 
(Dale  V.  Kent,  58  Ind.  584),  although  the  Ap- 
pellate Court  will  not,  as  a  general  rule,  re- 
vise the  action  of  the  lower  Court,  except  in  a 
clear  case  of  abuse  of  discretion.  Doilard  v. 
Taylor,  33  N.  Y.  Sup.  Crt.  496;  Journeay 
V.  i5rown,  2  Dutch,  111;  State  v.  Johnson, 
13  Fla.  33;  Jones  v.  Iloiliday,  37  Ga.  573; 
Cohen  V.  Meyers,  42  Ga.  46 ;  Wade  v.  Amer. 
Col.  Soc,  4  Sm.  &  M.  680;  Callanan  v. 
Shaw,  19  Iowa,  185.  If,  however,  the  order 
appointing  or  discharging  a  receiver  oper- 
ates, in  effect,  as  a  final  decree,  an  appeal 
will  lie.  Milwaukee  M.  Co.  v.  Sontter,  2 
Wall.  521;  Cain  v.  Warford,  2  Md.  282; 
Cincinnati  R.  Co.  v.  Sloan,  31  Ohio  St.  1. 
Or,  if  the  appointment  of  the  receiver  is  a 
.substantial  decision  of  the  merits,  the  appeal 
lies:  Lewis  ?>.  (Jampau,  14  Mich.  458;  Barry 
V.  Briggs,  22  Mich.  201;  or  is  in  execution 
of  a  decree  adjudging  rights:  Produce  Bank 
V.  Morton,  67  N.  Y.  199.  Infra,  p.  1491, 
note  10. 

Discretionary  matters  are,  in  general,  not 
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Upon  this  ground  it  is,  that  the  Courts  have  adopted  the  rule,  that 
there  can  be  no  rehearing  or  appeal  upon  the  question  of  costs. ^  The 
foundation  of  this  rule,  as  stated  by  Lord  Ilardwicke,  in  Owen  v. 
Griffith,^  is  to  prevent  vexation  and  trouble  :  for,  as  cases  in  Equity 
often  depend  on  abundance  of  circumstances,  about  which  the  reason 
of  mankind  might  differ,  the  question  of  costs  would,  if  it  could  be  laid 
open  generally,  create  perpetual  appeals.  The  operation  of  the  rule, 
however,  is  strictly  confined  to  cases  in  which  costs  are  to  be  paid  bj 
one  party  to  another,  and  do  not  form  any  part  of  the  relief  sought  by 
the  bill ;  and  it  is  liable  to  exception,  where  any  principle  is  involved  ;  * 
or  where  the  costs  are  payable  out  of  a  fund  ;  or  are  chargeable  upon 
an  estate ;  or  are  part  of  the  relief  to  which  a  party  is  entitled,  and  the 

facts  of  the  case  distinctly  appear  upon  the  face  of  the  proceed- 
*1464  ings  themselves :    *  so  that  it  is  not  necessary,  in  determining 

the  question  of  costs,  upon  the  appeal,  to  enter  into  any  investi- 
gation of  the  merits.^  Upon  this  ground,  in  the  case  of  Owen  v.  Griffith, 
above  cited.  Lord  Hardwicke  entertained  an  appeal  by  an  incumbran- 
cer :  who  had  brought  his  bill  to  compel  the  payment  of  his  charge,  out 
of  an  estate  which  he  had  extended  by  elegit  upon  a  judgment,  and  to 


reviewable  bv  appeal.  Privett  v.  Callowav, 
75  N.  C.  233.  Such  as  the  refusal  of  the 
Court  below  to  amend  its  records.  State  v. 
Brown,  73  N.  C.  81.  So  of  the  award  of 
damages  on  the  dissolution  of  an  injunction, 
treated  as  discretionary.  Moore  v.  Granger, 
30  Ark.  574.  So  of  "the  setting  aside  of  a 
default.  Powell  v.  Clement,  78  111.  20.  So, 
of  an  order  refusing  a  motion  for  the  delivery 
of  securities  on  file  to  one  of  the  parties. 
Driggs  V.  Daniels,  2  McArth.254.  So  of  an 
order  denying  an  application  for  admission 
to  the  bar,  unless,  perhaps,  in  a  clear  case  of 
abuse  of  discretion.  Matter  of  Beggs,  67 
N.  Y.  120.  Opening  a  default  is  a  matter  of 
discretion,  not  reviewable  except  in  a  clear 
case  of  abuse.  Bank  of  Statesville  v.  Foote, 
77  N.  C.  131;  Peoria  Ky.  Co.  v.  Mitchell,  74 
111.  394.  So  of  the  control  of  the  trial  Court 
over  the  argument  of  counsel.  Barden  v. 
Briscoe,  3G  Mich.  254. 

An  appeal  lies  from  an  order  sustaining  ex- 
ceptions to  a  bill  for  impertinence.  Kickards 
V.  Attorney-General,  12  CI.  &  F.  30;  Cam- 
den, &.C.  R.  Co.  V.  Stevens,  6  C.  E.  Green, 
458.] 

2  As  to  appeals  for  costs,  see  Morgan  & 
Davey,  105.  A  rehearing  or  appeal  is  not 
granted  for  costs  onl}-,  e.xcept  in  special  cases. 
Travis  V.  Waters,  1  John.  Ch.  48;  Eastburn 
V  Kirk,  2  John.  Ch.  17;  Ashliv  v.  Kiger,  3 
Rand.  165:  Rogers  f.  Hollv,  18"  Wend.  3.50; 
Lewis  V.  Wilson,  1  M'Cord  Ch.210;  M'Mil- 
lan  V.  Eldridge,  Harp.  Eq.  260;  Lvles  v. 
Lyles,  1  Hill  Ch.  76,  92;  Hope  v.  Carnegie, 
L.  R.  4  Ch.  Ap.  284.  [And  see  Lozear  v. 
Shields,  8  C.  E.  Green,  509.]  Or  where  a 
party  is  entitled  to  costs  as  a  matter  of  strict 
right.  Buloid  v.  Miller,  4  Paige,  473;  Wms- 
low  V.  Collins,  3  Paige,  88.  If  a  decree  be 
opened  as  to  other  points,  it  may  be  reformed 


also  in  the  matter  of  costs.  Randolph  v. 
Rosser,  7  Porter,  249;  Hunt  v.  Lewin,  4 
Stew.  &  Port.  138.  Where  a  bill  has  been 
dismissed  from  the  docket  for  want  of  prose- 
cution, on  motion  of  the  defendant,  tlie  cause 
cannot  properly  be  brought  forward  at  a 
subsequent  term,  on  motion,  to  obtain  an 
order  for  his  costs.  Stone  v.  Locke,  48 
Maine,  425. 

3  1  Ves.  S.  250;  Amb.  520;  and  see 
Wirdman  v.  Kent,  1  Bro.  C.  C.  140;  2  Dick. 
594;  Williams  v.  Begnon,  cited  ib.  595;  and 
Beames  on  Costs,  Ap.  No.  10.  It  is  to  be 
noticed,  that  the  case  of  Gould  v.  Granger, 
in  Moseley,  395,  which,  from  the  statement 
of  it  there,  appears  to  be  at  variance  with  the 
rule  laid  down,  is  incorrectly  reported ;  the 
question  having  been,  not  as  to  the  costs  of 
the  cause,  but  as  to  the  costs  of  the  convey- 
ance of  the  estate.  See  Beames  on  Costs, 
Ap.  No.  12;  and  Angell  v.  Davis,  4  M.  &  C. 
363. 

4  Perks  V.  Stotliert,  11  W.  R.  1016,  V.  C. 
K. ;  Chappell  v.  Gregory,  2  De  G.,  J.  &  S. 
Ill ;  see  Hope  v.  Carnegie,  L.  R.  4  Ch.  Ap. 
264,  265.  [See  also  Witt  v.  Corcoran,  2  Ch. 
Div.  69,  where  the  appellant  was  charged 
with  costs  in  an  order  declaring  that  he  had 
committed  a  breach  of  an  injunction.] 

1  Angell  V.  Davis,  4  M.  &  C.  360,  366 ; 
Chappell  V.  Purday,  2  Phil.  227,  223;  11 
Jur.  256;  Horn  v.  Coleman,  5  \V.  R.  409; 
L.  JJ. ;  Ee  Cant's  Estate,  1  De  G.,  F.  &  J. 
153;  6  Jur.  N.  S.  183;  Corporation  of  Roch- 
ester V.  Lee,  2  De  G.,  M.  &  G.  427,  430; 
Chappell  V.  Gregory,  iibi  sup. ;  Winslow  v. 
Collins,  3  Paige,  88;  and  see  Collard  v.  Roe, 
7  W.  R.  623,  L.  C.  &  L.  JJ. ;  Seton  1157 ; 
Norton  v.  Cooper,  5  De  G.,  M.  &  G.  728; 
Lord  Advocate  v.  Lord  Douglas,  9  CI.  &  F. 
174. 
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whom  the  Judge  below  had  refused  his  costs,  although  he  had  given 
him  his  principal  and  interest :  his  Lordship  holding,  that  an  incum- 
brancer upon  an  estate  for  a  just  debt  has  a  lien  upon  the  estate  for  his 
costs,  as  well  as  his  demand ;  and  that,  therefore,  the  appeal,  although 
for  costs,  affected  the  merits  of  the  case.^ 

The  same  distinction  was  recognized,  by  Lord  Northington,  in  Gow- 
per  V.  Scott,^  and  hj  Lord  Eldon,  in  Jenour  v.  Jenour}  In  the  latter 
case,  the  question  arose  upon  the  interest  of  the  parties  in  a  trust  fund, 
which  had  been  separated  from  the  general  residue,  and  the  bill  prayed, 
that  the  costs  of  the  suit  might  be  paid  out  of  the  general  estate  :  upon 
the  hearing,  the  costs  were  ordered  to  be  paid  out  of  the  general  estate  ; 
but  on  an  appeal,  although  the  decree  of  the  Master  of  the  Rolls,  upon 
the  right  to  the  fund,  was  affirmed.  Lord  Eldon  corrected  the  decree,  as 
to  costs,  b}^  directing  them  to  be  paid  out  of  the  particular  fund,  and 
not  out  of  the  general  estate  ;  ^  holding,  that  the  costs  were  not  within 
the  common  rule. 

So,  in  Taylor  v.  Pophnm,^  Lord  Eldon  states  the  rule  to  be,  that 
where  the  costs  are  disposed  of,  as  subjects  of  relief :  though  they  are 
the  subject  of  appeal,  it  is  not  an  appeal  for  costs  only.  In  that  case, 
a  creditor  had  a  contingent  lien  upon  a  particular  fund  :  which  had  been 
appropriated  to  answer  it :  and  an  order  of  Lord  Erslvine  had  given,  to 
the  solicitors  in  the  cause,  a  lien  for  their  costs,  upon  the  fund  gener- 
ally.'' The  question  on  the  appeal  was,  whether  they  should  have  those 
costs  out  of  the  appropriated  fund,  in  preference  to  the  party  having 
the  contingent  claim  upon  it ;  and  Lord  Eldon's  observation  upon  the 
question  is:  "  It  is  quite  competent  to  rehear  or  appeal  upon  such  a 
point  concerning  costs  as  this  :  the  Court  having  given  costs,  has  applied 
the  fund  of  the  party  to  a  pajTuent  to  which  it  ouglit  not  to  have 
been  applied."  *  *  The  same  distinction  was  acted  upon  by  Lord  *1465 
Lyndhurst,  in  Burkett  v.  Spray ;  ^  and  was  much  considered  and 
approved  of  by  Lord  Cottenham,  in  Taylor  v.  Sor/thgate,^  Eyre  v.  Mars- 
den,^  and  Anrjell  v.  Davis:*  in  the  last  of  which  cases,  his  Lordship 
founds  his  judgment  upon  three  very  important  circumstances  which 
appeared  in  the  case  :  any  of  which,  his  Lordship  held,  would  have  been 
sufficient  to  sustain  the  appeal:  1st.  The  bill  prayed,  that  the  defend- 
ant might  restore  the  property  in  question,  and  pay  the  costs  :  asking 
the  payment  of  the  costs,  by  way  of  special  relief; "  2dly.  The  case  was 
one,  in  which  the  proceedings  themselves,  without  going  into  the  details 
of  the  transaction,  furnished  all  the  information  necessary  for  the  pur- 

2  See  Angell  v.  Davis,  4  M.  &  C.  363 ;  »  See  15  Ves.  78. 

Norton  v.  Cooper,  5  I)e  G.,  M.  &  G.  728.  i  1  R.  &  M.  113,  115. 

8  1  Kden,  17;  S.  C.  nom.  Cooper  v.  Scott,  2  4  m.  &  (j.  203. 

1  Bro.  C.  C.  141,  n.  »  //'•  231. 

*  10  Ves.  502,  573.  *  Il>.  300. 

6  See  nnle,  p.  1431.  ''  I"    Lancashire   v.    Lancashire,    2   PhiL 

6  15  Ves.' 72;  and  see  Heighington  v.  657,  G(il,  (;()2,  Uiis  was  held  insufficient;  see 
Grant,  1  Phil.  GOO.  also  Unipleby  v.  Wavcney  Valley   liailway 

7  See  13  Ves.  59,  01.  Company,  1  J.  &  U.  254.' 
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pose  of  determinins;  the  question ;  and,  Sd\y.  It  was  not  a  case  of  per- 
sonal costs,  in  which  the  Court  had  ordered  one  party  to  pay  them ; 
but  a  case  in  which  the  Court  had  directed  them  to  be  paid  out  of  a 
particular  fund.® 

In  a  subsequent  case,  Lord  Cottenham  held,  that  as  a  party,  interested 
in  a  fund,  might  appeal  from  a  decree  directing  costs  to  be  paid  out  of 
that  fund,  so,  persons  personally  ordered  to  pay  costs  might  appeal 
from  the  decree,  on  the  ground  that  the  costs  ought  to  be  paid  out  of 
the  fund.''  The  case  alluded  to  was  an  appeal  from  a  decree  of  Sir 
Lancelot  Shadwell  V.  C.  with  regard  to  the  right  to  a  certain  fund  in 
Court,  which  was  claimed  by  a  married  woman  against  her  husband,  as 
property  settled  to  her  separate  use.  The  Vice-ChanceUor  held,  that 
the  fund  belonged  to  the  wife  ;  and  ordered  the  costs  of  the  suit  to  be 
paid  by  the  husband,  and  the  trustees  of  the  settlement.  From  this 
decision  two  petitions  for  a  rehearing  were  presented  :  one  by  the  hus- 
band, and  the  other  b}^  the  trustees.  It  was  objected,  at  the  rehearing, 
that  the  petition  of  the  trustees,  being  in  effect  merely  an  appeal  for 
costs,  could  not  be  proceeded  with  ;  but  Lord  Cottenham  held,  that  an 
appeal  for  costs,  under  such  circumstances,  might  be  sustained ;  and 
allowed  the  argument  to  go  on.^ 

Another  exception  to  the  general  rule  as  to  costs,  is  afforded  by  a 
decision^  in  the  House  of  Lords  :  which,  although  made  upon  the  hearing 
of  an  appeal  from  the  Court  of  Session  in  Scotland,  may  be  cited 
*1466  as  applicable  to  all  cases,  English  as  well  as  Scotch.  *  In  that 
case,  it  was  held,  that  though  an  appeal  for  costs  onl}^  will  not 
lie,  when  costs  are  in  the  discretion  of  tlie  Court,  yet,  where  the  Court 
is  directed,  by  an  Act  of  Parliament,  to  give  costs,  it  is  a  proper  sub- 
ject of  appeal,  if  they  are  not  given  according  to  the  requisition  of  the 
Act. 

The  above  instances  form  the  only  exceptions  to  the  general  rule  of 
the  Court,  that  there  can  be  no  rehearing  or  appeal  for  costs. ^  This 
rule  is  so  strictly  adhered  to  that  the  Court  will  not  permit  it  to  be 
evaded,  by  coupling  the  appeal  for  costs  with  another  ground  of  appeal, 
which  is  unfounded,  for  the  mere  purpose  of  giving  color  to  the  appeal 
for  costs.  Thus,  where  the  ground  of  the  rehearing  was,  that  a  defend 
ant,  charged  by  the  decree  with  a  sum  of  money,  ought  also  to  have 
been  charged  with  interest  and  costs,  the  Court  was  of  opinion  that  the 
decree  was  correct  as  to  interest,  which  ought  not  to  have  been  given ; 

6  4  M.  &  C.  362,  366.  ^  It  seems  to  be  the  proper  mode  of  pro- 

">  Bagot  iJ.  Bagot,  L.  C.  July,  1840,  MSS.  ceeding  for  a  defendant,  after  dismi.'ssal  of 

8  But  in  Taylor  v.  Dowlen,"^  L.  R.  4  Gh.  the  bill,  on  his  motion,  for  want  of  prosecu- 
Ap.  697,  it  was"  decided  that  an  order  that  tion  without  any  order  for  costs,  to  apply  for 
trustees  shall  pay  the  costs  of  a  suit  person-  an  order  to  discharge  the  decree  dismissing 
ally,  forms  no  exception  to  the  general  rule  the  bill.  But  such  an  application  will  not 
that  no  appeal  will  be  allowed  for  costs.  be  favored,  where  the  bill  was  regularly  dis- 

9  Tod  V.  Tod,  1  Bligh,  N.  S.  639;  and  see  missed,  if  it  be  for  the  sole  purpose  of  agi- 
i?e  Gregson,  13  W.  R.  193,  L.  JJ.  As  to  tating  the  question  of  costs.  Stone  v.  Locke, 
cases  where  a  party  is  entitled  to  costs  as  a  48  Maine,  425. 

matter  of  strict  right,  see  Buloid  v.  Miller,  4 
Paige,  473 ;  Winslow  v.  Collins,  3  Paige,  88. 
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but  that  the  decree  was  wrong  in  not  charging  the  defendant  with  the 
costs ;  and  as  the  claim  of  interest  was  unfounded,  the  costs  were  the 
only  thing  in  question :  the  decree  was  therefore  affirmed,  on  the  ground 
that  a  rehearing  does  not  lie  for  costs. '^ 

It  must  not,  however,  be  assumed,  from  the  case  last  quoted,  that, 
in  all  cases  where  the  appeal  for  costs  is  coupled  with  other  grounds  of 
appeal,  the  Court  will,  if  it  affirms  the  decree  upon  the  other  grounds, 
refuse  to  interfere  upon  the  question  of  costs,  if  it  considers  the  decision 
below  upon  that  point  to  have  been  wrong:  on  the  contrary,  many 
cases  have  occurred  in  which  decrees  have  been  varied  as  to  costs, 
though  affirmed  on  every  other  poiut.^  The  rule,  as  to  this,  is  very 
distinctly  laid  down  by  Lord  Lyndhurst,  in  Attorney-  General  v.  Butcher,* 
where  his  Lordship  says:  "  If  a  party  appeals,  having  a  substantial 
ground  of  appeal,  and  a  fair  question  to  agitate,  and  brings  in  the  ques- 
tion of  costs  along  with  it,  he  may  succeed  with  respect  to  the  costs, 
though  he  does  not  succeed  in  the  substantial  ground  of  appeal ;  but  if 
a  point  is  brought  forward  as  a  ground  of  appeal,  which,  on  the  slightest 
consideration,  appears  to  have  no  substance,  it  would  be  too  much  to 
varj'  the  decree  as  to  costs.  A  point  is  not  to  be  put  forward  as  a 
ground  of  appeal,  merely  for  the  purpose  of  covering  an  appeal  on  the 
question  of  costs." 

*  A  party  will  not  be  allowed  to  appeal  piecemeal:  that  is,  he  *1467 
cannot  appeal  from  part  of  a  decree  by  one  petition,  and  after- 
wards appeal  from  another  part,  b}*  another  petition.^     The  rule  is, 
that  if  a  party  appeals  from  a  part  of  a  decree,  he  admits  the  remainder 
to  be  correct.^ 

An  order  for  a  rehearing  or  an  appeal  does  not  stop  or  hinder  any 
proceedings  on  the  decree  or  order  appealed  from,  unless  by  special 
order  of  the  Court ;  but  the  person  in  possession  of  any  decree  or  order 
is  at  liberty  to  proceed  thereon,  as  if  no  appeal  or  rehearing  had  been 
granted.^    Therefore,  if  a  bill  is  dismissed  with  costs,  the  defendant 

2  "Williams  v.  Beynon,  Beanies  on  Costs,  [The  rule  is  different  in  the  United  States. 

Ap.  No.   10;  see   also  Wirdman  v.   Kent,  1  In  New   York,   the  appeal   stayed  proceed- 

Bro.  C  C.  140;  rm<e,  p.  1463,  note  (2).  ings   on   the    point    appealed    from,    and   if 

8  Jenour  r.  Jenour,  10  Yes.  562,  573;  Pitt  the   pai'ty  wisiied    to   pnu'eed  notwithstand- 

«.  Page,  1  Bro.  P.  C.  ed.  Toml.  1;  Stiuire  v.  ing  the  appeal,  he  was  compelled   to  make 

Pershall,  2  i(i.   396;  Wckett  v.  Kaby,   2  id.  application    to    the  Chancellor  for  leave  to 

386;  Magiiire  v.  Maddin,  ii.  393;  Lewis  v.  proceed.     Green  v.  Winter,  1  John.  Ch.  80. 

Smith,   1  M'N.  &  G.  417,   421;   Revnell  v.  See  Halsey  i'.  Van  Amringe.  4  Paige,   279; 

Sprye,  1  De  G.,  M.  &  G.  660,  688;  Power  v.  Gregory  v.  Dodije,  3  Paige,  90;  Messonier  v. 

Reeves,  10  H.  L.  Ca.  645.  Kauman,    3    John.    Ch.    66.      So,    in   New 

4  4Riiss.  180.  Jersey,  an  appeal   from  a   final  decree,  per- 

1  [Anderson  v.  Moberly.  46  Mo.  191  ;  fected  within  the  time  proscribed,  suspended 
Hume  V.  Commercial  Hank,'l  Lea,  220.]  the  e.xecution  of  the  decree  without  an  order 

2  Norburv  v.  Meade.  2  Biigh,  261  ;  of  tlie  Chancery  or  Appellate  Court.  Ch. 
{Clowes  f.  I)ickmson,  8  Cow.  328;  Kelsey  «.  rule  149;  Schenck  v.  Conover,  2  Beas.  31. 
Weston,  2  N.  Y.  505;]  and  see  Parker  v.  If  not  perfected,  the  motion  to  stay  is  ad- 
Morrell,  2  Phil.  453,  461.  dressed  to  the  discretion  of  the  Court.     An 

3  [General  Order  of  House  of  Lords,  15  appeal  from  an  interlocutory  order  does  not 
Ves.  184;]  Ord.  XXXI.  2;  and  see  Gwynn  V.  stay  proceedings  without  an  order  of  the 
Lethbridge,  14  Yes.  585  ;  Waldo  v.  Caley,  Chancery  or  Appellate  Court.  Rule  148. 
16  Yes.  206,  212.  215;  Willan  v.  Willan,  j6.  In  Massachusetts,  an  appeal  from  an  inler- 
21fi  ;  Seton,  1157  ;  see  also  Wood  v.  Farthing,  locutorv  decree  does  not  suspend  its  e.xcution 
8  W.  R.  425,  L.  C.  (Genl.  'Sts.  c.  113,  §  10);    while  an  appeal 
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may,  notwithstanding  an  appeal,  proceed  to  recover  his  costs.*  So, 
also,  it  has  been  held,  that  the  circumstance  of  an  appeal  depending,  is 
not  a  reason  against  the  plaintiff  filing  a  supplemental  bill  for  the  pur- 
pose of  carrying  it  into  effect.^  It  is,  also,  a  general  rule,  that  a  party 
does  not  lose  the  right  of  appeal,  by  acting  on  an  order.* 

The  Court,  however,  will,  in  some  cases,  upon  special  applica- 
*1468  tion  *  of  the  appellant,^  suspend  the  proceedings  under  a  decree 
or  order  pending  a  rehearing  or  appeal.  Thus,  it  has  been  held, 
that  although  a  party  may  proceed  to  recover  his  costs,  the  Court  will, 
when  the  appeal  is  lodged  before  any  step  taken,  order  the  proceedings 
to  be  suspended.^     Similar  applications  have,  however,  been  refused.^ 

The  Courts,  however,  are  very  unwilling  to  suspend  the  execution  of 
decrees  ;  and  will  not  do  so,  except  in  cases  where  there  is  danger  of 
the  object  of  the  appeal  being  defeated,  before  the  appeal  can  be  heard.* 
Where  that  is  the  case,  the  Court  will  suspend  the  execution  of  a  decree 
or  order,  pending  an  appeal :  thus,  where  the  object  of  a  demurrer  is  to 
take  the  opinion  of  the  Court  upon  the  liability  of  a  party  to  make  the 
discovery  required  by  the  bill,  the  Court  will  suspend  proceedings  to 


from  a  final  decree  stays  all  proceedings. 
Genl.  Sts.  c.  113,  §  8.  In  the  United  States 
Courts,  if  the  appeal  be  perfected  within 
sixty  davs,  it  operates  as  a  supersedeas.  U. 
S.  Eev.  St.  §  1007 ;  Goddard  v.  Ordway,  94 
U.  S.  672.  The  provision  of  the  section  of 
the  Revised  Statutes  which  stays  execution 
within  the  sixty  days  thus  given,  does  not 
apply  to  appeals  or  writs  of  error  from  the 
State  Courts.  Doyle  v.  Wisconsin,  94  U.  S. 
56.  If  the  supersedeas  be  vacated,  or  not 
allowable,  the  "appeal  will  not  prevent  the 
lower  Court  from  making  proper  orders  to 
enable  the  party,  in  whose  favor  the  decree 
was  rendered,  to  have  the  same  executed. 
Farmers'  Loan  and  Trust  Co.  v.  Central  R. 
Co.,  4  Dill.  53.3;  S.  C.  5  Cent.  L.  J.  2.58. 
And  the  general  rule  of  the  text  was  enforced 
on  a  rehearing  in  Vose  v.  Trustees,  2  Woods, 
654.  In  New  Jerse}%  a  rehearing  does  not 
stay  proceedings  without  an  order  of  Court. 
Ch.  rule  146.  In  Tennessee,  a  general  ap- 
peal, which  is  only  allowed  as  of  right  from 
a  final  decree,  vacates  the  decree,  f^ichol 
V.  Colville,  1  Tenn.  82;  Smith  v.  Holmes,  12 
Hei.sk.  466.] 

4  Tyson  v.  Cox,  3  Mad.  278;  Dunster  u. 
Mitford,  cited  ibid. ;  Archer  v.  Hudson,  8 
Beav.  321 ;  Baiubrigge  v.  Baddelev,  10  Beav. 
35. 

5  Woodward  v.  Woodward,  1  Dick.  33. 

6  Masterraan  v.  Price,  1  C.  P.  Coop.  t. 
Cott.  358,  and  cases  referred  to,  ib.  360  et  seq. 
particularly :  White  v.  Lisle,  3  Swanst.  342; 
and  BrophV  t».  Holmes,  2  Moll.  1;  and  see 
Butlin  V.  'Masters,  2  Phil.  290  ;  Parker  v. 
Morrell,  ib.  453,  462.  [Tlie  execution  of  the 
decree,  either  before  or  after  the  appeal,  in 
no  wise  interferes  with  the  right  of  appeal, 
or  with  the  proceedings  upon  appeal.  Peer 
V.  Cookerow,  1  IMcCarter,  361.  And  therefore, 
a  party  who  collects  money  under  a  decree 
may  afterwards  sue  out  a  writ  of  error  to 


recover  a  larger  sum.  Erwin  v.  Lowry,  7 
How.  172,  184;  Bond  v.  Greenwald,  4  Heisk. 
454,  467.  And,  in  like  manner,  the  losing 
partv  may  execute  the  decree,  and  afterwards 
sue  out  a  writ  of  error  and  reverse  it.  O'Hara 
V.  McConnel),  93  U.  S.  150,  154.  And 
payment  of  a  judgment  subsequent  to  aa 
appeal  cannot  be  pleaded  to  defeat  the  appeal. 
Belton  V.  Smith,  45  Ind.  291.  But  accept- 
ance by  one  party  of  his  share  under  a 
decree  forr  partition  will  compel  him  to  dis- 
miss his  appeal  or  refund  the  money.  Mur- 
phy V.  Murphy,  45  Ala.  123.  And  buying 
at  a  sale  under  a  judgment  has  been  held  to 
be  a  waiver  of  the  right  to  appeal.  Sims  v. 
Laws,  22  La.  Ann.  105.  And  see,  where  the 
provisions  of  a  judgment  are  connected  and 
dependent,  and  tiiere  is  an  appeal  from  only 
a  part  of  the  judgment,  Bennett  v.  Van 
Svkel,  18  N.  Y.  481 ;  Murphv  v.  Spaulding, 
46  N.  Y.  556  ;  Wallace  i;.  Castle,  68  N.  t. 
370.] 

1  Rowlev  V.  Adams,  9  Beav.  348 ;  Smith 
V.  Earl  of  Effingham,  11  Beav.  82,  86. 

2  Dunster  v.  Mitford,  cited  19  Ves.  447; 
and  see  Roberts  v.  Tottv,  ib.  446;  see  also 
Meade  v.  Norbury,  4  Pri^  .322. 

3  Roberts  v.  Tottv,  ubi  sup. ;  Herring  v. 
Clobery,  12  Sim.  410.  412;  Pinkett  v.  Wright, 
4  Hare.  160. 

4  How  far  an  appeal  shall  operate  as  a 
stay  of  proceedings  in  Equity  is  a  matter 
regulated  in  a  great  degree  by,  and  is  very 
much  within,  the  discretion  of  the  Court  of 
Chancery.  Ringgold's  Case,  1  Bland,  15  ; 
Schenck  v.  Conover,  2  Beaslev,  31 ;  Green 
V.  Winter,  1  John.  Ch.  80.  And  the  Court 
may,  notwithstanding  the  appeal,  allow  the 
party  to  proceed  to  enforce  his  decree. 
Slessonier  v.  Kauman,  3  John.  Ch.  66; 
Barrow  v.  Rhinelauder,  ib.  123;  Riggs  V. 
Murray,  ib.  160. 
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enforce  an  answer,  pending  the  appeal  from  an  order  overruling  the 
demurrer.^ 

So,  also,  where  there  would  be  danger  of  iri-eparable  mischief.^  In 
cases  of  injunction,  for  instance,  and,  still  more,  of  orders  dissolving 
injunctions,  an  appeal  ought  almost  always  to  be  permitted  to  stay  exe- 
cution.'' Upon  this  ground,  likewise,  where  the  Court  has  directed  the 
sale  of  property,  it  will  suspend  the  sale  ;  ^  or  where  property  of  a  per- 
ishable nature  is  ordered  to  be  delivered  up,  it  will  direct  security  to  be 
given  for  the  amount  of  the  property.^  And  so,  where  specific  per- 
formance of  an  agi-eement  for  a  sale  has  been  decreed,  it  wiU  suspend 
the  execution  of  the  conveyance  till  after  the  appeal :  although  it  wiU 
not  suspend  the  other  proceedings  in  Chambers.^"  Where,  also, 
a  bill  for  specific  performance  *  of  an  agreement  for  a  lease  had  *146y 
been  dismissed,  an  action  of  ejectment  was  stayed  on  tenns 
during  the  pendency  of  an  appeal  to  the  House  of  Lords. ^  It  seems, 
however,  that  it  is  the  dut}^  of  the  Court  to  exercise  its  discretion  accord- 
ing to  the  circumstances  of  each  particular  case  ;  and  that  no  general 
rule  can  be  laid  down  upon  the  subject.^ 

Where  a  bill  seeking  an  injunction  has  been  dismissed  at  the  hearing, 
the  Court  of  Chancery  has  no  jurisdiction  to  make  any  order  binding  on 


s  Wood  V.  Milner,  1  J.  &  W.  636;  King 
of  Spain  v.  Machado,  4  Russ.  560;  see,  how- 
ever, the  iiidgment  of  Lord  Lyndhurst,  in 
Garcias  v.  Riiaido,  1  Phil.  498';  and  see  S. 
C.  14  Sim.  528;  Walbum  v.  Ingilby,  1  M.  & 
K.  61,  79.  81. 

6  See  Wood  v.  Griffith,  19  Ves.  550;  Way 
V.  Fov,  18  Ves.  452;  Powell  v.  Hopson, 
12  La"  An.  615;  Johnston  v.  Johnston,  13  La. 
An.  581. 

7  Walburn  v.  Ingilby,  1  M.  &  K.  61,  84; 
but  see  Gallowav  v.  Mayor  of  London,  3  De 
G.  &  S.  59.  fTlie  Court  may  continue  an 
injunction  pending  an  appeal  from  a  decree 
of  dismissal.  Jewett  v.  Dringer,  2  Stew.  Eq. 
199.  liy  a  recent  rule  in  Equity,  rule  93, 
promulgated  by  the  Supreme  Court  of  the 
United  States, 'on  Jan.  13,  1879,  it  is  pro- 
vided :  "  When  an  appeal  from  a  final  decree, 
in  an  Equity  suit,  granting  or  dissolving  an 
injunction,  is  allowed  by  a  Justice  or  Judge 
who  took  part  in  tlie  decision  of  the  cause, 
he  may,  in  his  discretion,  at  the  time  of  such 
allowance,  make  an  order  suspending  or 
modifying  the  injunction  during  the  i)end- 
ency  of  the  appeal,  upon  such  terms  as  to 
bond,  or  otherwise,  as  he  may  consider  proper 
for  the  security  of  tlie  rights  of  the  opposite 
party."     Published  in  97  U.  S.  Rep. 

An  injimction  dissolved  by  an  inter- 
locutory order  is  not  restored  by  an  appeal 
from  the  final  decree.  Kearney  v.  Jackson, 
1  Yerg.  294.  Nor  will  a  bill  of  exceptions 
made  on  such  a  dissolution  keep  the  injunc- 
tion in  force  pending  the  apyieal.  Nacoochce, 
&c.  Co.  V.  Davis,  40  Ga.  309.  It  is  otherwise 
where  the  dissolution  is  tiie  effect  of  the  final 
decree  appealed  from.  Williams  v.  Pouns, 
48  Tex.  141;  Bressler  v.  McCune,  56  III.  475; 
and  see  Brevoort  v.  Detroit,  24  Mich.  322. 


A  preliminary  order  restraining  acts  of  tres- 
pass until  a  rule  for  an  injunction  can  be 
heard,  is  not  kept  alive  by  an  appeal  from 
the  order  refusing  an  injunction.  Carrington 
V.  Sweeney,  2  McArth.  68.  By  the  Mass. 
Gonl.  Sts.  "c.  113,  §  9,  the  Justice  by  whom 
the  final  decree  is  made,  which  is  appealed 
from,  may  make  such  orders  of  injunction  or 
prohibition,  or  for  continuing  the  same  in 
force,  and  for  the  appointment  of  a  receiver, 
as  may  be  needful  for  the  protection  of  the 
rights" of  the  parties,  subject  to  the  revision 
of  the  Appellate  Court.] 

8  Nerot  V.  Burnand,  2  Russ.  56;  Rowley 
V.  Adams,  9  Beav.  348. 

9  Nerot  V.  Burnand,  ubi  sup. 

10  Gwynn  v.  Lethbridge,  14  Ves.  585. 

1  Price  V.  Salusbury,  11  W.  R.  1014,  M. 
R. ;  but  see  Wilson  v.  West  Hartlepool  Rail- 
way Co.  (No.  2),  34  Beav.  414,  where 
suspension  of  the  decree  was  refused;  the 
purchaser  consenting  to  allow  notice  of  the 
appeal  to  be  indorsed  on  the  conveyance. 
Suspension  ordered,  where  appeal  from  an 
identical  case  was  pending.  Scholevi;.  Cen- 
tral Railway  of  Venezuela,  14  W.  R.  7'80,  M.  R. 

2  Mavor,  iStc.,  of  Gloucester  v.  Wood.  3 
Hare,  131,  153;  1  Phil.  493,  495;  see  also 
M'Gregori;.  Topham,  4  Hare,  102;  Attorney- 
General  V.  Monro,  12  Jur.  318,  L.  C;  Pren- 
dergast  v.  Lushington,  ib.  385,  L.  C ;  Swift 
V.  Grazebrook,  3  M'N.  &  G.  6;  Stainton  v. 
Chadwick,  ib.  343 ;  Portarlington  v.  Damer, 
11  W.  R.  869,  V.  C.  K.;  12"id.  391,  L.  C; 
Pinch  V.  Shaw,  20  Beav.  555 ;  Bauer  v.  Mit- 
ford,  9  W.  K.  135,  V.  C.  K. ;  Lord  v.  Colvin, 
1  Dr.  &  Sm.  475;  De  Mattos  v.  (iibsou,  1  J. 
&  11.  79,  80;  Pickering  v.  Cape  Town  Rail- 
way Co.,  1  W.  N.  119,  L.  C. 
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the  defendant,  during  the  pendency  of  the  plaintiff's  appeal  to  the  House 
of  Lords  ;  and  if  the  plaintiff  intends  to  appeal  to  that  House,  he  should 
apply  to  have  the  order  dismissing  the  bill  so  framed  as  to  maintain  the 
jurisdiction  of  the  Court,  pending  the  appeal.^ 

Although  the  effect  of  an  order  was  to  remove  a  stop  placed  on  a 
large  sum  of  money,  which  had  been  impounded  in  the  Court  of  Com- 
mon Pleas,  and  to  enable  the  defendant  to  obtain  uncontrolled  posses- 
sion of  the  fund.  Lord  Brougham  refused  to  suspend  the  operation  of 
the  order  till  the  hearing  of  the  appeal.*  In  commenting  on  that  de- 
cision, in  a  later  case,^  his  Lordship  observed,  that,  if  the  application 
were  granted,  it  would  really  amount  to  deciding  the  matter  the  other 
way.  "  It  would  be  all  which  the  party  opposing  had  contended  for: 
it  would  give  him  the  very  stop  upon  the  fund  for  which  he  had  in  vain 
been  struggling,  and  expose  his  adversary  to  the  delay  against  which 
he  had  successfully  striven :  it  would  be  a  reversal  of  the  decision, 
imder  the  form  of  staying  execution." 

The  Court,  also,  has  refused  to  suspend  the  distribution  of  a  fund  by 
a  trustee  for  charitable  purposes,  pending  an  appeal,  unless  there  is 
something,  as  to  pecuniary  means,  in  the  situation  of  the  party  who  has 
to  make  the  distribution  which  authorizes  an  inference  that,  if  he  should 
thereafter  be  found  to  have  made  a  wrong  distribution,  he  would  not  be 
able  to  furnish  the  means  of  setting  it  right.®  So  also,  where  a  legacy 
was  ordered  to  be  paid  out  of  Court,  and  the  decree  was  appealed 
*1470  *  from,  the  Court  allowed  it  to  be  paid  out,  notwithstanding  the 
appeal.^ 

Where,  however,  the  circumstances  make  it  expedient,  the  Court 
may  require  a  party  entitled  to  receive  a  sum  of  money  or  costs,  to  give 
security  for  the  repayment,  if  the  decree  should  be  reversed.-^ 

In  like  manner,  where  a  decree  was  obtained  by  an  equitable  mort- 
gagee, for  the  payment  of  principal,  interest,  and  costs,  within  a  fixed 
time,  in  default  of  which  the  estate  was  to  be  sold,  the  Court  refused  to 
suspend  the  execution  of  the  decree  ;  but  gave  six  months,  on  the 
defendant's  bringing  the  money  into  Court,  consenting  to  a  receiver, 
and  paying  the  interest  and  costs :  the  plaintiff  undertaking  to  repay, 
if  the  decree  should  be  reversed.^ 

The  Court  wiU  never  suspend  proceedings  under  the  decree,  on  the 

8  Galloway  v.  Ma3'or,  &c.,  of  London,  ubi  L.  JJ. ;  Lord  v.   Colvin,   1  Dr.  &  Sm.  475; 

sup. ;  and  see  Oddie  v.  Woodford,  3  M.  &  C.  Mackintosh  v.  Great  Western  Railway  Coin- 

58i,  625.  pany,  11  Jur.  N.  S.  705 ;  13  W.  R.  1029,  L. 

*  King  of  Spain  v.  Machado,  cited  1  M.  JJ. ;  Barnes  v.  Fewkes,  L.  R.  1  Eq.  392,  V. 

&K.  85,' n.  C.  W. ;  Bourne  v.  Brickton.    1   W.  N.  243, 

6  Walbiirn  v.  Ingilby,  1  M.  &  K.  61,  84.  V.  C.  K. ;  [Burdick  v.  Garrick,  L.  R.  5  Cii. 

6  Waldo  V.  Calev,  16  Ves.  206,  215.  App.  453;  Atherton  v.  British  Nation  Assur- 

1  Way   V.   Foy,'l8   Ves.    452;     and   see  ance  Co.,  L.  R.  5  Ch.  App.  720];  City  Bank 

Suisse  «  Lord  Lowther,  2   Hare,  438;  Swift  v.  Bangs,  4  Paige,   285;  Amer.  Ins.  Co.  v. 

V.   Grazebrook,   3  M'N.    &  G.  6;    Gibbs  v.  Oaklev,  9  Paige,  496. 

Daniel,  9  Jur.  N.  S    632;  11  W.  R.  653,  L.  2  Monkhouse  v.  Corporation  of  Bedford, 

JJ.;    Taylor  v.  Midland  Railway  Company,  17  Ves.  380;  and  see  (^(ra^e,  pp.  999,  1000;  see 

30  Beav.  219:    Monvpennv  v.   Monvpennv,  also  Schenck  v.  Couover,  2  Beasley  (N.  J.), 

8  W.  R.  430,  V.  C.  W.;    Ralli  v.  Universal  31. 
Marine  Assurance  Company,  10  W.  R.  327, 
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mere  ^ound  that,  if  the}"  are  prosecuted,  the  parties  will,  if  the  decree 
is  reversed,  be  put  to  unnecessary  expense.^  Thus,  it  is  not  the  habit 
of  the  Court  to  suspend  the  taking  of  an  account.*  Nor  will  it  suspend 
the  proceedings  under  a  decree  directing  the  specific  performance  of  a 
contract :  at  least,  it  will  not  go  further  than  to  direct  the  execution  of 
the  convej'ance  to  be  stayed/ 

Every  application  to  stay  proceedings,  upon  a  decree  or  order  which 
is  appealed  from,  must  be  made  first  to  the  Judge  who  pronounced  the 
decree  or  order.®  It  is  conceived,  however,  that  in  eases  of  appeals  to 
the  House  of  Lords,  the  party  may  still,  as  formerlv,  appl}'  for  a  stay 
of  proceedings  against  the  decree  so  appealed  from,  either  to  that 
House,  or  to  the  Court  below.'' 

*An  application  of  this  nature  is  made  by  motion,  of  which  *1471 
notice  must  be  given ;  ^    and  it  seems  that,   according  to  the 
course  of  the  Court,  the  applicant  must  pay  the  costs  of  the  application.^ 

If  the  order  appealed  against  is  one  which  directs  the  transfer  of 
stock,  or  pa3'raent  of  mone}",  out  of  Court,  and  it  is  wished  to  prevent 
the  transfer  or  paj'ment  being  made  pending  the  appeal,  immediate 
notice  of  the  appeal  should  be  given  to  the  Accountant-General :  who, 
upon  such  notice,  wiU  be  justified  in  delaying  to  comply  with  the  order 
till  there  has  been  time  for  the  appellant  to  make  a  special  application 
to  the  Court  for  a  stay  of  proceedings.^ 


Section  H.  —  Rehearings  and  Appeals  in  the  Court  of  Chancer>y. 

Until  recently,  rehearings  in  the  Court  of  Chancery  were,  necessa- 
rily, either  before  the  same  Judge,  or  before  the  Lord  Chancellor ;  but 
now,  the  Lord  Chancellor,  and  the  Lords  Justices  of  the  Court  of  Ap- 
peal in  Chancer}',  constitute  the  Appellate  Court.*  It  is  not,  however, 
necessary  that  the  Lord  Chancellor  should  sit  together  with  the  Lords 
Justices  ;  but  all  the  jurisdiction,  powers,  and  authorities  of  the  Court 

8  The  appellant,  however,  upon  a  petition  It  is  presumed  that  the  order  applies  to  the 

of  rehearing,  is  always  required  to  give  an  office,  and  not  to  the  person  of  the  Judge, 

undertaking  to  pay  such  costs,  as  the  Court  See  anie^  p.  398;  and  see  Reece  v.  Reece,  1 

shall  award,   in   respect  of  any  proceedings  M.  &  C.  372. 

had  since  the  decree  or  order.     Price  v.  Dew-  "  Hugucnin  v.    Baselev,    ubi  sup. ;     and 

hurst,  4  M.  &  C.  282;    Seton,  1158;  and  see  Ord.  of  ^H.  L.,  12  Aug.  1807,  cited  15  Ves. 

Corporation  of  Gloucester  ».  Wood,  1  Phil.  184;    but   the   House  will    not,   in    general, 

493,497;  9  Jur.  673.  entertain  the  application,  until  it  has  been 

*  Nerot    V.    Burnand,    2    Russ.    56,   58;  made   to   the   Court   below.      Macq.    H.    L. 

[Ratzerv.  Ratzer,  2  Stew.  Eq.  1G2;  Burdick  Prac.  236. 

V.  Garrick,  L.  R.  5  (Jli.  App.  453;  Cheney  v.  i  For  form  of  notice,  see  Vol.  HI. 

Gleason,  125  Mass.  166.]  2  Lady  Topham  v.   Duke  of  Portland,   1 

6  Gwvnn  V.  Lethbridge,  14  Ves.  585.  De  G.,  f.  &  S.  603 ;  Waldo  v.  Calev,  16  Ves. 

6  Ord.VI.12.  [Now  by  Order  LVIII.,  rules  206,  212,  215;  Willan  v.  Willan,  li"  216,218; 

16,  17,  of  1875,  Attorney-General  V.  Swansea,  [Merry  v.  Nickalls,  ],.  R.  8  Ch.  App.  205;J 

&c.  Co.,  9  Ch.  Div.  46.]     Before  this  order,  see,  however,  Karl  of  Shrewsbury  t).  Trappes, 

the   application   could  only  be  niaile  to  the  2  De  G.,  F.  &  J.  172;  [Burdick  v.  Garrick, 

Appellate  Court.     Macnaghten  v.   Boehm,  1  L.  R.  5  Ch.  App.  453]. 

J.  &  W.  48;  see  also  Huguenin  v.  Baseley,  *  Ferguson  v.  Tadman,  1  R.  &  M.  331. 

15  Ves.  180;  Gwynn  v.  Lethbridge,  uln  sup.  *  14  &  15  Vic.  c.  83,  §  1. 
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of  Appeal  may  be  exercised,  either  by  one  onl}'  of  the  Lords  Justices 
and  the  Lord  Chancellor,  sitting  together,  or  by  both  Lords  Justices 
sitting  apart  from  the  Lord  Chancellor,  either  in  his  absence  or  during 
the  same  time  as  he  is  sitting ;  and  the  Lord  Chancellor  ma}'  also,  by 
himself,  exercise  all  the  jurisdiction,  powers,  and  authorities  he  for- 
merly had.^  Since  the  creation  of  this  Court,  appeals  are  usually 
marked  for  hearing  before  the  Lords  Justices  :  unless  appointed  to  be 
heard  before  the  Lord  Chancellor,  or  the  full  Court." 

An  appeal  lies  from  the  decision  of  this  Court  to  the  House  of  Lords, 
in  the  cases  in  which  the  like  decision  of  the  Lord  Chancellor  would 
have  been  subject  to  appeal.' 

The  decision  of  the  majoiity  of  the  Judges  of  the  Court  ol  Appeal  is 
taken  and  deemed  to  be  the  decision  of  the  Court ;  and  if  the  Judges 
of  the  Court  are  equally  divided  in  opinion,  the  decree  or  order  appealed 

from  is  taken  and  deelned  to  be  affirmed.^ 
*1472       *  It  appears  that,  when  once  a  case  has  been  decided  by  the 
Court  of  Appeal,  however  constituted,  it  will  not    be  reheard 
before  the  same  Court  in  another  form  ;    but  when  no  decision  has 
been  given,  a  rehearing  before  the  fall  Court  may  be  obtained.^ 

If  a  party  is  dissatisfied  with  a  decree  or  order  which  has  not  been 
enrolled,  the  proper  course,  where  it  cannot  be  rectified  in  the  manner 
already  pointed  out,^  is  to  apply,  by  petition,  for  a  rehearing.^  This 
he  may  do,  whether  the  decree  or  order  is  made  upon  the  hearing  of 
the  cause,  or  of  a  motion  for  decree,  or  of  a  demurrer  or  plea,  or  upon 
further  consideration,  or  upon  exceptions.  A  decretal  order  cannot, 
in  fact,  be  discharged  in  any  other  manner ;  and  where  an  attempt  was 
made,  by  motion,  to  discharge  an  order,  pronounced  by  consent  upon 
further  directions,  on  the  ground  that  the  party  had  been  surprised, 

6  14  &  15  Vic.  c.  83,  §  1.     The  Court  of  to  the  notice  of  the  Court  which  had  been 

Appeal  may  call  to  its  assistance,  if  iieces-  before   overloolved.     Jenkins  v.  Eldredge,   2 

sary,    one   or    more    of   tlie    Common    Law  Story,  299.     Where  a  rehearing  is  sought  on 

Judges ;    ib.   §  8,  as  to  which,  see  ante,   p.  the  ground   of  newly   discovered   evidence, 

884.  after  an  interlocutory  decree,  the  Court  will 

6  Seton,  115.3.  The  sittings  of  the  Court  grant  such  a  rehearing  upon  the  filmg  of  a 
of  Appeal  are  regulated  by  the  Lord  Chan-  supplemental  bill,  if  the  evidence  is  of  such 
cellor.  See  14  &  15  Vic.  c.  83,  §  12.  For  a  nature  as  to  entitle  the  party  to  relief  upon 
circumstances  under  which  appeal  may  be  a  bill  of  review,  or  a  supplemental  bill  in 
transferred  from  the  Lord  Chancellor  to  the  the  nature  of  a  bill  of  review,  after  a  final 
Lords  Justices,  and  vice  rersa,  and  mode  of  decree,  but  not  otherwise.  Baker  v.  Wliit- 
makiVig  application,  see  Williams  v.  Glenton,  ing,  1  Stor}',  218. 

14  W.  R.  89.  L.  C.  [The  Court  of  Rrrors  will  not  entertain  an 

7  Ib.  §  10.  application  to  rehear  a  cause  at  a  subsequent 

8  lb.  §  9.  term  after  the  judgment   has  been  entered 

1  Blann  v.  Bell,  2  De  G.,  M.  «&  G.  775,  and  the  cause  remitted  to  the  Court  below. 
783;  16  .lur.  1103,  1105.  The  Court  has  no  King  ».  Ruckman,  7  C.  E.  Grei-n,  551;  and 
jurisdiction  to  correct  an  error  in  an  order  of  see  Noonan  v.  Bradley,  12  Wall.  129.  Nor, 
the  Lord  Chancellor's.  Attornev-General  i'.  a  fortiori,  upon  a  second  appeal.  Cassedv 
Mayor,  &c.,  of  Exeter,  22  L.  J."  Ch.  418,  L.  v.'  Bigelow,  12  C.  E.  Green,  505.  And, 
JJ.  strictly  speaking,  there  is  no  such  thing  as  a 

2  Ante,  p.  1028.  rehearing  in  the  House  of  Lords  or  the  Su- 
2  See  Coleman  v.  Franklin,  26  Geo.  368.       prenie  Court  of  the  United  States,  but  only 

Rehearings  in  Equity  are  allowed  in  the  a  reargument,  and  the  latter  Court  will  not 
United  States  Courts  only  where  some  plain  allow  a  reargument  except  upon  the  motion 
omission  or  mistake  has  been  made,  or  where  of  one  of  its  own  members.  Brown  v.  Asp- 
something  material  to  the  decree  is  brought  den,  14  How.  25]. 

1402 


IN  THE  COURT  OF  CHANCERY.  *1473 

Lord  Thurlow  refused  to  make  the  order  upon  motion :  although  he 
appeared  to  think,  that,  where  an}-  thing  is  inserted  in  a  decretal  order, 
as  bj^  consent,  to  which  the  party  has  not  consented,  there  must  be 
some  way  of  rectifying  it,  namely,  by  bill  of  review  ;  but  that  it  cannot 
be  done  by  motion/ 

The  same  rule,  also,  prevails  where  the  order  is  made  upon  a  peti- 
tion :  ^  in  which  case,  the  proper  course  is  to  apply  by  petition  of 
rehearing,  in  the  same  manner  as  upon  a  decree  or  decretal  order. 

Orders  made  upon  motion  are  not  proper  subjects  for  a  rehearing ; 
but  may  be  varied  or  discharged,  upon  application,  by  motion,  either 
to  the  Judge  who  made  the  order,  or  to  the  Court  of  Appeal.  A  decree 
or  decretal  order  made  on  motion,  such  as  an  order  in  a  foreclosure 
suit  under  the  statute,®  or  a  decree  made  on  a  motion  for  a  de- 
cree, cannot  be  discharged  on  motion  ;  but  must  be  reheard  *  on  *1473 
a  petition  of  rehearing  or  appeal,  in  the  same  manner,  in  every 
respect,  as  in  the  case  of  a  decree  made  on  the  hearing  of  a  cause. ^ 

All  decrees  and  orders  made  under  the  provisions  of  the  Stat.  13  & 
14  Vie.  c.  35,^  are  subject  to  rehearing,  appeal  and  review,  and  may  be 
discharged  and  varied,  in  the  same  and  the  like  manner  as  decrees  and 
orders  of  the  Court  made  in  suits  instituted  by  bill.^ 

A  rehearing  ought  never  to  be  applied  for,  where  the  defect,  in  the 
decree  or  order,  is  one  which  can  be  remedied  by  any  of  the  methods 
before  pointed  out ;  *  and,  as  a  general  rule,  it  cannot  be  obtained  till 
the  decree  or  order  has  been  passed  and  entered.  Thus,  in  Robinson  v. 
Taylor,^  the  Court  refused  to  allow  a  cause  to  be  reargued,  upon  a  peti- 
tion to  alter  the  minutes  ;  and  the  same  rule  was  laid  down,  by  Lord 
Eldon,  in  Taylor  v.  Popham,^  where  an  application  was  made,  whilst  the 
decree  was  in  minutes,  to  rehear  a  cause  heard  by  Lord  Erskiue. 

A  rehearing  can  only  take  place  for  the  purpose  of  altering  the  decree 
upon  grounds  which  existed  at  the  time  when  the  decree  was  pronounced. 
Where,  therefore,  the  object,  is  not  to  correct  the  decree,  but  to  remedy 
a  grievance  consequent  upon  it,  resulting  from  circumstances  ex  post 
facto,  and  not  making  part  of  the  case  as  it  originally  stood,  a  rehearing 
will  not  be  permitted :  in  such  a  case,  a  new  bill  must  be  filed." 

Where  the  objection  to  a  decree  is  upon  matter  of  law  apparent,  or  a 
mistake  in  law,  to  be  collected  from  all  the  pleadings  and  evidence,  the 
decree  not  being  signed  and  enrolled,  it  is  the  subject  of  a  rehearing : 
and  th€re  is  no  occasion  for  a  bill  in  the  nature  of  a  bill  of  review  ;  unless 

*  Anon.,  1  Vex.  J.  93.  ^  1  Ves.  J.  44. 

6  Bishop  V.  Willis,  2  Ves.  S.  113.  ^  15  \'es.  72;    and  see  Commissioners  of 

«  Cadle  V.  Fowie,  1  Bro.  C.  C.  515;  ante,  Charitable  Donations    v.  Hunter,   1    Dr.  & 

p  993  War.  544;  see  also  7J<^  Risca  Coal  Company, 
'  1  drd.  XXXr.  8.     \Ante,  1462,  n.  5.]            .  8  Jur.  N.  S.  900:  10  W.  R.  701,  L.  C. 
2  See  vosL  (Jhap.  XIJII.,  Special  Case.  7  Bowver  v.  Brifjlit,  13  Pri.  316;  Home  v. 

»  13  &  14  Vic.  c.  3.5,  §  33.  Barton,  8  De  G.,  M.  &  (i.  587;  2  Jur.  N.   S. 

*  Ante,  p.  1028.  A  rehearing  of  a  bill  of  1032.  The  fraud  of  a  mortgagee  in  prevent- 
foreclosure  will  not  be  ordered,  when  it  ap-  ing  payment  of  a  mortgage,  and  m  suppres- 
pcars  from  the  petition  tliat  another  decree  sing  competition  at  the  foreclosure  sale,  is  not 
would  be  rendered  for  the  same  amount.  a  ground  for  a  petition  for  a  rehearing. 
Hurlbiird  v.  Freelove,  3  Wis.  537.  Hurlburd  v.  Freelove,  8  Wis.  537. 
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a  supplemental  bill  is  also  necessary,  to  introduce  new  facts :  in  which 
case,  the  cause  will  come  on  to  be  heard  upon  the  matter  of  that  sup 
plemental  bill,  together  with  the  rehearing  of  the  original  cause.* 

A  cause  which  has  been  heard  by  the  Master  of  the  Rolls,  or  one  of 
the  Vice-Chancellors,  may  either  be  reheard  before  the  Judge  who 
*1474  heard  it,  or  before  the  Court  of  Appeal.^     In  the  latter  *  case,  it 
is  generally  termed  an  appeal,  although,  in  fact,  it  is  only  a  re- 
hearing ;  and  a  second  rehearing  by  the  Court  of  Appeal  may  some- 
times be  obtained.-^ 

The  Master  of  the  Rolls  and  Vice-Chancellors  respectively  may 
discharge,  reverse,  or  alter  any  order  made  on  motion  or  petition  of 
course  by  any  other  of  them,  or  by  the  Lord  Chancellor,'^  or  Lords  Jus- 
tices.^ An  application  to  discharge,  reverse,  or  alter  any  order  made 
on  motion  or  petition  of  course  by  the  Lord  Chancellor,  the  Lords 
Justices,  the  Master  of  the  Rolls,  or  one  of  the  Vice  Chancellors, 
must  be  made  to  the  Judge  to  whom  special  applications  in  the  cause 
or  matter  in  which  such  order  is  made  ought  to  be  made :  ^  namely, 
the  Judge  to  whose  Court  the  same  is  attached ;  ^  but  no  order  made 
by  one  Judge  for  another,  during  vacation,  will  be  reheard,  for  the 
purpose  of  being  discharged  or  varied,  otherwise  than  by  the  Lord 
Chancellor,  or  the  Lords  Justices.^ 

Orders  made  in  Chambers  by  the  Judge  in  person  are  subject  to 
appeal  by  motion ;  ^  but  as  we  have  seen,  the  Court  of  Appeal  will, 
in  general,  decline  to  hear  appeals  directly  from  Chambers  where  the 
parties  have  not  had  an  opportunity  of  being  heard  by  counsel.* 

Except  as  above  stated,  the  Master  of  the  Rolls  cannot  rehear  a 
decree  or  order  of  the  Lord  Chancellor,  or  Lords  Justices,  unless 
specially  authorized  so  to  do  ;  nor  of  a  Vice-Chancellor  ;  ^  and,  in  like 
manner,  no  rehearing  can  take  place  before  a  Vice-Chancellor  of  any 
decree  or  order  made  by  the  Lord  Chancellor  or  Lords  Justices,"  unless 
under  a  special  authority  ; "  nor  can  a  Vice-Chancellor  rehear  any  mat- 

8  Perry  v.  Phelips,  17    Ves.    173,    178;  L.  T.  61,  L.  JJ. ;    Hutchinson  v.  Swift.   11 

Head  v.  Godlee,  Johns.  536,  579.     Petition  Jur.  N.  S.  274;  13  W.  R.  532,  L.  JJ.;  Ridg- 

of  appeal  by  some  of  several  co-plaintiffs,  way  v.  Newstead,  4  De  G.  &  J.  15. 
against  the  o'ther  parties,  allowed ;  the  appel-  '^  It  has  been  said,  that  a  motion  may  be 

lants  having  also  tiled  a  supplemental  bill.  made  before  the  Master  of  the  Rolls,  to  dis- 

Jopp  V.  Wood,  2  De  G.,  J.  &  8.  323.  charge  an  order,  made  by  the  Lord  Chancel - 

y  Maybery  v.  Brooking,  7  De  G.,  M.  &  lor  ex  parte,  because  only   one  side    being 

G  673  •  2  Jur.  N.  S.  76.  heard,  it  is  a  continuance  of  the  same  motion. 

1  Tavlor  v.  Popham,  15  Ves.  72;  Fuller  Davy?;.  Seys,  Mos.  72.  It  seems,  however, 
V.  Willis,  11  Jur.  233,  L.  C.  that  this  is  only  in  consequence  o*  a  special 

2  13  &  14  Vic.  c.  35,  §  29.  authority,    introduced    into   the   order :    the 

3  14  &  15  Vic.  c.  83,  §  5.  practice  of  the  Court  being,  where  there  is  an 

4  Ord.  VI.  10.  ex  parte  application  to  the  Lord  Chancellor, 
6  Ord'.  VI.  5 ;  and  see  Sturgeon  v.  Hooker,      to   introduce  into  the  order,  made  in   such 

2  Phil.  289.  cases,  a  provision  that  the  other  party  shall 

6  Ord.  VI.  11.  be  at  liberty  to  apply  to  one  of   the  other 

7  15  &  16  Vic.  c.  80,  §§  13,  15;  Saunders  Judges  of  the  Court  to  vary  or  discharge  it; 
V.  Druce,  3  Drew,  139;  Snowdon  v.  Metro-  see  Lindsay  v.  Tyrrell,  24  Beav.  124;  2  De 
politan  Railway  Company,  1  De  G.,  J.  &  S.  G.  &  J.  7 ;  3  Jur.  N.  S.  1014. 

408-  9  Jur.  N.  S.  588;  M'Veagh  v.  Croall,  1  i"  Smith  v.  Earl  of  Effingham,  10  Beav. 

De  G.,  J.  &  S.  399,  401 ;  9  Jur.  N.  S.  240.  589    51)8.                                            .     t    ,/^  » 

8  Stroughill  V.  Gulliver,  1  De  G.  &  J.  "  Shirley  v.  Earl  Ferrars,  5  L.  J.  (Ch.) 
113;  Harrison  v.  Mayor  of  Southampton,  29  N.  S.  200,  M.  R. 
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ter  in  which  an  order  or  decree  has  been  made  by  any  other  Vice-Chan- 
cellor, or  b}'  the  Master  of  the  RoUs.^^ 

*  The  Court  seldom  allows  more  than  one  rehearing,  whether  *1475 
the  second  hearing  was  before  the  Judge  who  heard  the  cause 
originally,  or  before  the  Lord  Chancellor  or  Lords  Justices  by  way 
of  appeal.^  It  must  not,  however,  be  understood,  that  the  power  of 
the  Court  to  direct  a  hearing  before  enrolment  is  limited  to  one  only : 
the  practice  of  doing  so  is  only  a  general,  not  an  inflexible  I'ule  ;  "^ 
and  there  are  mam'  cases  in  the  books  in  which  it  has  been  departed 
from ;  *  and  it  seems  that  there  is  no  positive  restriction  with  regard 
to  the  number  of  rehearings  ;  that  the  granting  or  refusing  of  a  hearing 
is  in  the  discretion  of  the  Court ;  *  and  that,  according  to  the  general 
course  of  practice,  one  rehearing  of  a  case,  where  the  application  has 
been  sanctioned  by  the  signature  of  two  counsel,  in  the  manner  required 
by  the  rules  of  the  Court,  whether  before  the  Judge  who  heard  it  or  be- 
fore the  superior  Judge  of  the  Court,  is  mereh'  a  matter  of  course  : 
the  Court  giving  such  credit  to  the  opinion  of  the  counsel  who  sign 
the  petition  that  the  cause  should  be  reheard,  as  to  order  it  to  be  set 
down.^  This,  however,  is  not  the  case,  after  a  cause  has  been  already 
reheard  before  the  appellate  tribunal :  in  such  a  case,  a  second  rehear- 
ing will  not  be  permitted,  unless  leave  has  been  previously  gi-anted  by 
the  appellate  Judge,  upon  a  special  application  for  that  purpose  ;  ^  which 
may  be  made  ex  parte.''  This  rule  applies,  whether  the  decree  upon  the 
first  rehearing  had  the  effect  of  overruling,  or  of  affirming  the  original 
decision ;  and  is  now  so  weU  recognized,  that,  in  Moss  v.  Baldock,^ 
Lord  Lyndhurst  directed  a  petition  of  appeal  to  be  taken  off  the  file  for 
irregularity,  because  it  had  been  presented  without  special  leave,  after 
one  rehearing. 

There  can  be  no  rehearing  of  a  decree  or  order  of  the  Court, 
after  it  has  been  enrolled ;  ^  but  till  enrolment,  it  is  not,  as  we  have 

12  53  Geo.  III.  c.  24,  §  2;  5  Vic.  c.  5,  §  19;  91;  Attorney-General  v.  Brooke,  18  Ves.  319, 

14  &  15  Vic.  c.  4 ;  15  &  16  Vic.  c.  80,  §  52  325. 
el  «eo.  6  Byfield  i'.  Provns,  3  M.  &  C.  437;  Deer- 

1  WTiere  there  had  been  one  rehearing,  a  hurst  v.  Duke  of  St.  Albans,  2  R.  &  M.  702; 
second  reiiearing  was  granted  before  another  see  Wilcox  v.  Wilkinson,  1  Murph.  11; 
Chancellor,  at  the  instance  of  the  other  party.  Overton  v.  Bigelow,  10  Yerger,  48;  Haywood 
Land  v.  Wickham,  1  I'aige,  256.  v.  Marsh,  G  Yerger,  69. 

2  Per  Lord  Eldon,  in  Waldo  v.  Caley,  16  '  Ex  parte,  Besley,  3  M'N.  &  G.  287, 
Ves.  214;  see  also  Gilb.  For.  Rom.  183.  296. 

3  Noel  w  Robinson,  1    Vern.  90,   94,  n.;  8  1  Phil.  118. 

Eyton  t'.  Eyton,  4  Bro.  P.  C.  ed.  Toml.  149;  9  Ania,  1019;  Robinson  v.  Lewis,  2  Jones 
Lady  Falkland  v.  I>ord  Cheney,  5  id.  470;  Eq.  (N.  U.)  25.  There  is  no  proceeding, 
llowel  v,  Howel,  1  Uick.  426";  Onierod  v.  under  the  practice  in  Massachusetts,  such  as 
Hardinan,  5  Ves.  722,  725;  Brown  i".  Higgs,  the  signing  and  enrolling  of  a  decree  in  the 
8  V^es.  561,  562;  East  India  Company  v.  English  Court  of  Chancer}';  but  what  is 
Boddam,  13  Ves.  421;  Macintosh  v.  Town-  equivalent  thereto  is  the  entering  and  record- 
send,  16  Ves.  330,  331;  Blackburn  «.  Jepson,  ing  of  a  decree.  After  a  decree  has  been  en- 
2  V.  &  B.  359;  Ueerhurst  v.  Duke  of  St.  tered  and  become  a  matter  of  record,  there 
Albans,  2  R.  &  M.  702,  706;  Fuller  w.  W'illis,  can  be  no  rehearing,  on  motion  or  petition 
11  Jur.  233,  L.  C;  Mavbery  t".  Brooking,  7  for  the  purpose  of  correcting  an  alleged  error 
De  G.,  M.  &  G.  673 ;  2"  .lur.  N.  S.  76.  wiiicli  involves  the  merits  of  the  case.     Clapp 

<  Mills  r.  Banks,  3  P.   Wms.  8.     ^Infra,  v.  Tliaxter,   7  (irav,  384,   385;  Thompson  «. 

p.  1479,  note  5.]  "  Goulding,  5  Allen^  81. 

5  Cunyngham  v.  Cunyngham,  Amb.  89. 
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*1476  *  seen,  a  record  of  the  Court,  and  may  be  altered  upon  a  re- 
hearing.^    An  enrohnent  by  one  defendant,  of  a   decree   dis- 
missing the  plaintiffs  bill,  will  prevent  the  cause  being  reheard  at  the 
instance  of  another  defendant.^ 

No  appeal  from  any  decree  or  order,  or  any  rehearing  of  the  case  on 
which  such  decree  or  order  is  founded,  is  allowed,  unless  the  same  is 
set  down  for  hearing,  and  the  requisite  notice  thereof  duly  served, 
within  five  jears  from  the  date  of  the  decree  or  order  ;  ^  but  the  Lord 
Chancellor  or  the  Lords  Justices  may,  where  it  appears  under  the  pecul- 
iar circumstances  of  the  case  to  be  just  and  expedient,  enlarge  that 
period.^  Thus,  a  rehearing  has  been  permitted,  after  the  expiration 
of  the  five  years,  where  a  declaration  which  was  prejudicial  to  the 
appellant,  and  unnecessary  for  the  determination  of  the  question  in  the 
cause,  had  been  inserted  in  the  decree  ;  ^  and  where  there  was  a  mani- 
fest error  in  the  decree,  and  the  fund  was  still  in  Court,  the  Court  al- 
lowed a  rehearing,  although  thirty  3'ears  had  elapsed  since  the  decree 
was  pronounced.®     The  application  for  leave  was  made  ex  parte. '' 

A  rehearing  maj^  be  obtained,  after  the  decree  has  been  carried 
into  execution ;  *  and  we  have  seen  that,  after  the  trial  of  an  issue, 
the  Court  has  permitted  a  petition,  for  a  rehearing  of  the  order  directing 
an  issue,  to  come  on  for  hearing,  at  the  same  time  as  a  motion  for  a  new 
trial  of  the  issue.®  So,  also,  where  the  Court,  by  decree,  directing  the 
bill  to  be  retained,  with  liberty  to  the  plaintiff  to  bring  an  action, 
*1477  which  he  did,  and  failed,  the  Court  permitted  *  the  cause  to  be 
reheard :  although  it  was  objected,  that  the  plaintiff,  having 
acted  under  the  decree  himself,  by  bringing  the  action,  could  not  be 

1  AnU,  p.  1019 ;  Brumasyim  v.  Chew,  4  C.  practice  in  Virginia,  Kendrick  v.  Whitney, 
E.   Green,    337,    338 ;    Travis   v.    Waters,    1       28  Gratt.  646.] 

John.  Ch.  48;  The  N.  J.  Zinc  Co.  v.  The  N.  4  Ord.   XXX.  1;  see  Home  v.  Barton,  8 

J.    Franldinite    Co.,    1    McCarter  (N.   J.),  De  G.,  M.  &  G.  587;    2  Jur.  N.   S.  10-32; 

311.  Storrs  v.  Benbow,  1  W.  R.  134,  L.  C.  &  L. 

2  Gore  V.  Purdon,  1  Sch.  &  Lef.  234.  J  J. ;  Cookson  v.  Lee,  ib.  509,  L.  C.  &   L.  JJ. 

3  In  Haywood  v.  Marsh,  6  Yerger,  69,  it  An  appeal  from  an  order  refusing  an  injunc- 
is  held  that  a  petition  for  a  rehearing  must,  tion  to  restrain  a  public  company  from  pro- 
according  to  Chancery  rules,  be  filed  at  the  ceeding  with  their  works,  was  held  to  be  too 
same  term  in  which  the  decree  is  pronounced.  late  after  the  lapse  of  one  month.  Williams 
Overton  v.  Bigelow,  10  Yerger,  48.  So  in  v.  St.  George's  Harbor  Company,  2  De  G.  & 
Illinois.     Delahay  v.  McConnel,  4  Scam.  156.  J.  547. 

In  Vermont,  an  application  for  a  rehearing  s  Walmsley  v.  Foxhall,  1  De  G.,  J.  &  S. 

must  be  made,  and  notice  served  upon  the  451. 

adverse   party,  within    twenty    days    from  ^  Brandon  v.  Brandon,  7  De  G.,  M.  &  G. 

the  rising  of  the  Court  which  pronounced  the  365;    2   Jur.  N.    S.   981;   see  also   Mills   v. 

decree.     French  v.  Chittenden,   10  Vt.  127;  Banks,  3  P.  Wms.  1,  2;  Scarisbrick  v.   Lord 

see  Jenkins  v.  Wild,  14  Wend.  539;  Tyler  v.  Skelmersdale,  4  Y.   &  C.  Ex.  78,  106;  Kelly 

Simmons,  6  Paige,  127;  Farley  v.  Faile}',  7  v-  Lennon,  1  Jo.  &  Lat.  305,  333 ;  Gwynne  v. 

Page,  40;  Barclays.  Bo  wen,  lb.  245;  North  Edwards,  9  Beav.  22,  34;  Townley   v.  Bed- 

Amer.    Coal    Co.   v.    Dvett,    4   Paige,    273;  well,  15  Beav.   78;  Turner  v.   Turner,  2  De 

Eldridge  v.  Howell,  ib.  4.57 ;  Strike  v.  M'Don-  G.,  M.  &  G.  28,  35;  15  Jur.  711. 

aid,  2  Harr.  &  G.   191;  Townsend  v.  Town-  '  Brandon  v.  Brandon,  ubi  sup.  ;  and  see 

send,  2   Paige,    413;    Owings  v.  Owings,  3  Storrs  v.  Benbow,  1  W.  R.   115,  L.  C.  &  L. 

Gill  &  J.  1;  Smith  v.  Smith,  1  Paige,   301;  J  J. 

Fulton  Bank  v.  New  Yoi-k  and  Sharon  Canal  »  gee  Peer  v.  Cookerow,  1  McCarter  (N. 

Co.,  4  Paige,  127;    Boyd  v.   Vanderkemp,  1  J.),  .361.     [Ante,  1467,  n.  3.] 

Barb.  Ch.  273.     [In   Rhode  Island,  the  peti-  »  White  v.  Lisle,  3  Swanst.  342,  351 ;  But- 

tion  may  be  tiled  within  one   vear.     Rmdall  lin  v.  Masters.  2  Phil.  290;  Parker  i;.  Morrell, 

V.  Peckham,  11  R.  I.  600.     And  see,  for  the  ib.  453 ;  ante,  p.  1139. 
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heard  to  dispute  the  propriety  of  it.^  But  where  a  decree  directs  in- 
quiries, the  Court  will  uot  be  disposed  to  reverse  it,  after  the  inquiries 
have  been  made.'^ 

As  long  as  a  decree  or  order  remains  unenrolled,  it  is  open  to  a  re- 
hearing ;  but  if  a  party  is  desirous  of  obtaining  a  rehearing,  he  should, 
to  prevent  disappointment,  immediately  that  it  is  passed  and  entered, 
enter  a  caveat  against  its  being  enrolled ;  ^  and,  having  done  that,  he 
must  take  care  to  set  down  his  petition  for  a  rehearing,  and  give  notice 
thereof,  within  the  time  limited  for  that  purpose  by  the  practice  of  the 
Court;*  as,  if  he  delaj'S  it,  and  the  decree  is  enrolled,  he  will  be  too 
late,  unless  he  can  vacate  the  enrolment  upon  any  of  the  grounds 
already  pointed  out.^ 

A  petition  for  a  rehearing  is  drawn  or  settled  bj-  the  junior  counsel 
of  the  appellant ;  and  is  intituled  in  the  cause  or  matter.  If  the  cause 
or  matter  has  been  heard  before  the  Master  of  the  Rolls,  and  it  is 
wished  to  have  it  heard  again  before  him,  it  must  be  addressed  to  the 
Master  of  the  Rolls.  If  the  cause  was  heard  by  a  Vice-Chancellor, 
and  it  is  intended  to  have  it  reheard  by  the  same  Judge,  the  petition 
must  be  addressed  to  the  Lord  Chancellor,  prajing  that  it  may  be 
reheard  by  such  Vice-Chancellor.  If  it  has  been  heard  before  either 
the  Master  of  the  Rolls  or  a  Vice-Chancellor,  and  the  object  is  to  appeal 
from  his  decision  to  that  of  the  Court  of  Appeal,  it  must  be  addi-essed 
to  the  Lord  Chancellor. 

One  petition  cannot  seek  the  rehearing  of  orders  made  in  different 
suits :  though  the  parties  in  both  suits  are  the  same.^ 

In  a  petition  of  rehearing  of  any  decree  or  order,  it  is  not  necessary 
to  state  the  proceedings  anterior  to  the  decree  or  order  appealed  from, 
or  sought  to  be  reheard.''  In  a  complicated  case,  however,  the  petition 
may  contain  a  full  statement  of  the  facts,  requisite  to  explain  the  effect 
and  working  of  the  decree  which  is  appealed  from.* 

If  the  appeal  is  from  an  order  made  on  petition,  the  petition  is  con- 
sidered as  an  original  petition  ;  and  must  contain  all  the  statements 
which  were  properly  inserted  in  the  petition  presented  for  hearing  in  the 
Court  below. ^ 

If  any  order  of  the  Court  has  been  made  since  the  decree,  for 
*the  pui*pose  of  carrying  its  provisions  into  effect,  it  should  be  *1478 
stated  in   the   petition  of  rehearing ;  and  the  circumstance  of 
such  an  order  having  been  made  by  consent,  will  not  prejudice  the  ap- 
pellant's right  to  have  the  cause  reheard.^ 

1  Brophy  v.  Holmes,  2  Moll.  1.  statements  of  petitions  before  this  order,  see 

2  Rowley  V.  Adams,  2  H.  L.  Ca.  725,  Wood  r.  Griffiths,  19  Ves.  550;  Nevinson  v. 
767.  Stables,  4  Russ.  210.     For  forms  of  petitions, 

8  See  ante,  p.  1024.  see  Vol.  III. 

4  iijid.  8  Lambe  v.  Orton,  33  L.  J.  Ch.  81,   V.  C. 

6  For   the    methods  of    preventing    and  K. 

vacating  an  enrolment,  see  ante,  p.   1024  et  »  See   Richards  v.   Platel,   C.   &   P.   79, 

tea.  84. 

6  Bovs  V.  Morgan,  3  M.  &  C  661,  665.  i  Turner  v.  Turner,  2  De  G.,  M.  &  G.  28, 

7  Ord.  XXXI.  3.     For  cases  as  to  proper  36;  Wood  v.  Griffith,  19  Ves.  550. 
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Where  the  petition  is  improperl}'^  framed,  as  where  it  makes  a  diflferent 
case  from  that  on  which  the  decree  was  made,  or  introduces  repre- 
sentations which  were  not  made  in  the  Court  below,  the  Court  will,  on 
application  by  motion,  order  it  to  be  taken  off  the  file,  with  costs  :  the 
deposit  to  go  in  part  of  costs. '^  It  seems,  however,  that  it  will,  on  such 
an  occasion,  introduce  into  the  order  a  proviso,  that  it  is  to  be  without 
prejudice  to  the  appellant's  presenting  another  petition  in  more  regular 
form.^ 

It  is  not  necessary  that  a  petition  for  a  rehearing  should  state  the 
reasons  why  the  party  presenting  it  is  dissatisfied  with  the  original 
decree  or  order ;  *  but  it  usually  states,  in  a  general  manner,  that  he  is 
aggrieved  b}'^  it,  or  by  part  of  it,  and  prays  that  the  cause  may  be  re- 
heard, and  either  that  the  decree  may  be  reversed,  or  that  it  maj''  be 
altered  in  such  points  as  are  objected  to.^ 

A  certificate,  signed  by  two  counsel,  certifjdng,  "that  the}'^  conceive 
that  the  cause  is  proper  to  be  reheard,"  must  be  annexed  to  every 
petition  for  a  rehearing.®  This  is  required,  in  order  to  guard  against 
the  abuse  of  the  right  to  appeal,  by  the  pledge  of  counsel  that  the 
case  is  fit  to  be  reheard.''  The  counsel  who  sign  the  certificate  are 
usually  those  who  were  concerned  in  the  original  hearing,  or  at  least 
one  of  them  ;  and  "  such  credit  is  given  by  the  Court  to  their  opinion 
that  the  cause  ought  to  be  reheard,  as  to  order  it  to  be  set  down,"  as  a 

matter  of  course.* 
*1479       *  Where  the  property  was  very  small, ^  the  party  appealing  a 
pauper,^  or  only  one  counsel  had  appeared  for  the  appellant  in 

2  Ihid.  ;  and  see  Davenport  v.  Stafford,  9  Davies,   1   Wood.   &  M.  21,  23 ;   Ex  parte 

Beav.  106.  as  to  what  costs  are  included.  Terrv,  Rice  Ch.  1 ;  Wiser  v.  Blachly,  2  John. 

8  Wood  V.  Griffith,  ubisup.  Ch.  488. 

4  Giffard  v.  Hort,  1  Sch.  &  Lef.  398.     But  6  See  Buckeridge  v.  Whalley,  8  Jur.  N. 

if  it  appears  from  the  petition  for  a  rehearing  S.  473;  10  W.  R.  513,   L.  C     For  form  of 

that  another  decree  would    be  rendered  for  certificate,  see  Vol.  III. 

the  same  amount,  the  rehearing  will  not  be  '  Monkhouse  v.  Corporation  of  Bedford, 

ordered.     Hurlburd  u.  Freelove,  3  Wis.  537.  17  Ves.  380;  Ex  parte  Terry,  Rice  Ch.   1; 

6  It  is  irregular  and  an  infraction  of  the  Faussett  v.  Ormsbv,  1  Irish  Eq.   388;  Emer- 
rule  of  the  Court  in   Florida,  to  accompany  son  v.  Davies,  1  Wood.  &  M.  22,  23.     It  is 
the  petition  with  a  written  argument  and  the  not  necessary  that  either  of  the  counsel  sign- 
citation  of  authorities.     Smith  v.  Croom,  7  ing  the  certificate  should  be  a  Q.  C. 
Florida,  180.  **  Per  Lord  Hardwicke.  in  Cunyngham  v. 

The  88th  Equity  Rule  of  the  United  States  Cunyngham,  Amb.  91;  East  India  Company 

Courts  requires,  that  every  petition  for  are-  v.  Boddam,    13   Ves.  423;  Attorney-General 

hearing  shall  contain  the  special  matter  or  v.  Brooke,  18  Ves.  325 ;    Wilcox  v.  Wilcox, 

cause  on  which  a  rehearing  is  applied  for;  1  Ired.  Ch.  36;  Cotton  v.   Parker,  1  Sm.  & 

shall  be  signed  by  counsel;    and  the  facts  M.  Ch.  125.     The  mere  certificate  of  counsel 

therein  stated,  if  not  apparent  on  the  record,  has  no  such  effect  in  obtaining  a  rehearing  in 

shall  be  verified  by  the  oath  of  the  party,  or  the  United  States.     Jenkins  v.   Eldredge,  3 

of  s:me  other  person.     No  rehearing  sliall  be  Story,  299,  304  ;  Emerson  y.  Davies,  1  Wood, 

granted  after  the  term  at  which  the  final  de-  &  M.  21;   Field  v.    Schieffelin,  7  John.   Ch. 

cree  of  the  Court  shall  have  been  entered  and  256 ;  Land  v.  Wickham,  1  Paige,  256 ;  Decar- 

recorded,  if  an  appeal  lies  to  the  Supreme  ters  v.  La  Farge,  1  Paige,  574 ;  Brumagim  v. 

Court.     But  if  no  appeal  lies,   the   petition  Chew,  4  C.  E.  Green,  338;  N.J.  Zinc  Co.  ». 

may  be  admitted  at  any  time  before  the  end  N.  J.   Franklinite  Co.,  1  McCarter  (N.  J.), 

of  the  next  term  of  the  Court  in  the  discre-  308,  311. 

tion  of  the  Court.     In  New  Jersey,  the  peti-  i  Knowles     v.    Greenhill,    30    L.  J.    Ch. 

tion  must  be  signed  by  two  counsel,  except  670,  L.  C.  &  L.  JJ. ;    Buckeridge  v.   Whal- 

in  cases  submitted  without  argument,  when  ley,   8   Jur.  N.  S.   473;  10   W.   R.   513,  L. 

it  shall  be  sufficient  if  signed  by  one  coun-  C. 

sel.     Chancery  Rule  J42 ;    see  Emerson  v.  2  Jones  v.  Gregory,  12  W.  R.  92,  L.  C. 
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the  Court  below, ^  the  petition  has  been  directed  to  be  received  with  the 
signature  of  one  counsel  only ;  but  this  will  not  be  directed,  unless  the 
counsel  signing  the  petition  was  engaged  in  the  case  in  the  Court  below.* 

But  although  the  general  practice  is,  for  the  Lord  Chancellor,  or 
Master  of  the  Rolls,  to  order  the  cause  to  be  set  down  for  rehearing,  as 
a  matter  of  course,  upon  the  certificate  of  counsel,  he  maj',  if  he  has 
any  doubt  upon  the  subject,  order  the  petition  itself  to  come  on  for 
hearing,  before  he  orders  it  to  be  set  down.^ 

A  person  not  a  party  on  the  record,  though  bound  by  the  decree  or 
order  complained  of,  cannot  have  the  cause  or  application  reheard, 
without  first  obtaining  special  leave  to  present  a  petition  *of  re-  *1480 
hearing  or  appeal.^     The  application  for  such  leave  is  made  by 
motion,^  or,  it  seems,  by  petition,^  with  notice  ;  *  and  the  applicant  may  be 
required  to  undertake,  by  his  counsel,  to  abide  by  any  order  as  to  costs. ^ 

The  proper  course,  where  there  is  any  irregularity  in  the  petition,  is 
for  the  respondent  to  make  a  special  application  to  the  Court,  by  motion, 
to  discharge  the  order  for  setting  down  the  petition,  and  to  have  the 
petition  taken  off  the  file  with  costs.® 


8  Re  Midland  Counties  Benefit  Building 
Society,  10  Jur.  N.  S.  691,  L.  C;  De  Beau- 
voir  v.  Benvon,  14  W.  R.  41,  L.  C;  Belaney 
V.  Belanev/l  W.  N.  265,  L.  C. 

*  Re  Ske^gs,  11  Jar.  N.  S.  274;  13  W. 
R.  512,  L.  J  J. ;  Parkinson  v.  Hanbury,  10 
Jur.  N.  S.  1190;  13  W.  R.  191,  L.  C;  De 
Beauvoirt).  Benvon.  14  W.  R.  41,  L.  C. 

6  Fox  V.  Mackreth,  2  Cox,  158,  159.  Re- 
hearings  in  Equit}^  after  a  decree,  are  not  a 
matter  of  right,  but  rest  in  the  sound  discre- 
tion of  the  Court.  Daniel  v.  Mitchell,  1 
Storv,  198  ;  Land  v.  Wickham,  1  Paige,  256  ; 
Travis  v.  Waters,  1  John.  Ch.  48;  Field  v. 
Schieffelin,  7  id.  256;  Brumagini  v.  Chew,  4 
C.  E.  Green,  3.37;  N.  J.  Zinc  Co.  v.  N.  J. 
Franklinite  Co.,  1  McCarter,  308  :  [Attorney- 
General  V.  N.  Y.,  &c.  R.  Co.,  9  C.  E.  Green, 
59;  Steines  v.  Franklin  County,  14  Wall.  15; 
Buffington  v.  Harvey,  95  U.  ^.  99].  Except 
in  cases  provided  for  by  the  rules  of  the 
Court.  Land  v.  Wickiiam,  1  Paige,  2-56 ; 
Harrison  v.  Hall,  1  Hopk.  112.  \i  a  motion 
for  rehearing  is  made  for  delay,  it  will  be  re- 
fused. Land  v-  Wickham,  1  I'aige,  256.  A 
rehearing  will  not  be  granted  on  account  of 
the  discovery  of  new  evidence  or  new  matter : 
Mead  v.  Arms,  3  Vt.  148;  nor  because  the 
importance  of  the  testimony  has  only  been 
discovered  since  the  decision;  if  the  party 
had  it  in  his  power  to  a-scertain  its  importance 
before  the  hearing,  and  has  neglected  to  do 
so,  and  obtain  the  testimony;    although  the 

i'ustice  of  the  case  might  be  promoted  by  it. 
'rovost  V.  Gratz,  1  Peters  (J.  C.  364 ; "  see 
Daniel  v.  Mitchell,  1  Story,  198;  Hinson  v. 
Pickett,  2  Hill  (,"h.  357;  Itobiason  v.  Samp- 
son, 26  Maine,  11.  [The  rule  is  the  same  in 
patent  cases.  Hitchcock  v.  Tremaine,  5  Fish. 
Pat.  Cas.  537.]  A  rehearing  will  generally 
not  be  allowed  where  the  newly  discovered 
evidence  i«  merely  cumulative  upon  the  liti- 
gated facts  already  iu  issue.     Baker  v.  Whit- 
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ing,  1  Story,  218;  Dunham  v.  Win'ans,  2 
Paige,  24;  Jenkins  n.  Eldredge,  3  Story.  299, 
310,  311.  Nor  for  the  purpose  of  contradict- 
ing a  witness  examined  by  the  adverse  party. 
Dunham  v.  Wiuans,  2  Paige,  24.  Nor  to 
enable  a  party  to  release  a  witness  declared 
incompetent  on  the  hearing,  aud  to  re-exam- 
ine him.  Ibid.  Error  of  judgment  or  mistake 
of  law  by  counsel,  as  to  the  pertinency  or 
force  of  evidence,  furnishes  no  ground  for 
a  rehearing.  Baker  v.  Whiting,  1  Story, 
218;  Jenkius  v.  Eldredge,  3  Story,  299,  316; 
Dennett  v.  Dennett,  4  N .  H.  535  ;  see  Decar- 
ters  V.  La  Farge,  1  Paige,  574.  It  is  not 
enough  on  an  application  for  a  rehearing,  to 
show  that  injustice  has  been  done,  but  it 
must  be  shown  that  it  has  been  done  under 
circumstances  which  autlK)rize  the  Court  to 
interfere.     Walsh  v.  Smyth,  3  Bland,  9. 

If  a  party  voluntarily  absents  himself  from 
the  hearing,  he  cannot  appeal  from  a  decree 
rendered  in  his  absence ;  and  if  his  absence 
was  accidental,  his  remedy  is  by  a  petition 
for  a  rehearing,  and  not  by  an  appeal. 
Townsend  v.  Smith.  1  Beasley  (N.  J.), 
350. 

1  Seton,  1154;  Paterson  v.  Scott,  cited 
ildd. ;  Gwvnne  v.  Efl wards,  9  Beav.  22,  34; 
Berry  v.  A'ttorney-General,  2  M"N.  &  G.  16; 
Joppv.  Wood,  33  Beav.  372;  23  Jan.,  1864, 
Reg.  Lib.  A.  183;  ante,  p.  1460;  Parmiter  v. 
Parmiter,  3  De  G.,  F.  &  J.  461. 

2  Gwynne  v.  Edwards,  and  Joppv.  Wood, 
ubi  sup. 

8  See  Berry  v.  Attorney-General,  uhi 
sup. 

*  For  form  of  notice  of  motion,  see  Vol. 
HI. 

5  Jopp  ».  Wood,  iibi  sup. 

8  Wood  V.  Gridith,  19  Ves.  550;  and  Berry 
17.  Attorney-General,  ubi  sup. ;  see  also 
Gwynne  v.  Edwards,  ubi  .lup.  For  form  of 
notice  of  motion,  see  Vol.  HI. 
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The  ccrtilicate  annexed  to  the  petition,  having  been  dnly  signed  by 
coiuisel,  the  petition  and  certilieate  must  be  eopied  on  brief  paper,  and 
left  with  the  seeretary  of  the  Lord  Clmiu'ellor,  or  of  the  Master  of  the 
Rolls,  aeeording  to  the  address  of  tiie  petition,  tt)getlier  with  a  fair 
copy  of  the  petition,  and  a  cop}-  of  the  decree  or  order  appealed  against ; '' 
and,  if  the  appeal  is  from  a  decree  in  a  cause,  a  printed  copy  of  the  bill 
must  also  be  left.^ 

The  Ji(t(  upon  this  petition  usually  directs  that:  upon  the  petitioner, 
or  his  solicitor,  consenting  to  pay  such  costs  (if  any)  as  the  Court  ma}' 
think  lit  to  award,  in  respect  of  any  jjroceedings  had  since  the  decree 
(or  order),  and  upon  depositing  '20/.  with  the  Registrar  within  a  week, 
the  cause  be  set  down  to  be  reheard. ** 

The  petition  having  been  answered,  the  undertaking  required  by  the 
flat  to  be  signed  by  the  petitioner,  or  his  solicitor,  must  be  added  to  it, 
and  signed  accordingly.  ■^°  The  object  of  the  Court,  in  requiring  this 
undertaking,  was  discussed  before  Lord  Cottenham,  in  Price  v.  Dew- 
hurst  : "  in  which  case,  it  was  contended  by  the  counsel  for  the  respond- 
ent, that  the  intention  of  it  is  to  create  a  liability,  on  the  pai't  of  the 
party  signing  it,  to  all  the  costs  of  the  appeal ;  but  Lord  Cottenham 
was  of  opinion,  that  the  undertaking  is  required  for  the  purpose  of  re- 
imbursing to  the  respondent  all  such  expenses  as  he  may  be  put  to,  in 
prosecuting  the  decree  or  order  appealed  against,  ^^  and  that  it 
*1481  extends  and  *  applies  only  to  such  costs  as  may  have  been  in- 
curred in  the  prosecution  of  the  appeal.-'  • 

The  undertaking  having  been  signed  by  the  petitioner,  or  his  solicitor, 

7  In  New  Jersey,  a  copy  of  every  petition  appealing,  to'give  a  bond  with  surety.  Ers- 
for  a  rehearint;  sliall  be  served  on  the  oppo-  kine  v.  Henry,  7  Leiijh,  378;  see  Shearman  v. 
site  partv,  with  a  notice  of  presenting  tlie  (^iiristian.  1  Rand.  73;  Wilson  v.  Wilson,  1 
game.  Chancery  Rule  143,  Dick.  Forms,  30.  Hen.  &  M.  15;  Sadler  v.  Green,  ib.  36.  For 
Notice  must  be  "given  in  Vermont.  French  other  decisions  upon  appeal  bonds,  their  form, 
V.  Chittenden,  10  Vt.  127.  effect,  &c.,  see  Clark  v.   Clark,  7   Paige,  607; 

8  Ord.  XXXI.  6.  A  fee  of  20.5.  higher  Ridabock  v.  Levy,  8  Paige,  197;  Foster  v. 
Rcale,  and  5s.  lower  scale,  is  payable  in  a  fee-  Tyler,  7  Paige,  48;  North  Amer.  Coal  Co.  v. 
fund  stamp  impressed  on  or  affixed  to  the  Dyett,  4  Paige,  273;  City  Bank  v.  Bangs,  ib. 
first  page  of  the  original  petition.  Regal,  to  285;  Potter  r.  Baker,  ii.  290;  Rogers  v.  Pater- 
Ord.  Sched.  4.  son.  ib.  450 ;  Eldridge  v.  Howell,  ib.  457 ;  Brac- 

9  See  Seton,  1158.  ton  v.  Morris,  1  Wash.  381;  Brown  v.  Mathews, 

10  Ord.  III.  1.  Where  the  undertaking  is  1  Rand.  462;  Synie  »».  Johnson,  3  Call.  523; 
signed  by  the  party,  his  solicitor  should  at-  Van  Wezel  v.  Van  Wezel,  3  Paige,  38;  Stud- 
test  his  signature.  For  form  of  undertaking,  well  v.  Palmer,  5  Paige,  57.  Wiiere  there 
see  Vol.  III.  are  two  distinct  orders  in  the  same  cause, 

11  4  M.  &  C.  282.  they  may  be  both  included  in  one  notice  of 

12  An  appeal  granted  becomes  a  nullity  ai)peal  and  in  tlie  same  bond.  Tyler  v.  Sim- 
upon  a  failure  to  give  the  appeal  bond  as  re-  mons,  6  Paige,  127;  see  Gregory  v.  Dodge,  3 
quired.      Wickliffe    v.   Clay.     1    Dana,  589.  Paige,  90. 

The   execution  of    the    decree    will    not   be  [See,   as   to  the  effect  of   bankruptcy  of 

stayed,   if    no   bond   be   given.      Bryson   v.  the  principal  pending  the  apjjeal  upon   the 

Petty,  I  Bland,  183.     It  is  not  necessary  that  liability  of  the  surety,  W^ilson  v.  Eitler,  11 

an  appeal  bond  should  be  conformable  in  all  lleisk.   179;  Martin  v.  Kilbourn,  12  Ileisk. 

respects  to  the  statute,  but  only  that  it  be  331;  Thomas  «j.  Cole,  10  Ileisk.  411.] 

sufficient  in  substance,  so  as  to  secure  to  the  1  Price  v.  Dewhurst,  4  M.   &  (3.  282;  see 

party,  for  whose  benefit  it  is  given,  all  his  Terry  v.   Stukeley,  3  Yerger,   506.     In  An- 

rights.     Foster  t).  Tyler,  7  Paige.  48.     Where  drews  v.   Scotton,  2  Bland,  629,  it  was  held, 

a  suit  was  against  one  as  executor,  and  in  his  that  an  appeal  bond,  on  the  decree  being  af- 

own  right  as  legatee,  and  a  decree  was  made  finned,  becomes  tliereby  an  additional  secu- 

against  him  personally,  he  was  required,  on  rity  for  the  debt. 
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the  next  step  is  to  obtain  an  order  to  set  down  the  appeal  for  hearing. 
For  this  purpose,  if  the  petition  has  been  presented  to  the  Lord  Chan- 
cellor, the  petition,  with  the  undertaking  annexed,  must  be  talien  to 
the  order  of  course  clerk  in  tlie  Registrars'  office :  who,  upon  payment 
of  the  deposit  -  (if  any) ,  will  file  the  petition,  and  draw  up  the  order : 
which  must  be  passed  and  entered  in  the  usual  way.  If  the  petition  has 
been  presented  to  the  Master  of  the  Rolls,  the  order  will  be  drawn  up 
and  entered  by  his  under  secretary,  on  the  petition  and  undertaking 
being  left  with  him,  and  on  the  deposit  (if  any),  being  paid.^  The  order 
is  dated  on  the  da}'  on  which  the  petition  is  answered.* 

It  is  to  be  observed,  that,  bj-  the  form  of  the  ;?«/,  the  deposit  is  to  be 
paid  within  a  week  after  the  date  of  the  Jiat.  This  direction  must  be 
complied  with  ;  and  if,  from  any  cu'cumstance  over  which  the  appellant 
has  no  control,  such  as  its  being  vacation  time,  or  the  absence  of  the 
Lord  Chancellor  from  London,  this  cannot  be  done,  the  Lord  Chancel- 
lor's secretary  will  alter  the  date  of  the  fiat,  to  meet  the  emergenc}'  of 
the  case.  If  the  appellant  does  not  comply  with  the  conditions  of  the 
fiat,  the  other  party  may  proceed  to  enrol  the  decree.  ^Vhere,  how- 
ever, the  delay  was  occasioned  by  ch'cumstances  beyond  the  control  of 
the  appellant,  the  enrolment  was  vacated.^ 

The  deposit,  in  everj'  case,  is  paid  by  the  appellant  to  the  Senior 
Registrar  ;  but  a  deposit  is  only  required  where  the  appeal  is  from 
a  decree  or  order  made  on  the  original  hearing  of  a  *  cause,  or  *1482 
on  further  consideration.^  If  the  appeal  is  from  an  order  made 
on  a  petition,  no  deposit  is  necessarj' :  the  petition  being  considered  as 
an  original  petition.^  Where  there  is  an  original  and  supplemental 
cause,  or  two  supplemental  causes,  they  are  considered  as  one,  and  the 
pa^Tnent  of  one  deposit  only  is  necessar}'.^ 

The  Senior  Registrar,  once  in  every  three  months,  pays  all  sums 
received  by  him  as  deposits  into  the  Bank  of  England,  to  the  credit  of 
the  Accountant-General  of  the  Court,  "the  appeal  deposit  account;" 
and  the  moneys,  from  time  to  time  standing  to  such  account,  will  be 
paid  and  applied,  as  the  Court  orders  or  directs,  by  the  Accountant- 
General,  out  of  any  sum  of  cash  which,  at  the  time  of  payment,  may 
be  in  the  Bank  to  his  credit,  on  that  account,  to  the  person  to  whom 
such  deposit  or  portion  of  deposit  is  ordered  to  be  paid,  or  to  his  soli- 
citor, to  be  named  in  such  order :  whose  receipt,  in  such  latter  case, 
will  be  a  sufficient  discharge  for  the  same.* 

The  deposit  will  be  paid  to  the  opposite  party,  wlien  the  decree  or 

2  See  Consequa  v.  Fanning,  .3  .John.  Ch.  Seton,  1156.    The  petition  must,  however,  be 

365.  sif^ned   and   certified   bv  two  counsel    as  if 

8  Rep.  Ropul.  \h  March,  1800,  rr.  1.  12.  from  a  decree.     Davis  v.  Gray,  12  Jan.,  184!), 

*  For  form  of  order,  see  Seton,  llTjS.  cited  Seton,  115G. 

8  Richard-  v.  Wood,  2  M.  &  K.  621;  and  »  Cowper  v.  Scott,  1  Eden,  17. 

se«  ante,  102.5  et  s,q.  ■*  15  &  10  Vic.  c.  87,  §  41 ;  Ord.  XXXI.  5. 

1  Ord.  XXXI.  4,  5;  15  &  10  Vic.  c  87,  As  to  these  deposits,  see  Rep.  Chan.  Fujids 
5  41.  Com.  (1804)  p.  xlv. 

2  Richaivls   V.   I'iatel,   C    &   I'.   70,   84; 
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order  is  not  vnrioil  in  any  material  point,  together  with  the  further  taxed 
costs  occasioned  by  the  appeal  or  rehearing,  unless  the  Court  otherwise 
directs.* 

Where  an  apju-al  is  dismissed  without  costs,  the  deposit  will  be  re- 
turned, unless  the  Court  makes  a  special  order  to  the  contrary.® 

An  appeal  may  be  allowed  in  forind  pauperis,''  and  without  making 
any  deposit;^  but  the  ordinary  certificate  of  counsel  is  not  sulllcient : 
it  should  state  special  reasons  why  the  appeal  is  proper.^  If  the  appel- 
lant has  not  prosecuted  the  cause  in  the  Court  below  as  a  pauper,  an 
order  to  appeal  in  forind  pauperis,  which  can  only  be  made  by  the  Lord 
Chancellor  or  Lords  Justices,  is  necessary. ^° 

A  married  woman  appealing  tn  forma  pauperis  prosecutes  the  ap- 
peal, without  a  next  friend."  A  married  woman  allowed  to 
*1483  *  defend  an  appeal  in  forma  pauperis,  on  its  dismissal  obtained 
dives  costs. ^ 

An  infant  may  also,  it  seems,  appeal  in  forma  pauperis ;  but  a  next 
friend  is  required.^ 

All  petitions  for  a  rehearing,  and  petitions  of  appeal,  are  set  down 
by  the  order  of  course  clerk  in  the  Registrars'  office,  on  the  same  day 
the  order  to  set  down  the  same  is  produced  to  or  left  with  him.^ 

All  petitions  of  appeal  or  rehearing  are  marked  in  the  cause-book  as 
not  to  be  in  the  paper  for  hearing  before  the  expu-ation  of  six  clear  days 
from  the  day  of  setting  down.* 

The  order  for  setting  down  the  appeal  having  been  passed  and  en- 
tered, must  be  served  upon  all  the  solicitors  of  the  other  parties  to  the 
suit  (at  least  all  those  whose  interest  is  affected  by  the  appeal)  in  the 
usual  way.*  If  service  is  made  on  a  solicitor  who  has  appeared  for 
two  parties,  it  must  be  stated  for  which  part}'  the  service  is  intended, 
unless  it  is  intended  for  both.® 

The  petition  itself  is  not  served  upon  the  parties  ;  but  they  may 
obtain  copies  from  the  appellant's  solicitor,  on  a  written  application 
for  that  purpose,  and  undertaking  to  pa}'  the  proper  charges  ; '  or,  if 
such  cop3'  be  refused,  or  not  furnished  within   forty-eight  hours,  the 

6  Ord.  XXXT.  4.  Seton,  1271.     For  form  of  order,  see  ib.  No. 

6  Dell  v.  Barlow.  2  R.  &  M.  686;  Ratten-  7;    aud  for  form  of  motion  paper,  see  Vol. 

bury  V.  Fenton,  C.  V.  Coop.  t.  Brough.  60,  G4.  III. 

Where  the  appeal  is  compromised,   the  de-  n  Crouch  v.  Waller,  4  De  G.  &  J.  43;  5 

posit  will  be  returned  on  motion  of  the  appel-  Jur.  N.  S.  326;  ante,  pp.  37,  38,  111. 
lant  with   notice,  or  on   motion  of  course  by  1  Wellesley  v.  Wellesley,  1  De  G.,  M.  & 

consent   of  the  respondent.      Order  to  stay  G.  501.     [But  see  Phillips  v.  Phillips,  4  De 

repayment  of  deposit  refused,  where  the  ap-  G.,  F.  &  .1.  208,  220.] 

pellant  had  been  by  the  original  decree  or-  2  gge  Lindsay  v.  Tyrrell,  2  De  G.  &  J.  7 ; 

dered  to  pay  costs.     Martvr  v.  Lawrence,  2  24  Beav.  124 ;  arUe,  pp.  37,  75. 
De  G.,  J.  &  S.  347.             "  s  Reg.  Kegul.,  15  March,  1860,  rr.  1,  12. 

"!  Bland  v.  Lamb,  2  J.  &  W.  402 ;  [Phillips  4  jhid. 

V.  Rudle,  1  Yerg.  121].  5  Ante,  p.  454. 

"  Bradberry  v.  Brooke,  4  W.  R.   699,  L.  8  Attorn ev-General  v.  Corporation  of  Bos- 

JJ.:  Drennan  v.  Andrew,  L.  R.   1  Ch.   Ap.  ton,  12  Jur.  (586,  L.  C. 
300,  L.  C.  ■?  See  Ord.  XXX VL  3,  6,  8,  11,  13;  ante, 

9  Grimwood  v.  Sha%-e,  5  W.  R.  482,  L.  C. ;  pp.  900,  1445.     The  charge  for  the  copy  is 

Seton,  1156.  4d.  per  folio. 
10  Clarke  v.  Wyburn,  12  Jur.  1C7,  L.  C; 
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parties  may  procure  office  copies  from  the  stationer  in  the  Registrars' 
office.^ 

It  is  said,  that  if  the  order  is  served  so  as  to  give  two  days'  notice  of 
the  rehearing  it  will  be  sufficient ;  but  it  is  ad^4sable  to  serve  the  order 
as  soon  as  possible.^  The  order  for  setting  down  the  appeal  must  be 
served,  and  the  appeal  set  down  and  notified,  to  prevent  the  enrolment 
of  the  decree. ^° 

After  a  petition  for  a  rehearing  or  of  appeal  has  been  presented,  it 
may  be  withdrawn,  on  application  by  motion  or  petition  :  provided  it  is 
consented  to  b}-  the  respondent."  If  not  consented  to,  it  cannot  be 
withdrawn,  but  must  come  on  in  its  course.  The  consent  of  the  respond- 
ent is  not,  however,  required  if  the  appUcation  is  made  before  service 
of  the  order  to  set  down  the  appeal. 

If,  when  the  rehearing  is  called  on,  the  appellant  does  not  appear, 
his  petition  will,   upon  reading  an  affidavit  of  service  of  the 
*  order  for  setting  it  down,  be  dismissed  with  costs. ^     In  the  case  *1484 
of  an  appeal  motion,  this  affidavit  is  not  now  required ;  but  the 
motion  is  treated  as  abandoned. - 

Where  a  party,  who  has  been  duly  served  with  a  copj'  of  an  order  for 
setting  down  a  cause  to  be  reheard  on  a  petition  of  appeal,  or  for  a  re- 
hearing, does  not  appear  on  the  rehearing,  there,  on  proof  by  affidavit 
of  such  service,  such  order  will  be  made  upon  the  rehearing  as,  under 
the  circumstances  of  the  case,  appears  to  be  just.^ 

Where  there  was  no  proper  affidavit  of  service,  the  appeal  was  ordered 
to  be  put  in  the  paper  again,  and  notice  thereof  given.* 

Where  the  appeal  is  against  the  whole  decree,  the  cause  is,  in  ordi- 
nary cases,  actually  reheard :  that  is,  the  case  is  stated,  and  the  cause 
proceeded  with,  exactly  as  if  it  were  an  original  hearing.^    The  general 

8     Ord.  XXXVI.    12.     The  fee  for  each  Humph.    38!).     Ante,    1467,  n.  3.]      And   in 

office   copy    is   2(t*.    hi^lier   scale,    and    10s.  Massachusetts,  all  interlocutory  decrees  not 

lower   scale,    pavaMe    in    fee-fund    stamps.  appealed  from  "shall  be  open  to  revision  on 

Regul.  to  Ord.  "Sched.  4.  appeals  from  final  tlecrees,  so  far  only  a.s  it 

»  Robinson  v.  Taylor,  1  Ves.  J.  44,  45.  appears   to   the   full   Court   that   such   final 

10  Groom  r.  Stinton,  2  Phil.  .384;  11  Jur.  decrees  are  erroneously  affected  thereby." 
895;  I'earce  v.  Lindsav,  4  De  G.  &  J.  211;  5  Genl.  Sts.  c.  113,  §  11.  In  I'insree  f.  Coffin, 
Jur.  N.  S.  COl ;  ante.  "p.  1024.  12  Gray,  324,  it  was  observed  by  the  Court, 

11  Thoniion  v.  Thomson,  10  Ves.  30.  that  "it  has  not  been  the  practice  of  this 
For  forms  of  orders,  sec  Seton,  ll.j3.  Court  to  rehear  the  parties  upon  questions 

1  For  form  of  order,  see  Seton,  11.52,  which  have  once  been  artjucd  and  decided, 
No.  2;  and  for  form  of  afiidavit,  see  Vol.  unless  there  is  apparent  error.  The  mcrs 
IJI.  fact  that  the  decision  relates  to  Icf^al   prin- 

2  Turner  v.  Turner,  2  De  G.,  M.&  G.  28,  ciples  upon  which  learned  counsel  may  ditTer 
31.  from  the  Court,  and  may  fortify  their  oi)in- 

«  Ord.  XXXI.  7.     For  form  of  affidavit,  ions  with  rea.sons  and  authorities  entitled  to 

see  Vol.  III.  much  consideration,  is   not  enouijh.     After 

*  Rackham  v.  Siddall,  1  M'N.  &  G.  607,  ciuesfions  of  law  have  once  been  ar;;ned  and 

g25.  decided   in   the   progress  of  a  suit  in  Ivpiitv, 

6  Ante,    p.   980  ;    Terhune    v.    Colton,    1  public  policy  re()iiircs  that,  as  a  i,'eiieral  rule, 

Bea.slev   (N.   J.),    312;   Pierce  v.   Wilson,  2  the  decisimi   sliall  be   refjardcd  as  final,   al- 

Clarke"  (Iowa),   20;  Durkce  i'.  StriuKham,  8  thou^li  the  decree  that  is  based   upon   it  is 

Wis.  1.     [.Vnd  so,  where  a  final  ib-cree  in-  merely  interlocutory."     See  Barker  v.  Uelk- 

volves  the  merits  of  the  case  settled   by  the  nap,  3'.)  Vt.  108. 

interlocutory  decree.      Crane  v.   Decamp,   7  Where  there  is  an  interlocutorv  judgment, 

C.   E.   Green,   014:    Decker  e.   Ruckman,    1  by  ilefault,  against  one  of  several  defendants 

Stew.    F>i.   614  ;    Morris   v.   Richardson,    11  in  Chancery,  it  niiiat  abide  the  result  of  the 

14ia 


^1485 


REHEARINGS  AND   ArPEALS. 


rule  is,  that  the  appellant  is  entitled  to  begin."  The  only  exception  is, 
where  a  defendant  appeals  from  the  whole  of  an  original  decree  : ''  the 
reason  being,  that,  in  such  a  case,  the  plaintiti"  may  adduce  new 
♦1485  evidence,  and  shape  his  case  dillVrently."  It  is,  *  however,  in 
the  discretion  of  the  Court  to  vary  these  rules. ^  An  appeal  from 
the  whole  decree  except  as  to  costs,  is,  for  this  purpose,  treated  as  an 
appeal  from  the  whole  decree.^ 

All  parties  interested  in  supporting  the  decree  or  order  appealed 
from  are  entitled  to  be  heard ;  "  but  no  party,  except  the  appellant,  can 
be  heard  in  support  of  the  appeal.  If,  therefore,  any  party,  who  is  not 
included  as  a  eo-petitioner  in  a  petition  of  rehearing,  is  desirous  of 
appealing,  he  must  present  a  separate  petition  :  *  otherwise,  he  will  be 
precluded  from  all  benefit  of  the  appeal,  even  though  the  result  of  it 
should  be  to  show  that  the  decree  was  completely  wrong,  as  well  against 
him  as  against  the  appellant.  Thus,  where  one  of  several  defendants 
appealed,  and  an  order  was  made  dismissing  the  bill,  upon  grounds 
which  were  equally  applicable  to  other  defendants,  who  did  not  join  in 
the  appeal,  it  was  held,  that  such  other  defendants  could  have  no  benefit 
of  the  order,  although  it  might  prevent  the  prosecution  of  the  decree.* 
It  seems,  however,  that  if  the  result  of  the  appeal  had  been  otherwise, 
and  the  appeal  had  been  dismissed,  or  the  decree  only  slightly  varied. 


final  decree;  and  if  another  defendant  suc- 
ceed, on  an  answer  going  to  the  entire  equity 
of  the  bill,  the  bill  should  be  dismissed  with 
costs,  as  to  all  the  parties.  Aikin  v.  Har- 
rington, 7  Eng.  391.  [See  ante,  p.  532,  note.] 
In  case  an  interlocutory  decree  by  a  subordi- 
nate Court  is  within  the  scope  of  its  power, 
the  Supreme  Court  will  not  interfere,  until 
the  whole  case  upon  a  final  decree  shall  be 
presented.  Warner  v.  Burton,  7  Eng.  144. 
As  to  the  fees  allowed  on  a  rehearing,  see 
Sturgis  V.  Morse,  26  Beav.  562.  For  forms 
of  orders  on  appeal  or  rehearing,  see  Seton, 
1151  et  seq. 

6  Bell  V.  Lord  Mexborough,  1  C.  P.  Coop, 
t  Cott.  246 ;  Williams  v.  Williams,  L.  R.  2 
Ch.  Ap.  15. 

'  If  a  rehearing  is  ordered  in  New  Jer- 
sey, the  party  wlio  complains  of  the  decree 
or'order,  and  applies  to  liave  it  corrected,  is 
entitled  to  open  and  close  the  argument. 
Chancers-  Rule  142.  The  granting  of  a  re- 
hearing does  not  stay  proceedings  on  any  in- 
terlocutory decree  or  order,  unless  a  special 
order  be  obtained  for  that  purpose.    Rule  146. 

8  Roberts  r.  Marchant,  1  I'hil.  .370  ;  Lees 
V.  Nuttall,  2  M.  &  K.  819;  Seton,  1155.  On 
an  appeal  from  the  whole  of  an  order  made 
on  motion  for  decree,  the  plaintiff  begins. 
Trustees  of  Birkenhead  Docks  v.  Laird,  4  De 
G.,  M.  &  G.  732.  On  an  appeal  from  an 
order  on  further  consideration,  the  appellant's 
counsel  begins.  Freer  v.  Hesse,  ib.  495,  500; 
Clarke  v.  Bridge,  6  .lur.  N.  S.  -386,  L.  J.T. 
On  appeal  by  defendants  from  order  overrul- 
ing demurrer,  and  from  the  whole  decree, 
plaintiff  held  entitled  to  begin.  Blockett  v. 
Bates,  L.  R.  1  Ch.  Ap.  117 ;  12  Jur.  N.  S. 


151,  L.  C.  Where  one  of  several  appealing 
defendants  appeals  from  the  whole  decree, 
the  plaintiff  is  entitled  to  l)egin.  Chadwick 
V.  Turner,  12  ,Jur.  N.  S.  153,  L.  JJ.  In 
Williams  v.  Williams,  1  W.  N.  378,  L.  C. 
and  L.  .1.1. ,  it  is  stated  that  for  the  future 
the  appellant  should  begin  in  all  appeals. 
Seennfe,  p.  1484,  note  (7). 

1  Alexander  v.  The  Duke  of  Wellington, 
2  R.  &  M.  35,  52. 

2  Onslow  V.  Wallis,  13  Jur.  1085,  1086, 
L.  C;  Senhouse  v.  Hall,  2  Eq.  483;  2  W.  R. 
297,  L.  JJ. ;  contra,  Grainger  v.  Slingsby,  8 
De  G.,  M.  &  G.  385. 

8  Allday  v.  Fletcher.  3  Jur.  N.  S.  422,  L.  C. 

*  See  Foster  v.  Tvler,  7  Paige,  48.  In 
Peer  v.  Cookerow,  TMcCarter  (N.  J.),  361, 
it  was  held  that  (me  of  several  persons 
against  whom  a  joint  decree  is  rendered, 
may  appeal  and  carry  up  the  wiiole  case  for 
review,  although  the  right  of  appeal  may 
have  been  lost  by  the  other  parties.  [All 
parties  against  whom  a  joint  decree  has  been 
rendered  must  join  in  the  appeal,  or  it  will 
be  dismissed,  unless  suflicient  cause  for  the 
non-joinder  be  shown.  Notice  in  writing  to 
join  in  the  appeal,  and  refusal,  W'ill  be  a  sever- 
ance. Mastersou  v.  Herndon,  10  Wall.  416 ; 
Sage  V.  Central  R.  Co.,  93  U.  S.  419.  And 
see,  as  to  severance,  Holcombe  v.  Holcomhe, 
2  Stew.  Eq.  375;  ante,  p.  1461,  hote  2.J  See 
Johnson  ?;.  Johnson,  1  Dana,  364;  Emerick 
V.  Armstrong,  1  Ham.  513. 

6  Tasker  u.  Small,  C.  P.  Coop.  255.  [But 
see  1  Coop.  t.  Cottenham.  61,  note,  where 
the  language  of  this  case  is  qualified  by  the 
Reporter  himself.  See,  also,  ante,  p.  1459, 
note  2.] 
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the  defendants  who  did  not  appeal  would,  if  they  had  been  heard  in 
support  of  the  decree,  have  been  entitled  to  their  costs :  either  to  have 
them  paid  directly  bv  the  defendant  who  appesjled,  or  by  the  plaintiff; 
such  costs  to  be  added  to  the  plaintilf's  own  costs,  and  reimbursed  to 
him  by  the  appellant.®  Where  several  parties  have  joined  in  one  peti- 
tion of  appeal,  they  cannot  appear  by  soi)arate  counsel  as  respondents 
to  a  cross- petition.' 

Upon  a  rehearing  it  is  not,  in  general,  competent  to  either  party  to 
enter  into  any  new  evidence  ;  ®    but  evidence  taken  before   the 

*  original  hearing,  though  not  made  use  of,  may  be  read  ;  ^  and  *1486 
documents  which  were  not  in  evidence  at  the  original  hearing  have  • 
been  permitted  to  be  read  on  an  appeal ;  -  but  for  this  purpose,  an  order 
to  prove  them  as  exhibits  at  the  hearing  of  the  appeal  must  be  ob- 
tained.    Such  an  order  may  be  obtained  ex  parte.^     No  evidence 

*  will  be  received  as  to  matters  which  have  occurred  since  the  *1487 
original  hearing.^ 

The  plaintiff,  by  reading  on  the  original  hearing,  part  of  the  answer 
as  an  admission,  does  not  make  it  evidence  upon  the  appeal.-^ 


6  Stocken  v.  Stocken,  and  Stubbs  v.  Sar- 
gon,  cited  ib.  257.  As  to  other  defendants 
appearing  voluntarilv  on  an  appeal,  see  At- 
torney-General V.  Gibl)s,  2  Phil.  327. 

"  lit  Stephen,  2  Phil.  oG2,  508;  Collinson 
V.  Lister,  25  L.  J.  Ch.  38,  L.  .IJ. 

s  [Williams  V.  Butcher,  2  Russ.  91]  ;  Addi- 
son r.  Hindniar>li,  1  Vcrn.  442;  Wliitwcirth 
V.  Whyddon,  2  .M'X.  &  G.  5U;  14  Jur.  142; 
and  see  Jenner  i'.  Morris,  L.  R.  1  Ch.  Ap. 
603,  L.  J.I.  [But  see,  as  to  new  evidence  on 
appeal,   Weston's   Case,    10  Ch.    Div.  579.] 

As  a  general  rule,  when  a  rehearing  is 
granted  in  Px(iiity,  the  (.'ourt  will  not  per- 
mit an  examination  at  large;  no  proof  will 
be  admitted  but  what  was  heard,  or  ought  to 
have  been  heard,  upon  the  original  hearing. 
Scales  V.  Nichols,  2  Yerger,  140;  Dale  t7. 
R<josevelt,  0  .Fohn.  Ch.  255  ;  Mitchell  v. 
Lenn.K,  14  Wend.  (i62  ;  Wendell  t-.  Lewis, 
6  Paige,  2.}3;  l/)vell  v.  Hicks,  1  Irish  Va[. 
472;  CiL-e  r.  Towle,  8  I'aige.  479;  .len- 
kins  r.  Kldredge,  3  Story  C.  (J.  299.  If  the 
ap[>ellant  wishes  to  offer  new  evidence,  he 
should,  in  his  [letition  of  appeal,  ask  leave  to 
produce  furfhiT  proofs,  and  state  his  excuse 
for  not  iiriidiicing  such  evidence  in  the  Court 
below.  Scrihner  v.  Williams,  1  I'aige.  550. 
Wliere  there  is  newly  fliscovcred  testimony, 
(inch  as  wiiuld  authorize  n  bill  of  review,  or 
where  there  has  been  surprise,  by  the  Court 
unexpectedly  relying  on  evidence  at  the 
hearing,  which  could  be  satisfactorily  ox- 
plained  by  other  testimony;  in  these  "cases, 
and  iH-rhapH  others  rif  a  like  nature,  the 
Court  will  permit  the  tcstimonv  to  be  taken, 
if  it  is  satisfied  by  alliilavit  of  its  m:tterial- 
ity.  Scales  I'.  Niehola,  2  Yerger,  140;  [  Toin- 
linson  r.  'I'omlinson,  11  Rich.  l'>|.  52J.  So  it 
appears  a  party  may  be  let  in  to  read  fresh 
evulenee,  not  read  at  tin;  former  hearing, 
where  it  has  been  duly  taken  in  chief,  and 
omiiltd  by  neglii,'ence  or  other  cause  to  be 
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read,  or  if  the  evidence  be  new  matter  not 
before  ready,  or  relates  only  to  papers  since 
found,  and  which  may  be  proved  vivd  voce, 
at  the  hearing,  or  to  testimony  going  to  show 
the  incompetency  of  a  witness  in  a  former 
deposition.  Dale  v.  Roosevelt,  6  John.  Ch. 
255;  see  Storv  f.  Johnson,  1  Irish  V.q.  580; 
Wendell  v.  Lewis,  6  Paige,  233  ;  Hill  v. 
jL'iiapnian,  1  Sumner's  Ves.  405,  note  (a), 
and  cases  cited. 

[And  see,  where  the  object  is  to  exclude 
evidence.  Whitman  v.  Brotherton,  2  Tenn. 
Ch.  393.] 

1  Cunyngham  v.  Cunvngham,  Amb.  90; 
Goodver  r.  Lake,  ib.  ed.  IJIiint,  n.  4;  White 
r.  Pussell,  1  V.  &  B.  153;  Hedges  f.  Car- 
donnel,  2  Atk.  408;  Williams  i-.  Goodchild, 
2  Russ.  91;  Seton,  1155.  [See  1504,  n.  10, 
and  100.3,  n.  3.] 

Upon  a  simple  appeal  from  a  final  decree 
in  a  suit  in  Equity,  without  any  assignments 
of  reasons  of  appeal,  and  without  any  re- 
port of  evidence  or  of  facts  found  by  the 
.ludgc  who  heard  the  cause  and  made  the  de- 
cree, then;  is  nothing  before  the  Court  except 
the  in(iuiry  whether  the  decree  is  justified 
by  the  record.  Ross  v.  Harper,  99  .Mass.  17G. 
"  2  Williams  v.  (;oodcliild.  2  Ross.  91; 
I>ovell  r.  Hicks,  1  Irish  E(|.  4S0;  Jenkins  i: 
Eldrcdge,  3  Storv  C.  C.  299;  and  see  Glover 
V.  Daubney,  9  Jiir.  N.  S.  90,  L.  JJ.  [S.  C.  4 
De  (i.,  V.  &  J.  561],  as  to  receiving  new 
affidavits  from  persons  who  have  already 
given  evidence. 

»  Walker  i\  Svmonds,  1  Mer.  37,  n.;  2 
Y.  &  C.  Ex.  478,  n.:  Higgins  r.  Mills,  5 
Russ.  287;  l.ovell  v.  Hicks,  2  V.  &  ('.  Ex. 
472,  478;  Herring  u.  Cloberv,  C.  &  P.  251; 
ante,  pp.  880-884. 

1  Umbe  V.  Orton,  .33  L.  J.  Ch.  81,  V. 
C.  K. 

2  Allfrey  V.  Allfrcy,  1  M'N.  &  G.  87,  93; 
13  Jur.  269,  270. 
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Whoro  tlio  pl:untiiTs  had,  (lirouLili  Iho  inadvortoncc  of  counsel,  omitted 
to  prove  ji  will  of  real  estate,  in  eonseiiwence  of  which  the  bill  was  dis- 
missed at  the  original  hearing,  they  were  allowed  to  prove  the  will  at 
the  rehearing,  which  was  postponed  on  the  terms  of  their  paying  the 
costs  of  the  application,  and  the  costs  of  the  da}'  on  the  original 
hearing  :  in  that  case,  however,  the  will  was  not  disputed  in  the  cause, 
and  the  omission  arose  wholly  from  the  inadvei'tence  of  counsel ;  * 
and  in  other  cases,  new  evidence  has  been  allowed  to  be  read  de  bene 
esse.* 

It  seems,  that  if,  after  the  hearing,  a  witness  has  been  convicted 
of  perjury,  the  circumstance  may  be  brought  before  the  Court  upon  a 
rehearing.  So,  also,  where  a  witness  in  an  answer  to  a  bill  exhibited 
against  him  since  the  original  hearing,  had  confessed  that,  on  the  day 
he  was  examined,  he  took  a  bond  from  the  lilaintiflf,  whereby  the  plain- 
tiff bound  himself,  that,  if  he  recovered  the  estate  in  question,  he  would 
convey  part  of  it  to  the  witness,  the  answer  was  allowed  to  be  read  at 
the  rehearing  to  take  off  the  effect  of  the  witness's  evidence.^ 

An  application  to  discharge  or  var}'  an  order  made  uj^on  motion  may, 
as  we  have  seen,"  be  made  by  motion :  two  clear  days'  notice  of  which 
must  be  served  on  all  those  parties  whose  interests  are  affected  by  the 
application.'' 

Appeal  motions  must  be  set  down  at  least  two  clear  daj's  before  the 
day  for  which  the  notice  is  given.  They  are  set  down  by  the  order  of 
course  clerk  in  the  Registrar's  office,  upon  production  of  the  order 
appealed  from,  or  an  office  copy  thereof,  and  upon  filing  with  him  a 
copy  of  the  notice  of  motion.*  No  deposit  or  certificate  of  counsel  is 
required. 

If  the  appellant  does  not  appear,  the  motion  wiU  be  treated  as 
abandoned ;  and  no  affidavit  of  having  been  served  with  notice  of  the 

appeal  motion  will  be  required.® 
*1488       *  The  Court  of  Appeal  may,  if  it  thinks  fit,  on  a  rehearing  or 
appeal,  examine  a  party  or  a  witness  orally,  although  he  was 
not  examined  in  the  Court  below.-' 

Where  evidence  has  been  taken  viva  voce  at  the  hearing  in  the  Court 
below,  the  Judge's  notes  are,  prima  facie^  to  be  deemed  a  sufficient 
note  thereof.^ 

An  application  by  motion  or  petition,  whatever  is  its  object,  which 

8  Hood  V.  Pimm,  4  Sim.  101.  sought  to  be  discharged  or  varied;   and  of 

*  Dashwood   v.    Lord  Bulkeley,   10  Ves.  anj-  observations  which  may  be  thought  ad- 

230.    2:i6  ;    Buckmaster  v.   Harrop,   1.3  Ves.  visable. 

450,  4.58 :  Dawson  w.  Prince,  2  De  G.  &  J.  41,  9  Turner  v.  Turner,  2  De  G.,  M.  &  G.  28, 

4.3;  4.hir.  N.  S.  497.  31. 

6  Needham  v.  Smith,  2  Vern.  463.  i  15  &  16  Vic.  c.  86,  §  39;  and  see  Mar- 

6  Ante,  p.  1472.  tin  v.  Pvcroft,  2  De  G.,  M.  &  G.  785,  797 ; 

7  See  post,  Chap.  XXXV.,  §  2,  Motions.  Hope  v.  Tiindfall,  2  Eq.  Kei).  .307:  Hindaon 
For  form  of  notice,  see  Vol.  HI.  v.  Weatherill,  18  .Jur.  499;  [Bigsbv  v.  Dick- 

8  Reg.  Kegul.  15  March,  1860,  rr.  1,  11.  inson,  4  Ch.  Div.  24]. 
Counsel's  brief  will  consist  of  a  copy  of  the  2  Qrd.  5  Feb.,  1861,  r.  14. 
notice  of  motion ;    of   a  brief  of   the  order 
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has  failed  in  the  Court  below,  ma}-  be  renewed  before  the  Court  of  Ap- 
peal upon  fresh  evidence  ;  when,  if  it  is  successful,  the  part}-  mo-sang 
or  petitioniug,  nevertheless,  commonly  has  to  pay  the  cost  of  his  first 
attempt :  the  circumstance  that  fresh  evidence  is  brought  forward  suffi- 
ciently showing  that  the  application  had  been  made  upon  a  defective 
case.^  But  if  the  application  is  to  discharge  an  order  as  not  being 
justified  by  the  evidence  which  has  been  used  in  the  Court  below,  the 
Court  of  Appeal  looks  at  that  evidence  only  which  is  recited  in  the  order 
as  having  been  read ;  and  if  the  application  is  successful,  the  party 
moving  or  petitioning  commonly  gets  the  costs  of  the  motion  or  petition 
in  the  Court  below.* 

Upon  a  rehearing  or  appeal,  the  whole  case  is  open  to  the  respondent ; 
so  that,  if  the  appeal  is  against  the  whole  decree,  it  is  competent  to  the 
Court  to  modify  the  decree,  by  making  it  more  favorable  to  the  respond- 
ent.* Thus,  where  a  plaintiff,  who  had  succeeded  in  obtaining  a  deci- 
sion against  the  defendant,  with  costs,  not  being  satisfied  with  the  view 
which  a  Vice-Chancellor  had  taken  of  the  case,  had  the  cause  reheard 
before  Lord  Cottenham,  in  order  to  obtain  an  alteration  in  the  decree 
more  favorable  to  himself:  his  Lordship,  upon  the  rehearing,  being  of 
opinion  that  the  plaintiff  was  not  entitled  to  any  relief  at  all,  dis- 
missed his  bill  with  costs.  In  his  judgment,  his  Lordship  said:  "The 
plaintiff  having  thought  fit  to  present  a  petition  of  rehearing  against  the 
whole  decree,  the  defendants  are  entitled  to  raise  any  question  (and 
amongst  others  the  question  of  costs)  which  properly  arose  out  of  the 
subject-matter  of  the  appeal ;  and  I  am  bound  to  deal  with  the  cause  as 
if  it  now  came  on  before  me  upon  the  original  hearing.  Supposing 
that  to  be  so,  I  should  certainly,  in  dismissing  the  bill,  give  the  defend- 
ants their  costs  ;  and  it  is  onh'  upon  those  terms  that  the  plaintiff 
can  be  entitled  to  get  rid  of  the  decree  *  which  he  has  impeached  *1489 
by  his  present  appeal.  The  result  is,  the  defendants  must  have 
their  costs  of  the  suit  up  to  and  inclusive  of  the  hearing ;  but  I  cannot 
give  them  their  costs  of  setting  the  decree  right."  * 

So,  where  the  appeal  is  against  part  of  the  decree  only,  the  respond- 
ent may,  if  he  considers  it  necessary,  go  into  the  whole  case : "  whilst 
the  appellant  can  only  go  into  the  parts  complained  of  in  his  petition.'' 

»  Up)n  this  point,  see  Williams  v.  Good-  Mapcs  v.  Coffin,   h   PaiRc,   29G ;    Clowes   ». 

child,  2  fOifs. 'Jl.  Dickenson,   8   Cowen,   ;j.'{8 ;    Terhiine  r.  Col- 

*  Tanner  v.  Carter,  1  C.  P.  Coop.  t.  Cott.  ton,  1  IJeasley,  312,  318.    A  parly  can  appeal 

337;  nee   aNo    Whitworth    v.    Wliv<ldon.     2  oiilv  from  such  parts  of   a  decree   as   affect 

M'N.  i'^-  (;.  ."iO;  I'ole  V.  .loel,  2  De"  (i.  Ik  J.  hini-^.lf.   Idlev  f.  Howen,  11  Wend.  227.   [See 

285;   li'-  Dixon,  3  .fur.  N.  .S.  211.  I..  .1.1.  Miliu-r  v.  Me.k.  !t5  Vi.  .S.  2.V2.]     And  if  he  is 

'  Sullivan  v.  .Jacoh,  1  Moll.  472;  .Smith  v.  a^jfjrieved  hy  part  of  a  de<ree  only,  he  cannot 

EfTinKham,  1  C.  I'.  Coop.  t.  Cott.  CI,  n.  (c);  call  in  question   other  parts  of  the  decree  in 

Scton,    WUTy.     [.Sec   nnir,   p.    WW.),  note   .3.]  which    he    has    no    interest.      Hone   v.    Van 

As  to  appeals  from  orders   under  the   Lands  Shaick,   7  Pai^e.  222;    [.lacohs  v.  Turnin,  83 

Clause"  (V.nsolidation   Act,  see  /^c  f;rcf,'son.  III.  424;    Crocker  v.  Ixjwenlhal,  83  111.  57!); 

\3  W.  [{.  1H3,  L.  J.I.:  and /«.//.  Chap.  XI.V.  ante,  p.  14.5!)  n.  3]. 

1  Oldhnm  i'.  .Stonehc.use,  3  .M.  vS:  <'.  317.  ■'  On  a  rchearinfr,  the  cause  is  open  to  the 

2  Watts  t'.  Symes,  1  De  C.,  M.  it  (J.  240;  parly  who  piiiiions  for  if,  only  as  to  those 
Sherwin  v.  Sliake«[ieare,  5  De  C,  M.  &  G.  parts  of  the  decree  complained  of  in  the  peti- 
62-3;  see  Hawley  v.  .lumes,  IC  Wend.  01,  8.5;  tion  ;    but  to  the  other  party,  it  is  open  a.s  to 
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Therefore,  where  there  were  two  questions  in  the  eause,  one  being 
whether  the  exeeutorwas  entitknl  to  the  snrphis,  and  the  otlier  whether 
a  U^gaey  c^iven  to  him  by  tlie  will  was  in  satisfac^tion  of  a  debt  due  to 
him  l\v  the  testator,  and,  upon  the  tirst  })()int,  the  Court  deeided  against 
him,  because  he  had  put  in  an  answer  in  which  he  admitted  himself 
accountable  for  the  surplus,  but  the  second  point  was  determined  in  his 
favor,  whereupon  the  plaintiff  appealed  against  the  last  decree,  Lord 
Cowper  held,  that  it  was  eom[)etent  to  the  defendant  to  go  into  the  first 
point :  though  he  eventually  did  not  decide  it  in  his  favor.* 

But  as  between  the  respondent  and  the  parties  other  than  the  appel- 
lant, onl}'  the  point  ap^jealed  from  is  open  to  the  respondent.^  There- 
fore, where  there  is  an  appeal  against  a  part  of  a  decree,  and  the 
respondent  or  some  other  party  feels  himself  aggrieved  by  another  part, 
the  proper  course  is  to  present  a  cross-appeal.  Where  that  is  done,  the 
last  appeal  may  be  brought  on  to  be  heard  at  the  same  time  with 
the  first,  and  one  order  be  made  in  both.^  If  the  respondent  chooses, 
when  the  appeal  is  from  part  of  the  decree  only,  to  go  into  the  whole 
case,  the  whole  case  is  then  open  to  the  appellant. '^ 

At  the  hearing  of  an  appeal  or  rehearing,  the  Court  ma}'  give  the 
plaintiff  leave  to  amend,  b}'  adding  parties  in  the  same  manner  as  upon 
an  original  hearing,  and  may  order  the  rehearing  to  stand  over 
*1490  for  the  purpose  ;  and  it  has  gone  to  the  extent  of  allowing  *  the 
plaintiff  to  add  the  Attorney-General  as  a  party:  either  by 
converting  the  bill  into  an  information  and  bill,  or  into  an  information 
onl}'.^ 

The  Lord  Chancellor  ma}',  within  six  weeks  after  delivering  up  the 
Great  Seal,  give  in  to  the  Registrar  a  written  judgment  signed  by  him 
in  any  case  which  has  been  fully  heard  by  him,  and  is  standing  for 
judgment  at  the  time  of  his  resignation  ;  and  a  decree  or  order  is  to  be 
drawn  up  in  pursuance  of  such  judgment ;  and  is  to  have  the  same  force 
and  effect  as  if  the  judgment  had  been  given  in  open  Court  the  day 
before  he  so  delivered  up  the  Great  Seal.'^ 

The  costs  of  a  rehearing,  as  well  as  of  an  original  hearing,  are  in  the 
discretion  of  the  Court ;  but,  generally,  if  an  appeal  is  dismissed,  it  will 
be  with  costs  ;  ^  and  the  Court  will  not  take  into  consideration  the  fact 
that,  in  affirming  the  decision  of  the  Court  below,  the  Court  of  Appeal 


the  whole  matter.     Consequa  v.  Fanning,   3  s  J^ord   Brooke  v.  Earl  of  Warwick,    13 

John.  Ch.   ^94;    Dale  r.  Roosevelt,   6  John.  Jnr.  547,   L.  C;    Tasker  v.  Small,   1  C.  P. 

Ch.  255;    Ferguson  v.  Kimball,  3  Barb.  Ch.  Coop.  t.  Cott.  Gl,  n.  (6);  Seton,  1155. 
61G:    see  Glover  r.  Hodges,   1   Saxton,  113,  6  lilackburn  v.  Jenson,  2  V.  «&  B.  359. 

where  it  was  held  in  New  Jersey,  that  on  a  "^  Anon.,  1  C.  P.  Coop.  t.  Cott.  61,  n.  (6). 

petition  and  order  for  a  rehearing  generally,  1  President  of  St.  Mary  Magdalen  v.  Sib- 

the  whole  case  is  open,  and  the  party  suppoa-  thorp,  1  Russ.  154;  and  see  anle,  p.  418;   see 

ing  himself  aggrieved  has  a  right  to  nisist  2  Hoff.  Ch.  Pr.  38. 
upon  a  reconsideration  of  any  part  of  it.     See  2  15  &  16  Vic.  c.  80,  §  60. 

also,  to  the  same  effect,  Sparhawk   v.  Buel,  3  ISrCalmont  v.  Rankin,   2  De  G.,   M.  & 

9  Vt.  41;    Ree  Hill  v.  Chapman,  1  Sumner's  G.  403,  426;    Borton  v.  Dunbar,  9  W.  R.  41, 

Ves.  405,  note  (n).     [See  nnte,  p.  1459,  n.  2.]  L.  C. 
*  Rawlins  v.  Powel,  1  P.  Wms.  297,  300. 
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had   proceeded   upon   entirely   different  grounds.*     "Where   the    Lord 
Justices  differ,  the  appeal  is  usually  dismissed  without  costs. ^ 

From  a  certificate  furnished  to  Lord  Langdale  M.  R.  by  the  Taxing 
Masters,  in  the  case  of  Agabeg  v.  Hartwcll,^  it  appears,  that  as  a  gen- 
eral rule,  costs  of  appeals,  rehearings,  and  exceptions,  are  not  carried 
by  the  words  "costs  of  suit  as  between  solicitor  and  client;"  but 
require  to  be  specially  mentioned  in  the  order  for  taxation. 

\\Tien  evidence  is  used  on  a  rehearing,  which  was  not  used  upon  a 
former  hearing,  it  is  a  circumstance  which  is  taken  into  consideration 
in  disposing  of  the  costs.'' 

It  was  formerly  the  practice,  in  no  case  to  order  a  respondent  to  pay 
costs ;  but  according  to  the  modern  practice,  there  is  no  rule  against 
giving  a  successful  appellant  all  his  costs  ;  *  and  a  respondent  has  fre- 
quenth'  been  ordered  to  pay  costs.® 

In   Phelps  V.   Prothero^^^  where  the  decree  was   made   more   bene- 
ficial to  the  respondents  than  the  one  appealed  from,  their  costs 
*  were  made  costs  in  the  cause,  instead  of  being  ordered  to  be  *  1491 
paid  b)'  the  appellant.     And  where  new  issues  were  directed  on 
the  appeal,  the  costs  were  reserved.^ 

In  Oldham  v.  Stonekouse,'^  where  a  plaintiff  appealed  from  a  decree 
which  had  been  pronounced  in  his  favor  with  costs,  and,  upon  the 
rehearing,  the  respondent  satisfied  the  Court  that  he  was  entitled  to  no 
decree  at  all,  Lord  Cottenham,  as  we  have  seen,  reversed  the  decree, 
and  dismissed  the  bill :  giving  the  defendants  the  costs  up  to,  and  of  the 
hearing ;  but  he  refused  to  give  them  the  costs  of  setting  the  decree 
right. 

Where  an  appeal,  which  is  dismissed,  has  been  recommended  by  the 
Court  below,  no  costs  are  usually  given.* 

Where  the  decree  omitted  to  pro\nde  for  the  costs  of  an  appeal  mo- 
tion which  had  been  reserved  till  the  hearing  of  the  cause,  an  order  was 
made,  on  petition,  for  payment  thereof,  notwithstanding  the  decree  had 
been  enrolled. ■* 

Where  a  decree  is  varied  by  the  Court  of  Appeal,  subsequent  pro- 
ceedings belong,  nevertheless,  to  the  Court  below,  as  if  the  order  made 

*  Crarlork  V.  Piper,  1  M'N.  &  G.  684;  pee  De  G.  &  J.  327;  4  Jur.  N.  S.  345  ;  Lillie  v. 
contra,  Oriental  Steain  Companj-  r.  Bri^'^s,  I>egh,  3  De  G.  &  J.  204;  Re  Ski),'Ks,  Mar- 
8  Jur.  N.  S.  201,  204;  10  W.  U.  125,  L.  C. ;  riaKf  i'-  SkifrKS  4  De  G.  &  J.  4,  9;  5  Jur.  N. 
[4  D.G.,  F.  &  J.  I'Jl,  108].  As  to  tliecosts  S.  .•J25;  ("..lliiis  t'.  Hiirtou.  4  De  (i.  &  J.  612, 
C'ncraily,  of  rehearings  and  appeals,  see  618;  5  Jur.  N.  S.  lll.'t;  Kaiii  r.  Universal 
Morgan  &  Davev,  !»<!- 104.  Marine  Insurance  Coinpnnv,  2.1.  &  H.   170; 

'  KinR  r  Kiiip,  1  Dc  G.  &  J.  663,  674;  4  8  Jur.  N.  S.  4'.ir),  4!t7,  I..  J.I.;  Hurinu  v.  Har- 
Jur.  X.  S.  721.  ris.  10  Jur.  N.  S.  IIUO;  13  \V.  K.  210,  L.  C. 

*  6  IJ.-av.  271,  273.  lo   12  Jur.  78.'t.  V.  C.  K.  H. 

'  William-.  V.  C.oofMiM,  2  Rush.  91 ;  Tan-  '   I'urk.r  r.  Mnrcll,  2  I'hil.  453.  468. 

ner  r.  Carter.    1    C.    I'.   O.op.    t.  Cott.    3;J7;  "  3  M.  & C  .■)I7;  ante,  pp    1488.  1489. 

M.irtin   r.    I'yeroft,  2  Dc  G.,  M.  &  G.  78.5,  »  Jic  ('.Jmilmun,   5   De  (i.,   M.  &  (i.  35. 

8<J<i ;   10  .lur."  1I-J5.  fSo,  wlu-re  the  ease.-*  are  conHicting.     Kno  r. 

«  (>.llin»  r.  Burton,  4  DcG.  &  J.  612,  619;  Talain.  11  Jur.  N.  S.  481.] 
BJur.  N.  S.   111.3,  1114;    and  »ec   Mcirpan  &  ♦  Vinev  r.  Chaplin,   3   Do  G.  &  J.  282; 

pavv,  lOI.  S.  C.  7  \V.  R.  159,  where  the  form  of  order 

*  I'ow.-ll  r.  lyTivef^nvo.,  8  De  (J.,  M.  Si  G.  was  given;  and  see  Morgan  &  Davey,  34. 
dbl ,    2  Jur.  N.  8.  7U1;    Poolcy  ».  Quilter,  2 
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on  appeal  had  boon  ina.U'  by  that  Court.'^  The  Court  of  Appeal,  how- 
ever, sometimes,  by  tho  order  on  the  appeal,  directs,  that  the  furtiier 
consideration  be  had  before  that  Coiirt."^ 

No  rehcarings  or  appeals  are  allowed  to  stand  over  to  an  indefinite 
period.^ 

The  opinion  of  the  Court,  taken  under  the  30th  section  of  22  &  23 
Vic  0.  35,  is  not  subject  to  an  appeal.^ 


Section  III.  —  Appeals  to  (he  House  of  Lords. 

Any  person  who  feels  himself  aggrieved,  by  a  decree  or  order  of  the 
Court  of  Chancery,^  is  entitled,  as  a  matter  of  right,  to  appeal  to  the 
House  of  Lords. ^"^ 


6  Sowdon  V.  Marriott,  2  Phil.  623;  S.  C. 
nom.  Fliglit  v.  Marriott,  12  Jur.  487,  L.  C. ; 
Salkekl  v.  Johnston,  1  M'N.  &  G.  2-42,  25G; 
Malcohn  v.  Scott,  3  M'N.  &  G.  29,  45. 

6  See  Seton,  1152. 

7  Ord.  XXI.  13. 

8  Re  Mockett,  Jolnis.  628 ;  8  Jur.  N.  S. 
142;  Jie  MuKgeridRe,  Johns.  625:  6  Jur.  N. 
S.  192;  and  see  lie  Dennis,  5  Jur.  N.  S. 
1388   V.  C.  S.     In  Re  Spiller,  6  Jur.  N.  S. 

386;    S.  C.  nom.  Re ,  6  VV.  R.  33-3,  the 

Lords  Justices  fjave  an  opinion  under  the  Act 
at  the  request  of  Vice-Chancellor  Wood.  See 
also;;t>s*.  Chap.  XLV. 

9  Including  decisions,  decrees,  and  orders 
of  the  Court  of  AppeaL  14  &  15  Vic.  c.  68, 
§  10;  ante,  p.  1471. 

10  As  to  the  jurisdiction  of  the  House  of 
Lords,  in  appeals  and  writs  of  error,  see 
Sugd.  H.  L.  Ca.  1.  [An  appeal  from  a  final 
decree,  for  which  see  ante,  993,  will  bring 
up  for  revision  the  previous  interlocutory- 
orders:  De  Burgh  v.  Clarke,  4  CI.  &  F.  562; 
Attwood  V.  Small,  6  CI.  &  F.  232,  309; 
Jaques  v.  Methodist  Episcopal  Church,  17 
Johns.  548;  Crane  v.  Decamp,  7  C  E.  Green, 
614;  Decker  v.  Ruckman,  1  Stew.  Eq.  614; 
Morris  t'.  Richardson,  11  Hum.  389;  Laidley 
t>.  Merrifield,  7  Leigh,  354;  even  where  the 
interlocutory  orders  have  been  directly  ap- 
pealed from  and  passed  upon  by  the  Appel- 
late Court:  Price  v.  Nesbit,  1  Hill  Ch.  445; 
Travis  v.  Waters,  1  Johns.  Ch.  88;  S.  C,  on 
appeal,  12  Johns.  500;  Shrewsbury  K.  Co.  v. 
Umdon  R.  Co.,  4  De  G.,  M.  &  G.  115  ;  and 
even  in  matters  of  discretion,  where  there  has 
been  a  clear  abuse  of  that  discretion.  De- 
troit, &c.  Fire  Ins.  Co.  v.  Renz,  33  Mich. 
298;  McPherson  V.  Rockwell,  37  Wis.  1.59; 
Frazieru  Tubb,  2  Heisk.  670;  White  v.  North 
West  Stage  Co.,  5  Oreg.  99.  And  sec,  as  to 
matters  of  discretion,  ante,  p.  1463,  n.  (1).  But 
an  appeal  from  an  order  on  further  directions, 
after  a  final  decree  settling  rights  and  from 
which  an  appeal  would  lie,  will  not  bring  up 
previous  orders  and  decrees.  Beavan  v.  Morn- 
ington,  8  H.  L.  Cas.  525,  540;  Gilchrist  v. 
Cannon,  1  Coldw.  582;  Caldwell  v.  Hodsdcn, 
1  Lea,  45;  Taylor  v.  Read,  4  Paige,  568; 
Mapes  V.  Coffin,"  5  Paige  296. 


The  action  of  the  Court  in  overruling  a 
motion,  when  it  operates  as  a  final  disposition 
of  the  case,  may  be  appealed  from,  and  will 
be  reviewed  in  the  Appellate  Court.  Gale  v. 
Michie,  47  IMo.  326.  So  of  the  dismissal  of 
a  petition  to  set  aside  or  supersede  an  execu- 
tion. New  Orleans  Railroad  v.  Morgan,  10 
Wall.  256;  Elders  v.  Johnston,  Peck,  204. 
So  of  the  rejection  of  a  claim.  Derrick  v. 
Lamar,  74  111.  404;  .Johnson  v.  Gillett,  .52  111. 
358.  So  of  a  decree  for  the  payment  of  a 
fixed  sum,  otherwise  that  execution  issue, 
although  an  account  be  ordered  as  to  other 
matters.  Saunders  v.  Gregory,  3  Heisk.  567  ; 
Forgay  v.  Conrad,  6  How.  653 ;  Thomson  v. 
Dean,  7  Wall.  342;  Railroad  Co.  v.  Bradley, 
7  Wall.  575.  So  of  a  decree  settling  the 
merits,  although  an  account  of  rents  be  or- 
dered. Jones  V.  Wilson,  54  Ala.  50.  So  of 
the  orders  of  a  Probate  Judge,  making  a  final 
disposition  of  a  proceeding  in  lunacy.  Fore 
V.  Fore,  44  Ala.  478.  So  of  an  order  ap- 
pointing or  discharging  a  receiver,  where  it 
operates  as  a  final  decree.  Milwaukee  R.  Co. 
V.  Soutter,  2  Wall.  521;  Cincinnati  R.  Co.  v. 
Sloan,  31  Ohio  St.  1 ;  Cain  v.  Warford,  2 
Md.  282;  Barry  v.  Briggs,  22  Mich.  201. 
But  an  appeal  will  not  lie  from  an  order 
quashing  an  ancillary  attachment:  Jacobi  u. 
Schloss,  7  Coldw.  385;  nor  from  an  order 
discharging  the  lew  of  an  attachment:  Bray 
V.  Laird,  44  Ala.  295;  nor  from  an  order 
refusing  an  attachment :  Sartwell  v.  Field, 
68  N.  Y.  341.  But  if  the  refusal  amounts  to 
an  abuse  of  discretion,  it  seems  the  Appellate 
Court  will  revise  the  act.  Seidentopf  v.  An- 
nabil,  6  Neb.  .524. 

Whatever  has  once  been  decided  b)'  the 
Appellate  Court  on  appeal  from  a  final  decree 
cannot  be  re-examined  on  a  subsequent  ap- 
peal in  the  same  suit.  Supervisors  v.  Ken- 
nicott,  94  U.  S.  498.  See,  to  the  same  effect, 
Cassidy  v.  Bigelow,  12  C.  E.  Green,  505; 
Sexton  v.  Henderson,  47  Iowa,  131;  McNairy 
V.  Maj'or  of  Nashville,  2  Baxt.  251,  drawing 
no  distinction  between  an  appeal  from  a  final 
and  an  appeal  from  an  interlocutory  decree. 
But  see  Plant  v.  Barclay,  56  Ala.  561,  revers- 
ing the  decision  in  the  same  case,  sub  nom. 
Barclay  v.  Plant,  50  Ala.  509,  perhaps  under 
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♦The  mode  of  obtaining  the  interposition  of  the  House  of  *1492 
Lords,  in  the  case  of  an  appeal  from  the  Court  of  Chancery,  is  by 
petition  of  appeal,  which  may  be  preferred  from  an  interlocutory,  as 
well  as  from  a  final  order ;  ^  in  which  respect,  appeals  from  Courts  of 
Equity,  by  petition,  ditier  from  appeals,  by  writ  of  error,  from  the 
judgments'of  the  Courts  of  Law  :  which  will  only  lie  where  the  judgment 
is  final.  The  reason  for  this  distinction  is  stated  to  be,  that  Courts  of 
Equity  often  decide  the  merits  of  a  case  in  intermediate  orders  ;  and  the 
permitting  of  an  appeal,  in  the  early  stage  of  the  proceedings,  frequently 
saves  the  expense  of  further  prosecuting  the  suit ;  but  in  actions  at  Law, 
no  such  orders  intervene  :  consequently,  a  writ  of  error  cannot  be 
brought  before  final  judgraent.- 

No  appeal  lies  to  the  House  of  Lords,  against  a  decree  or  order,  until 
it  has  been  enrolled  ; '  and  no  appeal  lies  from  orders  made  by  the  Lord 
Chancellor,  or  Lords  Justices,  in  lunacy :  in  such  case,  the  appeal  is  to 
the  Privy  Council.* 

Petitions  of  appeal  must  be  presented  within  two  years  from   the 
enrolment  of  the   decree   or   order,   and   the   end  of  fourteen 
*  days  after  the  first  day  of  the  session,  or  meeting  of  Parliament  *1493 
next  ensuing  the  two  years  :   unless  the  appellant  be  an  infant, 
covert,  non  compos  ynentis,  imprisoned,  or  out  of  Great  Britain  or  Ireland  : 
in  wliich  cases,  the  time  begins  to  run  from  the  determination  of  the 


Ala.  Rev.  Code,  §  3510,  Moulton  v.  Reid, 
51  Ala.  320.  Wliere  the  decree  below  is 
piL'^sed  in  strict  conformity  with  the  instruc- 
tions of  the  Appellate  Court,  an  appeal  there- 
from cannot  be  entertained.  Graff  r.  Harnuut, 
;W  .Md.  283.  It  h,  perhaps,  otherwise  where 
the  decision  wa.s  upon  an  appeal  from  an 
interlocutory  order.  Price  v.  Nesbit,  and 
other  cases  cited  supra.  See  also  Railroad 
Co.  V.  Soulter,  2  Wall.  519;  Meyers  c.  Ditt- 
mar,  47  Texas,  373. 

After  a  decree  adjudicating  rights  between 
the  parties.  p<-rsons  having  no  previous  in- 
terest in  the  litigation  may  become  so  con- 
n«*ted  with  the  case  a-t  to  subject  them  to  its 
jurisdiction,  and  entitle  them  to  an  appeal. 
As  a  bidder  at  a  foreclosure  sale.  Blossom 
r.  Railroa/1  Co.,  1  Wall.  0.0.5;  Delnplaine  f. 
Lawrence,  10  I'aige,  002.  And  a  [lurchaser 
at  a  .Ma.«ter's  sale.  Barlow  v.  Osborne,  0  H. 
L.  <"as.  hT>r, ;  Blackmore  r.  Barker,  2  Swan, 
340;  Sharp  r.  H<ss.  1  Tenn.  Leg.  Rep.  2:i. 
And  a  reci-iver  who  is  ordered  to  pay  in 
money.  Hinckley  r.  (iilman,  &c.  R.  (>>.,  04 
I'.  S.'407.  And  a  jwrson  interested,  although 
not  a  party,  may,  by  projier  proceedings, 
rierure  tin-  right  of  ap|K'al.  Sage  r.  Central 
R.  <o.,  ;M  V.  S.  412.  And  a  crtditor  called 
in  to  present  his  claim  in  an  action  for  the 
ii«'ttl<-menl  of  an  insolvent  corjMiration  may 
app<"al.  State  r.  Sfmrtcnburg,  ficc.  R.  <  o., 
8  S.  C.  12y.  The  assignee  of  a  part  or  the 
whole  of  the  interest  of  a  residuary  devisee 
mav  apjK-al  from  a  decision  of  the  I'robiitc 
Court  denvinjj  his  motinn  to  rrniove  an  ex- 
ecutor.    O'liourke  v.  tlabree,  U  R.  L  430. 

1 


In  Dudgeon  v.  Thomson,  3  App.  Cas.  34, 
the  House  of  Ix)rds  heard  and  decided  a  cause 
on  the  merits,  at  the  request  of  both  parties, 
notwithstanding  fatal  irregularities  in  the 
appeal.] 

I  [.\n  appeal  lies  from  an  order  of  the 
Chancellor  sustaining  exceptions  to  a  bill  for 
impertinence.  Rickards  r.  Attorney-General, 
12  CI.  &  F.  30;  Camden,  &c.  R.  Co.  v.  Ste- 
vens, 6  C  E.  Green,  484.  And  from  an 
order  setting  aside  a  sale.  Bailey  r.  Maule, 
2  CI.  &  F.  121.  note;  National  Bank  p. 
Sprague,  G  C.  E.  Greeu,  458.  And  see  nntt, 
p.  1401,  n.  (0);  1403,  n.  (1);  Townsend  v. 
Smith,  1  Bcis.  353. 

In  the  (.'ourt-s  of  the  United  States  and  of 
some  of  the  States,  as  we  have  already  seen 
{ante,  093,  n.  8),  an  appeal  only  lies  from  a 
final  decree.  Forgay  f.  Conrad,  6  How.  205; 
Perkins  v.  P'oiirniquet,  0  How  20G;  S.  C.  16 
How.  85;  I'ullian  r.  Christian,  0  How.  209; 
Wiggle  f.  Owen,  43  .Miss.  158;  Clunnvith  v. 
Smith,  2J  Md.  18;  Meek  r.  .Malliis.  1  lleisk. 
634;  see  Rodman  r.  Forline,  2  Met.  (Kv.) 
32.0;  Hull  r.  l.-inib,  28  Vt.  85;  Heath' f. 
Vreelan.  11  Md.  38H ;  .Martindale  r.  Brown, 
1«  Ind.  284;  Woodsidc  r.  Woodside,  21  111. 
207;  SK.vall  v.  Banks,  10  Wall.  583. J 

'^  Palmer's  H.  L.  I'rac.  1. 

«  Foster  1-.  Cockerell,  3  CI.  &  F.  450; 
Aixlrewes  r.  Walton,  8/'/.  4.57;  Broadhurst 
V  Tunnicliff,  9  ul.  71;  Macq.  H.  L.  I'rac. 
108. 

*  Sheldon  V.  Fortescue,  3  P.  Wms.  108; 
Elmer,  84. 
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disability  ;  but  the  time  is  in  no  case  to  exceed  on  account  of  absence 
five  years  from  the  date  of  the  last  decree  or  order  appealed  from.^  It 
has,  however,  been  held,  that  an  appeal  brought  from  a  decree  more 
than  five  years  after  its  enrolment,  was  saved  by  being  extended  to 
subsequent  orders  :  the  appeal  from  which  was  brought  within  two  years 
from  enrolling  them.- 

Petitions  of  appeal  must  be  presented  within  fourteen  da3's  from  the 
first  da}'  of  ever}'  session  or  meeting  of  Parliament  after  a  recess ;  after 
which  time,  the  Lords  will  receive  no  petition  of  appeal :  unless  upon  a 
decree  made  whilst  the  I'arliament  is  actually  sitting :  in  which  case, 
the  party  who  finds  himself  aggrieved  may  bring  his  petition  of  appeal 
within  fourteen  days  after  such  decree  has  been  made  and  entered.^ 

A  poor  person  may  be  admitted,  on  appeals  to  the  House  of  Lords, 
to  sue  or  defend  in  forma  pauperis.*  To  obtain  such  admission,  the 
pauper  must  present  a  petition,  accompanied  by  an  affidavit  of  his 
povert}",  and  by  a  certificate  to  the  same  efiect  from  the  minister  and 
church-wardens  of  the  parish  where  he  is  resident.^ 

Previously  to  a  petition  of  appeal  being  presented  to  the  House,  a 
notice  must  be  given  to  the  agents  of  the  respondents,  of  the  time  when 
such  petition  is  intended  to  be  presented :  and  the  day  of  giving  such 
notice  must  be  indorsed,  by  the  petitioner's  agent,  on  the  back  of  the 
petition  of  appeal.* 

A  petition  of  appeal  to  the  House  of  Lords  is  nearly  the  same  in 
form   mutatis   mutandis^  as  a  petition   for  rehearing   in  the  Court  of 

Chancery.'' 
*1494       All  appeals  must  be  signed  by  the  counsel,  who  have  been 
of  counsel  in  the  cause  below,  or  shall  attend  as  counsel  at  the 
bar  of  the  House,  when  the  appeal  is  to  be  heard  ;  and  they  must  cer- 
tify that,  in  their  judgment,  there  is  reasonable  cause  of  appeal.^ 

1  Stand.  Ord.  H.  L.  24  March,  1725,  No.  prescribed  bv  the  rule  for  appealinfj.  Cald- 
118;  2  June,  1737;  22  June,  1829;  Macq.  well  v.  Mayor,  &c.  of  Albany,  9  Paige,  572; 
77K;  De  Burgh  v.  Clarke,  4  CI.  &  F.  562.  Smith  v.  Smith,  1  Paige,  391.     [And  see,  as 

2  De  Burgh  v.  Clarke,  4  CI.  &  F.  562;  to  the  power  of  the  Court  to  modify  its  rulea 
see,  however.  Beavan  v.  Earl  of  Mornington,  in  particular  cases.  Mutual  Building  Fund  v. 
8  H.  L.  Ca.  525;  9  Jur.  N.  S.  1123.  Where  Bossieux,  1  Hughes,  386,  and  ante,  p.  4, 
the  time  for  appealing  has   been   fixed   by  note.] 

statute,  the  Court  has  no  power  to  extend  it,  3  Stand.  Ord.  H.  L.  13  July,  1678,  No. 

not  even  on  tlie  ground  of  the  mistake  of  the  55;  Macq.  775. 

party;  and  the  lapse  of  time  is  an  absolute  *  Ante,  p.  1482. 

bar  to  the  appeal.     Townsend  v.  Townsend,  ^  Macq.  259. 

2  Paige,  413;  Barclay  v.  Brown,  7  id.  245;  6  Stand.   Ord.   H.  L.  9  April,  1812,  No. 

Caldwell  V.  Mayor,  &"c.  of  Albany,  9  i{i.  572.  188;    Macq.  780.     F'or   fonn   of  notice,   see 

[See  UntereineV  v.  Miller,  29  La.  Ann.  435;  Vol.  III. 
)obson  I'.  Dobson,  7  Neb.  296;  Herrick  v.  7  Ante,  p.  1447.     For  form,  see  Vol.  III. 

Racine  Warehouse  Co.,   43  Wis.  93.]     Nor  i  Stand.  Ord.    3    March,    1697,    No.    58; 

can  the  Court  vacate  the  order,  and  cause  it  amended   9   April,    1812  ;    Macq.   776  ;    see 

to  be  entered  as  of  a  more  recent  date,  to  Fulton  Bank  v.  Beach,  2  Paige,   188.      [In 

enable  the  p.arty  to  appeal  therefrom.     Ibid. ;  the  United   States,  appeals  are  regulated  by 

Caldwell  v.  Mayor,  &c.  of  Albany,  9  Paige,  statute,  and  are  usually  of  right,  requiring 

572.     But  where  the  time  for  appealing  de-  no  application   by  petition,  or  certificate  of 

pends  on  a  rule  of  the  Appellate  Court,  such  counsel,  whether  taken  at  once,   upon   ren- 

Conrt,  upon  sufficient  cause  shown,  may  sus-  dition  of  the  decree,  or  subsequently  by  writ 

pcnd  its  rule  and  allow  an  apjieal,  although  of  error,  within  the  time  prescribed.     Cald- 

such  appeal  was  not  brought  within  the  time  well  v.  llodsden,  1  Lea,  305.] 
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When  the  petition  of  appeal  has  been  settled  and  signed  by  counsel, 
the  petition,  with  the  certiticate  of  reasonable  cause  at  the  foot,  must 
be  engrossed,  on  parchment,  in  words  at  length,  in  one  continuous  roll, 
and  the  names  of  the  counsel,  as  well  to  the  appeal  as  to  the  certificate, 
must  be  added.  A  certificate  of  notice  having  been  given  -  must  then 
be  indorsed ;  and  the  petition,  so  indorsed,  lodged  with  the  Clerk  of 
Appeals  at  the  Parliament  office.* 

The  petition  being  lodged  in  the  Parliament  office,  will,  in  due  time, 
be  presented  to  the  House.  To  ertect  this,  it  is  not  now  necessary  to 
seek  the  good  offices  of  a  peer,  as  the  officers  of  the  House  will  take 
the  proper  steps  to  present  the  appeal,  and  obtain  an  order  requii-ing 
the  respondent  to  answer.* 

The  order  is  obtained  by  the  appellant's  agent  at  the  Parliament 
office ;  and  it  must  be  served,  either  on  the  respondent,  or  on  the  agent 
named  in  the  order ;  and  the  service  is  effected  by  deUvering  a  true 
copy  thereof,  and  at  the  same  time  showing  the  original.  The  order 
names  a  time  within  which  the  respondent  is  to  answer.^ 

When  the  order  has  been  served,  an  affidavit  of  the  service  should  be 
indorsed  on  it.*  The  affidavit  may  be  sworn  before  a  commissioner  to 
administer  oaths  in  Chancer}-. '^ 

Within  eight  days  after  the  appeal  has  been  received,  the  appellant 
must  enter  into  a  recognizance  to  the  Crown  in  the  penalty  of  400/., 
conditioned  to  pay  such  costs  as  the  House  of  Lords  shall  appoint,  in 
case  the  decree  appealed  from  shall  be  affirmed ;  and  if  the  appellant 
neglects  to  give  such  security  within  the  above  time,  the  Clerk  of  the 
Parliaments  informs  the  House  thereof,  and  the  appeal  will  be  dis- 
missed.* 

If  the  appellant  cannot  conveniently  attend  to  give  security,  he  may 
procure  a  substitute ;  whom  the  House,  on  special  motion,  of  which 
two  days'  notice  must  be  given,  will  permit,  if  of  sufficient  substance, 
to  enter  into  the  recognizance." 

The  recognizance  is  prei)ared  by  the  Clerk  of  Appeals :  it  is  written 
on  unstamped  parchment ;  signed  by  the  appellant  or  his  surety ;  and 
witnessed  by  the  Clerk  of  Appeals. 

In  appeals  brought  by  the  Attorney-General,  or  other  officer, 
on  •  Ix-half  of  tlic  Crown,  no  recognizance  for  costs  is  required  ;  ^  *1495 
nor  is  it  rcrjuiri-d  from  a  person  appealing  in  furmd  jxuiperis^^ 

If  an  answer  is  not  put  in  within  the  time  limited  for  that  purpose, 
the  appellant's  agent  should  obtain  a  peremptory  order  upon  the  re- 
spondent to  answer : '   to  obtain  which  order,   the  appellant's   agent 

2  Suj^n.  0  Mnrq.  us. 

8  <^,.,.  Mnrn.  130.  '   '-"T'l    Advorafo  v.  DunRla.s,  9  C\.  Sc  V. 

*  Mncn.  14L  174;  Mn.-.j.  l.'.O. 

t  Ihitl.  '■'  Mn((|.  l.V). 

«  For  form  of  aflTidavit,  »eo  Vol.  IIL  «  Stau.l.  Onl.   H.   L.   15  .Tnn.,  1719,   No. 


0  hor  lortn  01  ainaavii,  »co  voi.  iii.  -  .-nuun.  wru.   ■■.   i..   i.^  .m.u.,  .■..', 

7  Marn.  142.  lOr.;    Maco.    100,   777;    ute   Irving  v.   D 

o.        n 

1123 


7  Marn    142.  l"JO;    Macq.    100,    i  i  i ;    ste   irving  v.   vuan- 

"  Staiiii.  Ord.  H.  L.  22  June,  1829,  No.       ri.iiil>,  2  Wend.  205;    Waters  v.   Travis,  8 
01;  Maccj.  143,  776.  J"lin.  WC. 
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should  leave  at  the  rarliameut  olfiee,  the  first  order  witli  the  affidavit 
of  service  thereof;  and,  upon  the  Clerk's  reading  the  affidavit  in  the 
House,  the  peremptory  order  is  made  as  a  matter  of  course :  in  point 
of  regularity,  however,  this  order  ought  to  proceed  upon  the  motion  of 
a  peer.*  A  week  is  always  the  time  Ihnited  by  a  peremptory  order  ;  and 
upon  the  exphation  of  the  week,  if  no  answer  has  been  put  in,  the  ap- 
pellant's agent  may  apply  to  have  the  cause  appointed  for  hearing  ex 
parfe.^ 

Although  the  Lords  expect  that  parties  should  conform  to  their  stand- 
ing orders,  yet,  when  circumstances  manifestl}''  require  it,  they  will  dis- 
pense with  them :  as  where,  b}'  reason  of  sickness  or  other  inevitable 
accident,  the  agent  has  been  prevented  from  presenting  an  appeal,  or 
the  respondent  from  filing  his  answer  within  the  limited  period  ;  and  so, 
in  all  cases,  where  there  has  been  no  wilful  neglect,  provided  it  can  be 
made  to  appear  that  no  inconvenience  is  likely  to  accrue  from  granting 
the  indulgence  ;  but  in  these  cases,  an  order  must  be  obtained  to  dis- 
pense wath  the  standing  order,  upon  a  petition  for  that  purpose.  A 
petition  of  this  description  is  lodged  with  the  Clerk  of  Appeals,  through 
whom  it  is  presented  to  the  House  ;  and  unless  the  prayer  of  the  peti- 
tion is  consented  toby  the  opposite  party,  the  petition  is  referred  to  the 
Committee  of  Appeals :  ^  who  are  attended  thereon  by  the  agent  of  the 
parties. 

On  being  served  with  the  order  to  answer,  the  respondent  should  ob- 
tain from  the  Parliament  office  an  office  copy  of  the  petition  of  appeal. 
If  he  wishes  to  expedite  the  hearing,  he  may,  on  having  notice  that  an 
appeal  is  intended,  and,  without  waiting  till  the  order  is  served,  or  the 
time  for  answering  has  expired,  put  in  his  answer.'' 

Where  the  respondent  is  unable  to  put  in  his  answer  within  the  time 
prescribed  by  the  order  or  orders  served  on  him,  he  should  apply  for 
further  time.  The  application  is  made  by  petition :  ^  which  must  be 
lodged  with  the  Clerk  of  Appeals ;  and  two  days'  notice  thereof  given 
to  the  appellant's  agent.     The  notice  should  be  accompanied  by  a  copy 

of  the  petition. 
♦1496       *  Where  a  respondent  objects  to  the  competency  of  an  ap- 
peal, he  should  present  a  preliminary  petition :  which  will  be 
referred  to  the  Committee  of  Appeals.^ 

The  answer  is  engrossed  on  parchment ;  and  lodged  with  the  Clerk 
of  the  Parliaments  :  who  marks  on  it  the  day  it  is  brought  in  ;  and  the 
names  of  the  parties  answering,  and  of  the  parties  to  whose  appeals 
such  answers  are  i)ut  in,  are,  the  same  day,  entered  in  the  Journals  of 
the  House. ^ 

In  some  cases  both  parties  are  dissatisfied  with  the  determination  of 

*  Macq.  1G7.  1  Rochfort  v.  Battersby,  2  H.  L.  Ca.  388; 

6  Jbid.  Macq.  15G;  and  see  Norbury  v.  Meade,  3  Bli. 

«  /(,.  33.  2fl  1 ;  and  as  to  the  costs  in  such  cases,  see 

'  See  ib.   157.     For  form  of  answer,  see       Morgan  &  Davev,  103. 

Vol.  III.  '^  Stand.  Ord.  H.  h.  29  March,  1720,  No. 

8  For  form  of  petition,  see  Vol.  III.  107;  Macq.  163,  777. 
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the  Court  below,  and  the  respondent  as  well  as  the  appellant  is  advised 
to  prefer  an  appeal.^  The  time  allowed  for  bringing  in  such  cross- 
appeals  is  limited  to  a  fortnight  after  answer  put  in  to  the  original 
appeal:  after  which  time,  the  same  will  not  be  received,  unless  the 
House,  on  petition,  grants  leave  to  present  it  nunc  pro  tunc :  which  it 
may  do,  if  good  cause  can  be  shown  for  the  omission.* 

A  cross-petition  of  appeal  is  presented  and  moved,  and  an  order  made 
upon  it,  in  the  same  manner  as  upon  an  original  appeal.^ 

The  cross-petition  must  be  signed  b}-  counsel :  it  is  not,  however, 
usual  to  requu-e  the  cross-petitioner  to  enter  into  a  recognizance  for 
costs.' 

K  the  session  of  Parliament  determines  before  the  time  limited  for 
answering  has  expired,  and  no  answer  is  put  in  during  the  same  session, 
service  of  the  order  upon  the  respcyident,  five  weeks  before  the  first  da}' 
of  the  then  next  session,  is  deemed  good  service  ;  and  the  appellant  may- 
apply  for  a  peremptory  day,  in  case  the  respondent  does  not  put  in  his 
answer  within  three  days  from  the  first  day  of  the  next  session  of  Par- 
liament.'' 

All  appeals  continue,  and  are  proceeded  on  in  statu  quo,  notwithstand- 
ing a  prorogation  or  dissolution  of  Parliament.* 

All  such  appeals  as  are  presented  in  any  session,  to  which  answers 
are  put  in  during  the  same  session,  and  for  hearing  whereof  no  day  is 
appointed  in  such  session,  if  neither  the  appellant  nor  respondent  ap- 
plies to  the  House,  within  eight  da3's,  to  be  accounted  from  the  first  day 
of  the  next  meeting  of  Parliament,  for  a  day  of  hearing,  will 
stand  dismissed,  but  without  prejudice  to  *  the  appellant's  pre-  *1497 
senting  any  new  appeal  thereafter ;  ^  and  all  such  appeals  as  are 
presented  in  any  session,  to  which  no  answer  is  put  in  during  the  same 
session,  if  neither  the  appellant,  within  eight  days  from  the  first  day  of 
the  next  meeting  of  Parliament,  a|)^)lies  to  the  House  to  appoint  a  per- 
emptory day  to  answer,  nor  the  respondent  puts  in  an  answer  within 
the  eight  days,  will  stand  dismissed  ;  but  without  prejudice  to  the  ap- 
pellant's presenting  any  new  appeal  thereafter.* 

The  House  of  Lords  will  permit  a  petition  of  appeal  to  be  amended, 
after  it  lia.s  been  jjrescnted  : '  thus,  if  any  error  is  discovered  in  the 
pcititioii,  or  if  the  appclluiit  is  advised  that  some  previous  orders  are  so 
connected  with  th<'  order  ai)pealed  IVoiii  that  it  will  be  impossible  to  do 

'  Sec  Vernon  r.   WriulK,  7   II.  L.  Ca.  35,  8  I'ulnur's  Prac.  H.  L.  .J";  Resolution  of 

where  a  fro).i.-ii[.(Mnl  won  <li«i"n^<<l  with.  H.  L.  2'.)  March.  lt!78;  Maci].  ^2. 

*  Stand.  Ord.   8  March,    ITti.J,   No.   127;  1  Stand.   Ord.  '2!»  .March.   1720,   No.  107; 

amended   22   June,    1829;    Matq.   226,   227,  amended  .")  April,  1734 ;  Macij.  lt!8,  777. 

779.                               ,  a  Stand.   Ord.  2!»   March,   1720,   No.  108; 

6  Maro.  220.  Macq.  Kilt,  777.       Wliere  an  appeal  has  heeii 

8   /h.  22<i,  228.     A«  to  the  routs  of  cross-  re^'ularly  taken  from  an  inlerlnciilory  decree, 

oppeaN,    pee    ,M"rpan    &    Davey,    103.      For  men!  delay  in  the  prosecution  of  it  is  not  a 

forma  of  cro8»-|H:liti<>n  and  answer,  see  Vol.  Kr"""''  f'""  '•»  dinmissal.     Nor  is  it  ground 

|[I_  for  dismiscal.  that  the  appellant  has  omitted 

'  Stand.  Ord.  28  March,   1735,   No.  123;  to  ^ivi;  notice  of  an  order  lo  answer  the  ap|)eul. 

Mac<(.  778.  •'"•*  '•    Walton.  2  Hill  (N.  Y.),  403. 

^  .Mac(|.  154. 

1426 


*1408  REHEARINGS   AND  APPEALS. 

justice  to  his  case,  -without  cxtcmliiifj;  his  appeal  to  these  former  orders, 
he  should  petition  for  liberty  to  anu-iul  his  petition  of  ai)i)e:il.''  On  the 
other  hand,  if  the  respondent  considers  the  proceedings  are  not  cor- 
rectly- set  forth  in  the  petition  of  appeal,  he  ma}^  petition  the  House  that 
the  appellant  may  be  ordered  to  amend  such  petition,  in  the  particulars 
specified,  antl  to  amend  the  respondent's  copy  of  the  petition."^ 

Two  da^->>'  notice  in  writing  is  to  be  given  to  the  opposite  agent,  of 
the  intention  of  the  appellant  or  respondent  to  present  the  petition  to 
amend  ;  and  such  notice  should  be  accompanied  by  a  copy  of  the  pe- 
tition.® The  petition  is  referred  to  the  Appeal  Committee,  unless  it  is 
consented  to.'' 

If  an  appeal  is  amended  after  the  respondent  has  put  in  an  answer, 
and  it  is  considered  necessary  that  a  new  answer  should  be  put  in  to  the 
amended  appeal,  he  must  obtain  au  order  for  leave  to  withdraw  the 
former  answer,  and  put  in  a  new  one :  in  which  case,  the  respondent 
will  be  entitled  to  costs.  An  order  to  this  effect  may  be  obtained  on 
petition  :  but  if  the  respondent  does  not  voluntarily  apply  for  such  an 
order,  and  put  in  his  answer,  the  appellant  may  proceed  against  him  by 
a  new  peremptory  order  ;  and  may  get  the  cause  set  down  ex  parted 

If  the  appellant  finds  it  expedient  to  withdraw  his  appeal,  he 
*1498  must  obtain  leave  of  the  House  to  do  it,  by  petition  :  of  which  *  two 
days'  notice  must  be  given  to  the  respondent's  agents,  as  in  other 
cases,  and  a  copy  of  the  petition  be  also  served  ;  but  the  House  will  not 
grant  the  prayer  of  it  without  ordering  the  appellant  to  pay  the  respond- 
ent his  costs;  and  if  there  is  ground  for  hesitation,  it  will  refer  the 
matter  to  the  Appeal  Committee.^ 

In  case  an  appeal  which  the  respondent  has  reason  to  think  is  irreg- 
ular, is  presented,  a  counter  petition  should  be  presented,  praying  to 
have  it  dismissed.^  The  respondent's  agent  must  give  two  days'  notice 
to  the  appellant's  agent,  of  his  intention  in  this  behalf ;  and  should,  at 
the  same  time,  serve  him  witli  a  copy  of  the  petition ;  and  both  agents 
should  attend  on  presenting  it :  on  which  occasion  (unless  there  mani- 
festly appears  to  be  some  palpable  breach  of  the  standing  orders  of  the 
House,  or  of  the  legislative  enactments  respecting  appeals,  in  which 
case  the  appeal  wUl  be  dismissed  at  once)  the  petition  will  be  referred 
to  the  Appeal  Committee,  before  which  the  agents  and  counsel,  if 
desired,  will  be  heard.^  In  questions  of  great  importance,  however, 
the  arguments  have  been  heard  at  the  bar  of  the  House.* 

*  Bonchier  v.  Dillon,  5  Bligh,  N.  S.  688,  formal  nature.  Disbrowr.Henahaw,  SCowen, 

714.  353;  Rogers  v.  Cruger,  3  John.  564.     [See, 

6  See  Macq.  157.  as   to   the   time   within    which  a  motion  to 

6  For  forms  of  petition  and  notice,  see  dismiss  an  appeal  for  defect  in  the  bond  or 
Yol.  III.  other  irregularity  lies  in  Tennessee,  Snyder 

7  Macq.  154;  and  ante,  p.  1495.  v.  Summers,  1  Lea,  481.] 

8  Macq.  155.     If  the  appeal  is  made  after  i  Macq.  263-205. 

the  time  allowed  for  appealing,  the  objection  2  See  Halsey  v.  Van  Aninnge,  4  Paige, 

should  be  taken  by  motion   to  dismiss  the  279. 

same;  and  it  cannot  be  taken  at  the  hearing.  ^  Macq.  156,  157. 

Answering  is  a  waiver  of  objections   of  a  •*  Norbury  v.  Meade,  3  Bligli,  261. 

1426 


APPEALS  TO  THE  HOUSE  OF  LORDS.  *1499 

If  an  irregular  appeal  is  presented,  the  counter  petition  should  be 
presented  before  the  original  appeal  is  answered  :  for,  if  the  respondent 
treats  it  as  an  effective  appeal,  by  answering  it  before  he  presents  his 
counter  petition,  he  will  not  be  entitled  to  costs. ^ 

After  the  answer  is  put  in.  either  the  appellant  or  respondent  may 
apply  to  have  the  appeal  appointed  to  be  heard.  An  order  to  set  down 
the  appeal  for  hearing  will  then  be  made  :  which  must  be  served  on  the 
opposite  party.® 

It  sometimes  happens  that  there  are  two  appeals  which  relate  to  the 
same  subjt5:-t,  or  in  which  the  questions  in  both  are  similar,  and  that  one 
of  them  has  been  set  down,  so  as  to  stand  several  causes  before  the 
other:  in  such  a  case,  the  House,  upon  a  petition,  will  order  the  second 
to  stand  next  to  the  first. 

Appeals,  for  hearing  whereof  days  have  been  appointed  in  any  ses- 
sion, but  which  are  not  determined  in  that  session,  will  be  heard  in  the 
beginning  of  the  next  session,  in  the  same  order  as  they  stand  to  be 
heard  at  the  end  of  the  foregoing  session,  without  any  new  appUcation 
to  appoint  a  da}'  for  hearing  the  same.'' 

For  the  better  information  of  the  Lords,  as  to  the  matters  in  contro- 
versy, printed  statements  of  the  appellant's  and  respondent's  cases  are 
delivered  to  them.^ 

The  case  is  usually  prepared  by  the  junior  counsel  of  the  party 
*  appellant  or  respondent ;  and  is  settled  in  consultation  with  a  *14:99 
senior  counsel :  usually  the  counsel  who  is  to  argue  the  case  with 
him  at  the  bar  of  the  I  louse.  ^ 

The  case  should  contain  all  the  material  facts ;  and  should  concisely 
narrate  the  proceedings,  and  the  substance  of  the  pleadings  and  evi- 
dence or  proofs  :  whether  consisting  of  documents  or  depositions  ;  and 
particularly  those  on  behalf  of  the  party  whose  case  it  is.^ 

The  printed  cases  must  contain  a  copy  of  so  much  of  the  proofs, 
taken  in  the  Court  below,  as  the  parties  intend  to  rely  on  at  the  hear- 
ing, together  with  references  to  the  documents  where  the  same  may  be 
found.*  It  has,  nevertheless,  been  said,  by  Lord  Eldon :  "that  the 
rule  was  made  by  the  House,  for  the  purpose  of  guarding  itself;  but 
that  it  is  competent  to  the  House  to  hear  evidence  not  printed,  if  it 
thinks  proper.  The  parties  are  to  print  what  tliey  think  material:  but 
in  such  a  case  as  that  it  was  too  much  to  suppose  that  any  one  could 
infallildy  say  what  was,  and  what  was  not,  material.  "  *  The  House 
will  not,  however,  admit  new  evidence.' 

The  pleadings  in  the  Court  below,  and  the  proofs,  are  generally  stated 

6  Ibid.  ■^  Si-n   Kay  w.  Mnrshnll,  8  VA.  k  F.  24.'); 

«  Ma<n.  10.3.     For  form  of  motion  paptir,  Williv  i'.  Maiitjlcs,  10  i</.  21.'). 
gee  Vol.  III.  "  ^iinnd.  Onl.  '2^   Feb.,    181.3,   No.   131; 

^  Statul.   Ord.   8   June,    1749,   No.    1#4 ;  Mar.].  780. 
Marn.  779.  *  4  Dow,  222. 

»  Slarn.  Ch.  XVI.  »  Macn.  171.     [/"/»a,  1504,  n.  10.] 

'  For  iormal  parta  of  the  cases,  see  Vol. 
III. 
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ill  :iu  appiMiilix  ;  :uul  it  is  usual  for  the  appellant  and  respondent  to 
aiTive  ui)ou  a  joint  appendix:"  whieli  is  printed  at  their  joint  expense; 
but  where  they  eannot  agree  as  to  the  doeunients  to  be  included,  each 
party  prints  a  separate  apjiendix.' 

At  the  hearing,  the  originals  or  ollieial  copies  of  the  decrees  and 
orders  appealed  from,  office  copies  of  the  proceedings  in  the  cause,  and 
all  original  documents,  must  be  laid  on  the  table  of  the  House. ^  If 
any  dt)euinents  required  to  be  i)roduced  at  the  hearing  are  not  in  the 
possession  of  the  appellant  or  respondent,  the  person  in  whose  custody 
the\  are  must  be  served  with  an  order  of  the  House  to  produce  them 
at  the  bar,  on  the  hearing.  Such  order  is  obtained  on  petition  to  the 
House :  which  is  presented,  and  referred  to  the  Appeal  Committee,  in 
the  usual  way. 

No  case  must  be  delivered  to  any  Lord,  unless  signed  by  one  or 
more  of  the  counsel  who  attended  the  hearing  in  the  Court  below,  or 
shall  be  of  counsel  at  the  hearing  in  the  House.®  But,  although  this 
order  expresses  that  the  case  may  be  signed  by  one  or  more  counsel, 

it  is,  in  practice,  always  signed  b}'  two. 
*1500       *When  the  case  has  been  signed  by  counsel,  there  are   com- 
monly an  hundi'cd  and  lifty  copies  of  it  printed  off;  and  a  like 
number  of  copies  of  each  appendix,  where   separate,    or  of  the  joint 
appendix. 

One  hundred  copies  of  each  case,  and  of  each  appendix,  or  of 
the  joint  appendix,  must  be  lodged  with  the  Clerk  of  Appeals.-'  Where 
the  application  is  joint,  the  hundred  copies  of  it  are  lodged  b}'  the  appel- 
lant's agent  on  behalf  of  both  parties.  Six  copies  of  each  case  and 
appendix,  bound,  and  interleaved  with  cream-wove  paper,  must  be  sub- 
sequently left  at  the  House,  for  the  use  of  the  Lords,  who  are  to  hear 
the  appeal.  If  the  Judges  are  summoned,  six  more  copies,  bound  and 
interleaved  in  like  manner,  must  also  be  left  at  the  House  for  their  use. 
Where,  also,  the  hearing  in  the  Court  below  is  reported,  a  note  of  ref- 
erence to  the  report  should  be  made,  on  the  first  page  of  each  bound 
copy  left  at  the  House. ^ 

The  appellant  and  respondent  must,  severall}',  in  strictness,  deliver 
the  prints  of  their  cases  at  the  House,  within  four  weeks  after  the  time 
appointed  for  the  respondent  to  put  in  his  answer.  In  default  of  the 
appellant  so  doing,  the  appeal  will  stand  dismissed,  but  without  pre- 
judice to  his  presenting  a  new  appeal  within  the  first  fourteen  days  of 
the  next  session  of  Parliament,  or  within  the  then  remainder  of  the  time 
limited  for  presenting  appeals  ;  and,  in  case  of  default  on  the  part  of  the 

e  Macq.  194.  «  Macq.  196,  197. 

7  The  brief  of  each  counsel  will  consist  »  Stand.   Ord.  H.  L.  19  April,  1698,  No. 

of  printed  copies  of  the  case  on  each  side,  59;   Macq.  184,  776. 

and   of    the   appendix   or  appendices;    and  i  See  Macq.  192. 

Bhould  be  accompanied  by  such  observations  2  Kach  bound  copy  left  at  the  House  must 

as   may   be   deemed   material.      The   whole  be  labelled  or  indorsed  on  the  cover,  stating 

are  frequently  bound  together,  for  the  con-  the  title  of  the  appeal.     For  form  of  indorse- 

venience  of  counsel.  ment,  see  Vol.  III. 
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respondent,  the  appellant  is  at  liberty  to  set  down  his  cause  ex  parte.' 
If,  however,  through  any  casualty,  either  of  the  parties'  agent  should 
be  prevented  from  getting  his  case  prepared,  in  time  to  lodge  the 
prints  at  the  House  pursuant  to  the  Standing  Order,  he  must  present  a 
petition  for  a  further  day :  setting  forth  the  cause  of  delay.*  The 
petition  is  lodged  and  heard  by  the  Appeal  Committee,  as  before 
explained.^ 

After  both  parties  have  lodged  their  respective  cases,  they  usually 
exchange  about  a  dozen  copies  of  the  case  and  any  separate  appendix 
thereto. 

When  a  day  has  been  appointed  for  hearing  an  appeal,  it  can  only  be 
altered  upon  petition  :  of  which  two  days'  notice  must  be  given  to  the 
opposite  party,  and  service  of  the  notice  be  proved,  by  oath,  at  the  bar 
of  the  House.® 

An  application  to  advance  the  hearing  of  an  appeal  must  be  made 
to  the  Appeal  Committee  ;  and  not  to  the  House.'' 

»  If  the  plaintitf  or  respondent  dies,  or  if  a  female  plaintiflF  *1501 
marries,  the  appeal  abates  ;  and  an  order  of  revivor  must  be  ob- 
tained, by  a  petition  to  the  House :  of  which  two  clear  da3's'  notice 
must  be  given  ;^  and  if  the  printed  cases  have  been  delivered,  a  supple- 
mental case  must  be  delivered  -  (unless  the  abatement  has  happened 
after  a  full  hearing), »  stating  the  title  of  the  appeal,  the  dirterent  facta 
set  forth  in  the  petition,  and  the  order  for  the  revival  of  the  appeal : 
which  case  will  not  require  the  signatures  of  counsel,  unless  it  contains 
arguments  or  observations  :  if  it  should,  then  it  must  be  signed  by 
counsel.  It  must  be  printed  and  indorsed  as  the  original  case,  and  a 
sufFicient  number  lodged  at  the  Parliament  ofliee. 

Supplemental  cases  must  also  be  delivered,  where  parties  in  the 
Court  below  have  been  omitted,  and,  by  leave  of  the  House,  are  added 
as  parties  to  the  appeal,  alter  the  printed  cases  have  been  delivered.* 

If  the  appellant  makes  default  in  appearing  when  the  appeal  is  called 
on,  it  will  be  dismissed  with  costs. ^  "Where  the  respondent  makes 
default,  the  appeal  may  be  heard  ex  parte ; '  but  where  neither  party  ap- 
pears tlie  appeal  will  be  dismissed  without  costs.'' 

Only    two  counsel   on   each  side  can  argue  ;"   but  in  cases  of  great 

•  Stand.  Onl.  H.  L.  12  Julv.  1811,  No.  6  Martin  v.  D'Arcy,  3  H.  L.  Ca.  698; 
177;  amen»lfd  22  June,  182.);'  Macn.  182,  nonpvni.in  f.  Marrvnt,  6  id.  112;  4  .Iiir.  N. 
779.                                                                                S.   17;  Scanl.in   r.    Usher.  8  CI.   &    1'.   fiGl; 

*  Mnrn.  183  192.  Murpliv  r.<'<)nwav,  9i</.7:);  and  see  IJiikctU 
»  Antf  r>.  M'.th.  r.  Ia-wU,  2  (1.  &  1'.  100:  Fraz.T  v.  Cordon, 
«  Stand.  Onl.   II.   L.  22  Dec,   1703,  No.       3  CI.  &  V.  719,  720.      Wlirn   tbn  appellant 

60:  Ma'(i.  2.').'>,  770.  was  present,  but  not  his  rounscl,  the  appeal 

'  IJircii  r   .lov    .3  II.  L.  ("a.  .OOS.  stood  over,  on   parniint  of   the  costs  ol   the 

1  Marf|.  241."  dav.      Godson   v.  Hall.  7  CI.  &   V.  549;  and 

2  Stand.  Ord.  H.  L.  20  Marrh,   182.3,  No.  see  I"lii;ht  r.  Thomas.  8  i<l.  231. 

199-  Mnrn.  781.  *  llauiilton  i"   I.ittlejohn.  4  CI.  &  l.  20. 

«'  ll.dlier  V.  Kvrc,  9  CI.  &  F.  43:  and  see  ">  Sherhurne  r.  Middhion.  9  CI.  &  F.  72. 

Krnvl.ro<.kc  v.   iittorncy-CJcnProl,  7  Jur.'N.  «  The  (Jiieen   v.   Millis.    10   CI.  Ac    l'..V14; 

S.  741.  H.  of  L.  Stand.  Ord.  2  March,  lS.i7,  No.    119;  Macq. 

♦  Stand.  Ord.  H.  L.  20  March,  1823,  No.  778. 
199;  Maoi-  781. 
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iniportuiu'o  ami  complication,  it  is  not  uncommon  to  call  in  a  third 
counsel  for  consultation  and  assistance.  The  House  will  rarely,  how- 
ever, allow  on  taxation  the  costs  of  more  than  two  counsel.'-' 

Though,  by  the  Standing  Order,  which  is  founded  on  a  supposition 
that  there  arc  but  two  parties,  or  sets  of  parties  interested,  only  two 
counsel  on  a  side  are  to  be  heard,  yet,  where  it  appears  that  the  respond- 
ents have  not  identical,  but  separate,  and  perhaps  conflicting  inter- 
ests, the  House  will  allow  a  third  or  additional  counsel  in  support  of 
such  interests.^"  To  obtain  leave  to  do  so,  it  is  usual  to  present  a 
petition  for  that  purpose,  stating  the  peculiar  circumstances.  An 
instance  of  this  occurred  in  the  appeal  of  Gore  v.  Stackpoole:  in 
which  their  Lordships  made  an  order,  that  an  infant  respondent  might 

have  counsel  on  his  separa1,e  behalf." 
♦1502       *At  the  hearing,  one  of  the  counsel  f<n-  the  appellants  opens  the 

appeal ;  then  the  evidence  on  their  side  is  read  :  which  done,  the 
other  counsel  for  the  appellants  may  make  observations  on  the  evidence  ; 
then  one  of  the  counsel  for  the  respondents  is  heard,  and  the  evidence 
on  their  side  read  :  after  which,  the  other  counsel  for  the  respondents 
is  heard  ;  and  one  counsel  only  for  the  appellants  replies.^  The  Judges 
of  the  Superior  Courts  of  Law  are  sometimes  summoned,  and  questions 
of  law  put  to  them;  and  where  they  require  time  to  consider  such 
questions,  they  are  subsequently  summoned  to  deliver  their  opinions : 
in  which  case,  the  judgment  of  the  House  is  seldom  given  during  the 
session  in  which  the  appeal  is  heard. 

When  the  arguments  of  counsel  are  finished,  and  the  opinions  of  the 
Judges,  if  consulted,  received  and  considered,  the  House  gives  judg- 
ment, affirming  the  decree  or  order  of  the  Court  below,  with  or  without 
costs  ;  or  reversing  or  var^dng  the  same,  according  to  the  circumstances 
of  the  case.  If  any  Lord  conceives  that  the  decree  or  order  is  erroneous 
he  states  his  reasons,  and  moves  that  it  be  reversed  or  varied ;  and 
should  the  rest  of  the  House  be  of  that  opinion,  the  motion  is  put  and 
carried ;  but  if  it  is  opposed,  then  a  debate  ensues,  and  the  question  is 
put  to  the  vote :  on  which  occasion  proxies  are  not  allowed ;  and  it 
being  the  rule  of  the  House  to  put  the  question  for  reversing  ^  the 
decree  or  order :  unless,  upon  a  division,  there  is  a  majority  for  the 
reversal,  it  will  be  affirmed. **  Where  the  appeal  is  from  part  of  a  de- 
cree only,  the  portion  not  appealed  from  will  be  affirmed  ;  and  all  par- 

9  See  Poole  e.  Leask,  7  July,  1865,  where  Macci.  778.  As  to  the  hearing,  generally, 
the  costs  of  three  counsel  were  allowed.  see  Macq.  20.3  et  seq. 

l«  Macq.  205;  and  see  Holme  v.  Pringle,  8  2  Stand.  Ord.  7  Dec.  1691,  No.  56;  Macq. 

ii"  Lord's  Journ.  8th  Mav,  1812;  see  Macq.  »  Baker  v.  Lee,   8  H.  L.  Ca.  495;  7  Jur. 

205;  and  see  Prendergast  v.  Prendergast,  3  N.  S.  1 ;  see  Bridge  v.  Johnson,  5  Wend.  371. 

H.  L.  Ca.  195,  225,  where  a  trustee  was  held  As  to  how  far  the  House  is  bound  by  its  own 

entitled  to  appear  bv  counsel  on  an  appeal,  decisions,    see    Attorney -General    v.     Dean 

but  not  to  print  a  caVe  or  appendix.  and  Canons  of  Windsor,  8  H.  L.  Ca.  369; 

1  Stand.  Ord.  2  March,   1827,    No.   119;  6  Jur.  N.  S.  833;  Toinniey  v.  Sprang,  5  Ir. 

Jur.  321. 
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ties  served  with  notice  of  the  appeal  are  bound,  whether  thoy  appear  at 
the  hearing  or  not.* 

On  some  occasions,  the  House,  instead  of  aflirniing  or  reversing  the 
judgment,  gives  directions  to  the  Court  below  to  rectify  its  judgment : 
in  such  cases,  the  order  of  the  House  of  Lords  must  be  made  a  rule  or 
order  of  the  Court  of  Chancery.  So,  also,  it  must  be,  if  the  House  of 
Lords  reverses  the  decree  of  the  Court :  because  it  may  otherwise  be 
carried  into  execution.^  In  Attorney-  General  v,  Scott,^  where  a  decree 
of  the  Court  of  Chancery  was  affirmed  by  consent,  an  application  was 
made  to  the  Court,  to  make  the  judgment  an  order  of  the 
Court  of  Chancery,  but  Lord  Hardwicke  *  doubted  whether  such  *1503 
a  thing  was  ever  done  ;  nor  indeed  can  it,  under  any  circum- 
stances, be  necessary,  where  a  decree  is  simply  affirmed,  unless  the 
proceedings  under  it  have  been  suspended,  pending  the  appeal. 

An  order  to  make  a  judgment  of  the  House  of  Lords,  upon  an 
appeal,  a  rule  or  order  of  the  Court  of  Chancery  may  be  obtained  on 
motion  of  course,  upon  production  of  the  order  signed  by  the  Clerk  of 
the  Parliament ;  ^  but  where  special  directions  are  necessary,  the  cause 
is  sometimes  set  down  again  for  hearing,  or  a  notice  of  motion  is 
given.  ^ 

If  the  decree  appealed  from  is  affirmed  and  the  appeal  dismissed,  the 
costs  of  tlie  appeal,  as  a  general  rule,  follow  the  result,  and  are  payable 
by  the  appellant ;  *  but  sometimes  the  appeal  is  dismissed  without  costs, 
and  the  respondent's  costs  allowed  out  of  the  fund  ;*  and  sometimes  the 
costs  of  both  appellant  and  respondent  are  so  allowed.*  If  the  decree 
is  reversed,  no  costs  are  given  against  the  respondents  supporting  the 
decree  ;'  but  the  appellant  may  be  allowed  his  costs  out  of  the  estate  or 
fund.^ 

Where  two  appeals  were  presented  in  the  same  interest,  and  raising 
the  same  question,  no  costs  were  given. ^ 

Where  the  decree  is  partly  reversed  and  partly  affirmed,  the  practice 
is  to  give  no  costs  of  the  appeal ;'  but  if  the  decree  is  substantially 
affirm('(L  the  ajjpeal  vnW  be  dismissed  with  costs. ^° 

*  Countess  of  Bcctive  v.  Hodgson,  10  H.  Baker  v.  Ijee,  8  H.  L.  Ca.  495.  524;  7  .lur. 
L.  Ca.  056.  N.S.  1.6;  Simpson  r.  Westminster   Palace 

*  Scion,  1102;  and  sec  Man  r.  Kickctts,  3  Hotel  Company,  8  H.  L.  Ca.  712  ;  6  .lur.  N. 
Dc  (i.  &  S.  440.  S.  OS.'i. 

«  1  Vi's.  S.  4M,  419.  ''  I'rcndprfjnst  v.  Prcnderpast,  3  H.  L.  Ca. 

1  Man   r.    Hickolts,  uhi  mip. ;  Wentworth  19.5,  225;  Tliullusson  v.  Lord  Kondlfsham,  7 

r.  LI'.vd,  10  .lur.  N.  S.  1113;  13  W.  K.  14G,  ui.  421);  Countess  of  Ijeitivc  v.  Uin\<xsou.  10 

L.    <'.';    Seli.n,    1102.      The    order    niny    he  id.  «r)6;  and    «ee   Fisher  r.   Brierly,   iV*.  159; 

made    in    an    ahated    suit,    without   revival.  Martin  r.  Holj,'ate.  L.  K.  1  H.  L.  Ca.  175. 
Thorpe  r.  Mattinglev.  1   Phil.  200,  443.     For  o  Wheairroft  v.   Hieknian,   7  .lur.  N.  S. 

fomi  of  order,  see  ,<ton,  IIGO;  and  for  form  105,  113,  II.  of  I,.  ;  hut  see  .Vltorney-Gcneral 

of  motion  paper,  see  Vol.  III.  v.  Cox,  3  II.  I..  Ca.  240,  277. 

3  Keton,  1102,  and  ea-cs  there  cited.  "  Stokes  r.   Heron.  12  CI.  &  F.  101,  203; 

«  NottidKe   V.    Prirh.ird.    8    Hlifrh,  N.  S.  Kyre  r.  .MDowell,  9  H.  L.  Ca.  019;  but  see 

40.1;  2  CI.  &  F.  .179;  Stewart  v.  Menzies.  8  Piers  r.  Piers,  2  i<l.  331. 
i-l.  309;  Saverv  r.   Kinj,',   5  H.    L.  Vn.  027 ;  "  Ahhott  f.  Middleton.  7  H.  L.  Ca.  68. 

Kickards  r.  Ati'ornev-Ceneral,  9  .lur.  .'1H3,  H.  "  Torre  v.  Hrowiic,  5  H.  L.  ('a.  .55.5. 

of  L.;  darker.  Marl,  0  H.  L.  Ca.  6.33,  C'Jl  ;  '«  Wulla.e   v.    Pnlton,    12  CI.    &   V.   491; 

6  Jur.  .N.  S.  447.  Savery  v.  Kinj;,  5  II.  L.  Ca.  027. 

*  Sayer  p.  Bradley,  5  H.  L.  Ca.  873,  905; 
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"WluMo  thoro  is  a  diHercncc  of  opinion  among  the  Lords,  no  costs  are 
usually  given. '^ 

II"  tho  House,  reversing  the  decree  of  the  Court  below,  dismisses  the 
bill  as  at  the  hoaring  with  costs,  such  costs  are  costs  up  to  the  hearing 
onl}',  and  will  not  include  the  costs  of  the  prosecution  of  inquiries,  or 

issues  directed  by  the  decree  appealed  from.^'^ 
*1504  *  Where  costs  are  ordered  to  be  paid,  without  specifying  the 
amount,^  they  are  taxed  b}' the  Clerk  of  the  rarliaments,  or  the 
Clerk  Assistant :  -  unless  they  are  costs  incurred  in  the  Court  of  Chan- 
cery :  in  which  case,  they  should  be  directed  to  be  taxed  by  the  Taxing 
Master  of  that  Court. ^ 

When  costs  are  awarded  to  the  respondent,  on  the  affirmance  of  a 
decree  or  order  appealed  from,  the  order  dismissing  the  appeal,  with 
costs,  and  a  certificate  of  the  amount  of  such  costs,  should  be  served  on 
tlie  appellant  personally ;  and,  if  the  recognizance  was  entered  into  by 
any  other  person,  the  order  and  certificate  should,  in  like  manner,  be 
served  on  such  person ;  and  the  costs  should  be  demanded  of  each  by 
the  person  to  whom  they  are  ordered  to  be  paid,  or  some  person  by  him 
deputed,  b}'  power  of  attorney,  to  receive  them.  It  will  be  proper,  also 
to  serve  the  order  and  certificate  on  the  aj^pellant's  agent.* 

In  case  of  non-pa^'ment  of  the  costs,  the  respondent  may  petition 
the  House  that  the  party  may  be  compelled  to  pay  to  him  the  sum  of 
costs  ordered  to  be  paid  to  him.  When  this  petition  is  presented,  the 
respondent  must  be  prepared  to  prove,  at  the  bar  of  the  House,  the 
personal  service  of  the  order  and  certificate,  and  the  demand  and 
refusal  of  the  costs.  The  House  may  then,  either  order  the  parties  into 
custody,  for  the  contempt, '^  or  direct  the  recognizance  to  be  estreated 
into  the  Exchequer  :®  which  latter  is  the  usual  mode.''  Where  the  order 
has  been  made  an  order  of  the  Court  of  Chancer}',  pajnuent  of  the  costs 
may  be  enforced  by  the  process  of  that  Court. ^ 

Upon  the  rehearing  of  a  cause  in  the  Court  of  Chancery,  bj^  way  of 
appeal,  the  reading  of  evidence,  not  read  in  the  Com-t  below,  is,  under 
certain  restrictions,  permitted.®  In  the  House  of  Lords,  however,  no 
evidence  can  be  received  which  was  not  laid  before  the  Court  below ; 


11  Wing  V.  Angrave,  8  H.  L.   Ca.    183;  8  Seton,  1163. 
Simpson  i'.  Westminster  Palace  Hotel  Com-            ■*  Macq.  270,  271. 

panv,  ubi  sup.;  Monvpennv  v.  Monvpennv,  5  As  was  done  in  the  case  of  Mr.  Carej'; 

9  I^.  L.  Ca.  114,  149";  Baker  V.  Lee,  8  H.  L.  Lord's    Journ.    21st    March,    1717;    Harg. 

Ca.  712:  G  Jur.  N.  S.  985;  but  see  Attorney-  Pref.  208. 

General  v.  Dean  and  Canons  of   Windsor,  8  ^  Callaghan  t'.  Callaghan,  8  CI.  &  F.  374, 

H.  L.  Ca.  .309,  4.59;  Hopkin.son  v.  Kelt,  9  id.  709,  n. 

614.  55.5:  7  .lur.  N.  S.  1209,  1216.  7  Macq.  271. 

12  Morgan  &  Davey,  102,  and  cases  there  8  Man  v.  Ricketts,  3  De  G.  &  S.  44S; 
cited;  and  for  nion;  on  the  subject  of  costs  of  Seton,  1102;  and  see  Wentworth  v.  Lloyd, 
appeals,  see  t7>.  90-104.  10  Jur.   N.  S.  1113,  L.  C ;  13  W.  R.   146, 

1  In  Gardiner  v.  Simmons,  6  Bligh,  N.  S.  where  the  order  of  the  House  of  Lords  was 
60,  a  fixed  sum  for  costs  was  {dven,  on  dis-  made  an  order  of  the  (^ourt  of  Chancery, 
missing  an  appeal  in  tlie  absence  of  the  coun-  that  it  might  be  so  enforced  :  the  House  of 
sel  for  the  ap[)ei!ant.  Lords  not  being  in  session. 

2  Stand.  <Jrd.   3d   April,  18.35,  No.  215;  9  See  ante,  p.  U85  et  seq. 
Macq.  266,  781. 
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nor  can  an}-  evidence  which  was  received  below  be  objected  to  above, 

unless  the  admission  of  improper  evidence  be  among  the  points 

of  appeal.^*     Where  evidence  has  been  rejected  *  below,  which  *150o 

the  House  thinks  ought  to  have  been  received,  the  usual  course 

is  to  remit  the  cause  to  the  Court  below.     It  seems,  however,  that, 

before  doing  this,  the  House  will  look   at  the   rejected  evidence,   in 

order  to  see  whether,  if  it  were  admitted,  it  would  affect  the  opinion 

of  the  House,  in  forming  their  judgment.* 


10  Men  r.  Earl  Bute,  1  Bro.  P.  C.  ed. 
Toml.  465 ;  and  Baesh  v.  Moore.  3  id.  546 ; 
Button  c.  Price.  Prec.  in  Ch.  212;  Seton, 
IWi.  [So,  upon  appeal  to  the  Supreme 
Court  of  the  United  States  in  an  Equity 
case,  no  new  evidence  can  be  submitted,  nor 
can  the  pleadings  be  amended.  Pacilic  Rail- 
road r.  Ketchum,  95  U.  S.  1 ;  Blease  v.  Gar- 
linpton.  92  U.  S.  L  Nor  can  the  Appellate 
Court  set  aside  the  decree  below  for  the  pur- 
pose of  allowing:  a  rehearing.  Koenier  r. 
Simon,  91  U.  S.  149.  Nor  remand  for  amend- 
ment except  upon  some  ground  appearing  in 
the  record.  Fogg  r.  Union  Bank,  4  Baxt. 
539.  Nor  after  judgment  rehear  on  discovery 
of  new  facts.  !■  lower  v.  Lloyd,  46  L.  J.  8-38. 
No  paper  not  before  the  Court  below,  or 
offered  and  rejected,  can  be  used  on  the  hear- 
ing of  an  appeal  from  its  decision.  Bloodgood 
V.  Clark,  4  Paige.  574:  Studwell  v.  Palmer, 
5  Paige,  166.  A  deposition  rejected  below  is 
no  part  of  the  record  unless  made  so  by  order 
of  Court  or  bill  of  exceptions.  Spurlock  v. 
Fulks,  1  Swan.  289.  A  general  objection 
made  below  only  goes  to  the  competency  of 


the  witnes.o  to  testify,  or  the  competency, 
leiral  effect,  or  relevancy  of  the  testimony. 
Barton  v.  Trent.  3  Head,  168;  Carvin  v. 
Luttrell,  10  Humph.  16.  All  other  objections 
must  be  special.  Whiteley  v.  Davis,  1  Swan. 
333.  And  if  no  objections  are  made  below, 
none  can  be  made  in  the  Appellate  Court. 
Gunn  I'.  M.ison,  2  Sneed,  6.38;  Birdsong  v. 
Birdsong,  2  Head,  289;  Helm  v.  Hardin,  2 
B.  Mon.  231;  .lolinson  v.  Kankin,  3  Bibb, 
87;  Kespass  r.  Morton,  Hardin,  226;  Pillow 
I'.  Shannon,  3  Yerg.  508;  German  r.  German, 
7  Coldw.  182.  In  Maryland,  a  general  ex- 
ception to  the  competency  or  admissibilitj-  of 
evidence  will  not  avail  on  appeal:  Bennett 
V.  Oliver,  7  Gill  &  J.  191;  while  in  West 
Virginia,  objection  to  the  comjietency  of 
evidence  may  be  taken  for  the  tirst  time  in 
the  Appellate  Court:  Rose  v.  Brown,  11  W. 
Va.  122.  And  see,  as  to  what  constitutes 
the  record  of  the  Appellate  Court,  atUe,  p. 
1003,  note  3. J 

1  Maccabe  v.  Hussey,  5  Bligh,  N.  S.  715, 
729. 
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♦1506  *CIIAPTER   XXXIII. 

OF   ABATEMENT,   REVIVOR,    AND   SUPPLEMENT. 
Section  I.  —  Abatement. 

In  the  preceding  chapters,  the  attention  of  the  reader  has  been 
directed  to  the  rules  and  course  of  proceedings  in  a  suit  originally 
perfect  in  its  frame,  and  in  which  no  incidental  circumstances  have 
occurred  to  alter  the  state  of  the  original  parties,  or  the  relation  in 
which  they  stood  to  each  other  at  the  commencement  of  the  proceed- 
ings. It  frequently,  however,  occurs  that,  as  the  cause  advances, 
defects  in  its  original  constitution  are  discovered  ;  or,  assuming  that  it 
was  in  all  respects  correct!}-  instituted,  the  death  of  parties,  or  other 
events  happening  subsequently  to  the  commencement  of  the  cause, 
render  it  impossible  that  a  suitable  hearing  or  decree  can  take  place. 
To  obviate  difficulties  of  this  description  it  was,  until  the  recent  changes 
in  the  practice  of  the  Court,  the  rule  for  the  plaintiff  to  institute  sub- 
sidiary suits  by  filing  bills  of  different  descriptions,  designated  by  the 
terms  Bills  of  Revivor,  Bills  of  Supplement,  Bills  in  the  nature  of  Bills 
of  Revivor  and  other  phrases.  The  comparative  simplicity  of  modern 
proceedings  in  Chancery,  and  more  especialty  the  abbreviation  of  the 
time  usually  elapsing  between  the  commencement  of  a  cause  and  the 
hearing,  have  diminished  the  number  of  occasions  when  it  is  necessary 
to  have  resort  to  proceedings  of  this  description,  with  the  view  of 
remedying  defects  in  a  cause  ;  and  w^en  such  occasions  do  now  occur, 
the  means  provided  b}'  the  present  practice  are  much  simpler  than  they 
were  formerl}-,  and  many  of  the  distinctions  that  formerly  prevailed 
have  therefore  become  obsolete. 

It  will  be  convenient,  first,  to  consider  the  case  where  the  suit  was 
originally  perfect,   but  where   an  event  happening    subsequently    has 
caused  what  is  technically  called  an  abatement,  that  is  to  sa}',  has  put 
the    suit   in   such  a   condition   that   no   further   proceedings   can   be 
taken  until  the  defect  is  remedied ;   and  in  order  to  make  the  pro- 
visions  of  the   modern   Act   of  Parliament  on   the  subject  of 
♦1507  *abatement  intelligible,  it  will  be  convenient  to  state  shortly 
what  was  the  previous  practice  to  which  the  Act  now  applies. 
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Upon  the  death  of  a  plaintiff  or  defendant  materially  interested,  the 
Buit.  both  according  to  the  former  and  the  present  practice,  abates.* 
So,  also,  if  a  transmission  of  the  interest  in  the  suit  of  a  plaintiff  or 
defendant  takes  place  after  the  commencement  of  the  cause,  it  is  neces- 
sary that  the  person  to  whom  the  interest  is  transmitted  should  Ixj 
before  the  Court,  and  until  he  is  made  a  party  the  suit  is  not  al>solutel7 
abated,  but  deemed  defective.^  Under  these  circumstances,  to  render 
the  rec.^rd  complete,  different  courses  were,  according  to  the  former 
practice,  necessary.  In  a  simple  case  a  bill  of  revivor  was  suflieient, 
and  thereupon,  in  a  few  days,  an  order  of  course  to  revive  the  suit  was 
obtained  if  no  objection  was  taken.  Frequently,  however,  when  there 
was  any  fact  capable  of  being  disputed  in  Chaucer}-,  as  to  the  trans- 
mission of  the  interest,  a  bill  of  supplement  was  necessary ;  iu  which 
case  an  answer  was  put  in,  a  decree  was  made,  and  all  the  proceedings 
of  a  formal  suit  were  taken. 

With  respect  to  the  species  of  abatement  which  might  be  remedied  by 
bill  of  revivor,  it  was  laid  down,  that,  whenever  a  suit  abated  by 
death,  and  the  interest  of  the  person  whose  death  caused  the  abatement 
was  transmitted  to  that  representative  which  the  Law  gives  or  ascertains 
as  an  heir-at-law,  executor,  or  administrator,  so  that  the  title  could  not 
be  disputed,  at  least  in  the  Court  of  Chancery,  but  the  person  in  whom 
the  title  vested  was  alone  to  be  ascertained,  the  suit  might  be  continued 
by  bill  of  revivor  merely  ;  *  so  also,  if  a  suit  abated  by  the  marriage  of 
a  female  plaintiff,  and  no  act  was  done  to  affect  the  rights  of  the  party 
but  the  marriage,  no  title  could  be  disputed  ;  the  person  of  the  hus- 
band was  the  sole  fact  to  be  ascertained,  and  therefore  the  suit  might 
be  continued  in  this  case  likewise,  by  bill  of  revivor  merely.* 

*  If,  however,  upon  the  abatement  happening,  the  interest  of  "ISOS 

1  See  Crook  v.  Turpin,  10  B.  Mon.  24-3.  20;  see  Hallett  r.  Ilallctt,  2  Paige,  16;  Brad- 

2  Where  one  of  the  defeiulants  in  an  ford  t'.  Felder,  2  M'Cord  Ch.  IGi);  Kcllar  v. 
Equity  Kuit  di»s  while  the  suit  is  pendinj;.  Beolor,  5  Monroe,  574:  Wilkinson  v.  Pcrrin, 
and  hi"  heirs  cannot  he  prejudiced  by  the  7  Monroe,  217:  Smith  v.  Manninfj,  9  Mass. 
prmeedinK!*.  thev  need  not  he  made  parlies.  422;  Coons  v.  Nail,  4  Lift.  2i)4;  Jackson  v. 
Adams  r.  Stevens,  4!t  Maine,  aii2.  [And  Freyer.  4  Va\f;e,  51.  A  suit  for  usury  must 
where  the  other  defendants  are  the  heirs  of  bo  revived  in  the  name  of  the  exerutor  or 
thf  dec-dent,  the  death  need  not  he  noticed.  administrator,  and  not  in  the  name  of  the  heir. 
(Jil.hrist  r.  Cannon.  1  Coldw.  .581.]  Me.k  v.  Kaly,  2  J.  J.  Marsh.  .3;tl. 

«  lU.vnton    r.    Hovnton,    21     N.    H.   240;  If  a  suit  abates,  after  a  decree  affccfini; 

Feenister  r.    Markham,   2  .1.  .1.   Marsh.  .')0-T;  both   real   and  personal   property,  it  may  ho 

|Ver   P.    CookiT.w,    1    McCartfr.    ;i01,    :wr,.  revived  either  hy  the  heirs  or  |).rsonal  rcpre- 

Whrre  u  bill  in  Ivpiity  to  ndcrn  mortjjaK.'il  sentalives.     Owinj:"s  Case,  1  Hland,  40!t. 

pr<>niises  is  abated  hvt  he  drat  h  of  the  plain-  *  I)ouf,'lass    tt.    Sherman,    2    Pai^je,    .'r)a  ; 

tiff,  his  heirs  mav  renew  the  suit  bv  n  bill  of  Bnynlon  v.  Boynton,  21   N.  II.  24ii;    Cnmp- 

revivor.      Putnam  v.   Putnam,  4  Pick.   IT.I;  bell    v.    Bowne,    5    Paip\    34.      A    suit    lor 

see  pell  r.  Klliolt,  I    llopk.  80;  Thompson  v.  nilministration  was  instituted  in  the  name  of 

Mill.  5  Yerif.r,  418:    |)ouL'la«s  r.  Sherman,  2  three   infants   by    their    next   friend.      After 

i'oitje,  "l.'iS;   Randolph  v.  hicken-'on,  5  Pniue,  this  one  of  them,  a   female,  marrieil  before 

517.     In   a  "uit  for  the  re«ci««ioii  of  a  con-  decree.     The  next  frienri  and  the  other  parties 

tract  for  lands,  if  the  jilnintiff  die-,  it  ihould  to   the   suit  were   unaware  of  the  niarria^io 

be  revived  in  the  name  of  the  heirs,  and  flot  and   she   and  her  husband  were  unaware  of 

of  the  executors.     If  the  defendant  dies,  it  is  the  existence  of  the  suit  until  after  a  decree 

error   to   take   a  decree  a;;ainst  his  heirs  till  liad  been  marie.      Vice-Chani'elloi-  Stuart  de- 

thev  are  serveil    with    prricnss,    r)r  have   an-  clined  to  make  an  order  of  revivor,  consider- 

rwered.     Kincart  r.  Sanders,  2  A.  K.  Marsh.  ing  thai  tlie  defect  could    uul   bo   rcuiedied 

1486 


'1509 


ABATEMENT,    REVIYOU.    AND   SUPPLEMENT. 


tlu"  party  did  not  vost  in  any  representative  whirh  the  law  gives  or 
aseortains,  as  in  the  case  of  bankruptc}'  or  insolvene}',  or  of  a  doviseo 
of  real  estate,^  the  suit  eouUl  not  be  continued  by  bill  of  revivor,  but 
must,  where  the  abatement  was  caused  by  the  bankruptcy  or  insolvency 
of  a  defendant,  be  continued  by  supplemental  bill.^  So,  where  the 
suit  abated  by  the  bankruptcy  or  insolvency  of  a  sole  plaintitf,  his 
assignees  could  not  continue  tiie  suit  by  bill  of  revivor,  but  must  do 
so  by  original  bill,  in  the  nature  of  a  supplcniental  bill.['^]  So  also,  in  a 
suit  relating  to  land,  where  a  plaintilf  died,  having  devised  the  land 
wliich  was  the  subject  of  the  litigation,  the  suit  could  not  be  continued 
on  the  part  of  the  devisee  b}'  a  simple  bill  of  revivor,* 

The  same  rule  applied  to  abatements  occasioned  by  the  death  of 
parties  defendant  as  well  as  of  parties  plaintiff;  therefore,  a  bill  of 
simple  revivor  did  not  lie  against  the  devisee  of  a  defendant,  but  the  suit 
was  continued  against  liim  in  the  same  manner  that  it  was  continued 
by  the  devisee  of  a  plaintiff. 

It  has  been  neccssar}-  to  refer  to  the  nature  of  the  distinctions  that 
existed  in  the  former  practice,  in  order  to  render  the  new  rules  intel- 
ligible. 

The  Act  of  Parliament^  now  declares,  "  that  upon  any  suit  in 
*1509  *the  said  Court  becoming  abated  by  death,  marriage,  or  other- 
wise, or  defective  by  reason  of  some  change  or  transmission  of 
interest  or  liability,^  it  shall  not  be  necessary  to  exhibit  any  bill  of  revivor 
or  supplemental  bill  in  order  to  obtain  the  usual  order  to  revive  such  suit, 
or  the  usual  or  necessary  decree  or  order  to  carry  on  the  proceedings  ; 


without  a  Kupplemental  bill;  but,  the  defend- 
ants consenting,  an  order  of  revivor  was  made 
bv  the  Lords  Justices.  Griffin  i'.  Morgan,  L. 
R".  4  Ch.  Ap.  351. 

1  A  devisee  cannot  maintain  a  bill  of  re- 
vivor, but  he  may  maintain  an  original  bill 
in  the  nature  of  a  bill  of  revivor,  and  thus 
obtain  the  benefit  of  the  orifiinal  proceedings, 
as  well  before  as  after  there  has  been  a  decree 
in  the  original  suit.  Slack  v.  Walcott,  3 
Mason,  508,  where  the  subject  is  very  fully 
discussed.  Pingree  v.  Coffin,  12  Grav,  288; 
Peer  t'.  Cookerow,  1  McCarter,  361;  tLyons 
p.  Piper,  11  C.  E.  Green,  337]. 

Where  a  bill  in  the  nature  of  a  bill  of 
revivor  is  Hied  by  any  one  who  was  not  a 
party  to  the  original  suit,  either  as  the  repre- 
sentative of  a  deceased  party  or  otherwise,  all 
of  the  other  parties  to  such  original  suit,  who 
have  any  interest  in  the  further  proceedings 
tiierein,  should  be  made  j)arties  to  such  bill, 
either  as  plaintiffs  or  defendants.  The  Far- 
mers' Loan  and  Trust  Co.  v.  Seymour,  9 
Paige,  538. 

'■'^  See  .Johnson  v.  Fitzhugh,  3  Barb.  Ch. 
360.  Where  a  creditor's  bill  is  brought 
against  a  debtor,  who  afterwards  obtains  a 
discharge  in  bankruptcy,  the  plaintiff,  if  he 
wishes  to  contest  the  validity  of  the  discharge, 
should  file  a  supplemental  bill,  setting  out 
the  commencement  of  the  original  suit,  the 
subsequent  decree  in    bankruptcy,  the  dis- 

1436 


charge,  and  the  facts  relied  upon  to  avoid 
the  discharge,  and  should  make  the  assignee 
and  the  bankrupt  parties  to  such  bill.  Penni- 
man  v.  Norton,  1  Barb.  Ch.  246;  Alcott  v. 
Avery,  1  Barb.  Ch.  347.  But  if  he  merely 
wishes  to  proceed  against  the  propertv,  he 
must  revive  the  suit  against  the  assignee 
alone,  stating  the  discharge  as  a  reason  (or 
proceeding  no  farther  aganist  the  bankrupt; 
and  if  the  assignee  has  sold  his  interest  in 
the  propert3',  that  fact  should  be  shown,  and 
the  purchaser  made  a  party  to  the  suit  instead 
of  the  assignee.  Penniman  v.  Norton,  1  Barb. 
Ch.  246. 

[3  Williams  »>.  Kinder,  4  Ves.  387;  Ran- 
dall V.  MumCord,  18  Ves.  424;  Sedgwick  v. 
Cleveland,  7  Paige,  287;  Northman  v.  In- 
surance Companies,  1  Tenn.  Ch.  312.] 

■*  Slack  V.  Walcott.  3  Mason,  308  ;  Doug- 
lass V.  Sherman,  2  Paige,  358;  Russell  v. 
Craig,  3  Bibb,  377;  Pingree  v.  Coffin,  12 
Grav,  288;  Peer  v.  Cookerow,  1  McCarter, 
361." 

6  15  &  16  Vic.  c.  86,  §  52. 

1  A  defect  of  this  nature  cannot  be  rem- 
edied by  amendment,  or  supplemental  state- 
ment. Commerell  v.  Hall,  2  Drew.  194;  S. 
C.  nom.  Commerell  v.  Bell,  18  .lur.  141;  Wil- 
liams V.  Jackson,  5  Jur.  N.  S.  204;  VVebb  v. 
Wardle,  11  Jur.  N.  S.  278,  V.  C.  K. ;  ante, 
pp.  400,  407 ;  post,  p.  1530  and  notes. 
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but  an  order  to  the  effect  of  the  usual  order  to  revive  or  of  the  usual 
supplemental  decree  may  be  obtained  as  of  course  upon  an  allegation 
of  the  abatement  of  such  suit,  or  of  the  same  having  become  defective, 
and  of  the  change  or  transmission  of  interest  or  liability,-  and  an  order 
so  obtained,  when  served  upon  the  party  or  parties,  who,  according  to 
present  practice  of  the  said  Court,  would  be  defendant  or  defendants  to 
the  bill  of  revivor  or  supplemental  bill,  shall  from  the  time  of  such 
service  be  binding  on  such  party  or  parties  in  the  same  manner  in  every 
respect  as  if  such  order  had  been  regularly  obtained  according  to  the 
existing  practice  of  the  said  Court ;  ^  and  such  party  or  parties 
•  shall  thenceforth  become  a  party  or  parties  to  the  suit,  and  *1510 


2  In  Maine,  bills  may  be  revived,  in  proji- 
er  cases,  bv  an  anieiulnient  filed  with  the 
clerk,  on  which  a  subpawi  and  other  process 
mav  issue,  and  be  served  as  in  case  of  an 
original  bill  ;  and  the  a|)i>earance  shall  be 
entered,  and  the  like  proceedings  be  had  as 
on  original  bills,  so  far  as  they  have  not 
before  taken  place,  or  in  the  manner  pro- 
vided by  statute.  Kule  of  Chancery,  21:  37 
Maine,  590.  liy  rule  of  Chancery  in  Massa- 
chusetts, when  the  death  of  any  party  shall 
be  sug(;estnt  in  writing  and  entered  on  the 
docket,  the  clerk,  upon  application,  may  issue 
process  to  bring  into  Court  the  representative 
of  such  deceased  partv.  Kule  25.  It  was 
held  in  Pingree  v.  Coifin,  12  Gray,  288,  that 
on  the  death  of  a  sole  plaintiff  in  a  bill  in 
Equity  to  obtain  a  title  to  real  estate,  his 
devisee  cannot  come  in  and  prosecute  without 
a  bill  in  the  nature  of  a  bill  of  revivor.  See 
Mass.  Sts.  18«5,  c.  42;  18«2,  c.  218,  §  7.  In 
New  Hampshire,  "no  proceeding  in  Equitv 
shall  be  abated,  if  the  person  who  shall 
become  interested  shall,  on  his  petition, 
brieliy  setting  forth  his  iclation  to  the  cause, 
be  admitted  lo  prosecute  or  defend  as  a  party 
thereto;  nor,  if  such  person,  upon  petition  of 
the  adverse  party,  briefly  slating  his  relation 
to  the  cause,  shall  be  by  order  of  the  Court, 
duly  notified  to  ajipear  therein."  Kule  28, 
38  'X.  Ilnmp.  Gil).  In  the  Courts  of  the 
United  Stales,  "  whenever  a  suit  sh:ill 
become  abated  by  the  death  of  either  narly, 
or  bv  anv  other  event,  the  same  may  be  re- 
vived by  a  bill  of  revivor,  or  a  bill  in  the 
nature  of  a  bill  of  revivor,  as  the  circumstances 
of  the  case  may  require,  filed  by  the  proper 
parties  entitled  to  revive  the  same;  which 
bill  may  be  liled  in  the  clerk's  oHice  at  any 
time;  and  upon  suggestion  of  the  facts,  the 
proiKT  process  or  iuhpirrm  shall,  as  of  course, 
be  ixsuerl  by  the  clerk,  requiring  the  proper 
representative  of  the  other  j)arly  to  app<"ar 
and  kIiow  cause,  if  any  he  have,  why  the 
cauiie  shall  not  In-  revived.  AnrI  if  no  cause 
b«  shown  at  the  next  rule  day,  which  shall 
occur  after  fourteen  days  from  the  time  of 
the  »iervi<'e  of  the  same  process,  the  suit  shall 
stand  revived,  as  of  course."  h>|uilv  Kule, 
56.     [And  *>■'■  Kule  .'>8  as  to  form  of  l>ill.| 

U(Min  a  bill  of  p'vivor,  the  sole  questions 
before  the  Court  are,  the  competency  of  the 
party  to  revive,  and  the  correcir.ess  of  the 
frame  of   the   bill  to  revive,     lleltri  r    Dana, 
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2  Sumner,  383 ;  [I^wis  v.  Outlaw,  1  Tenn. 
140;  infr.-i,  1540,  n.  5].  A  hill  of  revivor, 
when  necesfsry,  may  be  filed  of  course,  with- 
out an  order  ,^t'  the  t'ourt  granting  permission 
to  file  it.     Pendleton  f.  Fay,  3  Paige,  204. 

[In  Tennessee,  upon  the  death  or  marriage 
of  a  party,  the  suit  may  be  revived  by  the 
representative  or  successor  on  motion,  and  by 
the  adverse  party  bv  scire  facias,  without 
a  bill  of  revivor"  Code.  §§  28.55,  28-36,  4425 
et  seq.  For  the  rule  in  Maryland,  see  .Appold 
V.  Prospect  Building  .\ssociation,  37  Md.  457.] 

*  From  this  it  follows  that  when  the  suit 
abates  by  the  change  or  transmission  of  the 
interest  or  liability  of  a  defendant,  the  order 
of  revivor  need  only  be  served  upon  the  per- 
sons who  have  become  necessary  parties  to 
the  suit,  by  reason  of  such  change  or  trans- 
mission ;  fiut  when  the  suit  abates  bv  a  change 
or  transmission  of  the  interest  or  liability  of 
the  plaintiff,  or  one  of  several  co-plaintifl's, 
all  the  other  parties  to  the  suit  must  be  served. 
See  Fallowes  v.  Williamson,  11  Ves.  306; 
Cave  i;.  Cork,  2  Y.  &  C.  C.  G.  130;  7  Jur. 
461;  Bignall  v.  Atkins,  6  Mad.  309:  Dvson 
V.  Alorris,  1  Hare.  413;  Jones  i'.  Howells,  2 
Hare,  342;  Foary  i'.  Stephenson,  1  Beav.  42; 
Pinkers  i'.  Peters,  5  Beav.  253;  Parker  v. 
Parker,  9  I'eav.  144;  Jones  v.  Powell,  11 
Beav.  398;  Lyne  v.  Pennell,  1  Sim.  X.  S. 
113;  and  seeLd.  Kcd.  35,  75.  If,  after  a 
decree,  a  suit  i.s  revived  by  a  defendant,  all 
parties  must  be  served  with  the  order  of  re- 
vivor. Buchanan  v.  Malins,  11  Beav.  52. 
Where  the  order  has  to  be  served  on  new 
parties,  it  must  be  served  in  the  same  manner 
as  a  copy  of  a  bill.  The  (,'oiirt  will,  however, 
upon  a  proper  case  being  shown,  order  sub- 
stituti'd  service  to  be  made.  Foster  v.  Menzics, 
16  B-av.  568;  17  Jur.  657;  S.  C.  nom.  Foster 
V.  Menzies,  10  Hare  Ap.  36,  n. ;  ib.  71,  n.; 
see  aKo  Hart  r.  Tulk,  6  Hare,  618;  ScoU  v. 
Wheeler,  13  Beav.  2-I9.  Where  the  order 
has  to  be  servecl  on  former  parlies,  who  have 
already  appeared  by  a  solicitor,  service  upon 
such  solii'itor  is  sutlicienl.  llarr.  by  Ncwl. 
71.  All  pen<ons  served,  who  were  not  before 
parlies  to  the  suit,  become  thenceforth  |)arties  ; 
and  must  enter  an  appearance,  within  such 
time,  and  in  the  same  maiiiier,  as  if  they  had 
be<M  served  with  n  bill.  But  it  is  not  neces- 
sary that  an  apjienrHiH'e  should  l>e  enli'i'cd  lo 
an  "order  of  revivor  for  a  parly  who  hiut 
already  appeared.    8et4)n,  1171;  Braithwaito'i 
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shall  bo  bound  to  enter  an  appearance  thereto  in  the  office  of  the 
(lorks  of  Koforils  and  Writs,  within  such  time  and  in  like  manner  as  if 
he  or  they  h:vd  been  duly  served  with  process  to  appear  to  a  bill  of 
revivor  or  supplemental  bill  filed  apiinst  hiui ;  ^  lu'ovided  that  it  shall  be 
open  to  the  party  or  parties  so  served,  within  such  time  after  s(>rvice  as 
shall  be  in  that  behalf  prescribed  by  any  General  Order  of  the  Lord 
Chancellor,  to  apply  to  the  Court,  by  motion  or  petition,  to  discharge 
such  oi-dcr  on  any  oround  which  would  have  been  open  to  him  on  a  bill 
of  revivor  or  supplemental  bill,  stating  the  previous  proceedings  in  the 
suit  and  the  allegeil  change  or  transmission  of  interest  or  liability,  and 

praying  the  usual  relief  consequent  thereon :  provided  also,  that 
*1511   if  any  party  so  served  *  shall  be  under  any  disability  other  than 

coverture,  such  order  shall  be  of  no  force  or  effect  as  against  such 
party  until  a  guardian  or  guardians  nd  litem  shall  have  been  duly  appointed 
for  such  party,  and  such  time  shall  have  elapsed  thereafter  as  shall  be 
prescribed  by  any  General  Order  of  the  Lord  Chancellor  in  that  behalf."  ^ 
In  order  to  carry  out  the  provisions  of  the  Act  of  Parliament,  the 
43d  Order  of  August,  1852,  directs  the  time  within  which  a  party  under 
no  disability  may  apply,  and  also  the  course  of  proceeding  with  respect 
to  persons  under  disability.     The  Order  is  as  follows  :  — 

"  Any  party  under  no  disability,  or  under  the  disability  of  coverture, 
who  may  be  served  with  an  order  to  revive  any  suit,  or  to  carry  on  the 
proceedings  therein,  may  apply  to  the  Court  to  discharge  such  order 
within  twelve  days  after  such  service  ;  and  any  party  being  under  any 

Pr.  331,  559;  and  Pee  Ward  v.    Cartwright,  15  &  IG  Vic.  c.  86,  §  52;    Ord.  XXXH.  1. 

10  Hare  Ap.   73;  17  .lur.  781;  Hanburv  v.  The  order  may  be  discharged  on  any  ground 

Ward    18  Jur.  222,  V.  C.  S.  ;  Forster  v.  Men-  which  would  have  been  open  to  the  apphcant 

zie«     ntprn;    Cross    v.   Thomas,    16    Beav.  on  a  bill  of   revivor  or  supplemental   bill, 

592-  17  Jur.  -S-Se;  10    Hare  Ap.  36,  n.;  and  stating  the  previous  proceedings  m  the  suit, 

liali   t'.    Radcliffe,    2   J.    &   H.   765,  which,  and  the  alleged  change  or  transmission   of 

however,  would  seem  to  be  imperfectly,  re-  interest  or  liability,  and  praying  the  usual 

py,.tg(l_  relief  consequent  thereon.     15  &,  16  Vice. 

1  This  order  may,  in  most  cases,  be  ob-  86,  §  52.     The  order  will,  therefore,  be  dis- 

tained  upon   an  allegation  of  the   death  or  charged ;  if  there  is  no  sufficient  Kround  for 

marriage,  or  of  the  facts  bv  which  the  change  reviving  the  suit,  Harris  v.  Pollard,  3  P.  Wms. 

or  trauMni<sion  of   interest  or   liability  has  348;    Humphreys  v.  Incledon,   1    Dick.  38; 

taken  place.     15  &  10  Vic.  c.  86,  §  52.'   Tiie  and   see   1   Eq.    Ca.   Ab.    2-4,  either  by  or 

order   made   under   this    section    is    usually  against  the  person  by  or  against  whom  it  is 

called  the  "  common  order."     The  applica-  sought  to  be  revived.     University  College  «. 

tion  for  it  is  made  bv  motion  of  course  ;  which  Foxcroft,  2  Ch.  Kep.  244;  Ld.  lied.  201,  or, 

does  not  require,  ordinarilv,  to  be  mentioned  if  the  revivor  is  solely  for  costs  which  have 

to  the  Court.     Gordon  v.'  Jessoii,   16   Beav.  not  been  taxed,  unless  the  case  comes  within 

440-  Bonhl  v.  Purchas,   16  Jur.  96.^),  V.  C.  any  of  the  exceptions  to  the   general  rule 

K  -'o  Hare  Ap.  .52.  n.;  England  v.  Ventliam,  against  revivor  for  co.sts  merely.     Umplebv 

ibid.;  Goodall  r.  Skerratt,  1  Sm.  &  G.  Ap.  v.  Waveney  Valley  Railway  Co.,  1  J.  &  H. 

7      Or  bv  petition   of  course  at  the   Rolls.  254.     In  a  proper  case,  the  order  of  revivor 

Pliiiiiien  r.   Brown.   1  Jur.   N.  S.  698.  V.  C.  will  be  made,  with  liberty  to  the  new  defend- 

W  •  Bri'niall  v.  Whitehead,  30  Beav.  229;  8  ant  to  put  in  an  answer.     Lash  v.  Miller,  4 

Jur.    N.  S.   183.     For   forms   of  orders,  see  De   G.,   M.    &   G.   841;    1  Jur.   N.  S-   4.37; 

Seton    1164-1167.     No  evidence  is  required  Kitchin  v.  Himble,  8  Jur.  N.  S.  ;>H8;  10  W. 

of  the  alleged  facts;  but  the  order  is  made  R.  680,  V.  C.  W.;  Martin  «.  Purnel  ,  3  W. 

on  the  statement  in  counsel's  brief,  or  in  the  R.   395,   L.  JJ.     Or  he  may  be  ordered  to 

nefitiou.     Martin  v.  Hadlow,  9  Hare  Ap.  52;  answer  the  former  interrogatories.     Irench 

Gordon  v.  .Jesscm,  10  Beav.  440.     If  the  state-  v.  Seinple,  1  W.  N.  102,  M.  R. ;  Karl   Beau- 

ment  is  not  substantiallv  true,  the  order  mav  champ  v.  Winn,  L.  R.  2  Lq.  302,  V.  C.  VV. 
be  discharged  with  costs.     Briguall  v.  White-  i  See  Ord.  XXXII.  1;  Deeks  v.  Stanhope, 

head,  30  Beav.  229,  on  a  special  application,  1  Jur.  N.  S.  413,  V.  C  K. 
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disability,  other  than  coverture,  who  ma}'  be  so  served,  may  applj-  to 
the  Court  to  discharge  such  order  within  twelve  days  after  the  appoint- 
ment of  a  guardian  or  guardians  ad  litem  for  such  party  ;  and  until  such 
period  of  twelve  days  shall  have  expired  such  order  shall  have  no  force 
or  effect  as  against  such  last-mentioned  party." 

These  statutory  enactments  and  orders  apply  "  when  a  suit  becomes 
abated  by  death  or  marriage  or  otherwise,  or  defective  by  reason  of 
some  change  or  transmission  of  interest  or  liability."  '^ 

It  is  not,  however,  every  death  of  a  part}'  that  abates  or  renders  a 
suit  defective.  If  the  whole  interest  or  liability  of  the  party  dying,  be 
he  plaintitf  or  defendant,  survives  to  or  devolves  upon  other  parties  to 
the  suit,  no  abatement  takes  place. ^ 

*  There  are,  however,  provisions  in  Acts  of  Parliament  to  pre-  *1512 
vent  the  abatement  of  suits  by  the  death  of  persons  who  sue 
not  for  their  own  indi\'idual  interest,  as  assignees  of  bankrupts  and 
some  others. 

The  157th  section  of  12  &  1.3  Viet.  c.  106,  enacts,  "That  whenever 
an  assignee  shall  die,  or  be  removed,  or  a  new  assignee  shall  be  chosen. 


2  See  ante,  1509.  n.  (2). 

«  [Giklirist  r.  Cannon.  1  Cnldw.  .581.]  See 
Pinjrree  r.  CotKii,  12  Gray.  283,  314.  315.  If 
the  interest  of  the  party  (lyinjf  so  determines 
that  it  can  no  longer  afTect  the  suit,  and  no 
person  becomes  entitled  thereupon  to  the 
same  interest;  which  happens  in  the  case  of  a 
tenant  for  life,  or  a  p<'rsi)n  having;  a  temporary 
or  contingent  interest,  or  an  interest  defeas- 
itiie  on  a  contingency;  the  suit  does  not  so 
abate  as  to  require  any  proceedings  to  warrant 
the  prosecution  of  it  against  the  remaining 
parties;  but  if  the  party  dying  be  the  only 
plaintiff,  or  the  only  defendant,  there  may 
DC  necessarily  an  end  of  the  suit,  no  subject 
of  litigation  remaining.  Ld.  Red.  58;  see 
Hubertson  r.  (Jo.dd,  1  \V.  N.  104.  M.  K.  If, 
also,  the  whole  interest  of  the  party  dying 
survives  t^i  another  party,  so  that  no  claim 
can  l»e  made  by  or  against  the  representatives 
of  the  partv  dying;  as  if  a  bill  be  tiled  by,  or 
against,  joint  tenants,  and  one  dies,  the  suit 
may  be  continued  bv  or  against  the  survivor, 
without  revivor,  f'a'.lowcs  v.  Williamson, 
11  Ves.  .30(i.  :m;  Br..ldy  f.  Kent.  1  Mor.  .'Xil, 
.■|»',4  And  where  the  suit  is  bv  or  against 
trustees  or  c.x<!cutort,  and  one  dies,  not  hav- 
ing possesspil  anvof  the  property  in  tjuestiim, 
or  done  any  a  t  In  relation  to  it  which  may 
li--  fiu<"<tioned  in  the  suit;  or  bv  or  against 
husband  and  wife,  in  right  of  tlie  wife,  and 
the  husband  di'-s  under  circumstances  wliirh 
udiiiit  of  no  demand  by  or  against  his  repre- 
sentatives, the  proceedings  do  not  abate; 
although,  as  we  have  ulrearly  seen,  the  wife 
is  not  bound  to  continue  the  suit,  unless  she 
thinks  proper  to  do  so.  Ld.  Kcd.  M ;  and 
see  antr,  pp.  1 1-3,  1 14. 

So  if  a  surviving  party  can  sustain  the 
suit;  as  in  '.he  ca«e  of  several  creditors, 
plaintifFs  on  lM;half  of  themselves  and  other 
creditors,  no   revivor   is    necessary,  because 
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the  representatives  of  the  deceased  plaintifl 
niav  come  in  under  the  decree.  Hoddv  r. 
Keiit,  1  Mer.  3G1,  364;  Hinde  v.  Morton,  2 
H.  &  M.  368;  see,  however,  Burnev  v.  Mor- 
gan, 1  S.  &  S.  358;  Smith  v.  Ho'rsfall,  24 
Beav.  331. 

Where  a  creditor's  suit  had  been  carried 
on  for  twelve  years  after  it  had  become 
abated  by  the  plaintiffs  death,  an  order  was 
made,  on  motion,  to  continn  all  the  procced- 
iiig.s.  Houston  I'.  Briscoe,  7  W.  K.  3!*4,  V. 
C.  K.;  and  see  Lvs  i'.  Lee,  4  De  G.,  M.  & 
G.21'J;  17.Iur.60V;  10  Mare  Ap.  72;  17Jur. 
272.  And  where  at  the  date  of  the  decree 
the  suit  liatl  become  al)ated  by  the  death  of 
a  co-plaintiff,  an  order  to  revive  the  suit  and 
carry  on  the  proceedings  was  made,  on  his 
representatives  submitting  to  be  hound  by 
the  decree.  Smith  v.  Horsfall.  24  Beav.  331; 
see  also  Jebb  v.  Tug%vell,  20  Beav.  461 ;  Free- 
man I'.  Whitbread,  12  W.  H.  619,  V.  C.  K. 
Where,  before  decree,  a  suit  abates  by  the 
death  of  one  of  several  ])laintiffs,  or  of  a  solo 
plaintiff,  the  Court  may  order,  on  the  motion 
of  any  (Icfciidant.  of  which  iiotii'e  must  be 
given  to  the  surviving  (ilaintiff,  or  tiic  legal 
representative  of  tlie  deceasiMl  plaintiff,  as 
the  case  nuiy  lie,  that  he  revive  the  suit 
within  a  limited  time,  or  that  the  bill  be  dis- 
missed. Ord.  X.X.XII.  4;  Adamson  v.  Hall, 
T.  vS:  IJ.  2.'.8;  see  ant,,  pp.  HI2,  813;  but  see 
Hinde  V.  Mortem,  2  H.  &  .M.  368. 

Where,  before  decree,  a  di'fendanf  dies, 
and  the  plaiiilifT  neglects  to  revive  the  suit 
against  his  legal  representative,  the  repre- 
sentative may  obtain  an  order,  on  motion,  of 
which  notice  m'ust  be  given  to  plain'tifr,  that 
he  revive  the  suit  within  a  liiniteil  time,  or 
that  the  bill  stand  dismissed.  Norton  «>. 
White,  2  De  G.,  M.  &  G.  078;  Towell  v.  I'owell, 
ib.  n.  (0). 
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no  Uftion  at  I -aw  or  suit  in  iMiuity  sliall  be  thorcby  abated,  but  the 
Court  in  whieli  any  action  (n-  suit  is  depending  may,  upon  the  sugges- 
tion of  sueh  di'ath  or  removal  and  new  choiee,  allow  the  name  of  the 
surviving  or  new  assignee  to  be  substituted  in  the  place  of  the  former ; 
and  sueh  action  or  suit  shall  be  prosecuted  in  the  name  or  names  of  the 
said  surviving  or  new  assignee  or  assignees  in  the  same  manner  as  if 
he  had  originally  connneneed  the  same."  This  section  has  been  held  to 
api)ly  only  to  the  assignees  of  a  plaintiif.'  In  the  case  of  an  assignee 
defendant,  a  supplemental  order  to  substitute  his  successor  was  granted 
as  of  course  under  the  52d  section  above  set  out.^ 

By  the  17  &  18  Vict.  e.  25,  with  respect  to  industrial  and  provident 
societies,  it  is  enacted  in  the  4th  section,  "That  no  action,  suit,  or 
other  proceeding,  b}'  or  against  such  societies,  is  to  be  abated  by  the 
death  or  change  of  the  officer  to  sue  and  be  sued,  or  by  a  change  in  the 
members  of  the  society."  ^ 

Bv  the  15  «Sc  16  Vict.  c.  3,  administration  of  the  personal  estates 
of  intestates  and  others,  when  her  Majesty  is  entitled,  may  be 
granted  to  the  Solicitor  of  the  Treasury  for  the  time  being,  as 
*1513  *  nominee  of  her  INIajesty  and  successors  ;  and  by  the  3d  section 
of  the  same,  when  administration  is  so  granted,  the  suit  does  not 
abate  by  the  death  or  removal  of  the  Solicitor  of  the  Treasury,  but 
ma}-  be  continued  by  his  successor.^ 

By  7  Geo.  IV.  c.  46,  §  9,  suits  instituted  by  or  against  banking  com- 
panies in  the  name  of  the  public  registered  officer  may,  on  his  death, 
resignation,  or  removal,  be  continued  by  or  against  any  other  public 
oflicer  of  the  company  for  the  time  being. ^ 

AVhere  railway  companies  are  amalgamated,  it  is  often  provided  that 
existing  suits,  to  which  the  old  companies  are  parties,  may  be  continued 
in  the  name  of  the  new  company,  on  a  suggestion  of  the  dissolution  of 
the  old  company,  and  the  constitution  of  the  new  one.*  The  suggestion 
is  made  upon  and  by  the  order  above  ;  no  alteration  being  made  upon 

1  Man  V.  Ricketts,  1  Phil.  6,  17;  7  Beav.  [In  a  suit  by  or  against  an  officer  in  liis 
48i:  Bainbrif^ge  v.  Blair,  You.  .380;  and  see  official  capacity,  the  death  of  the  individual 
Llovd  V.  Warini;;,  1  Coll.  536;  Mendham  v.  works  no  abatement,  and  the  successor  for 
liobiiison,  1  JI.  &  K.  217;  Gordon  v.  Jesson,  the  time  being  becomes  the  party.  Felts  v. 
16  Bi'av. '440 :  Seton,  116G.  Mayor  of  Memphis,  2  Head,  050;  Dawson  v. 

2  (Jordcin  V.  .lesson,  10  Beav.  440.  The  Clark,  .3  Sneed,  4-38;  McDuff  v.  lieauchamp, 
case  of  Heath  r.  Lewis,  18  Beav.  527,  which  50  Miss.  531;  Hardee  v.  Gibbs,  50  Miss. 
decided  that  a  supplemental  bill  must  be  filed,  802.] 

seems  to  be  overruled,  according  to  Pickford  1  See    Kane    v.    Reynolds,   cited    Seton, 

t!  Brown,  1  K.  &.L643;  and  see  more  partic-  1172;  and  Attorney-General  v.  Kohler,  8  Jur. 

ularlv.  j>ost,  p.  1524.  N.  S.  467 ;  9  W.  R.  !)33,  H.  L. 

3  "If  tiie  selectmen  of  a  town,  acting  as  a  2  Scton,  1172;  see  Burmesterv.  Von  Stenz, 
board  of  health,  have  brought  a  bill  in  Equity  23  Beav.  32. 

to  restrain  the  exercise  of  an  offensive  trade  ^  i^r  form  of  such  an  order,  see  York  & 

or  employment  which  thev  have  prohibited  North  Midland  Co.  v.  Hudson,  Braithwaite's 

under  the"  law  pertaining  to  that  subject,  an  Pr.  556;  and  see  British   Eijuilable  Ass.  Co. 

amendment  mav  be  allowed,  by  substituting  v.  Vale  of  Neath  Railway  Co.,  1  W.  N.  318; 

the    inhahitant.s"  of    the   town   a.s   plaintiffs,  15  W.  R.  37,  V.  C.  K.     The  order  is  made 

after   the   term  of    office  of    the  selectmen  on  an  ex /)ri?-<e  motion,  supported  by  evidence 

has  ceased.     Winthrop  v.  Farrar,  11  Allen,  of  the  change. 
398. 
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any  particular  record,  but  the  new  name  is  substituted  in  all  future  pro- 
ceedings.* 

Subject  to  the  foregoing  and  some  other  particular  exceptions  par- 
ticularly provided  for,  the  rule  is  general,  that  the  death  of  a  plaintitf 
abates  a  suit,  and  that  the  same  must  be  revived  before  any  future  pro- 
ceedings can  be  taken. 

The  death  of  a  defendant  in  like  manner  formerly  produced  in  most 
cases  a  complete  abatement,  unless  his  interest  or  liability  survived  to 
or  devolved  upon  a  co-defendant,  but  as  decrees  may  now  be  made  in 
suits  defective  for  want  of  parties,  the  rule  is  not  so  strict  as  it  for 
merly  was. 

It  may  be  stated  generally  that  now,  with  respect  to  a  defendant 
d3'ing,  the  suit  does  not  necessarily  wholh'  abate,  but  only  to  the  extent 
of  his  interest  or  liabiUty.  When  a  defendant  dies,  leaving  several 
executors,  it  is  necessary,  to  make  the  suit  complete,  to  revive  the  suit 
in  the  manner  prescribed  b}-  the  last^mentioned  section  of  the  Act 
against  such  of  the  executors  as  prove  the  will.* 

Great  expense  was  till  recently  occasioned  by  the  necessity  which  the 
Court  imposed  of  having  the  estate  of  ever}'  deceased  person  who  was 
interested  in  the  suit  represented  at  the  hearing.  If  no  other  represen- 
tation had  been  taken  out,  it  was  frequently  necessary  for  the  plaintiff 
himself  to  take  out  administration  for  the  purposes  of  the  suit.  To 
ob.^•iate  this  dilliculty,  it  is  enacted,  by  the  15  &  16  Vict.  c.  86,  §  44, 
as  follows :  — 

"  If  in  any  suit  or  other  proceeding  before  the  Court  it  shall  appear 
to  the  Court  that  any  deceased  person  who  was  interested 
•  in  the  matters  in  question  has  no  legal  personal  representative,  ♦1514 
it  shall  be  lawfid  for  the  Court  either  to  proceed  in  the  absence 
of  any  person  representing  the  estate  of  such  deceased  person,  or  to 
appoint  some  person  to  represent  such  estate  for  all  the  purposes  of  the 
suit  or  other  jjroceeding,  on  such  notice  to  such  person  or  persons,  if 
any,  as  the  Court  shall  think  fit,  either  specially  or  generally  by  public 
advertisements  ;  and  the  order  so  made  by  the  said  Court,  and  any 
orders  consequent  thereon,  shall  bind  the  estate  of  such  deceased  per- 
son in  the  same  manner  in  every  respect  as  if  there  had  been  a  duly 
constituted  legal  jjersonal  representative  of  such  deceased  person,  and 
such  legal  personal  representative  liad  been  a  party  to  the  suit  or  pro- 
ceeding, and  had  duly  ajjpeared  and  submitted  his  rigiils  and  interests 
to  the  protection  of  tlu^  Court." 

It  is  within  the  discretion  of  the  Court  either  to  act  ujion  the  fore- 
going section,  or  to  decline  proceeding  with  the  suit  until  a  regular 
represent-ative  of  the  estate  in  (juestion  is  formally  made  a  party.  It 
appears  that  the  Court  will  in  general  act  upon  tiiis  section  when  there 
is  a  difllculty  in  obtaining  representation,  and  wiicn  the  interest  of  the 

*  Hce  York  &  North  Midland  Co.  r.  Hud-  «  Stri<  kUnd  v.  Slricklnnd,  12  IJoov.  403. 

•on,  lupra. 
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deceased  defendant  was  not  of  very  <2;reat  consequence  in  the  cause,  but 
that  it  will  not  do  so  when  the  object  of  the  suit  is  to  administer  the 
estate  sought  to  be  thus  imperfectly  represented.^ 

Neitlior  will  the  Court  proceed  without  reoular  representation  to  the 
estate  when  the  person  to  represent  the  estate  would  have  the  duties  of 
a  trustee  to  perform.'^ 

It  will  be  observed,  that  the  words  of  the  Act  of  Parliament  as  to 
the  occasion  when  the  Court  can  thus  dispense  with  representation  are 
as  follows:  "In  any  suit  or  other  proceeding."  Consequently  the 
Court  can,  either  upon  a  claim  or  a  special  case,  or  in  any  summary 
proceeding,  should  it  so  think  fit,  act  upon  this  section.' 

There  is  another  section  of  the  Act  for  amending  the  practice  of  the 
Court,  affecting  this  branch  of  the  practice  of  the  Court,  namely,  the 
49th  of  15  &  16  Vict.  c.  86  ;  *  by  the  concluding  words  of  which  it  is 
enacted,  that  "  when  there  is  a  misjoinder  of  plaintiffs,  and  the  plaintiff 
having  an  interest  shall  have  died,  leaving  a  plaintiff  on  the  record 
without  an  interest,  the  Coiu-t  may,  at  the  hearing  of  the  cause,  order 
the  cause  to  stand  revived  as  ma}^  appear  just,  and  proceed  to 
*1515  a  decision  of  the  cause  if  it  shall  *  see  fit,  and  to  give  such 
directions  as  to  costs  or  otherwise  as  may  appear  just  and  ex- 
pedient." 

The  circumstances  to  which  these  words  of  the  section  refer  are 
peculiar,  and  cannot  often  occur,  but  when  they  do  so  the  Court  will 
be  able  to  revive  a  cause  at  once  without  any  preliminary  proceeding 
on  behalf  of  any  of  the  parties  to  the  suit. 

The  causes  of  abatement  liitherto  considered  have  been  the  death  of 
one  of  the  parties,  but  the  Act  refers  also  to  abatement  by  marriage. 
The  marriage  of  a  female  plaintiff  produces  an  abatement  of  the  suit, 
which  can  be  remedied  by  the  process  mentioned  in  the  section  set 
forth.  The  marriage,  however,  of  a  female  defendant  produces  no  such 
result,  but  the  husband  becomes  a  party  to  and  is  named  in  the  subse- 
quent proceedings  without  any  order  of  the  Court. 

It  will  be  recollected,  that  the  section  refers  not  only  to  abatement 
by  death,  marriage,  or  otherwise,  but  also  to  cases  when  the  suit 
becomes  "  defective  by  reason  of  some  change  or  transmission  of  inter- 
est or  liability."  It  is  therefore  necessar}-  to  consider  what  was  the 
previous  practice  as  to  suits  becoming  so  defective. 

If  after  a  suit  was  instituted,  any  circumstance  occurred  which,  with- 
out abating  the  suit,  occasioned  an  alteration  in  the  interest  of  any  of 
the  parties,  or  rendered  it  necessary  that  new  parties  should  be 
brought  before  the  Court,  the  proper  method  of  doing  it  was  by  supple- 

1  Abrey  v.  Newman,  10  Hare,  58;  Ijong  2  Fowler  v.  Bayldon,  9  Hare,  28. 

V.  Stone,    1   Kay  Ap.   12;  Silver  v.  Stein,  1  3  Swallow  v.   hinns,   17  Jur.  295;  In  re 

Drew.  2;)5.     It  seem';  that   the  person  who  Stewart,  22  Law  J.,  N.  S.  369. 
would  be  administrator «(/ 6V(>w  is  the  projjer  ^  Ante,   p.    304,   and  note;    Clements  v. 

party  to  appoint.     Dean  of  Ely  v.  Gayford,  Bowes,  Dr.  684. 
16  Beav.  561. 
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mental  bill.^  Thus,  if  pending  a  suit  affecting  an  *  estate  which  *1516 
was  the  subject  of  an  entail,  a  tenant  in  tail,  whose  interests 
were  likely  to  be  affected  by  it,  came  into  esse,  he  was  brought  before 
the  Court  b}'  a  supplemental  bill.^  So  in  a  suit  relating  to  the  personal 
property  of  a  married  woman,  where  a  decree  or  order  had  directed  a 
settlement  on  the  wife  and  her  childi-en,  but  before  the  completion  of 
the  settlement  the  wife  died,  it  was  held,  that  the  children  had  a  right 
to  the  benefit  of  the  settlement,  and  to  assert  that  right  by  supple- 
mental bill.- 

So,  also,  where  a  bill  was  exhibited  against  a  man  and  his  wife,  and 
the  husband  died  pending  the  suit,  and  a  new  interest  thereupon  arose 
to  the  wife,  a  supplemental  bill  was  filed  for  the  purpose  of  giving  the 
wife  an  opportunity  of  putting  in  another  defence  in  respect  of  her 
newly  acquired  interest.* 

If  a  plaintiff,  suing  in  his  own  right,  made  such  an  alienation  of  his 
property  as  to  render  the  alienee  a  necessary  party  to  the  suit,  but  not 
at  the  same  time  to  deprive  himself  of  all  right  in  the  question,  he 


1  An  original  bill  cannot  be  amended  by 
incorporatint;  any  thinj;  therein,  wiiich  arose 
Bubseqiiently  to  the  commencement  of  the 
Buit.  This  should  be  stated  in  a  supplemental 
bill.  Stafford  r.  Howlctt.  1  Pai^'e,  200.  201; 
Thompson  t.  Hill,  5  Verger,  418;  (Campbell 
r.  Browne,  5  I'ai;,'e,  34;  ('arow  r.  Mowatt,  1 
Kdw.  Ch.  'J:  Downer  v.  Wilson.  ;}3  Vt.  1. 

Matters  which  have  occurred  since  the 
orifrinal  hill  was  filed,  and  which  are  material 
to  perfect  the  plaintiff's  case,  may  be  intro- 
duced into  the  record  by  supplemental  bill. 
(Jreenleaf  r.  Queen,  1  I'eters,  148;  Candler 
r.  Petit,  1  I'aifre.  168;  Pinch  v.  Anthonv,  10 
Allen,  447:  [Hiddle  v.  Motlev,  1  I.ea,"4r.8; 
Williams  r.  Winans,  7  <J.  f'..  Green,  580. 
Tlie  difference  between  a  supplemental  bill, 
filed  l«;forc  demurrer,  plea,  or  answer,  and 
an  amended  bill,  is  merely  nominal,  and  a 
demurrer  to  the  fonner  on  "the  pround  that  it 
might  be  brnntrht  forward  by  amendment 
will  not  Im- entertained.  Melton  i'.  Withers, 
2  S.  (.'.  .Ml.      /n/ra,  l.-,.'(0.  note  8J. 

When  any  event  happens  subsequently 
to  liling  on  original  bill,  which  gives  a 
new  interest  or  right  to  a  party,  it  should 
be  set  out  in  a  Hupplemental  Itill.  Saundent 
V.  Frost,  6  Pick.  270;  Gove  r.  Lvford,  44  N. 
H.  f,2«. 

A  plaintiff  cannot  file  a  Bupplcmental  bill 
to  introduce  facts  which  have  occurred  since 
the  filing  of  th<'  ori;:innl  liill.  and  upon  which 
a  decree  can  Im-  had  without  n-fen-nce  to  the 
ori^'innl  bill.  M<-  should  disniiiih  his  original 
bill,  ami  tile  a  new  one.  Milner  v.  Milner,  2 
VAw.  (Jh.  114. 

In  Pinch  v.  Anthony,  10  Allen,  477. 
Ghapnian.  .1.  naid :  "  \\r'  have  found  no 
authority  that  goex  no  far  an  to  authori/.e  a 
party,  who  has  no  causi-  of  action  at  the  time 
of  tiliiii:  his  nriKina!  bill,  to  tile  a  supple- 
mental bill  in  order  to  maintain  his  suit  u|Hin  a 
cau«eof  at  tioii  that  accrued  after  the  original 
It'll  WM  filed,  even  tiiou^h  it  arose  out  of  the 
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same  transaction  that  was  the  sabject  of  the 
original  bill."  See  Land  v.  Cowan,  18  Ala. 
297  ;  Vaughan  v.  Vaughan,  -30  Ala.  32!». 

A  plaintiff  cannot  support  a  bad  title  by 
acquiring  another  after  the  filing  of  the 
original  bill,  and  then  bringing  it  forward, 
by  supplemental  bill.  Tonkin  r.  Lethbridge, 
Gr.  Coop.  43;  Bvnie  v.  Bvrne,  1  Con.  &  Law. 
189;  S.  C.  1  Dru.  &  \V.  71;  Davidson  v. 
Folev,  3  Bro.  C.  C.  598;  Pilkintou  v.  Wignall, 

2  Mad.  240,  244;  Pritchard  r.  Draper,  1  K.  & 
M.  191;  Winn  v.  Albert,  2  Md.  Ch.  42;  and 
see  Attornev-General   v.  Portreeve   of  Avon, 

3  De  G.,  J."&  S.  637,  650;  Godfrey  v.  Tucker, 
33  Beav.  280;  Beardmore  r.  Gregory,  2  H. 
&M.  491. 

The  supplemental  matter  must  not  contra- 
dict the  statements  of  the  original  bill  Tom- 
son  V.  Judge,  2  Drew.  414;  but  see  Allen  r. 
Spring,  22  Beav.  615;  Bolton  v.  Kidsdalc,  2 
W.  K.  488;  ib.  451. 

Where,  however,  the  plaintiff  ha.s  stated 
in  his  bill  a  good  inchoate  title,  which  only 
requires  some  formal  act  to  make  it  perfect, 
such  act  may  be  stated  by  supplemental  bill. 
Mutter  V.  Chauvel,  5  Uuss.  42;  Sudlcr  v. 
Lovett,  1  Moll.  162. 

So,  if  the  original  bill  is  sustainable,  and 
the  supplemental  bill  only  enlarges  the  ex- 
tent and  changes  the  kind  of  relief,  the  latter 
may  be  sustained.  .Iiuiues  r.  Hall,  3  (irav, 
194;  Mutter  r.  Chauvel,  5  Kuss.  42;  Kdgiir 
f.  Clevenger,  2  (ireen  < 'h.  2.')8;  Hasbrouck  v. 
Shuster,  4  i'.arb.  Ch.  285.  Thus,  the  plaintiff 
in  a  bill  to  enforce  a  trust,  in  which  he  and 
his  children  are  interested,  may  by  supple- 
mental bill  enforce  riglitn  nciiiiiied  by  liiiii  by 
assipiment  from  his  chililren  since  the 
original  bill  was  tiled.  ,lai|ues  v.  Hall, 
$u/>ra. 

1  Jones  r.  Jones,  3  Atk.  217. 

2  proves  V.  «'larke,  1  Keen,  132;  Murray 
V.  Urd  Klil 


ibiiiik,  10  Ves.  84. 
<*  Sue  aiUc,  \>.  188. 
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brought  the  alionoo  boforo  tho  Court  by  .supplenioutal  bill,  or  the  alienee 
might  hiuisolf  lilo  a  supplouiontal  bill  against  tho  original  plaintill"  and 
tho  othor  parties  to  tho  suit,  to  have  tho  benefit  of  the  proceedings.'' 

In  like  manner  if  a  plaintiff,  suing  in  his  own  right,  was  entirely 
deprived  of  his  interest,  but  was  not  the  sole  plaintiff,  the  defect  arising 
from  this  event  was  supplied  by  a  bill  of  this  kind.''  Therefore  if,  after 
the  bill  liled,  one  of  several  plaintilfs  totally  alienated  his  right  in  the 
subject-matter,  or  became  bankrupt,  so  that  his  interest  became 
*ir)17  vested  in  his  assignees,  a  sujjplemental  bill  was*  filed  by  the 
remaining  plaintifls,  either  against  or  in  conjunction  with  the 
alienee  or  assignees,  to  carry  on  the  suit. 

Upon  the  same  principle  it  was  held,  that  if  a  plaintiff  became  a  luna- 
tic, a  supplemental  bill  was  filed  in  the  joint  names  of  the  lunatic  and 
his  committee  ;  ^  or  if,  after  the  institution  of  the  suit  by  a  lunatic  and 
his  committee,  the  committee  died  and  a  new  committee  was  appointed, 
the  suit  was  continued  by  a  supplemental  bill  on  behalf  of  the  lunatic 
and  his  new  committee. 

It  is  to  be  recollected  here,  that  an  assignment  or  alienation,  pendente 
lite,  is  not  permitted  to  affect  the  rights  of  the  other  parties,  unless  the 
alienation  disables  the  party  from  performing  the  decree  of  the  Court, 
as  in  the  case  of  an  assignment  by  a  mortgagee  of  his  interest  in  the 
mortgage,  pending  a  suit  to  redeem,  in  which  case  the  assignee  must 
be  brought  before  the  Court  by  supplemental  bill.^ 

Where,  however,  the  assignment,  pendente  lite,  was  of  an  equitable 
interest,  and  not,  as  in  the  case  of  bankruptcy,  by  operation  of  law, 
there  was  not  any  absolute  necessity  for  the  assignee  to  be  brought 
before  the  Court,  nor  does  it  seem  to  be  material,  whether  the  assignee 
was  a  plaintiff  or  defendant  to  the  bill.^ 

In  such  a  case,  however,  unless  the  alienee  could  be  protected  by 

*  See  Binks  V.  Binks,  2  Blish,  593;  Web-  plemental  bill.     Carow  v.  Mowatt,   1  Edw. 

ster  V.   Hitchcock,   11  Mich.  '56.      A   party,  Ch.  9.     [Ante,  281,  287.] 
who  acquires  an  entirely  new  ri^ht  or  interest  Where  a   plaintiff  assif^n.s  his  interest  in 

in  the  subject-matter  of"  the  suit,  by  purchase  the  subject-matter  of  the  suit  j)endente  lite, 

pending  the  litigation,  may  bring  such  right  and  obtains  a   reassignment   thereof   before 

or  interest  before  the  Court  by  supplemental  any  further  proceedings  are  had  in  the  cause, 

bill,  or  by  an  original  bill  in  the  nature  of  a  it  Is  not  necessary  to   bring  the  temporary 

supplemental  bill.      And   unless   he   makes  assignee  before  the  Court;  but  the  party  may 

himself  a  jiart}',  he  will   not  be  allowed  to  proceed  in  the  same  manner  as  if  no  sucli 

come  in  and  take  a  part  in  the  proceedings  in  assignment  had  been  made.     Scouten  v.  Ben- 

the  cause   without  the  consent  of  the  other  dcr,  1  Barb.  Ch.  647. 
partiesto  the  suit.     Wilder  w.  Keeler,  3  Paige,  ^  Ld.  Ked.  63. 

164;  Mills  v.  Hoag,  7  Paige,  18;  Van  Iloak  i  Ante,  p.  85. 

V.    Throckmorton,    8   Paige,    33;    Mason   v.  2  Ld.  lied.  74;  James  v.  Harding,   3   W. 

York  &  Cumberland  K.  R.   Co.,  52  Maine,  R.   474;    Williamson  v.  Jefferys,    12   W.  R. 

82,107;    [Tappan   w.  Smith,  5  Biss.  73;  hunt  403;  [Williams  v.  Winans,  5  C.  E.  Green, 

«.  Stephens,  75  111.  507.     But  a  purchaser  of  3!)4 ;    ante,  280,  287].     Supplemental  order 

land  by  metes  and  bounds  from  a  party  to  a  held  not  necessary  where  residuary  legatee, 

partition  suit  cannot  intervene  in  that  suit.  who  had  been  served  with  notice  of  the  decree, 

Griflin  v.  Wilson,  39  Texas,  213.     Nor  can  settled  her  interest;  service  of  the  notice  of 

a  purchaser  of  land  pending  a  suit  in  which  the  decree  on   the  trustees  being  sufficient, 

the  land  is  attached  to  secure  a  debt.     Ameri-  White  v.  Steward,  1  W.  N.  83. 
can  Exchange   Bank  v.  Andrews,  12  Heisk.  3  Kades  v.   Harris,   1  Y.  &  C.  230,  234; 

206].     A  new  defendant  cannot  be  added  to  see,  however,  Solomon  v.  Solomon,  13  Sim. 

a  suit  on  petition.     It  must  be  done  by  a  sup-  516;  Johnson  v.  Thomas,  11  Beav.  501. 
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the  ordinary  course  of  petitioning  for  an  order  that  the  alienor  may  not 
take  the  fund  he  is  entitled  to  in  the  suit  out  of  Court,  without  notice 
to  him,  he,  the  alienee,  usually  made  himself  a  party  to  the  suit  hy 
supplemental  bill  against  the  other  parties.*  This  was  generally  neces- 
sary wherever  the  alienee  wished  to  attend  under  a  decree,^  though  it 
seems  that  eyen  in  such  cases  the  Court,  under  the  old  practice,  gave 
permission  to  the  purchaser,  pendente  lite,  of  the  interest  of  a  party  to 
attend  without  filing  a  supplemental  hill  to  establish  his  right.  The 
order  was,  however,  qualified  so  as  not  to  prevent  the  plaintiff  from 
having  any  remedies  he  might  be  entitled  to  against  the  purchaser. 
The  order  in  such  case  was  at  the  expense  of  the  purchaser.® 

If  the  interest  of  a  plaintiff,  suing  in  autre  droit,  entirely  detennined 
by  death  or  otherwise,  and  some  other  person  thereupon  became  enti- 
tled to  the  same  property  under  the  same  title,  as  in  the  case  of 
an  executor  or  administrator  upon  the  determination  *  of  an  *1518 
administration  durante  minori  <Etate}  or  pendente  lite,^  the  suit 
was  added  to  or  continued  by  supplemental  bill. 

Formerly  the  rule  was  the  same  in  cases  of  bankruptcy  or  insolvency  ; 
in  which  case,  if  a  plaintiff,  an  assignee,  died  or  was  removed  pending 
a  suit,  and  a  new  assignee  was  ai)pointed,  a  supplemental  bill  was 
necessary ;  but  the  necessity  for  a  supplemental  bill,  in  such  cases,  has 
now  for  some  time  been  obviated.^ 

It  is  to  be  remarked,  that  in  the  cases  above  put,  viz.,  of  those 
which  effect  only  a  i)artial  change  in  the  interest  of  the  plaintiffs,  or  of 
one  of  the  plaintiffs,  the  parties  to  the  suit  are  still,  to  a  certain  extent, 
able  to  proceed  with  it,  though  from  the  effect  of  the  change  of  interest, 
occasioned  by  the  subsequent  event,  the  proceedings  are  not  suflicient 
U)  attain  their  full  object :  also,  that,  in  the  case  of  the  death  of  the 
party  suing  in  autre  droit,  if  the  suit  is  continued  by  the  individual 
8uc<-eeding  to  the  character  of  the  deceased  plaintilf,  there  is  no  change 
of  interest  which  can  affect  the  parties,  but  only  a  change  of  the  person 
in  whose  name  the  suit  must  be  prosecuted.* 

A  mat<'rial  distinction  prevailed  under  the  old  practice,  which  remains 
of  some  consequence  under  the  present  new  regulations.  It  is  to  this 
effect:  "  Where  a  sole  jjlaintiif,  suing  in  his  own  right,  was  deprived 
of  his  whr)le  right  in  the  matters  in  question  by  an  event  subsetiuent  to 
the  institution  of  the  suit,  as  where  a  |)laintiff  assigned  his  whole  inter- 
est U)  another,  the  plaintiff  was  no  longer  able  to  prosecute  for  want  of 
interest,  and  liis  assignees  claiming  liy  a  title  which  might  be  litigated, 
the  beDcflt  of  the  proceedings  could  not  l)e  olttained  liy  means  of  a  sup- 

<  Fonter   ».    Doaron,    Mud.    &   Gold.   59;  >  .loncii  p.  Bnosot,  I'rcr.  in  Cli.  174 ;  Stubbs 

Wright  r.  Meok.  .1  [own,  472.  v.  I-fiKh.  1  fox.  \M. 

6  Vp  Wil.l.r  r.  K<-.|rr,  .'t  I'nicp.  in4;  fanrl  2  ]A.  lUd.  M  :   Storv  Kq.  I'l.  §  340. 

Tlrfiwn   V.   Thotnan,   6    Ken.  .1.14,  Sup.  Crt.  of  «  H<-c  niitr,  l.Ml. 

M.l.j.  *  Ixl-  I{«tl-  "4. 

•  Toosoy  t;.  IJun  hell,  .Fac.  159. 
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plomoiital  bill,  but  was  sought  by  what  was  called  an  original  bill  in  the 
nature  of  a  supplemental  bill."  ^ 

This  distinction  was  not  artificial,  but  was  attended  by  a  considera- 
ble diU'crcncc  in  its  practical  results  ;  "  for  in  those  cases  in  which  a 
supplemental  bill  only  was  filed,  if  there  had  been  no  decree,  the  suit 
might  proceed  after  the  sup{)lemental  bill  had  been  filed,  in  the  same 
manner  as  if  the  original  plaintiff  had  continued  such ;  but,  in  the  case 
of  an  original  bill  in  the  nature  of  a  supplemental  bill,  the  whole  case 
was  open:  "a  new  defence  might  be  made,  the  pleadings  and  deposi- 
tions could  not  be  made  use  of  in  the  same  manner  as  if  filed  or 
*1519  taken  in  the  same  cause,  and  the  *  decree,  if  any  had  been  ob- 
tained, was  no  otherwise  of  advantage  than  as  it  might  be  an 
inducement  to  the  Court  to  make  a  similar  decree."  ^  Whilst  in  the 
case  of  a  mere  supplemental  suit,  the  benefit  of  the  original  decree,  if 
obtained,  was  expressly  given  to  the  new  plaintiff  by  the  supplementary 
decree,  and  he  was  declared  entitled  to  stand  in  the  place  of  the  plain- 
tiflT  in  the  original  bill,  and  to  have  the  benefit  of  the  proceedings  upon 
it,  and  to  prosecute  the  decree,  and  to  take  the  steps  necessary  to  ren- 
der it  effectual.^ 

The  authorities  are  not  quite  clear  as  to  the  cases  when  the  transmis- 
sion of  interest  of  a  sole  jDlaintiff  rendered  the  one  or  the  other  forms 
of  proceedings  applicable,  but  there  seems  no  doubt  that  wherever  the 
interest  of  a  plaintifi'  was  transmitted  by  act  of  Law  to  a  person  who 
thereupon  sued  under  the  same  title,  the  person  on  whom  it  so  devolved 
was  entitled  to  the  benefit  of  the  former  proceedings  in  the  suit,  or,  in 
other  words,  might  file  either  a  simple  bill  of  revivor  or  a  common  bill 
of  supplement. 

Moreover,  when  the  plaintiff  sued  in  autre  droit  and  his  interest  deter- 
mined, his  successor  representing  the  same  interest  might  proceed  by  a 
simple  bill  of  supplement,  and  this  rule  applied  although  he  did  not 
claim  under  the  former  plaintiff.^ 

We  have  now  to  consider  the  case  where  a  new  party  came  in  by  the 
same  title  as  the  original  plaintiff,  but  did  not  claim  directly  by  assign- 
ment from  him  ;  thus,  where  a  tenant  in  tail  succeeded  to  a  title  to  sue 
in  Equity,  upon  the  death  of  a  preceding  tenant  in  tail.  In  this  case 
he  might  proceed  by  supplemental  bill,  by  way  of  continuation  of  the 
original  suit ;  *  nor  did  it  make  any  difference,  provided  he  came  in 
under  the  same  title,  that  he  came  in  by  force  of  a  new  limitation  in 

5  I.fl.  Red.  65;  Sedgwick  v.  Cleveland,  7  85;  Bowie  v.  Minter,  2  Ala.  406;  Northmana 

Paige,  287,  290;  Chase  v.  Scarles,  45  N.  H.  v.  Insurance  Cos.,  1  Tenn.  Ch.  3121. 
511,  522.     The   suit   in   such  a  case  can  no  *>  See  (Jhase  v.  Searles,  45  N.  H.  522. 

longer   be   prosecuted   in   the   name   of    the  i  Ld.  Red.  64;  Attorney-General  v.  Fos- 

original  plaintiff,  but  the  assignee  must  make  ter,  2  Hare,  81;  S.  ('.  K3  Sim.  282;  Zinc  Co. 

himself  a  party  by  an   original    bill   in  the  v.  Franklinite  Co.,  2  Beasley,  -347. 
nature  of  a  snpj)lemcnfal  bill.     Mason  t).  York  2  Ld.   Hed.  65;  Attorney-General  «.  Foa- 

&  Cumberland  R.  R.  Co.,  r>2  Maine,  82,  107;  ter,  2  Hare,  81;  S.  C.  13  Sim.  282. 
Mill.^,   I'.    Hoag,   7   I'aige,    18;   Van   Hook   v.  3  Ante,  p.  1517. 

Throckmorton,  8  Paige,  33;  [Tappian  r.  Smith,  4  Lloyd  v.  Johnea,  9  Ves.  37; />os<,  1535, 

5  15183.73;  Butler  v.  Cunningham,  1  Barb.  1536,  and  note. 
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remainder,  upon  the  determination  of  a  preceding  estate  tail ;  he,  in 
such  case,  was  entitled  to  continue  the  suit  in  the  same  manner  as  a 
tenant  in  tail  coming  in  by  succession  as  issue  in  tail. 

This  doctrine  is  fully  investigated  by  Lord  Eldon,  in  the  case  ot  Lloyd 
V.  Johnes,^  and  the  result  seems  to  be,  that  it  is  only  on  the  gi-ound  that 
a  tenant  in  tail  is  supposed  to  represent  the  inheritance  and  the  inter- 
ests of  all  those  claiming  in  remainder  after  him,  that  a  remainder-man 
coming  in  after  the  determination  of  the  estate  tail  of  the  first  plaintiff 
was  permitted  to  carry  on  the  same  suit  by  supplemental  bill,  instead  of 
being  driven  to  his  original  bill ;  when,  therefore,  this  ground 
failed,  and  the  estate  of  *  the  original  plaintiflf  was  less  than  an  *1520 
estate  tail,  e.  g.,  an  estate  for  life,  a  person  coming  in  upon  a 
remainder,  on  the  determination  of  such  prior  estate,  could  not  continue 
the  suit,  but  must  commence  de  novo,  by  original  bill  in  the  nature  of  a 
supplemental  bill.^ 

So,  also,  an  ecclesiastical  person  succeeding  to  a  benefice,  if  he  wished 
to  obtain  the  benefit  of  proceedings  instituted  by  his  predecessor,-  must 
have  filed  an  original  bill  in  the  nature  of  a  supplemental  bill. 

It  is  to  be  observed,  that  it  is  only  in  those  cases  where  the  remainder- 
man comes  in  upon  the  same  title  as  the  former  plaintitf,  that  he  will  be 
permitted  to  sustain  a  simple  supplemental  suit.  In  Lloyd  v.  Johnes,' 
which  has  been  already  so  frequently  referred  to.  Lord  Eldon  says  :  "  I 
distinguish  between  cases  where  the  suit  is  founded  on  contract  by  the 
tenant  in  tail,  and  a  suit  to  bind  the  land  in  respect  of  charges  created 
by  the  author  of  the  gift ;  *  and,  in  Tonkin  v.  Lethbridge.^he  determined, 
that  another  title  accruing  since  the  filing  of  the  original  bill  will  not 
enable  even  the  same  person  to  carry  on  a  suit  by  simple  supplemental 
bill,  in  a  case  where  the  title  upon  which  he  originally  proceeded  had 
failed. 

The  same  principle  which  applies  to  suits  by  a  tenant  in  tail  applies 
where  the  suit  is  ayainsl  him  ;  and,  therefore,  if  a  bill  claimed  a  charge 
upon  the  whole  inheritance  in  strict  settlement,  and  the  first  tenant  in 
tail  in  being  is  made  a  party  defendant,  and  he  dies  without  issue,  all 

»  9  Vc-i.  57;  and  nee  Ld.  Rod.  72.  a  defendant;  see  Rcr.  Lib.  1857,  A.  424;  and 

1  Whr-re  th(!  iiitcro-t  of  the  pluiiiliff  wholly  fee  Llnvd  v.  Johnes,  9  Ves.  58;  I,d.  Red.  67, 

determines  on  liin  diiith,  the  suit  ciinnot,  on  71  ;    Si;ii>,'wick    v.  Ciuvclaiid,   7    raifjc,   290. 

that  event  \in]<]><-iunfi,  \>i:  ri'viv<-ii;  tnit  a  n<;w  When;  in  a  suit  by  tliurili-wanleiis  for  secur- 

bil!   must   Ix-   rilfd;    Walls    r.  Walts,  .Johns.  inf,'  ir'>;aiics  ^jivcn    to   a   parish,  sonu- of  the 

e.'Jl  :  and  see  W.-rdswi.rth  r.  I'nrkins,  12  W.  plaintiffs  ceased   to  till  the  ollice  of  rhurch- 

R.    120,   v.   (;.    K.;  in   which   niw   suit,  the  warden,  an  order  was  made  l>y  the  Master  of 

benefit  of  the   prfK-cedinK"  in  the  former  suit  the  Rolls,  directinR  the  suit  to  be  earned  on, 

mav,  if  priived  for,  be  obtained.     Sec  Slorv  in  the  names  of  Huih  of  the  plaintifls  a-s  eon- 

F<i    i'l.  5§  .'J49,  .i:>(»:  I.<l.  Ked."l»,  97;  HradV  tinned   in  office,  and   the   Hucressors   of   the 

«.  >IrCi,-ker,  1  f'omit.  214.     Where  a  defend-  others.     Smith  v.  Crea»y,  cited  Seton,  11G7. 

■nt,  whose  interest  cea«es  on  that  event,  dies,  [Anir.  1512,  n.  .3.] 

the  nuit   may,   it   neeins,    be   revivi'd   against  '^  l.d.  Red.  72. 

the   per«on   who   thereupon   be«<imeit  entitled  •  9  Ves.  57. 

to  hi.s  interest.     Thus,   where  a  defendant,  a  *  See    Sedfjwick    v.   Cleveland,    7    rai^e, 

tenant  in  tail  died,  the  nuit   was   revived   by  290-292;  Story  ]''j\.  I'l.  §  .'J51. 

the  common  order  of  revivor  and  supplement,  '  ('»o|M!r  Rep.   4:t ;  sei-  also  rrilchard   v. 

•Kainst  the  next  tenants  in  tail.   <re«swell  v.  Draper.  1    R.  &  M.  191;  Davidson  v.  Foley, 

Batemnn.  *'.  W.  R.  'JiiC,  220.  V.  (".  K.,  where  3  Hro.  C.  C.  098;  and  ante,  p.  1515,  note 
the  abatement  ocrurrc<l  through  the  d<aith  of 
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the  lu-ocecdiiifrs  might  be  had  against  the  second  tenant  in  tail,  as  if  he 
li:ui  boon  oriiiinally  a  party,  by  moans  of  a  supplemental  bill."  So,  also, 
where  a  bill  is  tiled  for  the  purpose  of  raising  a  charge  against  the  in- 
heritance, divided  into  estates  tail,  against  a  remote  remainder- 
•1521  man,  those  intermediate  not  being  *  yet  in  esse  ;  if,  after  the  cause 
has  proceeded  to  a  certain  length,  an  intermediate  remainder-man 
comes  into  cs.s-c,  the  course  is  to  lile  a  sui)i)lemeutal  bill  against  him, 
stating  the  former  proceedings,  and  such  statement  is  held  sulllcient  to 
put  the  focts  originally  in  issue,  — in  issue  with  regard  to  such  defend- 
ant ;  and  he  may  even  have  the  benefit  of  the  depositions  of  any  wit- 
nesses that  may  have  been  already  examined,  if  the  witnesses  should 
die.^  The  rule  in  this  case,  as  applied  to  a  defendant,  is  subjected  to 
the  same  qualification  that  it  is  subject  to  where  the  tenant  in  tail  is 
plaintiff,  viz.,  that  where  a  tenant  in  tail  takes  a  different  interest,  or 
rather  a  similar  interest  not  affected  by  the  same  circumstances,  it  is 
competent,  both  for  and  against  him,  to  bring  forward  the  equities  be- 
longing to  those  different  circumstances,  as  contradistinguishing  his  case. 

The  reader  is  to  be  reminded,  in  this  place,  that  when  there  is  a  de- 
cree against  a  tenant  in  tail,  and  he  dies  without  issue,  a  subsequent 
remainder-man  may  appeal  from  the  decree ;  for  which  purpose,  how- 
ever, he  must  make  himself  g,  party  to  the  original  suit  by  a  supple- 
mental bill,  praying  to  have  the  benefit  of  the  proceedings,  for  the 
purpose  of  appealing  from  the  decree.^ 

"If  hy  any  event,  the  whole  interest  of  a  defendant  is  entirely  de- 
termined, and  the  property  is  become  vested  in  another,  by  a  title  not 
derived  from  the  former  party,  as  in  the  case  of  succession  to  a  bishopric 
or  benefice,  or  of  the  determination  of  an  estate  tail,  and  the  vesting 
of  a  subsequent  remainder  in  possession,  the  benefit  of  the  suit  against 
the  person  becoming  entitled  by  the  event  described  must  be  obtained 
by  original  bill  in  the  nature  of  a  supplemental  bill."  ^ 

This  rule,  however,  is  only  applicable  when  the  estate  or  interest  of 
the  defendant  is  actually  determined,  and  a  new  estate  or  interest  ac- 
crues to  another  party.  Where  the  estate  or  interest  of  the  defendant 
is  not  determined,  but  only  becomes  vested  in  another,  by  an  event 
subsequent  to  the  institution  of  the  suit ;  as  in  the  case  of  alien- 
*1522  ation  by  deed,*  the  defect  in  the  suit  may  be  supplied  *  by  sup- 

8  Lloyd  V.  Johncs,  9  Ves.  58.  which  they  allej^cd  the  change  of  interest,  and 

1  Lloyd  V.  .Idhnes,  60 ;  query,  whether  the  other  facts  applicable  to  their  case,  and  prayed 
death  ofthe  witnesses  is,  in  such  case,  neces-  an  account  and  an  injunction  af;ainst  the 
sary  to  entitle  the  new  defendants  to  the  plaintiff  in  the  former  bill,  which  was  granted, 
benefit  of  their  depositions  ?  Zinc  (k).  v.  Kranklinite  Co.,  2  Beasley,  325. 

2  Giffard  r.  Hort.  1  S.  &  L.  380,  410.  *  It  is  to  be  recollected,  that  with  respect 
8  Ld.  Red.   67;  Storv  Eq.  I'l.  §  350  and       to   purchasers   or    incumbrancers    becoming 

note;  Chase  v.  Searles,"45  N.  H.  511,  522.  such  after  the  bill  filed,  tiiey  will  bo  bound 
In  a  case,  where,  subse((u<-nt  to  the  filing  of  l)y  the  decree,  wliethcr  the  plaintiff  have 
the  answer,  the  title  of  the  defendants  in  a  notice  of  them  or  not;  and,  therefore,  they 
suit,  under  the  foreclosure  and  sale  of  a  mort-  need  not  be  brought  before  the  Court  by  sup- 
gage  executed  bv  them,  became  vested  in  plemental  bill,  unless  the  legal  estate  has 
other  parties,  the  "latter  were  allowed  to  file  a  become  vested  in  them,  of  which  it  is  necessary 
bill  in  the  nature  of  a  supplemental  bill,  to  procure  a  conveyance.  [See  ante,  281.] 
against  the   parties   to   the  original  suit,  in 
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plemental  bill,  whether  the  suit  is  become  defective  merely,  or  abated 
as  well  as  defective.^ 

The  same  rule  also  applies  to  cases  where  the  interest  of  a  person, 
sued  in  autre  droits  is  determined  pending  the  suit,  as  in  the  case  of  an 
administration  durante  minori  (state  or  ad  litem,  or  of  an  executor  pen- 
dente lite. 

It  is  to  be  observed  that,  till  the  appearance  of  a  defendant  to  the  bill, 
there  is.  strictlv  speaking,  no  cause  in  Court  as  against  that  defendant ;  * 
therefore,  if  the  interest  of  a  defendant,  named  as  a  party  to  the  origi- 
nal bill,  should  determine  before  such  defendant  should  have  appeared, 
the  suit  cannot  be  continued  against  the  person  in  whom  his  interest  has 
become  vested,  by  a  mere  supplemental  bill ;  *  but  an  original  bill  in  the 
nature  of  a  supplemental  bill  must  be  filed,  which,  although  merel}-  sup- 
plemental against  the  other  defendants,  must  pray  that  the  new  party 
may  answer  the  original  bill  as  well  as  the  supplemental  matter,  and 
pray  distinct  relief  to  which  the  plaintiflf  ma}-  consider  himself  entitled 
against  the  new  defendant.* 

It  has  always  been  the  rule,  that,  when  a  defendant  becomes  bank- 
rupt after  decree,  his  assignees,  cannot,  hy  petition,  obtain  leave  to 
attend,  upon  taking  the  account  under  the  decree ;  they  must  either 
wait  till  the  plaintitf  brings  them  before  the  Court  by  supplemental  bill, 
or  file  a  supplemental  bill  themselves.* 

With  respect  to  creditor's  suit  the  course  was,  where  the  creditor  who 
filed  the  bill  died,  for  his  representative  to  revive  the  suit,  which  he 
could  as  of  course.®  If  the  representative  did  not  revive  the  suit,  it 
was  almost  a  matter  of  course  to  permit  another  creditor,  who  had  come 
in  under  the  decree  and  established  his  claim  as  creditor,  to  take  up  the 
proceedings  b^-  supplemental  bill.' 

*  It  is  to  be  observed,  however,  that  as  the  representative  of  ♦1523 
the  deceased  creditor  has  an  interest  in  the  prosecution  of  the 

1  Sodfpvick  V.  Clcvoland,  7   Paijre.  200.  2  In    Massachusetts,    the   executors  of  a 

For  in  tlii;st  cas«*s  the  new  party  conicf  before  deceased   defendant  to  a  bill  in  K(|uitv  may 

the    (>>urt   exactly   in   the  ."anie  pli>;ht  and  be  brouj^ht  in  by  a  liiil   of  revivor,  ult'houj^h 

condition   as   the   former  party,  is  bound  by  no  service  had  ever  been  made  on  the  testator, 

his  acts,  and   may  be  subject  to  all  the  costs  Heard  v.  March,  13  Cush.  580. 
of  the  jiroccedinjip*  from  the  bejjinninK  of  the  '^  Nor  can  an  order  of  revivor  be  obtained 

suit.     l'o»t,  VAU,  aii<l  note.     Itiit  the  dintinc-  in  such  case  against  the  person  in  whom  his 

lion    is  constantly  to  be   borne   in   minrl  be-  interest  has  become  vested, 
rween  (■a».mif  voluntary  alienation  and  cjises  *  Asbee  v.  Shi))lcy,  (i  Mad.  200;  see  also 

of  inv..liinlarv  alii-natimi,   as    bv  the    insol-  Crowfoot  v.  Mauder,  it  Sim.  .'tOti;   Stewart  r. 

vcncyor  baiikruiilcy  of  the  defendant.     In  Nichols,  1    Tanil.  .'lO? ;  HIand   r.  Davison,  21 

the  latter  cAses,  the  ajtsiifnee  muNt  l)e  made  a  Heav.   .112;    Williams   v.  Jackson,  7   W.    ){. 

party;  in  the  fontier,  he  may  or  may  not,  at  104;   llanly   r.    Hull,    14  Sim.   21;  P'ostcr  r. 

the  election  of   the   plaintiff'.      .Sed(iTvi(  k   v.  KonUr,  Hi  Sim.  6;J7;  Ivlinjfton  v.  Uanham,  2 

Cleveland,  7   I'aiKe.  200,  201;   I'enniman   n.  Coll.  610. 

.Norton,  1  itarb.  eh.  240.     Hut  the  ( 'ourt  can-  ''  In  such  a  case,  however,  the  assiirneo 

not,  ujM-.n  a  mere  iH-tition  in  the  ori;;iiuil  Huit,  should    lirst    apply   to  the  plaintiff  to   IHi-  a 

UMike   a  (MTHonal   rjecree  or  order  against  a  su|>plemental  bill ';   I'hilipps  w.  (JIark,  7  Siui. 

pur<lia«er /'^rx/crWr  litr,  who  iit  not  n  party  to  2^11. 

llie  suit, whereby  protx-rty  not  in  litigation  in  «  Livesev  v.  I.ivesev,  1  K.  it  M.  10. 

sur  h   suit  cAn  \x:  nfiectt-d ;  but  to  reaeh  and  '  llouldftch   r.  Manpiis    |)(ine|,'al,  1   S.  & 

ttfTect  Huch  pro[H-rty,  n  new  or  supplemental  S.  401;   I»ixon  f.  Wyatt,  4  Mad.  ;j02. 
bill  B^ain'tl  sudi  pun  hu'.er  is  neccMnary.    Liv- 
ingston r.  Kreelaml,  .1  Harb.  Ch.  &10. 

vol.    II.  :'A  MJ'J 
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suit,  in  rospoot  of  the  costs  already  iaciirred  in  it,  no  other  creditor 
wus  at  lib(>rty  to  (ile  a  supplemental  bill,  without  notice  to  such  represen- 
tative ;  and  that  the  proper  eouise  was  I'or  the  creditor  desiring  to  pros- 
ecute the  suit,  to  move  that  he  might  be  at  libert}-  to  tile  a  supplemental 
bill,  if  the  representative  of  the  deceased  plaintilf  did  not  revive  within 
a  limited  time,  and  serve  such  order  upon  the  representative.^ 

It  seems  that  the  motion  for  leave  to  tile  the  supplemental  bill  was 
made  upon  notice,  served  both  upon  the  representatives  of  the  former 
plaintill's,  and  upon  the  defendant,-  and  that  it  was  held,  that  if  the 
defendant  had  any  objection  to  urge  to  the  supplemental  bill  being 
*152-i  tiled,*  he  should  have  taken  that  opportunity  of  *  stating  it  to 
the  Court,  and  should  not  have  waited  to  do  so  till  he  put  in  his 
answer  to  the  supplemental  bill.^ 

What  has  been  stated  concerning  the  former  practice  will  be  sufficient 


1  Dixon  V.  Wyatt,  4  Mad.  392. 

2  It  is  provided  by  rule  in  the  Equity 
Courts  of  the  United  States,  that  whenever 
any  suit  in  Equity  shall  become  defective, 
from  any  event  happenintf  after  the  filing  of 
the  bill  (as,  for  example,  b}-  a  change  of  in- 
terest in  the  parties),  or  for  any  other  reason, 
a  supplemental  bill,  or  a  bill  in  the  nature  of 
a  supplemental  bill,  ma}'  be  necessary  to  be 
filed  in  the  cause,  leave  to  tile  the  same  may 
be  granted  by  any  Judge  of  the  Court  on  any 
rule  day,  upon  proper  cause  shown,  and  due 
notice  to  the  other  party.  And  if  leave  is 
granted  to  file  such  supplemental  bill,  tlie 
defendant  shall  demur,  plead,  or  answer 
thereto,  on  the  next  succeeding  rule  day  after 
the  supplemental  bill  is  tiled  in  the  clerk's 
office,  unless  some  other  time  shall  be  assigned 
by  a  Judge  of  the  ("ourt.     Rule  57. 

In  Pedrick  v.  White,  1  Met.  76,  it  was 
held,  in  a  case  where  an  answer  had  been 
filed,  issue  joined,  evidence  taken,  and  publi- 
cation passed,  that  a  supplemental  bill  ought 
not  to  be  filed  as  a  matter  of  course,  but  onl}' 
by  leave  of  the  Court  upon  sufficient  cause 
shown;  and  the  supplemental  matter  must 
be  verified  by  afhdavit,  or  other  satisfactory 
proof.  In  tappan  v.  Evans,  12  N.  H.  330, 
the  Court  held  that  after  decree  a  supplemental 
bill  introducing  new  facts  could  not  be  filed 
as  of  right,  but  only  by  leave  of  Court,  upon 
sufficient  cause  shown.  See  Eager  v.  Price. 
2  Paige,  333;  Lawrence  v.  Bolton,  3  Paige, 
294;  Dias  v.  Merle,  4  Paige,  259;  Winn  v. 
Albert,  2  Md.  Ch.  42.  Such  was  the  practice 
in  New  York,  in  relation  to  injunction  bills 
at  least.  Eager  v.  Price;  Lawrence  v.  Bol- 
ton, ubi  supra.  And  it  is  said  to  be  inost 
safe  to  apply  for  leave  in  all  cases.  1  Hoff. 
Ch.  Pr.  403;  sec  Webster  r.  Hitchcock,  11 
Mich.  56.  In  Barricio  v.  Trenton  Mut.  Life 
and  Fire  Ins.  (Jo.,  2  Beasley,  L54,  159,  the 
Chancellor  said  :  '  The  objection  that  the  bill 
was  filed  without  the  authority  of  the  Court 
is  not  matter  of  demurrer,  though  the  bill 
upon  that  ground  may,  in  the  discretion  of 
the  Court,  be  dismissed."  [See,  to  the  same 
effect,  Buckingham  v.  Corning.  2  Stew.  Eq. 
238.]     "The  filing  of  a  supplemental  bill," 


says  Mr.  Justice  Stor}',  "is  not  always  a 
matter  of  course,  but  .lometimes  special  leave 
must  be  asked  of  the  Court,  as  for  example, 
when  it  seeks  to  change  the  original  structure 
of  the  bill,  and  to  introduce  a  new  and  differ- 
ent case."  Story  Eq.  PI.  §  333;  Coldough 
V.  Evans,  4  Sim.  76 ;  Jones  v.  Jones,  3  Atk. 
110;  Crompton  v.  Wombwell,  4  Sim.  G28; 
Jenkins  v.  Eldredge,  3  Story,  300.  The  Court 
will  sometimes  ex  mero  mutu  direct  a  supple- 
mental bill  to  be  tiled,  if,  upon  the  hearing,  the 
justice  of  the  case,  in  its  own  opinion,  re- 
quires it  to  be  done.  Mutter  v.  Chauvel,  5 
Russ.  42;  see  Wood  v.  Mann,  2  Sumner,  slC; 
Veazie  v.  Williams,  3  Story,  54,  67. 

On  an  ex  parte  application  for  leave  to 
file  a  su]ipleniental  bill,  the  Court  examines 
the  question  so  far  as  to  see  that  the  privilege 
is  not  abused  for  the  purposes  of  delay  and 
vexation  to  the  defendant.  Eager  v.  Price, 
2  Paige,  333.  In  a  doubtful  case  the  Court 
may  direct  notice  to  be  given  of  the  applica- 
tion to  the  parties  who  have  appeared.  ICager 
V.  Price,  supni ;  Winn  v.  Albert,  2  Md.  Ch. 
42.  The  application  may  be  made  either  by 
motion  or  petition.  A  bill  of  this  nature 
ought  to  be  filed  as  soon  as  the  new  matter 
sought  to  be  inserted  therein  is  discovered. 
And  if  the  partv  proceeds  to  a  decree  after 
the  discovery  of  the  facts  upon  which  the 
new  claim  is  founded,  he  will  not  be  per- 
mitted afterwards  to  file  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  founded  on 
such  facts.     Pendleton  i\  Fay,  3  Paige,  204. 

3  See  Pedrick  ?'.  White,  1  Met.  70 ;  Pinch 
V.  Anthony,  10  Allen,  477. 

1  See  IHxon  v.  Wyatt,  4  Mad.  392;  Ped- 
rick V.  White,  1  Met.  76.  So  an  objection 
to  a  supplemental  bill  in  Equity,  on  the 
ground  tliat  it  seeks  to  maintain  the  suit  upon 
facts  which  have  occurred  since  the  filing  of 
the  original  bill,  is  waived  by  omitting  to 
demur  to  it  upon  that  ground,  and  consenting 
to  go  into  a  full  hearing  before  a  Master  upon 
the  merits  of  the  case  as  set  forth  in  the  origi- 
nal and  sup)ilemental  bill.  Pinch  v.  Anthony, 
10  Allen,  470;  see  Pingree  r.  Coffin.  12  Gray, 
288,  323;  Underbill  v.  Van  Cortlandt,  2  John. 
Ch.  369. 
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to  make  the  new  enactments  and  orders  intelligible.  In  the  first  place 
we  have  seen  how,  upon  an  abatement  taking  place,  the  present  prac- 
tice provides  for  an  order  to  revive  being  obtained.  There  is  no  doubt 
that  this  section-  will  apply  in  all  cases  when,  under  the  former  prac- 
tice, a  simple  bill  of  revivor  was  the  proper  course ;  but  the  section 
goes  further  than  this,  and  appUcs  in  terms  to  cases  where  the  suit  has 
become  defective  by  reason  of  "  some  change  or  transmission  of 
interest  and  liability  :  "  and  it  also  pro\'ides,  not  only  for  an  order  to 
revive,  but  also  for  the  "  order  to  the  eftect  of  the  usual  supplemental 
decree."  There  were  for  some  time  doubts  whether  a  supplemental 
order  under  this  section  could  be  obtained  before  decree,  but  it  has 
been  decided  that  it  can  ; '  and  it  would  seem,  therefore,  that  this  sec- 
tion will  apply  to  all  cases  when,  under  the  former  practice,  upon  a 
transmission  of  interest  or  liabiUty,  a  simple  supplemental  bill  could 
have  been  filed,  and  the  plaintitf  was  thereby  entitled  to  the  benefit  of 
the  proceedings  already  tiikeu  place,''  whether  the  defect  occur  before 
or  after  decree.  Thus  the  section  will  apply,  and  an  order  to  the  effect 
of  the  usual  supplemental  decree  will  be  obtained,  on  the  birth  of  a 
child,  who  is  a  member  of  a  class  beneficially  interested.^ 

The  common  order  to  revive  and  carry  on  the  proceedings 
may  *  also  be  obtained,  when  the  suit  abates,  or  becomes  defec-  *152i> 
tive,  by  the  bankruptcy  of  the  plaintiff^  or  defendant;  ^  where  a 


2  15  &  16  Vic.  c.  86,  §  52. 

«  Ush  r.  .Miller,  4  De  G.,  M.  &  G.,  841; 
Pickford  V.  Bn.wn,  1  Kay  &  J.  643 ;  Hall  v. 
Clive,  20  Beav.  575. 

*  Martin  c.  Hadlow.  0  Ilare  Ap.  52,  where 
an  order  to  revive  and  carry  on  the  proceed- 
ings wa.s  made  in  an  adniiiiistration  suit.  In 
the  case  of  Tate  v.  Ix-ithoad. !)  Hare,  51,  when 
more  than  the  usual  supplemental  decree  was 
required,  leave  was  given  to  file  a  supple- 
mental claim. 

«  Full.rton  r.  Martin,  1  Drew.  2-38;  Pick- 
ford  r.  Brown,  ubi  tupra  ;  Phippen  »■  Brown, 
1  .Jur.  N.  .S.  6'J8;  .leMj  v.  Tugwell,  20  Beav. 
461.  Kor  fonn  of  order,  cee  Seton.  11G6,  No. 
9;  but  dce  (Jarreft  i'.  LaMiefMld,  11  W.  K. 
869;  nw  alKo  I.eyland  r.  L/yland,  10  W.  K. 
149.  An  in(|iiiry,  whether  the  pmcefdings 
were  iKrnefuial  to  the  infant,  is  not  necessnrv. 
Notley  p.  Palmer,  A  W.  !{.  201;  Barrett  V. 
White,  1  .Iiir.  N.  S.  52'i :  liohin-on  v.  Fratnp- 
ton.  1  W.  N.  .'J28;  thouch  hu<  h  an  inf|iiiry 
may  be  directed.  Brookfield  r.  Bradley, 
Seton,  1170.  The  order  wax  made  in  (iran- 
well  r.  «;nrner,  L.  K.  8  I'.(|.  n.V),  prefaced  liy 
the  recital  :  "  It  apfx-aring  to  be  for  the 
infantn'  benefit  that  they  nhould  be  bound  by 
the  decree."  If  any  ulep  has  been  taken 
after  the  abatement,  the  Court,  on  being  •■alis- 
fied  that  it  it  beneficial  for  the  infant,  ninv, 
on  making  the  order  for  cervice.  direct  the 
infant  to  be  bound.  .)<  l>b  r.  Tiijjwill,  20 
IV-av.  461;  nee  nl«o  Freeman  r.  Wliilbrrad, 
12  W.  K.  6l!t.  irpon  the  birth  of  an  infant 
tenant  in  tail,  alier  a  tij^cial  ca«e  ban  been 
aet  down   for   hearing,  the  proper  courne  for 


bringing  the  infant  before  the  Court  is  to 
discharge  the  order  for  setting  down,  and 
amend  the  special  case  by  making  the  infant 
a  party.  Thistlethwaite  i'.  Gamier,  5  De  (i. 
&  Sm"  7-3.  and  Savage  v.  Snell.  L.  R.  11  Eq. 
264,  the  latter  non-concurring  with  Palmer  v. 
Flower,  18  W'.  H.  887.  And  see  Barnabv  v. 
Tassell.  L.  K.  11  Kq.  .304,  where  the  special 
case  was  amended  at  the  hearing  by  adding 
a  parly  in  existence  before  application,  and 
accidenfallv  omitted.] 

1  .lackson  f.  Riga  Railway  Co.,  28  Beav. 
75;  6  .lur.  N.  S.  ;(.t6;  .Macdonald  v.  Macfar- 
lano,  0  W.  R.  245,  V.  C.  W. ;  and  see  Mostyn 
c.  Emmanuel,  5  N.  R.  464,  V.  C.  W.;  but  see 
Maw  f.  Pearson.  12  W.  R.  701,  M.  R.,  where 
the  Court  refused  t<>  make  the  order  at  the 
instance  of  the  defendant  after  decree,  though 
the  a-ssignees  declined  to  ])rocced. 

2  1-a.sh  )•.  Miller,  4  De  G.,  M.  &  (J.  841 ;  1 
Jur.  N.  S.  457;  Cochrane  v.  Philli|)s,  .3  W.  R. 
461,  V.  (;.  S. ;  Cross  v.  Thomas,  16  Beav. 
592;  17  .lur.  3.36;  Kitchen  r.  Himble.  8  .lur. 
N.  S.  .'.88;  10  W.  R.  (ISti,  V.  C.  W.;  .loberns 
ft.  Condi,  Siton.  llOti;  and  see  ib.  1170. 
,Snch  an  onler  was  made  in  the  case  of  a 
deed  of  inspectorship:  Croskev  v.  Eumpean 
&  American  Steam  Co.,  1  W."N.23,  70,  V. 
<!.  W.;  or  a  deed  of  assignment :  Overman  v. 
(Herman,  1  W.  N.  142;  12  .lur.  N.  S.  326, 
M.  R.  Where  the  assignees  have  been 
bri.imht  before  the  Court,  the  bankrupt 
Hhiiuld  not  be  served  with  any  fiirtlier  pro- 
ceedings in  the  cause.     Robeii^m  r   Soulh- 

fnle,    U   Hare,   22-3;    Slahlschmidt  v.  l/<'tt,    5 
tare,  595;  llJur.  885. 
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new  assiij;noo  has  boon  appointoil ;  *  whore  a  sole  plaintiff  has  been 
found  lunatic  ;  ■•  where  a  delondaiit  has  boeonie  lunatic  ;  ^  and  where  a 
now  conuuittoo  of  a  lunatic  defendant  has  been  appointed."  A  similar 
order  may  also  be  obtained  against  the  trustee  of  a  settlement  of  the 
interest  of  a  female  plaintilf,''  or  defendant ;  *  and,  generally,  in  the 
case  of  an  assignniont  pendente  lite.'" 

The  connnon  order  to  revive  may  also  be  obtained  where  the  suit 
relates  to  real  estate,  and  the  abatement  is  occasioned  by  the  death  of 
a  sole  plaintiff,  who  has  devised  his  interest ;  ^"  though  the  Court  at 
first  hold  otherwise  ; "  and  where  the  abatement  or  change  of  interest 
requires  that  the  frame  of  the  suit,  with  respect  to  parties,  should  be 
altered.^-  The  Court,  however,  refused  to  make  the  common  order 
against  the  curator  of  one  of  the  plaintiffs  who  had  been  convicted,  in  a 
foreign  country,  of  felony ;  although  the  curator,  according  to  the  law 
of  the  foreign  country,  fully  represented  him." 

The  common  order  to  re^dve  has  been  made  in  the  following  cases : 
On  the  application  of  the  heir-at-law  and  administrator  of  a  sole 
*1526  plaintilf,  in  a  foreclosure  suit ;  ^*  on  the  a2)plication  of  the  *  per- 
sonal representative,^  or  devisee,^  of  a  sole  plaintiff;  on  the 
application  of  the  surviving  plaintiffs,  where  the  suit  abated  by  the 
death  of  one  of  several  co-plaintiffs  ;  ^  on  the  application  of  a  plaintiff 
against  a  co-plaintiff,  on  whom  a  new  interest  had  devolved ;  *  on  the 
application  of  the  plaintiff  against  a  co-executor  who  proved  the  will 
subsequent  to  the  institution  of  the  suit ;  ^  and  against  a  co-plaintiff  who 
had  executed  an  inspectorship  deed ;  ^   on  the  application  of  one  of 

8  Gordon  v.  Jesson,  16  Beav.  440.  see  Greenhalgh  v.  Rumnev,   5  N.  R.  463,  V. 

4  Dangar  w.  Stewart,  9  VV.  R.  200,  V.  C.  K.  C.    W.;    see,    however,    Hall   v.    Clive,   20 

6  Brvan  v.  Twigg,  3  Eq.  Rep.  62,  V.  C.  Beav.  575;    Tedder  v.  Redder,  5  Jur.  N.  S. 

K.;  3  \V.  R.  42.  1145,  M.  K. 

6  Thewlis  v.  Farrar,  Seton,  1166,  No.  8.  i»  Grillon  v.  Rotch,  1  Dr.  &  Sm.  621 ;  and 

T  Atkinson  v.  Parker,   2  De  G.,  M.  &  G.  see  Stalile  v.  Winter,  3  W.  R.  580,  M.  R. 

221;  16  Jur.  1005.  ^*  Ward  v.  Shakeshaft,  1  Dr.  &,  Sm.  607; 

8  Noble  V.  Stow  (No.  2),  30  Beav.  512;  Fane  v.  Richards,  11  W.  R.  524,  M.  R. 

8  Jur.  N.  S.  147.  ^  Morritt  v.  Walton,  2  W.  R.  544,  V.  C. 

■■>  James  v.  Harding,   3  W.  R.  474,  V.  C.  K.;  Flockton  v.  Slee,  5  Jur.  N.  S.  422;  7  W. 

W.;  WasialU.  Leslie,  Seton,  1170;  Freeman  R.  393,  M.  R.,  and  Pindar  v.  Pindar,  there 

V  Pennington,  3  De  G.,   F.  &  J.  295;    Wil-  cited;  Seton,  1169;    Eyre  v.  Brett,  13  W.  R. 

liam«on  v.  Jeffervs,  12  W.  R.  403,  V.  C.  W.;  732,   M.  R.;    but  see  Townend  v.  Toker,   14 

Brandon  v.  Brandon,  3  N.  R.  287,  V.  C.  K.;  W.  R.  300,  M.  R. 

but  see  Greenhalgh  v.  Rumney,  5  M.  R.  403,  ^  Jackson  v.  Ward,  1  Giff.  30;    5  Jur.  N. 

V.  C  W.     It  is  not,  however,  generally  ne-  S.  782;    Gilbert  v.  Tomlinson,  6  Jur.   N.  S. 

cessary  to  bring  an  assignee  pendente  lite  be-  532;  8  W.  R.  467,   V.  C.  S. ;    Kyre  v.  Brett, 

fore  the  Court.    See  an<e,  281;  and /)os<,  1516.  13  W.  R.  734,  M.  R.;    but   see 'Townend  «. 

10  E^Te  V.  Brett,  13  W.  R.  732,  M.  R.;  ib.  Toker,  14  W.  R.  300,  M.  R. ;  Bedford  ».  Bed- 
763,  L."JJ. ;  34  Beav.  441;  and  see  Jackson  ford,  1  W.  N.  121,  M.  R. ;  Colyer  v.  Colyer, 
V.  Ward,  1  Giff.  30;   5  Jur.  N.  S.  782;    Gil-  L.  R.  1  Ch.  Ap.  482. 

bert  V.  Tomlinson,  6  Jur.  N.  S.  532;   8  W.  8  Hall  v.  Clive,  20  Beav.  575;    Smith  v. 

R.  467,  V.  C.  S.  Horsfall,  24  Beav.  331;  Ure  v.  Lord,  2  Dr.  & 

11  Watson  V.  Loveday,  3  W.  R.  386,  V.  C.  Sm.  363;  10  Jur.  N.  S.  1042;  but  see  Hinde 
W. ;    Dendv  v.  Dendy,   5  W.  R.  221,  V.  C.  v.  Morton,  2  H.  &  M.  368. 

W.;    Williams  v.  Williams,  9  W.  R.  290,  V.  *  Foster  v.  Bonner,   33  L.  J.  Ch.  384,  V. 

C.  K.;  Brooke  v.  Brooke.  9  W.  R.  804,  V.  C.  C  K. 

K.;  Laurie  «.  Crush,  32  Beav.  117;  9  Jur.  N.  5  Haldane  v.  Eckford,  1  W.  N.  50;    14 

S.  453,  M.  R.  W.  R.  300,  328,  V.  C.  W. 

12  Jervoise  v.  Clark,  2  W.  R.  3.37,  V.  C.  •'  Croskev  v.  European  &  American  Steam 
K.;   Johnson  v.  Hammersley,  24  Beav    498;  Co.,  1  W.  N.  70,  V.  C.  W. 
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seyeral  co-tenants,  who  had  obtained  an  order  for  liberty  to  attend  the 
proceedings,  in  a  suit  which  had  abated  by  the  death  of  the  sole  plain- 
tiff, his  co-tenant ; '  and  on  application  of  the  plaintiff  against  the 
devisee ;  *  and  against  the  personal  representative  of  a  defendant.^ 
Where  a  mairied  woman,  who  had  obtained  a  protection  order  ^^  was 
made  a  defendant,  as  a  feme  sole,  and  the  protection  order  was  after- 
wards discharged,  the  usual  order  to  revive  and  carry  on  the  proceed- 
ings against  her  and  her  husband,  was  made,  on  motion." 

When  the  order  of  revivor  is  made  against  the  personal  representa- 
tive of  an  accounting  part}',  the  usual  accounts  of  the  estate  of  the 
deceased  will,  if  required,  be  ordered  to  be  taken,  if  the}-  do  not  admit 
assets.^* 

In  those  cases  where  the  Court  will  not  make  the  order  to  revive  and 
carr}-  on  the  proceedings  on  an  ex  parte  application  by  motion  or  peti- 
tion, a  supplemental  bill  must  be  filed,  by  and  against  the  persons  by 
and  against  whom  the  proceedings  are  sought  to  be  carried  on.^^ 

An  order  of  revivor  may  be  made  after  the  lapse  of  a  long  period, 
and  such  an  order  was  made  against  the  defendant's  representa- 
tives ten  years  after  a  demurrer  was  allowed  with  leave  to 
*  amend  ;^  but  after  a  lapse  of  more  than  twenty  years,  and  *lo27 
where  all  the  parties  to  the  original  suit  were  dead,  the  order 
was  refused ;  ^  and  the  right  to  such  an  order  is  not,  it  seems,  barred 
by  the  lapse  of  time,  but  it  is  in  the  discretion  of  the  Court. ^ 

In  some  cases,  where  the  suit  abates  by  the  death  of  a  party  who  has 
no  legal  personal  representative,  the  Court  will  either  appoint  some  one 
to  represciit  the  estate  of  such  party  ;  *  or  will  allow  the  suit  to  proceed 
in  the  absence  of  any  such  representative.  In  the  latter  case  no  order 
of  revivor  is  necessary ;  in  the  former,  the  suit  must  be  revived  in  the 
usual  way,  against  the  person  appointed  to  represent  the  estate  of  the 
deceased  party.'  Tlie  cases  in  which  the  Court  will  disjjcnse  with 
the  personal  representative  of  a  deceased  party,  or  ai)point  some  one  to 
represent  his  estate,  are  the  same  as  those  in  which  it  would  have  made 
a  similar  order,  if  the  suit  had  been  instituted  after  the  death  of  the 
party,  and  have  been  before  fully  considered."     Where  one  of  several 

^  DohHon  c.  Faithwnite,   10  W.  K.  183.  L.  i"  Dcndv  v.   Drndv.   5  W.  R.  221,   V.  ('. 

JJ. ;  reveming  S.  C.  'M  Btav.  228;   8  Jiir.  N.  W.;    Williiiiiis  r.  \\'illinms,  !(  W.  H,  2!l(!,  V. 

8.  26.  ('.  K.;   Hnioke  ».  Unmk.-,  'J  W.  K.  804,  V.  C. 

*  I^we  ».  WaMon.  1  Sm.  &  U.  12.'};    FJirl  K.;  (Jiiillnii  i-.  Holrli,  1  Dr.  &  .Sm.  02) ;  (Jrcen- 

Durham  r.  U'Rard,  34  Ht-nv.  442.  lmli;li  v.  Hmiiiifv.  h  N.  1{.  403,  V.C  W. 

»  Martin  r.  HaMlow,    10  .Iiir.  !p04;    9  Unre  »   Uccks  v.  Stanhope,  1  Jur.  N.  S.  413,  V. 

Ap.  hi\    IVtrc  r.  IVtn-,    1    W.  K.  302,  V.  <'.  C  K. 

K.;    Manin  t.  rurn.ll,    3  \V.  I£.   3!).'),   L.  J.I.  a  \\\nm\  r.  DiiviMm.  21  R.-av.  312. 

Tlii-"  nrflcr  will  not  lie  niadn  aKninitt  ••xccutorH  *  .\Im'|i    r.    IVll,   24   Hcii\ .   4.M  ;    IVcr  r. 

until  thcv  have  jiroxiMl.     .Ii.vii;  w.  Itawlins,  1  f'ooki-row,     2    Hrnsifv    (N.    .J.),    130;    i>oft, 

W.  N.  102;   12  \V.  K.  78,-.,   M.  K.  iri42,  note. 

1*  rndcr  20  \-  21  Vi.-.  <•.  8,-.;  nntr,  p.  87.  ■•   I'ndcr  15  &  10  Vic.  c.  80,  §  44;    anlt, 

"  KiKlk";  t.  Ww.ion.   4   1»<- (i.   &  .1.  210;  pp.  2(1 1.  ir.l4. 

15  .Jur.  N'.  .S.  723;  ih.  3H0,  V.  C.  K.  ''  Hliss  r.  Putnam,   29  \\ca\.  20;    and  hoo 

'3  Kdwardx  r.  Hail.-v,   19  M.av.  4f»7 ;  Cart-  Si-ton,  1178-1181. 

wriffht  p.  .Shcphi-ard.  20  H<av.  122;  ovirrul-  «  Auii,  pp.  2<Mt  202;    and  *<ro  I.ovr.-fpr  r. 

I'PK  Tatf  r.  U'illw.-Kl.   9   Haiv  Ap.  U\\    S.  C.  Norrin,  10  .lur.  N.  S.  1173;    II  W.  li.  201,  V. 

mom.  Yat«  v.  Lightlioad,  10, lur.  904.  '■.  K.,  wUcre  the  chtaic  Uing  insolvent,  the 
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phiiutiUs,  fhiiming  jvs  next  of  kin,  (liinl  botbrc  decree,  without  iiny  legal 
personal  representative,  tlie  Court  ordered  the  suit  to  be  revived,  at  the 
instance  of  the  surviving  plaiutiHs,  against  the  same  defendants ;  and 
did  not  reijuire  an}'  reiireseiitativc  of  the  deceased  plaintiff  to  be 
npi)ointed  ; "  but  where  one  of  three  plaintiffs,  suing  as  residuary  lega- 
tees, died  before  decree,  no  order  to  revive  was  held  to  be  necessary.* 

The  party  obtaining  the  order  to  revive  may,  if  a  resident  out  of  the 
jurisdiction,  be  ordered  to  give  security  for  costs.^ 

The  Court  will  not,  in  general,  permit  a  suit  to  be  revived,  for  the 
purpose  of  deciding  the  question  of  costs  only  ;  i°  the  general  rule  being, 
that  if  a  party  dies  before  taxation  of  costs,  there  can  be  no  revivor,  in 
respect  of  costs  only,  against  his  personal  representative."  This 
♦1528  rule  does  not,  of  course,  apply  where  any  thing  *  else  is  directed 
by  the  decree,  which  remains  unexecuted.  "  If,  by  the  decree," 
says  Lord  Chief  Baron  Gilbert,  "  the  party  is  to  pay  a  sum  of  money, 
or  if  a  duty  is  decreed,  if  he  is  to  deliver  over  a  bond,  or  deed,  ou 
writings,  or  if  any  thing  is  annexed  to  the  decree  besides  costs,  the 
suit  ma}-  be  revived."  ^ 

The  rule  applies  only  to  costs  which  remain  untaxed,  at  the  time 
when  the  abatement  takes  place.  Where  the  costs  have  been  actually 
taxed,  and  the  Master's  certificate  signed,  there  may  be  a  revivor  for 
them  ;  ^  because  when  taxed,  they  become  a  judgment  debt ;  and  as  at 
Law  a  judgment  may  be  revived,  so  it  may  in  Equity. ^  And  where  the 
plaintiff's  solicitor,  at  the  request  of  the  defendant's  solicitor,  had 
agreed  to  postpone  the  taxation  of  costs,  decreed  to  be  paid  to  the 
plaintiff,  on  an  undertaking  that  the  plaintiff  should  not  be  prejudiced 
thereby,  and  the  plaintiff  died  after  the  costs  were  taxed,  but  before 

personal  representatives  of  a  deceased  plain-  the  rule,  that  where  a  party  dies  there  can  be 
titf,  who  had  been  beneficially  interested,  no  revivor  for  costs,  is,  that  the  right  to  re- 
were  dispensed  with.  "  ceive  costs,  or  the  liability  to  pay  them,  dies 
V  Ure  V.  Lord,  2  Dr.  &  Sm.  263;  10  Jur.  with  the  person.  This  principle,  does  not  ap- 
N.  S.  1042;  and  see  Smith  v.  Horsfall,  24  ply  to  the  case  of  bankruptcy.  Ellisons. 
Boav.  331;  Levcester  r.  Norris,  10  Jur.  N.  S.  Sharp,  L.  R.  2  Ch.  Ap.  355;  Farrall  v.  Dav- 
1173;  13  W.  R.  201,  V.  C.  K.;  but  see  Hinde  enport,  L.  R.  3  Eq.  473.  A  bill  of  revivor 
V.  Morton,  2  H.  &  >I.  308.  cannot  properly  be  brought  upon  a  bill  of 

8  Hinde  i'.  Morton,  2  H.  &  M.  3G8.  discovery  merely,  after  the  answer  is  put  in 

9  Jackson  v.  Davenport,  29  Beav.  212;  7  and  the  discovery  is  made;  for  in  such  a  case 
Jur.  N.  S.  1224.  the  entire  object  of  the  suit  has  been  obtained; 

lo'  Ld.  Red.  202 ;  Gilb.  For.  Rom.  181 ;  but  and  the  plaintiff  can  have  no  motive  for  reviv- 

see  Ridgelv  v.  Bond,  18  Md.  433.  ing  it;  and  the  other  party  has  no  interest  in 

11  Morgan  v.  Scudamore,  2  Ves.  J.  313,  reviving  it.   Story  Eq.  Pl.§  371  a;  Horseburg 

316;    Andrews  v.  Lockwood,    15   Sim.   153,  v.  Baker,  1  Peters,  232,  236.     A   bill  of   re- 

1.56;  10  Jur.  277;    but  see  S.  C.  2  Phil.  3!)8;  vivor  will  not  lie  to  revive  a  motion.     Hen- 

11  Jur.  956;    Bowyer  v.  Beamish,  2  Jo.  &  dr'vj  v.  Olav,  2  A.  K.  Marsh.  464. 
Lat.  228;    Malins  i'.  Greenwav,   7  Hare,  391;  i  Gilb.  For.  Rom.  181 ;    Johnson  v.  Peck, 

Robertson  v.  Southgate,  7  Hare,  109;  13  Jur.  2  Ves.  S.  465;    see  Ridgley  v.  Bond,   8  Md. 

533;    Uinplebv  v-  VVavenev  Valley  Railway  433. 

Co.    1  J.  &  ri.  254;    Beam'es  on  Costs,   131;  2  Lowten  v.  Corp.  of  Colchester,  2  Mer. 

Morgan  &   Davev,   384   et  seq. ;    Travis  v.  113,  114;    Beames  on  Costs,   132,  and  cases 

Waters,  iJohn.  Ch.  85;    see   Story  Y.c\.  PI.  cited;  ib.   n.  (c);  Story  Eo.  PI.  §  371. 
§  371.     If  the  whole  ground  of  the  suit  has  »  Lowten  v.  Corp.   of  Colchester,  2  Mer. 

been  removed  by  the  death  of  the  plaintiff,  113,  114;  Edgill  w.  Brown,  1  Dick.  62;  Blower 

the  Court  will  not  hear  an  argument  merely  ».  Morrets,  3  Atk.  772;    Loader  v.  Price,  2 

to  determine  the  question  of  costs.    Johnson  Fowler's  Ex.  Pr.  309. 
V.  Thomas,  2  Paige,  377.    The  principle  of 
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the  Master's  certificate  had  been  signed,  his  representatives  were  allowed 
to  revive  the  suit ;  upon  the  ground  that  the  undertaking,  amounted  to 
an  agreement  that  the  suit  should  be  revived.*  But  the  circumstances 
of  the  case  were  very  special,  and  cannot  be  considered  as  iuipugniug 
the  general  rule. 

A  distinction  has  been  attempted  to  be  made,  between  an  abatement 
by  the  death  of  the  party  to  pay  the  costs,  and  an  abatement  by  the 
death  of  the  party  to  receive  them ;  holding,  in  the  latter  case,  that 
there  may  be  a  revivor  for  costs  ;  *  but,  in  Jopp  v.  Geering,^  8u-  John 
Leach  V.'C.  held,  on  demurrer,  that  if  the  defendant  dies  before  the 
costs  of  a  bill  dismissed  are  taxed,  a  bill  of  revivor  by  his  representa- 
tives for  costs  cannot  be  sustained. 

The  only  exceptions  to  the  general  rule  above  laid  down,  that  there 
can  be  no  revivor  for  costs  only,  which  have  not  been  taxed  before  the 
abatement  happened,  are  :  where  they  are  directed  to  be  paid  out  of  a 
particular  estate  or  fund ; ''  or  are  decreed  against  an  executor, 
out  of  assets  :  *  in  which  cases,  they  are  considered  as  *  a  charge  *1529 
or  lien  upon  the  estate,  and  not  upon  the  person,  and,  therefore, 
do  not  come  within  tlie  principle  of  Com-ts  of  Law  (on  analogy  to  which 
the.rule  is  founded) ,  that  •>  actiu  perso}ialis  moritur  cum  persona."  ^  The 
fact  that  the  bill  prays  specihcally  for  costs,  does  not  take  the  case  out 
of  the  general  rule.^ 

Where  one  of  several  defendants,  against  whom  the  bill  had  been 
dismissed  with  costs,  to  be  taxed  and  paid  by  the  plaintiff,  died,  it  was 
held  that  the  survivors  were  entitled  to  proceed  with  the  taxation,  with- 
out reviving  the  suit,  where  the  surviving  and  deceased  defendants  had 
carried  in  a  joint  bill  of  costs ;  ^  but  where  the  deceased  defendant 
appeared  separately,  the  Court  refused  to  direct  the  taxation  to  proceed 
without  a  revivor.* 

After  service  of  an  order  under  this  section,  if  the  defendant  do  not 
appear  it  is  not  necessary  for  the  plaintiff  to  enter  an  ajjpeurance  for 
him,  but  the  suit  may  proceed  in  his  absence.* 

If  the  defect  be  one  which  cannot  be  cured  by  an  order  under  tlie  f)2d 
section,  it  will  be  necessary  either  that  a  bill  of  supplement  under  the 
old  practice  sliould  be  liU'd,  or  that  resort  should  be  had  to  the  remedy 
given  ]>y  another  section  of  the  statute  whicli  will  be  next  considered. 

By  section  O-'J  of  tht;  1 '>  &  10  Vict.  c.  Hi],  it  is  eiuieted,  that  "  It  shall 
not  be  necessary  Uj  exhibit  any  sui)plemental  l)ill  in  the  said  Cotn-t  for 
the  purpose  only  of  stating  or  putting  in  issue  facts  or  circumstances 

*  Tucker  r.  Wilkin*,  7  Sim.  349.  1  Uroom'H  Mnximx,  809  et  »rn. 

•  h>-nmin  on  Con*,  IW;  on<l  m-o  Morgan  '  rin|)l.l.v  f.  Wavcney  ViUlpy  Kuilwny 
V.  fkmlamorp,  2  \'e».  J.  313;  3  Yen.  196.  Co.,  1  .1.  &  H.  2r.4. 

•  h  Mad.  37.'>.  "  Hiintor  v.  Duiiivl,  7  Hare,  281. 

7  IH..wer  V.  M'irrfitjt.  3  Atk.  772;    Knnp  *  ICdl.irtHon  r.   S..iitlit;al<',   7   Hare,   109; 

r.    Mnrkroll,    3    Atk.    812;    2    V.s.    S.    58(1;  13  Jiir    033;    Maliiin  v.  Grcrnway,   7   Ilaro, 

J<ihnt<in  V.  I-onkp,  rifod  3  Atk.  773;    .fiiiour  3;il. 

V.  Jrnt.ur,  10  V'ru.  M2,  572.  '  Wanl  v.  CartwriKlit,  10  Ilaro  A]).  73. 

*  Beaine»  oa  Cost*,  132. 
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whioh  may  liave  ocourred  iiftcr  the  institution  of  any  suit ;  hut  »*uch 
fiU'ts  w  cin  innstuncos  may  bo  introduciHl  by  way  of  amcndiuont  into  the 
origiujil  bill  of  (.'omplaint  in  the  suit,  if  the  cause  is  otherwise  in  sueh  a 
stiite  si8  to  allow  of  an  amendment  being  made  in  the  bill,  and  if  not  the 
plaintiti'  shall  be  at  libort}'  to  state  such  facts  or  circumstances  on  the 
record  in  such  manner  and  subject  to  such  rules  and  regulations  with 
resiiect  to  the  [)roof  thereof,  and  the  allbrding  the  defendant  leave  and 
opportunity  of  answering  and  meeting  the  same,  as  shall  in  that  behalf 
be  prescribed." 

'^o  carry  out  this  section  of  the  statute  it  is  provided  by  order,  that, 
where  there  is  some  defect  or  omission  in  the  statements  of  the  original 
bill,  or  facts  or  circumstances  have  occurred  after  the  institution  of  the 
suit,  which  it  is  material  to  state  on  the  pleadings,  and  the  suit  is  not  in 
such  a  state  as  to  allow  of  amendment,  the  plaiiitilf  may,  at  any  time 
before  decree,"  file,  at  the  Record  and  Writ  Clerks'  office,  a  written 
statement  to  be  annexed  to  the  bill,  by  which  such  defect  or  omis- 
*1530  sion  is  rectified,  or  such  new  *  facts  or  circumstances  put  in 
issue  ;  and  such  proceedings  by  way  of  answer,  evidence,  and 
otherwise,  may  be  had  and  taken  upon  the  statement  so  filed,  as  if  the 
same  were  embodied  in  a  supplemental  bill ;  but  the  Court  may  make 
any  order  which  it  thinks  fit  for  accelerating  the  proceedings  therein, 
in  any  manner  which  may  appear  just  and  practicable.^ 

After  decree,  such  order  can  only  be  efl'ected  by  filing  a  supplemental 
bill ;  ^  and  inasmuch  as,  before  decree,  the  bill  may,  in  almost  all  cases, 
be  amended,  a  supplemental  statement  is  very  rarely  filed. ^ 

A  supplemental  statement  is  only  available  for  the  purpose  of  stating 
new  facts  between  the  same  parties  ;  and  cannot  be  used  for  the  pur- 
pose of  adding  parties.^ 

A  defendant,  although  he  have  the  conduct  of  the  suit,  cannot  file  a 
supplemental  statement ;  ^  nor  will  the  Court,  on  the  application  of  the 
defendant,  order  the  plaintiff  to  file  a  supplemental  statement.® 

It  was  a  rule  of  the  Court,  before  the  enactment  of  the  53d  section, 
that  matters  which  occurred  after  the  institution  of  the  suit  could  not  be 

6  Commerell  v.  Hall,  2  Drew.  194;    S.  C.  Hare  Ap.  72;  17  Jur.  272;  S.  C.  nom.  Lvs  v. 

nom.  Commerell  v.  Bell,  18  Jur.  141.  Lee,  4  Do  G.,  M.  &  G.  219;  17  Jur.  607;"  and 

1  15  &  IG  Vic.  c.  8G,  §  53;  Ord.  XXXII.  see  Berrow  v.  Morris,  10  Beav.  437.  A  sup- 
2;  ante,  1523,  note.  plemental  bill  may  be  brought  on  behalf  of 

2  Ojmmerell  v.  Hall,  2  Drew.  194;  S.  C.  the  defendant  in  tlie  suit.  [Morri.'^on  v.  Sea- 
nom.  Commerell  v.  Bell,  18  .Jur.  141.  riKht,   4  Baxt.  479.]     Where   the   matter  is 

8  For  a  case  in  which  a  supplemental  bill  newly  ilisi-overed  evidence  on  the  part  of  the 

was    held     justifiable,    before     decree,     see  defendant  after  the  cau.se  is  at  issue,  or  after 

Goucher  ».  Ciayton,   11  Jur.  N.  S.  462;    and  pidjlication  is  passed,  or  even  after  a  hearing 

see  Braithwaite's  Pr.  81 ;  see  ante,  1515,  note ;  or  decree,  the  defendant  may,  by  a  petition 

post,  1531,  note;  1532,  note.  to  file  a  supplemental  bill,  obtain  relief,  and 

■*  Cftmmerell  v.  Hall,  2  Drew.  194;    S.  C.  an  order  allowing  him  to  introduce  the  new 

nom.  Comm£rfell  V.  Bell,  18  Jur.  141;    Heath  evidence,  either  by  putting  the  new  matter  at 

V.    Chapman,    17   Jur.    570;    1    W.   R.   344;  issue,  or  by  enlarging  publication,  or  by  a 

Heath  r.  Lewis,   18  Beav.  527;    Williams  «.  rehearing,  as  the  particular  stage  of  the  cause 

Jackson,   5  Jur.  N.  S.  264;    7  W.  R.   104;  at  which  the  discovery  is  made  may  require. 

Nicholson  v.  Gibb,   2  W.  R.   337;    Webb  v.  Baker  t).  Whiting,  1  .^torv,  232,  233. 
Wardle,  11  Jur.  N.  S.  278;  ante,  1516,  n.  6  Langdale  v.  Gill,  I'Sui.  &  G.  24;    16 

6  Lee  V.  Lee,  9  Hare  Ap.  91;    but  he  was  Jur.  104. 
allowed  to  file  a  supplemental   bill,    see  10 

1456 


ABATEMENT. 


^1531 


introduced  by  amendment ;  the  earlier  part  of  this  section  applies  to  that 
rule,  and  enables  such  matters  to  be  inserted  in  the  bill  by  amendment.'' 
K  the  bill  cannot  be  amended,  then  a  supplemental  statement 
maybe  filed.^  The  latter  part  of  the  *  order  is  not,  however,  *15ol 
frequently  acted  upon  when  an  abatement  takes  place,  as  it  has 
been  held  that  the  supplemental  statement  cannot  be  tiled  for  the  pur- 
pose of  bringing  forward  new  parties.^  The  object  of  such  a  statement 
seems  to  be  simply  to  strengthen  the  case  of  the  plaintiff  by  putting  in 
issue  new  matter  with  reference  to  the  decree  originally  asked  for,  but 
it  is  not  a  document  by  which  the  plaintitl"  can  obtain  a  ditfereut  decree, 
rendered  necessary  by  subseciuent  events,  or  by  which  he  can  bring 
before  the  Court  new  parties. 

In  cases,  therefore,  to  which  the  52d  section  does  not  apply,  and 
when  the  plaintitf  iUso  requires  new  parties  to  be  brought  before  the 
Court,  so  that  he  cannot  simply  file  a  supplemental  statement,  he  nuist 
fall  back  upon  the  old  practice  and  file  a  su[)[)lemeutiil  bill  or  claim,  and 
obtain  a  decree.  It  will,  therefore,  be  necessary  to  stiite  the  former 
practice  in  supplemental  bills  of  the  description  now  to  be  considered.-^ 


7  Tudway  r.  Jones,  1  K.  &  J.  601;  see 
Ropers  v.  Solomons,  17  Geo.  598. 

"  Nothinp,  which  occurred  prior  to  the  fil- 
inp  of  the  original  bill,  ouplit  to  be  added  by 
way  of  supplement,  unless  the  state  of  the 
caiise  is  such  tliat  an  amendment  can  no 
longer  be  obtained;  but  when  the  original  bill 
cannot  properly  be  amen<led,  any  new  matter 
necessary  to  be  put  in  issue  can  be  introduced 
bv  supplemental  bill.  (Joodwin  v.  Gnodwin, 
3'Atk.  370;  Dodpe  v.  Dodpe,  2'J  N.  H.  177; 
Veazie  r.  Williams,  3  Story,  54. 

Where  the  object  is  to  cure  some  defect  in 
the  original  structure  of  the  bill  by  adding 
other  parties,  or  stating  what  ought  to  have 
been  stated  before,  and  not  to  introduce  mat- 
ter arising  since  the  suit,  the  amendment, 
even  after  a  hearing  on  bill,  answer,  and 
pri-Kifs,  may,  by  the  jiractice  in  New  Hamp- 
ihire,  be  made  in  the  ordiiuiry  way,  or  by  a 
auppb-mental  bill,  if  that  appear  to  be  nmre 
convenient  ami  ju^t  to  tbc  parties.  Clark  r. 
Keene,  4(i  N.  H.  272;  Dow  r.  .lewell,  IH  X. 
H.  340,  359;  I>..e  v.  I»oe,  .(7  N.  II.  2(i8; 
Ikllows  c.  Ston*-,  14  N.  H.  175;  Tilton  v. 
Tilton,  9  N.  H.  394. 

If  the  Court,  in  a  proper  case,  has  given  a 
party  It-avp  to  tile  a  supplemi-ntal  liill,  he 
will  Iw  jM-rmitti'il  to  introduce  oIIht  matters 
into  the  suppli-mcnlal  bill,  which  might  have 
been  imorjorated  in  tliH  original  bill  bv  way 
of  amendment.  StnfTord  v.  Ilowlctt,  1  I'aigi-, 
2W   2<ll.    Itut  see  (  lark  r.  Hull,  31  .MisK-  .V20. 

In  r.drirk  v.  Whit.-,  1  .M.t.alf,  ~<i,  ii  was 
held  that  to  warrant  the  tiling  of  a  suppli!- 
mental  bill,  it  should  l»e  shown  to  the  Court, 
either,  l«t,  'I'lint  the  matter,  relieil  \ipon  a.s 
fupplemeiital,  Bros<'  nftiT  the  ririginal  suit 
was  commenced;  or,  2d,  That  the  facts  re- 
lied ujKin,  first  came  (o  the  plaintiff's  knowl- 
edge, or  were  made  known  to  him  in  puch  a 
manner,  that  he  could  avail  himxelf  of  them, 
after  the  cause  Lad  |>a»sed  the  alo^c  in  which 


he  might  have  had  leave  to  amend;  or,  3d, 
That  the  plaintiff  has  been  prevented,  through 
inadvertence,  misapprehension,  &c.,  of  him- 
self, agents,  or  his  counsel,  or  other  cause 
satisfactorily  shown,  from  availing  himself 
of  the  proposed  matter  of  hi«  supplemental 
bill,  at  an  earlier  stage  of  the  cause.  See 
Candler  v.  Petit,  1  I'aige,  1G8;  Stafford  v. 
Howlett,  1  I'aige,  201;  Welf.  Eq.  I'l.  188; 
Walker  v.  Gilbert,  7  Sm.  &  M.  45G.  It  was 
held  in  Harriclo  v.  The  Trenton  Mut.  Life 
and  Fire  Ins.  Co.,  2  Ik-asley,  154,  that  mat- 
ters, which  are  known  to  the  plaiutilT  before 
the  decree  in  the  original  suit  will  not  sup- 
port a  su])plcmenlal  bill;  nor  will  matters 
which  have  arisen  since,  if  thev  are  merely 
cumulative  evidence  of  the  charges  in  the 
original  bill. 

[New  events  or  new  matters  which  do  not 
change  the  parties  liefore  the  (^ourt,  nor  the 
rights  and  interests  of  the  parties,  but  merely 
refer  to  and  support  those  rights,  and  add  "a 
new  means  of  holding  the  property,  niiiy  bo 
brought  before  the  Court  l)V  supplemental 
bill  proper.  Willianis  v.  Wlnans,  22  N.  .1. 
Kq.  573,  580;  Kiddle  v.  Motley.  1  ba,  4fi8  ; 
Smith  V.  St.  lyouis  Mut.  Life  Ins.  Co.,  3  Tenn. 
Ch.  151:  French  r.  Hay,  22  Wall.  24i;.  And 
a  l)ill  wbieb  merely  iutrodurcs  supplemental 
matter  to  sustain  the  relief  sought  by  the  ori- 
ginal bill  is  not  a  supplMmimtal  suit,  but  grafts 
the  new  matter  into  the  original  suit,  and 
both  reiords  are  treated  as  one  reconl ;  and, 
in  such  cases,  the  defendant  who  has  de- 
murred to  the  original  bill,  may  demur  tu 
the  bill  as  huppleiiiented.  \\'illiinson  jT 
Fowkes  9  Hare,  I'.m,  .V.l4;  l|.>rt<pri  r.  Ilionip- 
soii,  3  Teiin.  <'h.  575;  Ilosanquet  e.  Marsliam, 
4  Sim.  573;  Cafton  v.  Carlisle,  5  Mad.  427. 
Anil,  1515,  note  l.| 

J  Heath  r.  Lewis,  18  Heav.  527;  Com- 
mcrell  r.  Hell,  IH.Iur.  141. 

2  Dixou  V.  Wyult,  4  Mod.  495. 
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With  respect  lo  the  form  of  :i  snpiiU'iuental  bill '  tho  49th  Order 
*1532  ♦of  August,  1841,^  directs,  '-Tiuit  it  shall  not  be  necessiiry,  in 
an}'  bill  of  revivor  or  stipple  mental  bill  to  set  forth  tiny  state- 
ments in  the  pleadings  in  the  original  suit,  unless  the  special  circum- 
etances  of  the  case  may  recpiire  it."  '^ 

This  order  was  never  material,  as  the  extent  in  which  it  was  neces- 
sary in  bills  of  this  description  to  restate  the  i)k'adings  in  the  original 
suit  was  still  to  be  determined  by  the  special  circumstances  of  the  case. 
As  under  the  present  practice  in  all  simple  cases,  as,  for  instance,  in 
the  case  of  bringing  before  the  Court  a  child  who  upon  its  birth  becomes 
a  member  of  a  class  beneficially  interested,  it  will  be  suflicient  for  the 
plaintid"  to  obtain  an  order  to  the  ellcct  of  a  supi)lemental  decree  by  the 
simple  process  already  mentioned  under  the  5 2d  section,  it  may  be 
inferred,  that,  in  the  cases  where  it  still  remains  necessary  to  lile  a 
supplemental  bill  or  claim,  it  will  be  incumbent  to  put  in  issue  as  against 
the  new  defendant  all  the  material  facts  of  the  original  bill.  It  will 
not,  however,  be  necessary  to  state  the  original  bill  at  length,  as  it  has 
been  held,  under  the  former  practice,  that  a  very  brief  statement  is 
sufficient  to  put  the  whole  case  in  issue  as  against  the  new  defendants.^ 

Thus,  in  Vigers  v.  Lord  Audley,*  it  was  held,  that,  where  a  supple- 


8  A  supplemental  bill  in  form  is  like  an 
original  bill,  except  that  it  prays  to  have  the 
benefit  of  tlie  proceedings  in  the  original  suit, 
and  to  be  taken  as  supplemental  thereto.  It 
should  be  signed  by  counsel,  and  iiled  and 
served  in  the  same  manner  as  an  original  bill. 
A  supplemental  bill,  with  the  original  l)ill  at- 
tached to  it  as  a  scliedule,  has  been  allowed 
to  be  tiled.  Grey  Coat  Hospital  v.  Westmin- 
ster Improvement  Commissioners,  2  Dc  G.  <& 
J.  61.  It  is  stated  by  Lord  Redesdale  (Ld. 
Red.  99)  that  an  original  bill  in  the  nature 
of  a  supplemental  bill  is  an  original  bill, 
which,  in  its  conseiiuences,  may  draw  to 
itself  the  advantage  of  the  proceedings  on  the 
former  bill.  Such  a  bill  is  now  usually 
framed,  and  will  be  filed,  as  an  original  bill, 
with  a  praver  that,  "  if  necessary  or  proper, 
the  l»ill  uiav  be  taken  as  supplemental"  to 
the  former  bill.  Earl  of  Shrewsbury  v.  North 
Staffordsliire  Railway  Co.,  9  Jur.  IJf.  S.  787 ; 
11  W.  R.  742. 

An  original  bill  in  the  nature  of  a  sup- 
plemental bill  should  recapitulate  so  much 
of  the  former  bill  as  is  necessary  to  show  the 
bearing  of  the  supplemental  matter.  Chase 
f.  Searles,  45  N.  H.  521,  522;  Vigers  v.  Aud- 
lev,  9  Sim.  72. 

'  1  The  Supreme  Court  of  the  United  States 
have  adopted  the  same  rule.  See  Equity 
Rules  [Infra,  2388,  Rule  58]. 
0  2  In  Story  lv|.  I'l.  §  343,  it  is  said,  that 
"  A  supplemental  bill  must  state  the  original 
bill  and  the  proceedings  thereon ;  and  if  the 
supplemental  bill  is  occasioned  by  an  event 
subsequent  to  the  original  bill,  it  must  state 
that  event,  and  the  consequent  alteration 
with  respect  to  the  parties;  and  in  general, 
the  supplemental  bill  must  pray,  that  all  the 
defendants  may  appear  and  answer  to  the 


charges  it  contains."  Chase  v.  Searles,  45 
N.  H.  511,  521.  In  this  case  Bellows  J.  said: 
"There  is  a  class  of  supplemental  bills  which 
operate  merely  as  an  amendment  of  the  origi- 
nal bill;  designed  to  remedy  some  defect  in 
its  structure,  by  stating  matter  that  ought  to 
have  been  .stated  before;  or  by  bringing  in  a 
party  that  ought  to  have  been  made  a  party 
before;  in  which  case  the  prayer  should  be 
that  the  new  party,  if  a  defendant,  should 
answer  the  original  bill.  In  neither  case  can 
it  be  necessary,  in  the  supplemental  bill,  to 
restate  the  matter  of  the  original  bill;  for, 
even  as  to  the  new  defendant,  he  becomes,  to 
all  intents  and  purposes,  a  party  to  the  origi- 
nal bill,  and  may  make  answer  and  put  in 
issue  its  allegations  as  if  originally  made  a 
party.  This,  in  truth,  is  but  another  form  of 
amending  the  original  bill  after  it  has  passed 
the  stage  when  amendments  are  ordinarily 
made  in  the  usual  mode,  and  the  effect  is 
substantiallv  the  same."  See  Thorn  v.  Ger- 
mand,  4  .lolin.  Ch.  363;  Shephard  v.  Merrill, 
3  John.  Ch.  422;  Goodwin  v.  Goodwin,  3 
Atk.  370;  Dormers.  Fortescue,  3  Atk.  132; 
Ensworth  v.  Lambert,  4  .John.  Ch.  605; 
M'Gown  V.  Yerks,  6  John  Ch.  450;  Harring- 
ton V.  Slade,  22  Barb.  161;  Clark  v.  Keene, 
46  N.  II.  273;  Gillett  v.  Hall,  13  Conn.  426, 
434;  Toppan  v.  Evans,  12  N.  H.  330.  See 
note  (3),  (inte,  p.  1531. 

[Upon  a  supiJemental  bill,  a  subpana  is 
not  ref|uired  unless  new  parties  are  made;  a 
rule  upon  parties  already  served  to  answer 
the  sup))lemcntal  bill  is  sufficient.  Shaw  v. 
Bill,  95  U.  S.  10.] 

8  Attorney-General  v.  Foster,  2  Hare, 
81. 

4  9  Sim.  72. 
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mental  bill  is  filed  against  a  new  defendant,  it  is  not  necessary  to  state 
in  it  all  the  circumstances  of  the  case  at  length  ;  all  that  is  requisite  is, 
that  the  plaintitf  should  state  so  much  of  the  case  as  shows  that  he  has 
an  equity  against  such  defendant. 

With  respect  to  the  parties  to  a  supplemental  bill,  if  the  bill  has  been 
rendered  necessaiy  b}'  an  alteration  of  interest  of  a  defendant, 
*  or  by  a  person  coming  in  esse  who  is  necessary  to  be  made  a  *1533 
defendant,  the  supplemental  bill  may  be  exhibited  by  the  plaintiff 
in  the  original  suit,  against  such  person  alone,  and  may  pray  a  decree 
upon  the  particular  supplemental  matter  alleged  against  that  person 
only ;  *  unless,  which  is  frequentl}'  the  case,  the  interests  of  the  other 
defendants  may  be  affected  by  that  decree,  in  which  case  such  other 
defendants  must  be  made  parties.^  In  the  case  of  Dyson  v.  Morris^' 
Sir  J.  Wigram  V.  C,  though  not  called  upon  to  make  an  express 
decision  upon  the  subject,  stated  his  opinion  to  be  "  That  the  cases  in 
which  the  parties  to  the  original  bill  Avere  necessary'  parties  to  a  supple- 
mental bUl,  were  those  in  which  the  interests  of  the  original  defendants 
required,  that  such  new  parties  should  be  before  the  Court,  and  that 
the  cases  in  which  the  parties  to  the  original  bill  were  not  necessary 
parties  to  the  supplemental  bill,  were  those  in  which  the  new  parties 
were  brought  ])elorc  the  Court  in  respect  of  the  interest  of  the 
plaintiff,  or  of  the  new  defendants."  Acting  upon  this  principle,  in  the 
case  of  Jones  v.  Howells,*  where  a  person  not  a  party  to  the  original 
suit  was  brought  before  the  Court  by  supplemental  bill  for  the  purpose 
of  litigating  questions  with  the  defendants  to  the  original  suit,  Sir  J. 
"Wigram  V.  C.  held  tliat  such  last-mentioned  defendants  ought  to  have 
been  parties  to  the  supplemental  bill.  Where  a  supplemental  bill  is 
merely  for  the  purpose  of  bringing  formal  parties  before  the  Court  as 
defendants,  the  parties  defendant  to  the  original  bill  need  not,  in 
general,  be  made  parties  to  the  supplemental,*^  and  the  recent  new  rules 

1  A  i>iiyi[)l<'nienfal  bill,  for  the  purpose  of  bill  for  tiic  purpniie  of  aililinp  now  niattcr,  or 
briM>;in>;  imrtics  In-forc  the  Court,  who  oiif^lil  for  l)riii;,^inu  new  parties  before  the  Court, 
to  have  lieen  piirtie-t  to  the  original  bill,  inav  may  be  liled  after  as  well  as  before  the  de- 
be  tiled  at  any  jx-riod  o("  the  cause;  ami  it  is  crec.  Jellkiua  v.  Kldred>;e.  .1  Story,  307; 
not  unfrequentlv  the  ease,  that  where  a  c-ause,  Woodward  n.  Woodward,  1  Oick.rj;!;  IJoeve 
at  the  hearing,  fias  Iwen  ordered  to  stand  over  v.  Skii)with,  1  E(i.  Ca.s.  Ab.  80;  2  Ch.  Kep. 
with  libirtv  to  add  parlies,  it  has  been  ex-  14'2;  Dormer  v.  Vortescue.  3  Alk.  14'2;  see 
pnsslv  directed  that  they  should  l)e added  by  North  Anier.  Coal  Co.  v.  Dvett,  2  Edw.  (;h. 
iiu|>plem>iital  bill:  .bities  v.  Jones,  3  Atlc.  llf);  I'leasants  r.  Lo>;an,  4  Hen.  &  M.  489. 
110;  thoin;h  even  the  ordiiuiry  direction  on  Ah  to  HUppleniental  bills,  liled  after  decree, 
Kuch  iK-casir)n,   that  the  plaintiff  shall   be  at  Hee  pful,  ir)3i!,  note. 

lilMfrtv  to  add   parlies     by    aniendinenl,   has  2  |,,|.  Kid.  3.j,  3d  ed.  .50;  see   also  Rifjnell 

been  Keld  to  authorize  ihii  IlliuR  of  a  suptile-  v   Atkins,  Mad.  iV:   (!eld.  3t;'.t.     If  the  decree 

mental  bill  for  that  purynise.     (Ireenwodd   v.  n^fainst  Ihi-  new  defendants  will  affect  the  in- 

Atkinson,  .1  Sitn.  41!(;  oee  Watt  r.  Crawford,  teresis  of   the  ori^'inal   defendant,  the  latter 

11  I'aige.  ■•'"•     Where  an  objection,  for  want  should     be     made     a    jmrty,    otherwise    not. 

of  parties,  is   made  out  of  m-ason,  the   plain-  ChiL»e  iv  .Searles.  45  N.  II.  611,  &23,  1)24. 
tiff,    iu'li'ad   of   amending'  lh<-   ori^'inal    bill,  *   1  Hare,  41.1. 

mav  tile  a  supplemental  liill,  merely  to  brinj;  *  2  Hare,  .142;  see  also  Fcary  ti.  Stcphcn- 

in  the  parties  wanlinK;  ami  the  il.flndantH  to  son,  1  Ifcav.  42;  I'inkus  r.   I'ders,  r>   Ileav. 

the  ori>dn«l   •>•"  "'•'■'1   ""'.  '"   ""•"''   '■'*'"■<  *'«  2""':  Wilkinson  ii.  Kowkes,  9  Hare,  200. 
made  parties  to  the  siipiilemcntal    bill.     Kns-  '  I.d.  Ked.  T.");  (Jreenwood  v.  Atkinson,  6 

worth  r.  Ijimberl,  4  .b.hn.  Ch.   fJO'i;   Dow  v.  Sim.  4r.t;   ICnsworth  r.  LamlMrl,  4  .lohu.  Ch. 

Jewell,  18  N.  11.  340,  309.     A  supplemental  00.');  M'Guwn  v.  Yerks,  U  Juhu.  (Jh.  400. 
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conceiiiiuii-  partii's^'  will,  in  most  cases,  prevent  the  noeessity  of  making 

the  parties  to  tiie  original  bill  parties  to  the  sui)plemental  suit. 
*lo3-i  *  It  may  be  mentioned  here,  that  a  new  party,  representing 
the  interest  of  a  former  party,  who  comes  before  the  Court  by  a 
supplemental  bill,  whether  filed  by  himself  or  by  the  plaintitts,  stands 
exactly  in  the  same  plight  and  cotidition  as  the  former  party,  is  bound 
by  his  acts,  and  may  be  subject  to  all  the  costs  of  the  proceedings  from 
tlie  beginning  of  the  suit ;  ^  therefore  it  has  been  held  that  a  purchaser 
of  the  interests  of  a  party,  pendente  lite,  on  filing  his  supplemental  bill, 
comes  into  Court  pro  bono  et  malo,  and  is  liable  to  the  costs  of  the  pro- 
ceedings from  the  beginning  to  the  end  of  the  suit.  So,  also,  the  as- 
signees of  a  bankrupt  who  are  brought  before  the  Court  by  supplemental 
bill  may  be  liable  to  the  costs  of  the  whole  suit,  if  they  improperly  re- 
sist the  })laintiff's  demand.^  It  would  a[)pcar  that  the  plaintiff  might 
file  interi'ogatories  for  the  examination  of  the  new  defendant  as  well 
with  respect  to  the  new  matter  as  also  with  respect  to  the  contents  of 
the  original  bill,  for  under  the  old  practice^  such  a  defendant  might  have 
been  called  upon  to  answer  both  bills. 

The  proceedings  upon  a  supplemental  bill  of  this  description  are 
the  same  as  the  proceedings  upon  an  original  bill,  and  the  defend- 
ant may  adopt  the  same  means  of  defence.  Moreover,  there  are 
some  objections  which  appl}'  exclusively  to  proceedings  of  this  de- 
scription. 

Thus,  if  a  supplemental  bill  is  brought  upon  matter  arising  before 
the  filing  of  the  original  bill,  where  the  suit  is  in  that  stage  of  proceed- 
ing that  the  bill  may  be  amended,  the  defendant  may  demur,*  although 
the  bill  contains  an  allegation  that  the  facts  were  not  known  to  the 
plaintiff  till  the  original  cause  was  at  issue. ^  But  an  objection  to  the 
bill  on  this  ground  cannot  be  sustained  at  the  hearing.*'  A  defendant 
to  a  supplemental  bill  may  also  demur,  if  the  same  plaintiff  files  a  sup- 
plemental bill  claiming  the  same  matter  as  his  original  bill,  but  upon  a 
title  totally  distinct ;  as,  where  a  plaintiff  who  had  filed  a  bill  to  redeem  a 
mortgage,  as  heir-at-law,  was  found  not  to  be  the  heir,  and  he  afterwards 
bought  in  the  claim  of  a  third  person  to  the  heirship,  and  filed  a  sup- 
plemental bill  claiming  under  that  purchase,  a  demurrer  was  allowed.^ 
A  defendant  may  also  demur,  if  a  bill  is  brought  against  him  as  a 
*la3o  supplemental  bill,  upon  matter  arising  subsequent  to  the*  time 

8  Ante,  p.  191,  note.  4  Ld.    Red.    202;    Storv  Eq.  PI.   §   614; 

1  Ld.  Red.GS;  Storv  Eq.  PI.  §  342;  Sedg-      Stafford  v.  Howlett,  1  Paige,  200. 

wickt!.  Cleveland,  7  Paige.  290,  291;  [Trabue  6  Colclough  v.   Evans,  4  Sim.  76,  80;  but 

V.  Bankhead,  2  Tenn.  (Jli.  412].  see  Crompton  v.  Wonihwell,  4  Sim.  628,  6;i3; 

2  VVhitcombc  v.  Minchin,  5  Mad.  91.  and  Attornev-Gcneral  v.  Fishmongers'   Co., 
8  Vigers   v.    Lord    Audley,    9    Sim.    409.  4  M.  &  C.  1,"'9. 

But,  generally,  a  sup])lemental  bill  calls  upon  6  Ranger  r.  Great  Western  Railway  Co., 

the  defendant  to  answer    the  supplemental  13  Sim.  368,  371;  7  Jur.  935. 
matter    only.      See  American    Life    Ins.    &  7  Tonkin  i;.  Lethbridge,  G.  Coop.  43;  ara^e, 

Trust  Co.  V.  Bavard,  3  Barb.  Ch.  610 ;  Same  151.5,  note ;  and  see  Pilkington  v.  Wiguall, 

V.  Sackett,  iOid'  2  Mad.  240,  244. 
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of  filing  the  original  bill,  and  he  claims  no  interest  in  the  matters  in  liti- 
gation by  the  former  bill.^ 

A  motion  will  not  lie  to  take  a  supplemental  bill  off  the  file,  for 
irregularity,  on  the  ground  that  it  does  not  state  supplemental  matter. 
The  proper  course  in  such  case  is  to  demm-.'-  Besides  those  grounds  of 
plea  which  are  common  to  supplemental  and  original  bills,  if  a  supple- 
mental bill  is  brought  on  matter  which  arose  before  the  original  bill  was 
filed,  and  might  have  been  introduced  into  the  original  bill,  and  this 
fact  does  not  appear  upon  the  supplemental  bill,  it  may  be  pleaded.*^ 

Pleas  and  demurrers  to  supplemental  bills  are  sul)ject  to  the  same 
rules  both  with  respect  to  their  form  and  substance,  and  to  the  practice 
arising  upon  them,  as  pleas  and  demurrers  to  original  bills.* 

If  a  defendant  to  a  supplemental  bill  neither  demurs  nor  pleads  to  it, 
he  must  put  in  his  answer  as  in  the  ease  of  an  original  bill ;  ^  an  answer 
to  a  supplemental  bill  is  in  a  similar  form,  and  is  sworn  to  and  filed  iu 
the  same  manner,  as  an  answer  to  an  original  bill. 

If  the  supplemental  bill  is  filed  after  replication  in  the  original  suit,  a 
separate  replication  may  be  filed  in  the  supplemental  suit ;  ®  but  although 
the  original  suit  is  brought  to  a  hearing  after  replication  filed,  the  sup- 
plemental suit  may,  if  desired,  be  brought  to  a  hearing  on  motion  for 
decree  ;''  and  where  this  course  is  adopted,  the  alliduvits  and  other  evi- 
dence filed  in  the  case  may  be  set  forth  at  the  foot  of  the  notice  of 
motion  for  the  decree,  and  thus  used  in  the  supplemental  suit.* 

If  the  new  matter  in  the  supplemental  bill  is  not  admitted  by  the  de- 
ft-ndant's  answer,  it  must  be  prove(^  otherwise  the  supplemental  bill 
will  be  dismissed  with  costs.  For  this  purpose,  witnesses  may  be  ex- 
amined as  to  the  new  matter  contained  in  the  supplemental  suit.® 

It  is  to  be  recollected,  that  a  supi)U'meiital  suit  is  merely  a 
continuation  *  of  the  original  suit;'  and  that  whatever  evidence  *1536 

»  lA.  Red.  202;  and  sec  Baldwin  r.  Mack-  <>  If  such  bill  is  filed  without  any  sufficient 

own    -i  .\tk.  817.  grounds,  the  defendant  must  make   the  ob- 

a'lViwviT  r.  Bright,  13  Pri.  316.  jection  by  i)lea,  answer,  or  demurrer.     Law- 

8  .See  'M'Klwain   r.   Willis,  3   i'aipe,  .50.5;  R-nce  t).  "llolton,  3   I'aii^e,  2!l4;   Kiillon   Bank 

Storv  K'|.  I'l.  §  3.J8'i:  Stafford    r.   iTowlett,  v.  New  York  &  Sharon  (anal  Co.,  4  Paige, 

1  Ptt'ik'e,  2<M):  I.awrenef   v.    H<dlon.  3    I'aitce,  127. 

2!»4;  nnu,  l.VJO,  note.     Or  a  motion  may,  it  <>  Catton  V.  Earl  of  Carlisle,  5  Mad.  427. 

f«.!em«,  be  maile  to  take  it  off  the  tile.     Uaiiger  '  Gwvon  v.  Gwyon,  1  K.  &  J.  211. 

V.  Great  \Ve.«tcm  Itailway  Co.,  13  Sim.  308;  »  JbiU. 

7  .liir.  IW).  "  Wilkinson  i'.  Fowkes,  9  Hare,  5!t2. 

*  Wright   V.   Vcmon.    1    Drew.    08;    see  l  A   supidemental   bill,  when  |iro|icrly  be- 

Story  K<).  PI.  §§  338  rt,  001;  Kitlton   Bank  r.  fore  llie  C'uri,  is  an   addition  to  the  ori;,'inal 

New'  York  &  Sharon  Cnnal  Co.,  4  I'ai^e,  127.  bill,  and  becomes  part  of  it,  so  lliat  the  whole 

Wliether.  in  ca!>e  of  n  sniiplemental    bill  liled  bill  is  to  b<'  taken  as  one  ameiideil  bill,     (iii- 

without    lenvt!   of   the    Court,    the   objection  letl   v.  Hall,  13   Conn.   42il;    Hill    e.   Hill.    10 

should  be  taken   advnntnKe  of  by  demurrer  Alo.  527;    Potter    v.  Hnrelay,    1.5    Ala.   43!); 

or   motion   to  dismi««,   wai  started,    but  not  liamey  ».  (Jreen,  18   Ala.   771;  CunninKbam 

decided,  in  IVdrick  r.  White,   1  Met.   70,  7!».  r.  Koj^rers,  14  Ala.  147;  Harrinu'ton  r.  Slade, 

Hut  in  Hnrrido  v.  Tnnton  Mut.  Life  &   Fire  22  Harb.  Kil  ;  Mason  v.  York  vV  Cumberlniid 

Ins.  ('».,  2    IJenslev  (N.  .1.),  U)4,  1.5'l,  it    was  li.  K.  Co.,  .52  Maine,   107;  Cliouteau  r.    Kicc, 

held  that  the  obje<tion  in   su(h  a  case  could  1    Min.   HiO:  (lark  »".  Kiene,  40    N.  H.  273; 

not   betaken   bv   demurrer,   lhou(;h   the   bill  lllrndley  r.  Dil.rell.  ;i  ]\,\-.k.   .522:  Uillon   v. 

u|Kin  that   ^'rou'nil  ninv,  in   the   diMTelion  of  I>avi«,  .t  Tenn.    C|i.    .liM;)   inilr,    IM\,   note, 

the  Court,  l»e  di«misiii-("l.     .S-e  Fji^cr  r.  Price,  Hut  when  new  parties  are  hrounht  into  Court 

U  I'aigo,  aua;  1  iloff.  C'h.  Pr.  403.  by  the  nupplemeutul  bill,  it  is,  us  to  them,  a 
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wjis  proporlv  taken  in  tlio  oriiiinal  suit,  may  be  made  use  of  in  both 
suits,  oven  though  not  ontitknl  in  the  su})pleniental  suit ;  tlnis  dep- 
ositions taken  in  the  original  suit  may  be  read  at  the  liearing  of  botlx 
eauses  ;  and  this  was  permitted  in  a  case  where  the  original  bill  was 
liletl  by  the  plaintiff ,  a  married  woman,  in  a  wrong  name  (t.  e.,  as  the 
widow  of  the  testator,  when  her  husband  by  a  previous  marriage  was 
living),  and  the  object  of  the  supplemental  bill  was  to  correct  this  error, 
and  to  bring  her  husband  before  the  Court. '■^ 

If  there  has  been  no  decree  in  the  original  suit  before  the  suj)ple- 
mental  bill  is  filed,  the  original  and  supplemental  suit  may  come  on  for 
hearing  together  (unless  the  supplemental  bill  is  merely  for  discover}') , 
and  one  decree  will  be  made  in  both.^  But  if  a  decree  has  been  ob- 
tained before  the  event  by  which  the  supplemental  bill  was  rendered 
necessary,  though  it  was  onl}'  a  decree  /*<*•*,*  there  must  be  a  decree  on 
the  supplemental  bill,  for  which  purpose  the  supplemental  cause  must 
be  set  down  for  hearing  alone ;  or  it  may  be  heard  with  the  original 
cause  for  further  directions ;  ^  in  order  to  which,  if  necessary,  the 
Court  will,  upon  application,  order  the  supplemental  cause  to  be  ad- 
vanced.® 
*1537  *When  after  a  decree  new  matter  is  discovered  which  might 
have  been  material  in  the  original  suit,  a  supplemental  bill  in  the 
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new  suit,  irorgan  t".  Morc;an,  10  Geo.  297. 
A  bill  in  the  nature  of  a  supplemental  bill  is 
not  an  addition  to  the  oriiijinal  bill,  but 
another  oriijinal  bill,  to  which  a  new  defence 
mav  be  made.  Storv  Eq.  PI.  §  'ib'i;  Mit^. 
PI. "72;  Zinc  Co.  i-.  Franklinite  Co.,  2  Heasle}', 
347;  see  nnle,  IS^il,  note.  The  plaintiff  in 
the  original  bill,  in  his  answer  to  the  supple- 
mental bill,  is  not  controlled  by  the  aver- 
ments of  the  bill,  nor  limited  to  the  same 
f rounds  in  support  of  his  title.  Zinc  Co.  v. 
ranklinite  Co.,  ubl  sup. 

2  Giles  V.  Giles,  1  Keen,  685. 

3  Ld.  Red,  6i-75;  John  v.  Brown,  Seton 
Dec.  385;  Story  Eq.  PI.  §  343. 

i  Ld.  Red.  64. 

5  Seton,  386  ;  and  see  Attorney-General  v. 
Hurst,  ib.  132. 

8  //«'(/.,  and  see  Hand.  108.  A  supplemen- 
tal bill  may  be  filed,  either  before  or  after  a 
decree,  and  may  be  in  aid  of  a  decree  to  help 
its  being  carried  into  full  execution,  or,  that 
proper  directions  may  be  given  on  some  mat- 
ter omitted  in  the  original  bill,  or  not  put  in 
issue  bv  it,  or  the  defence  made  to  it. 
O'llara'r.  Shepherd,  3  Md.  Ch.  30G;  Wilson 
V.  T.idd,  1  M.  &  C.  42,  47;  [Morrison  v.  Sea- 
right,  4  Baxt.  470].  A  supplemental  bill, 
attera  decree,  however,  must  not  seek  to  vnry 
the  principles  of  the  decree,  but  taking  that 
as  the  basis,  seek  merely  to  supply  any 
omissions  there  may  be  in  it,  or  in  the  pro- 
ceedings which  led  to  it,  so  as  to  enable  the 
Court  to  give  full  effect  to  its  decisions. 
O'  Hara  v.  Shepherd,  siipr-a ;  Hodson  v.  Ball, 
1  Phil.  177,  182;  S.  C.  11  Sim.  4.56. 

If  it  does  more  than  this,  if  it  makes  a 
new  case,  or  is    inconsistent    with,   or    im- 


peaches the  decree,  then  it  becomes  a  bill  of 
review,  or  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  which  cannot  be  Ifled 
without  the  leave  of  the  Court.  See  infm. 
One  of  the  tests  of  this  is,  whether  the  de- 
cree, if  not  referred  to  in  the  bill,  could  have 
been  pleaded  in  bar  of  the  relief  praved. 
Taylor  v.  Tavlor,  1  M'N.  &  G.  397,  405; 
Bainbrigge  v'.  Baddeley,  2  Phil.  705,  708  ; 
Toulmin  t'.  Copland,  2  Phil.  711,  715,  over- 
ruling S.  C.  4  Hare,  41.  Thus,  where  the 
plaintiff,  who  had  obtained  a  decree  for  an 
acc(junt,  in  the  common  form,  sought,  upon  a 
supplemental  bill,  alleging  new  facts,  which 
had  been  discovered  subsequently  to  the  fil- 
ing of  the  original  bill,  to  obtain  an  account 
of  what,  but  for  their  wilful  neglect  or  de- 
fault, the  defendants  might  have  received, 
the  bill  was  ordered  to  be  taken  off  the  file 
for  irregularity.  Ilodson  v.  Ball,  11  Sim. 
456,  461;  1  Pliil.  177,  182;  and  see  observa- 
tions of  L.  J.  Turner  on  this  case,  4  De  G., 
M.  &  G.  221 ;  see  also  Wilson  v.  Todd,  1  M. 
&  C.  42,  46;  Newdigate  v.  Newdigate,  8 
Bligh  N.  S.  734;  Toulmin  v.  Copland,  2 
Phil.  711,715;  Tynte  u.  Hodge.  13  W.  R. 
172.  But  where  a  defendant,  who  had  the 
conduct  of  the  cause,  filed  a  supplemental 
bill,  for  a  similar  object,  it  was  not  considered 
irregular;  and  a  decree  was  made  upon  it. 
Berrow  v.  Morris,  10  Beav.  437;  and  see 
Shepherd  v.  Towgood,  T.  &  R.  379,  393.  If 
the  supplemental  bill  has  been  improperly  or 
unnecessarily  filed,  it  will  be  dismissed  at  the 
hearing,  although  the  plaintiff  obtains  a  de- 
cree on  the  original  bill.  Eager  v.  Price,  2 
Paige,  339. 
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nature  of  a  bill  of  review  may  in  some  cases  be  filed,  but  a  bill  of  this 
description  cannot  be  filed  without  leave  of  the  Court  having  been  first 
granted.^  In  order  to  obtain  permission  for  this  pm-pose,  a  petition 
must  be  presented,  supported  by  an  affidavit  to  show  that  the  ''new 
matter  could  not  be  produced  or  used  by  the  party  claiming  the  benefit 
of  it  at  the  time  when  the  decree  was  made.  If  the  Court  is  satisfied 
that  the  new  matter  is  relevant,  and  material,  and  such  as  might  prob- 
ably have  occasioned  a  different  determination,  it  will  permit  a  bill  of 
review  to  be  filed."-  If  a  supplemental  bill  in  the  nature  of  a  bill  of 
revifw  is  filed  without  the  leave  of  the  Court,  it  may  be  taken  ofi;'  the 
file  for  irregularity.*  The  bill  prays  ''That  the  cause  may  be  heard 
with  respect  to  the  new  matter  made  the  subject  of  the  supplemental 
bill  at  the  same  time  that  it  is  reheard  upon  the  original  bill,  and  that 
the  plaintiff  may  have  such  relief  as  the  nature  of  the  case  made  by  the 
supplemental  bill  requires."* 

The  proceedings  upon  a  bill  of  this  description  are  the  same  as  those 
upon  original  bills  in  general. 

If  the  supplemental  bill  is  filed  after  decree,  it  must  be  brought  to  a 
hearing  on  independent  eWdence  :  but  the  defendant  cannot,  upon  such 
hearing,  object  that  the  decree  in  the  original  suit  was  wrong ;  he  must 
submit  to  the  usual  supplemental  decree,  and  appeal  in  both  suits. ^ 

With  respect  to  the  person  who  upon  a  suit  becoming  abated  has  a 
right  to  the  benefit  of  the  former  proceedings,  either  by  a  simple  order 
to  revive  or  by  a  supplemental  bill,  the  original  practice  seems  still  to 
continue, 

Wliere  an  abatement  of  a  suit  takes  place  before  decree  by  the  death 
of  a  sole  plaintiff,  the  only  i)erson  entitled  to  an  order  U)  revive,  is 
the  representative,  real  or  personal,  as  the  case  may  be,  *  of  *1538 
such  plaintiff,*  unless,  indeed,  the  bill  was  originally  filed  by  the 
plaintiff  in  a  representative  capacity,  viz.,  as  executor  or  administrator 
of  a  i)erson  deceased  ;  in  which  case  the  party  to  revive  will  be  the  in- 
dividual in  wlioin  tlie  representation  of  the  deceased  person  is  vested, 
and   not  tlie  representative  of  the  original  plaintiff,  unless  such  repre- 

1  HfMliw.n  r.  null.  1  Ph.  177:  Davis  r.  min  r.  Coplnnd,  2  Phil.  710;  spc  Uangcr  v. 
niuck,  f,  IVnv.  .T.».3;  Huii(,'atc  r.  (;a-<f.vtif,  2  (Inat  Wi-slirn  Itailway  Co..  i:)  Sim.  308; 
Phil.  2T>:  ami  «<-e  1  Phil.  4Ht;  O'Hara  v.  IJowyer  i'.  Bright,  13  Pri.  310;  n«<c,  1536, 
Shf|.hr-r(l,  3  MJ.  Ch.   300;    [Hiirkinf;liam   v.  notc'(O). 

(•..mint',  2*1  N.  J.  Eq.  2.18;]   nnU,  i:.23;  j/ott,  *  \a\.  Red.  91. 

/lilU  itf  Urrifv.  '  .Ifiikiiis  v.  Crnos,  l.'i  Sim.  70. 

2  I>1.  Kf<l.  U4.  The  pa««nfff  quoted  has  '  S.c  llarrilMMirc  r.  Uruiit,  17  How.  V.  S. 
reff-renre  to  a  hill  of  review,  hut  the  wiine  43.  Where  a  hill  fur  iiarlitioii  is  tiled,  and 
jtroof  in  requinite  to  ohtaid  leave  for  a  fupjile-  the  phiiiititV  !iuhse(|ueiitly  diex,  and  liis  de- 
mental  hill  in  the  nature  of  a  hill  of  review,  vinee  lluriiiiHin  files  a  hill  to  revive  and 
\A.  lied,  id  ;  .lenkin*  r.  Khlri'dne,  3  Story,  continue  the  proeeediiifjs  in  the  original  suit, 
2'MK  '\\i  fl  tea.  ;  nee  Parkhurnt  r.  Kin«ma'n.  it  i»  no  ohjeetion  to  this  la«t  hill  that  the 
2  Ulnteh.  *'.  r.  72.  ."^o  of  a  hill  of  revivor  plaintiff  in  an  infant,  and  was  therefore  inen- 
•nd  i>upplem<nl  in  the  nature  of  a  hill  of  pahle  of  commemiMg  an  original  suit  for  iho 
review,     pendh'ton  r.  Vav,  2  Paige.  204.  partition  of  lands.      McCasker  v.   Krady,    1 

•  Wilsr.n  r.   lodd,  1    M.  &  (J.   42;   Newdi-       IJarh.  Ch.  32U. 
gale  V.  Newdigatc,  8  iJIigh  N.  S.  474;  Toul- 

14C3 


*1539  ABATEMENT,   REVIVOR,    AND  SUri>Li:Ml':NT. 

sentativo  is  also  elothod  with  tho  oliaractcr  of  representative  of  the 
ori,u:in;il  U'stator  or  intostate." 

If  llio  abatoiueiit  has  oocurrod  in  consequence  of  the  death  of  one  of 
several  plaintitfs,  the  suit  may  be  revived  by  the  representative  of  the 
deceased  plaintiff,  either  in  conjunction  with,  or  separately  from,  the 
surviving'  plaintitis  ;  who,  however,  if  they  refuse  to  concur  in  the  ap- 
plication, must  be  served  with  the  order.**  It  seems  also,  that,  where 
one  of  several  plaintilfs  dies,  unless  the  interest  of  the  deceased  plain- 
titf  survives  to  the  others  the  suit  becomes  wholly  abated  ;  so  that  it  is 
necessary-  to  serve  all  the  parties  to  the  original  suit,  with  the  order  of 
revivor  :  *  but  one  of  the  surviving  plaintitts  may,  if  the  other  surviving 
plaintitfs  refuse  to  join,  obtain  an  order  of  revivor  alone ;  serving  the 
other  surviving  plaintitfs,  as  well  as  the  representatives  of  the  deceased 
plaintilf,  with  the  order. ^ 

In  the  case  of  a  bill  b}'  a  corporation  sole,  the  death  of  the  plaintiff 
occasions  an  abatement,  but  a  material  distinction  arises  with  respect  to 
the  person  entitled  to  revive  or  continue  the  suit.  If  the  plaintiff  was 
entitled  to  the  subject-matter  for  his  own  benefit,  the  suit  may  be  re- 
vived by  his  personal  representative ;  but  if  the  plaintiff  was  only 
entitled  in  his  corporate  capacity,  for  the  benefit  of  himself  and  suc- 
cessors, his  successoB  is  the  person  who  ought  to  continue  the  suit, 
which  he  must  do  by  means  of  a  supplemental  bill.  [®] 

When  the  abatement  is  occasioned  by  the  marriage  of  a  female  plain- 
tiff,' the  suit  ina}'  be  revived  by  the  husband  and  wife  jointly ;  ^  or,  if 
the  property  in  litigation  be  the  wife's  separate  property,  the  suit  may 
be  continued  on  the  part  of  the  wife,  by  her  next  friend.^ 
*1539  *In  such  case,  however,  a  simple  order  to  revive  could  probably 
not  be  obtained,  but  a  bill  of  supplement  would  be  required. 

TMiere  the  abatement  has  occurred  before  decree,  the  suit  can  only 
be  revived  b}'  the  plaintiff  or  those  claiming  under  him.^  In  certain 
circumstances,  however,  a  defendant,  though  he  cannot  revive  the  suit, 
ma}"  obtain  an  order  that  the  plaintiff  or  his  representatives  may  revive 
within  a  limited  time,  or  that  the  bill  may  be  dismissed.^ 

But  although  the  general  rule  is  strict,  that,  before  decree,  a  defend- 

2  Hugeins  r.  York  Building  Co.,  2  Eq.Ca.  8  gee    Boynton    v.    Boynton,  21  N.  H. 

Ab.   3,   pi.   14;    Stuart  v.  Barrowes,   Drurv,  246. 

20.5;  O'Brien  v.  Mahon,2  Jo.  &  Lat.  201.     If,  9  Trezevant  v.  Broughton,  5  W.  R.  517, 

in  a  case  of  this  nature,  a  suit  has  been  re-  M.  R.  ;    Seton,  1165;  Powell  v.  Heather,  1  L. 

vived  by  a  wrong  party,  the  proper  course  to  T.  N.  S.  479. 

be  pursued  by  the  right  party  is  to  revive  de  i  See  Aldridge  v.  Dunn,  7  Blackf.  249. 

7tovo,  ibid. ;  and  see  Rylands  v.  Latouche,  2  The  rule,  irrespective  of  any  statute,  is,  that 

Bligh,  bdCi.  where  a  sole  jilaintiff  or  defendant  dies  before 

8  Fallowes  v.  'Williamson,  11   Ves.   309;  decree,  the  suit  cannot  be  revived  at  the  in- 

and  see  Pannell  v.  Hurlev,  2  Coll.  241.  stance  of  the  defendant,  or  of  his  legal  rep- 

■*  Cave  V.  Cork,  2  Y.  &  C.  C.  C.  130.  resentative.     Benson  v.   Wolverton,  1  C.  E. 

6  Finch  V.  Lord  Winchelsea,  1  Eq.  Ca.  Ab.  Green,  110.     The  statute  of  New  Jersey  has 

2,  pi.  7.  not  altered  the  practice,  except  by  providing 

[•J  But  see  ante,  1.512,  n.  3.]  a  more  expeditious   mode  of  proceeding  by 

'  As  to  the  effect  on  the  suit  of  a  mar-  order,  instead  of  resorting  to  a  bill  of  revivor, 

riage  of    a  female    defendant,  see  ante,   p.  Benson  v.  Wolverton,  supra. 
188.  2  Ante,   p.   812    et  seq. ;    Harrington    v. 

Becker,  2  Barb.  Ch.  75. 
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ant  cannot  sustain  a  bill  of  revivor,  the  case  is  different  after  decree, 
and  the  suit  may  be  revived  at  the  instance  of  a  defendant,  if  the 
plaintiffs,  or  those  standing  in  their  right,  neglect  to  do  it ;  for  then  the 
rights  of  the  parties  are  ascertained,  and  plaintiffs  and  defendants  are 
equally  entitled  to  the  benefit  of  the  decree,  and  have  a  right  to  prose- 
cute it.' 

Attempts  have  been  made  to  limit  the  right  of  the  defendant  to  revive, 
to  cases  in  which  there  has  been  a  decree  for  an  account,  in  suppoit  of 
which  a  dictum  of  Lord  Hard'wicke,  in  an  anonymous  case  in  Atkyns,*  has 
been  relied  upon  ;  but  it  seems  to  be  now  held,  that  it  is  not  in  cases 
of  account  only  that  a  defendant  can  revive,  but  that  he  may  do  so 
wherever  he  has  an  interest.*  He  must,  however,  have  some  interest 
under  the  decree  ;  that  is,  an  interest  in  the  further  prosecution  of  the 
suit.'  Where  the  object  of  the  revivor  is  not  to  continue  the  suit,  but 
merely  to  put  an  end  to  an  injunction,  and  to  be  allowed  to  proceed  at 
Law,  a  bill  of  re\ivor  by  the  defendant  will  be  liable  to  a  demurrer,' 
and  the  defendant  must  proceed  to  get  rid  of  the  injunction  in  the 
ordinary  way.* 

A  defendant  who  wishes  to  revive  a  suit  after  decree,  should,  it 
seems,  give  notice  of  his  intention  to  do  so  to  the  plaintiff  or  his 
•  representatives.^     It  does  not  appear,  however,  that  the  neces-  *1540 
sar}'  effect  of  a  revivor,  by  a  defendant,  is  to  take  from  the 
plaintiff  the  conduct  of  the  cause. 

Where,  in  a  creditor's  suit,  the  plaintiff  dies  after  decree,  any  creditor, 
who  has  proved  his  debt,  may  revive  the  suit,  but  he  should  first  give 
notice  to  the  plaintiffs  representatives,  if  any.'-^  And  a  similar  order 
has  been  made  where  the  plaintiff  became  bankrupt.' 

It  is  to  be  observed,  that  the  object  of  revivor  by  a  defendant  is 
merely  to  substantiate  the  suit,  and  to  bring  before  the  Court  the  parties 
nf'cessar\-  to  see  to  the  execution  of  the  decree,  and  to  be  the  objects 
of  its  operation,  rather  than  to  litigate  the  claims  made  by  the  several 
parties  in  the  original  pleadings,  except  so  far  as  they  remain  un- 
d«'(id('d.     Parties  to  the  original  decree,  who  can  neither  execute  the 

'  I,'i.  H<'fi.  7!) ;  Kent  r.  Kent,  I'rec.  in  fh.  for  the  purpose  of  npnenlinp  from  tlie  dcrree. 

VM\  2  I'.  Wni«.  20;)  n.;  Anon.,  3    Atk.   OiU  ;  I'.er  r.  Oxik.-n.w,  2  IVasIcy,  I.IO.     Hut  if  tlie 

IjiiIv   Stowell    r.    Cole,   2  Vtirn.    2!>'i :    \A>r(\  riiclit  of  u|)pi-iil  !•<  lost,  tlio   plaintiff  can    li:i\o 

Stowell  r.  Colo,  «A.  21!t ;  Story  Kq.  I'l.  §  .■J72;  no   ri^'ht   to  n    decree   of   revivor.      I'cer   r. 

Williams  r.  C<>ok,  10  \'e«.   4i»<I;  Devnviies  r.  Cookerow,  1  McCartcr,  .'Jfil. 

MorriB,  1  M.  &  C.  21.1.      Where  a  j-ole  plain-  '  Horwood  v.  .Sdirnedcs,  12  Ves.  .311. 

tiff    or   def<.uilant   ilie«    after  deeree,    either  '  Iliprwood    v.  .SchmcdeB,  tupra  ;  and  see 

party  may  revive  the  »uit.      li^-n'.on   r.  Wol-  po'f,  W-  I.''>42,  ir(43. 

vejton,  \  f.  K.  (Jreen,  110;  I'eer  r.  Cooke-  '  Nol)le  r.  .Stow.  30  Benv.  .'512:  see,  how- 
row,  2  Beaolev,  130;  (iriflith  P.  HronauKii,  1  ever,  f.vs  r.  I<.e,  4  De  C,  M.  &  G.  219;  10 
Bland.  .548.     '  Hare  Ap.  72;   17  .lur.  272. 

«  Atk.  091.  '■'  !)i.xon  r.    Wviitl,  4   Mad.   3!l2:  Cook   r. 

»  Finch   V.   I»rd   Winehclfica.   1    Ivj.   Ca.  H<dton.  .')  Hum.  2*<2:   Bn.wur.   I.:ike,  2   Coll. 

Ab.  2.  020;  Willinmn  r.  Chard.  .'•  I>e  (;.  v^-  S.  9,  14; 

•  After    derree,    if   the  defendant    or   hit  Johnson    r.     HaniuHT-.ley,     24     Hrav.    4!»8 ; 

n-presenlalive  has  an  interest   in  the   further  I/>w<'s    r.    Ix>wes,  2    F'e  (J.,    M.   \-    (J.  784; 

pro«ei-ution  of  the  •oil,  llw  'uit  niny  he  revived  Ituhley  r.  AI«opp,  !l  W.  K.  049,  M.  K. ;  Bell 

»t  his  instan'p;  and  a  diff'mlnnt  having  n  hen-  r.  lli'll.  12  W.  K.  2'I0. 

eficial  interest  is  entitled  to  a  lull  of   revivor,  •  English  v.  Ilaynian,  9  Marc  Ap.  88. 
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•1541  ABATEMENT,    REVIVOR,    AND   SUITLEMENT. 

deoivo  nor  bo  the  objects  of  it>;  operation,  are  not  necessary  or  proper 
parties  to  the  bill  of  revi\or.-'  A  new  purty,  representing  the  in- 
terest of  a  former  party,  -who  is  brought  before  the  Court  by  revivor, 
stands  exactly  in  the  same  plight  and  condition  as  the  former  party  ;  is 
bound  by  his  acts ;  and  may  be  subject  to  all  the  costs  of  the  proceed- 
ings, from  the  beginning  of  the  suit.^ 

It  will  be  recollected,  that  the  order  to  revive  must  be  served  upon  the 
parties  who,  according  to  the  former  practice,  would  have  been  parties  to 
the  bill  of  revivor  or  supplemental  suit,  which  would  have  been  necessary 
under  the  former  practice  to  remedy  the  defect  in  the  cause  ;  consequently 
it  will  be  necessary  to  inquire  who  were  parties  to  such  proceedings." 

If  the  abatement  was  caused  by  the  death  or  marriage  of  a  sole  plain- 
tilt",  and  the  suit  is  to  be  continued  by  the  representatives  of  the  original 
plaintiff,  or  by  the  husband  and  wife,  all  the  defendants  to  the  original 
bill  were  parties  to  it,  and  must  therefore  now  be  served  with  notice  ; '' 
and  so  also,  if  the  abatement  was  caused  by  the  death  or  marriage  of 
one  of  several  plaintitfs,  and  the  suit  was  continued  by  the  surviving 
plaintitfs  and  the  representatives  of  the  deceased  plaintiff,^  or  by 
*1541  the  husband  and  wife  in  conjunction  *  with  the  other  plaintiffs. 
If  the  suit  was  continued,  either  by  the  surviving  plaintiffs 
alone,  or  by  the  representatives  of  the  deceased  plaintiff  alone,  the 
representatives  of  the  deceased  plaintiff  in  the  one  case,  or  the 
surviving  plaintiffs  in  the  other,  were  made  defendants  to  the  bill  of 
revivor,  in  conjunction  with  the  original  defendants  :  thus,  if  one  of 
several  tenants  in  common,  plaintiffs,  died,  and  a  bill  of  revivor  was 
filed  by  his  representatives,  the  survivor,  if  not  a  co-plaintiff,  must  have 
been  a  defendant ;  ^  and  so,  if  in  the  case  of  the  marriage  of  a  female, 
one  of  several  plaintiffs,  the  suit  was  continued  either  by  the  husband 
and  wife  alone,  or  by  the  other  plaintiffs  alone,  the  other  plaintiffs  in 
the  one  case,  and  the  husband  and  wife  in  the  other,  must  have  been 
defendants  as  well  as  the  original  defendants. 

Where  the  abatement  was  caused  by  the  death  of  a  defendant  the  only 
parties  necessary  to  be  made  defendants  to  the  bill  of  revivor  were  the 
representatives  of  the  deceased  defendant.^ 

4  Storv  Eq.  PI.  §§  342,  376;  Ld.  Red.  79;  8  Cave  v.  Cork.  2  Y.  &  C.  130. 

Conner   Fn     Fl     71;    Peer    v.   Cookerow,  2  i  Fallowes  y.  Williamson,  11  \es.  30G. 

Bi-allev   13(5;  S.  C.  1  McCarter,  361;  post,  p.  2  Whcru  the  suit  abates  by  the  death  of 

1'4.5  'liid  note  ""^  "^  "'^  original  defendants,  and  a  third 

"^5  id    Red    68-    Whitcomb  v.  Minchin,  5  party  subscriuentiy  acquires  the  interest  of 

M-id  '')i-    \non.,  1  Atk.  89;  Storv  Eq.  PI.  the  deceased  party  l)y  purcliase  from  his  heirs 

6  U-i-'Sed-avick  r.  Clevehmd,  7  Paige,  290;  before  the  revival  of   the  suit  against  such 

lUwis'i'   (Jutiaw   1  Tenn.   140:    ]?eivgon  v.  heirs,  the  suit  must  be  revived  by  a  lull  of  rc- 

•  Flemiir'-  "  Eea  —  ;  Marlattr.  Warwick,  4  C.  vivor  and  supplement  against  the  purchaser. 

F  Gre<"i  445;  Fretzi;.  Stover,  22  Wall.  198].  Harrington  v.  Becker,  2  Barb.  (;h.  75.     It  i» 

Ijiit  see  Fo.xwell  v.  Greatore.K,  33  Beav.  345,  said,  that  if  a  suit  abates  by  the  death  of  the 

wiiere  the  a^-^i'niee  of  a  bankrupt,  who  im-  defendant,  the  plaintiff  may  bring  a  new  ori- 

nronerlv  continued  the  defence  to  a  suit,  was  ginal  suit,  or  a  bill  of  revivor,  at  his  election; 

Lid  onlv  liable  to  pay  the  costs  subsequent  for  he  may  be  able  to  makea  better  case  than 

to  the  bankruptcy.  by  his  first  bill :   Story  Eq    PI.  (3d  e.  . )  §  3,,4, 

6  See  nn^e   pp   1.509-1511,  notes.  note;  but  tins  would  not  be  regarded  as  rea- 

V  iiut  if  a  defendant  who  has  not  answered  sonable  in  a  case  where  the  defendant  had 

i."*  omitted,  it  will  not  be  a  ground  of  demur-  answered.     Nicoll  v.   Roosevelt,  3  John.  Ch. 

rer.     Oxburgh  v.  Inncham,  1  Vein.  308.  60. 
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Where  a  bill  of  revivor  was  filed,  after  decree,  all  persons  interested 
in  carrying  the  decree  into  execution  wore  made  parties  to  the  bill  of 
revivor.® 

It  is  said,  that  if  a  bill  be  exhibited  against  baron  and  feme,  and  the 
husband  dies,  the  suit  is  abated,  and  a  bill  of  revivor  must  be  exhibited 
against  the  wife,  because  she  is  not  obliged  to  abide  bv  the  answer 
which  was  put  in  for  her  under  the  power  of  her  husband.*  This,  how- 
ever, does  not  appear  to  b?  correct,  unless  where  a  new  interest  arises 
to  the  wife  upon  the  death  of  her  husband,  in  which  case,  as  we  have 
seen,  a  supplemental  bill  must  be  filed  against  the  wife,  for  the  purpose 
of  affording  her  an  opportunity  of  putting  in  another  defence  in  respect 
of  her  newly  acquired  interest.^ 

Wliere  a  man  and  his  wife  are  defendants,  if  the  wife  dies,  there  will 
be  an  abatement  of  the  suit,  and  the  administrator  of  the  wife  must  be 
made  a  part}-  by  revivor. "^ 

It  may  be  noticed  here,  that  a  suit  which  has  become  entirely  abated 
may  be  revived  as  to  part,  only,  of  the  matter  in  litigation,  or  as  to  part, 
by  one  bill,  and  as  to  the  other  part,  by  another :  thus,  if  the 
rights  of  a  plaintiff  in  a  suit,  upon  his  death,  become  *  vested,  *1542 
partly  in  his  real  and  partly  in  his  personal  representative,  the 
real  representative  may  revive  the  suit  so  far  as  concerns  his  title,  and 
the  personal  so  far  as  his  demand  extends.^ 

But  altliough  a  suit  may  be  revived  as  to  part  of  the  matter  in  litiga- 
tion, it  cannot  be  re\'ived  as  to  part  of  the  proceedings.  Thus  a  revivor 
cannot  be  made  to  operate  from  a  particular  period  of  the  cause  only, 
but  the  whole  proceedings,  bill,  answer,  and  orders  made  in  the  cause, 
must  stand  revived  ;  for  the  revivor  is  but  a  continuance  of  the  same 
suit,  and  it  cannot  be  a  continuation  of  the  same  unless  it  proceeds 
from  where  the  other  left  off.^ 

The  question,  whether  the  Statute  of  Limitations  is  a  bar  to  revivor 
has  been  much  discussed.  It  seems,  however,  that  the  statute  applies 
to  suits  l>ef<^re  decree  ;  ^  but  that,  after  a  decree  for  an  account,  it  is  in  the 
discretion  of  tlie  Court  ;  and  the  order  of  revivor  will  be  discharged,  only 
where  there  appears  to  have  been  negligence  or  Inches  on  the  part  of  the  ap- 
plieant.*  If  the  party,  entitled  to  object  to  the  order  of  revivor  proceeds 
with  the  suit,  before  stating  the  objection,  the  objection  will  be  waived."* 

«  Mctcnlfp  r.  Metcalfe.  1  Krcn,  74.     After  Perry  r.  Jenkins,  1  M.  cS:  C.  118,  121  ;   HInnd 

a  derr«-c,  n  l>ill  of  revivor  cJinnot   l)e   file<l   to  r.  Davison,  21  Henv.  312. 
brinR  in  a  (Ki-itiiinnoiiK  heir,   niul  ninke  liirn  ♦  IIi^^in<<  v.   Sliaw,  2   Dr.  &   War.   35(i ; 

party  to  the  decree,  *(i  an  to  divest  lii-t  title  Alsop  v.   Ik-ll,  24    Heav.  451,   4(i4  :    and  sec 

nun'r pro  lunr  hy   retroaction.     M((.'<iiinel   v.  I'arkinson  r.  I.ihmim.  28  Heav.  027,  U'iO.     The 

Smith,  2.1  III   Oil.  men-  fad  that  three  y<>ars  have  clnpsed  since 

•  For.  Koni.  I'.'i.     .  the  Ki(;nin^' of  a  decree  cannot   tie  set    up  on 
&  S.-e 'in^ ,  p.  IMH.  demurrer    to    the    hill    of   revivor.       I'cer   v. 

•  Anir.  p    HS.  (,'ookerow,  2  Hea«ley  (N.    .1.),  l.m.      The   oh- 
'   l,d.  Red.  W)\    Ferrers  r.   Cherry,    I    r.<p  jection  arisinj^  Iroiii  the   lapse  of   time   is    a 

Cfts    Ah.  3.  ♦.  mere  matter  r.f  limitation,    which    nnist    ho 

2  For.  Kom    174.  pleaded,   even   thoii;;h    the  olijection   appear 

•  I/l.  R'd.  290 ;  Ilollinfjshead'n  rase,  1  ['.  upon  the  record.  I'eer  v.  (jonkcrow,  #u- 
Wms.  742.  743;  we  2  .Sh.  &  I^-f.   fi.)2:   Karl  p,„. 

of   Egrc-munl  c.  llamillon,   1    13.  &  ii.  Ojii;  &  Jones  v.  Powell,  11  Bcav.  398. 
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It.  may  l>o  useful  to  tho  practitioiicr,  \n'foro  concliuliiif];  this  section, 
to  direct  his  attention  to  some  of  the  ordinary  elfects  of  abatement  and 
revivor  upon  tlie  proceedings  in  tlie  cause. 

Where  the  abatement  is  total,  i.  e.,  where  it  is  caused  by  the  death, 
bankrupti-y,  insolvency,  or  marriage  of  the  plaintiff  (being  a  female), 
the  cause  is  completely  suspended,  and  cannot  be  proceeded  in,  till  H 
has  been  revived,  or  the  defect,  caused  by  the  abatement,  cured ;  *  and, 
in  general,  all  orders  made  pending  such  abatement,  will  be  considered 
nugatory,  and  may  be  discharged.  The  same  rule  will  also  apply 
where  the  abatement  has  been  caused  by  the  death  of  one  or  more 
plaintitfs.  Thus  if,  pending  a  total  abatement,  process  of  contempt  is 
issued,  it  will  be  irregular,  an(i  may  be  discharged  on  motion  with  costs, 
and  if  a  defendant  is  arrested  on  any  process  pending  such  abatement, 
he  will  be  discharged  from  such  arrest,  with  costs.''  So,  also,  an  order 
to  dismiss  a  bill  for  want  of  prosecution,  obtained  pending  an  abate- 
ment, will  be  irregular.' 
*1543  *  It  is  to  be  observed,  however,  that,  although  the  general  rule 
is  as  above  stated,  there  are  many  cases  in  which  the  Court  will 
entertain  applications,  although  the  suit  is  abated.^  Thus  it  will  enter- 
tain a  motion  to  discharge  process  of  contempt  issued  or  executed 
pending  an  abatement ;  so  also,  although  no  regular  order  to  dismiss  a 
bill  for  want  of  prosecution  can  be  obtained  before  revivor,  the  Court  is 
now  enabled,  if  the  plaintiff's  representatives  omit  to  revive  the  suit 
within  a  reasonable  period,  to  make  an  order  that  they  shall  revive 
within  a  limited  time,  or  else  that  the  bill  shall  be  dismissed. ^ 

It  has,  also,  where  the  right  to  money  in  Court  has  been  clear  under 
former  orders  and  reports,  made  an  order  upon  petition  for  payment  of 
the  money  out  of  Court  to  the  party  entitled,  without  regarding  the 
abatement,^  or  for  the  delivery  of  deeds  and  writings  brought  into  Court, 
or  it  will  direct  an  inquiry  to  whom  they  belong.* 

An  enrolment  of  a  decree  may  also  be  made,  and  an  order  to  do  so, 
nunc  pro  tunc,  may  be  made,  notwithstanding  an  abatement.^ 

Where,  however,  the  suit  abates  after  a  decree  has  been  pronounced, 
but  before  it  is  passed,  there  must  be  a  revivor  before  it  can  be  passed." 

«  See  Johnson  v.  Thomas,  2  Paige,  377.  v.  Hall,  T.  &  R.  258,  overruling  S.  C.  nom. 

1  Wilson  V.  Metcalfe,  MSS. ;  see  Gibbs  v.  Adanison  v.  Hull,  1  S.  &  S.  249. 
Churton   C.  P.  Coop.  496.  '  Kouiidell  v.  Burrer,  6  Ves.  250;  see  also 

8  Seliars  V.  Dawson,  2  Anst.  458;    S.   C.  Heard  «.    Earl  Powis,  2  Ves.  399;    Methodist 

nom.  Sellas  v.  Dawson,  2  Anst.  458,  n.;  but  Epis.  Church  v.   Jaques,  3  John.  Ch.  1  ;  and 

see  1  Mer.  305  ;  Boddv  v.  Kent,  ib.  361,  365;  see  Jones  v.  Williams,  C.  P.  Coop.  488. 
Robinson  v.  Norton,  10  Beav.  484.  *  Wharam  v.  Broiiphton,  1  Ves.  185;  and 

1  Proceedinfis  mav  be  had  in  such  case  to  see  Andrews  v.  Lockwood,  2  Phil.  398;  11 
preserve  the  property  in  dispute:  Washing-  Jur.  950;  Alderman  v.  Bannister,  9  Beav. 
ton  Ins.  Co.  v.  Slee,  2  Paige,  358;  or  to  set  516;  Houghton  v.  Godschall,  2  C.  P.  Coop.  t. 
a«ide  irregular  proceedings  in  the  Master's  Cott.  89. 

office:   Quackenbush  v.   Leonard,  10   Paige,  6  But  see  anie,  p.  1020  note  (1),  where  it  18 

131;  or  to  punish  a  partv  for  a  breach  of  aa  said  that  the  efTect  of  Ord.  XXIII.  25,  is  to 

iniunction:    Hawley   v.'  Bennett,  4    Paige,  abolish  the  practice  which  e.xisted  before  it 

lg3_  was  promulgated,  of  enrolling  decrees  nuno 

2  Ord.  XXXII.  4;  ante,  p.  812;  Adamson  pro  tunc. 

6  Bertie  v.  Lord  Falkland,  1  Dick.  25. 
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It  is  to  be  recollected  that  the  Statute  of  Limitations  will  run  pending 
an  abatement  in  all  cases,  except  a  decree  to  account.'' 

For  the  effect  of  an  abatement  upon  a  sequestration  to  enforce  an 
answer  to  a  decree,  the  reader  is  referred  to  former  parts  of  the  present 
Treatise.* 

It  is  to  be  observed,  that  an  abatement,  although  it  suspends  pro- 
ceeding in  a  cause,  does  not  put  an  end  to  them  ;  therefore,  where  pro- 
cess of  contempt  has  been  executed,  and  a  defendant  is  in  custody  upon 
it,  and  afterwards  the  suit  abates,  the  defendant  is  not  thereby  entitled 
to  dis  discharge  out  of  custody,  but  he  must  move  that  the  plaintiff  may 
revive  within  a  limited  time,  or  that  the  bill  ma}-  be  dismissed  and  he 
may  be  discharged.  So,  also,  an  injunction  is  not  absolutely  dissolved 
by  an  abatement,  but  the  defendant  must,  if  he  wishes  to  get  rid  of  the 
injunction,  move  that  the  plaintiff  may  revive  within  a  limited 
time,  or  that  the  *  injunction  may  be  dissolved.^  "With  respect  *1544 
to  motions  of  this  description.  Sir  J.  Wigram  V.  C.  observed,^ 
*'That  by  the  abatement  of  the  suit  all  orders  made  in  it  would  nat- 
urally drop.  When,  therefore,  the  Court  (before  it  will  permit  an 
injunction  to  drop,  on  the  ground  of  the  suit  being  abated)  gives  the 
representatives  of  a  deceased  plaintiff  notice  that  the  injunction  will  be 
dissolved,  unless  the  suit  is  revived  within  a  limited  time,  it  makes  no 
order  against  the  representatives,  but,  as  matter  of  indulgence  merely, 
gives  them  notice  that  the  natural  consequences  of  the  abatement  of  the 
suit  will  ensue,  unless  the}'  take  measures  to  prevent  it.  And  when 
the  Court  makes  an  order  in  the  abated  suit  that  the  injunction  be  dis- 
solved, it  decides  only  that  it  will  no  longer  prevent  the  natural  conse- 
quences of  the  abatement  of  the  suit." 

The  same  observations  seem  to  apply  to  receivers  appointed  under 
an  order  of  the  Court,  who  are  not  usually  discharged  on  abatement 
without  an  order  of  the  like  description.' 

Whore  an  abatement  is  partial,  e.  g.^  where  it  is  caused  by  the  death 
of  a  defendant,  it  ])rev(Mits  those  proceedings  only  by  which  the  interest 
of  the  deceased  (h-fendant  may  be  atfi-cted  ;  for  the  death  of  a  defend- 
ant makes  an  abatement  quoad  himself  alone ;  therefore,  if  there  be  a 
decree  against  trustees  and  their  cestui  que  trust  to  convey,  and  the  cestui 
que  trust  dies,  the  trustees  may  be  compelled  to  convey,  notwithstanding 
his  death.*  So  also,  pending  an  abat<'ment  by  the  death  of  a  defend- 
ant, process  of  contempt  may  b(.>  issued  and  executed  against  tlie  (jtlier 
defendants;  and,  during  such  an  al)atcinent,  the  Court  will,  at  the  in- 

'  HollifiRfihoinl't  Case,  1  V.  WinB.  74.1.  r.  Hnnk  of  NrwUcm,  1  Dev.  &  Rat.  K(i.32H; 

•  Anif,  p.  I0.')9.  (TliompMin   r.   Hill.  5  Ver.  41S).     This   will 

•  ,Ioin'»  c.  Ma^'ry,  Brown  r.  Wnmcr.  Tiir-  not  iipply   lo  iiijiiiictionii   iiiiidc  pcrpftiiiil  liy 
n«r  c.  Cole.  «ll  <|Mmcd  ill  Chowirk   r.  Diiiu'"!,  dci-rfc     Sec    Aokew   r.    TowimcncI,  -J    hirk. 
3  IWav.   2112 :  Ia>-  r.  I,<r,  I    HMn-.  017,   (122;  471.  nml  (.lusliic  v.  Mi  llroom,  1  I.ta,  &.')0J. 
Kidher  c.    Ki«li<r.    4   ll.ir.'.     liir, ;    I.<-(r^j.lt    r.  ''■  \ji'v  r.  l^ev,  I  Unrv.  tii'i. 

I>ut»oi«.  2  I'Bii:<".  211;   Hiiwlcv   r.    Iltnin-ll.  4  ■  .See  i»>il,  Hrcivirt 

I'nitri-,  16't;  Whin- r.  KiI/.IiiikIi.  1  Hi-ii.  &•  M.  *  Kinih  v.  Ix>rd   \Viiiclii'Iti<ft,    1    Kq.   Ca. 

1  i  Kcniier  v.  Hard,  1  Hen.  &  M.  204  ;  Collier       Ab.  2. 
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st:inoc  of  a  creditor,  tiiko  the  prosecution  of  a  decree  from  the  plain- 
till". 

It  has  also  been  licld,  lluit  tlie  deatli  of  a  dofendaiit,  after  hearing  but 
before  judgment,  does  not  necessarily  prevent  judgment,  nor,  in  gen- 
eral, the  drawing  up  of  the  decree  ;  ^  but  whore,  upon  a  motion  to  dis- 
miss for  want  of  prosecution,  tlie  plaintiff  appears  and  undertakes  to 
set  the  cause  down  for  hearing  within  a  limited  time,  in  default  of  wliich 
the  bill  is  to  stand  dismissed,  and  afterwards  the  defendant  dies,  and  the 
time  for  setting  the  cause  down  expires  before  the  suit  can  be  revived, 
the  order  dismissing  the  bill  is  suspended  dui'ing  the  abatement.® 
*1545  *  Where  a  bill  against  several  defendants  is  retained,  with 
liberty  for  the  plaintiff  to  bring  an  action  against  one  of  them, 
the  trial  may  take  place  dining  an  abatement  occasioned  by  the  death 
of  another  defendant,  provided  such  other  is  not  directed  by  the  decree 
to  attend  the  trial,  in  which  case  a  trial  before  the  suit  is  revived  against 
such  defendant  will  be  irregular. 

"Where  the  abatement  of  a  suit  is  total,  an  order  to  revive  places  the 
suit  and  all  the  proceedings  in  it  in  precisely  the  "same  plight,  state, 
and  condition  that  the  same  were  in  at  the  time  when  the  abatement 
took  place,"  ^  and  the  new  plaiutilT  may  take  the  same  proceedings  in 
the  cause  that  the  original  plaintiff  might  have  done,^  thus  the  plaintiff 
in  a  revived  suit  may  amend  the  original  bill,  and  issue  an  attachment 
against  the  defendant  for  not  answering  the  amended  bill.^  So  also, 
the  new  plaintiff  may  prosecute  process  of  contempt  against  the  defend- 
ant, taking  it  up  where  it  left  off  at  the  abatement ;  and  if  a  process 
has  been  Issued  before  the  abatement,  it  will  be  revived  by  the  order 
to  revive.* 

The  case  is  different  where  the  abatement  is  occasioned  by  the  death 
of  a  defendant.;  in  such  case,  the  process  being  personal,  cannot  be 
revived.  In  genei-al,  however,  where  an  abatement  is  occasioned  by 
the  death  of  a  defendant,  the  order  to  revive  against  the  representatives 
of  such  defendant  will  place  the  suit  as  fully  in  the  same  position  with 
regard  to  such  representatives  as  can  be  done,  with  reference  to  the 
change  of  the  individuals  before  the  Court. 

It  will  be  necessary  still  to  refer  to  a  distinction  which  existed  under  the 
old  practice,  and  which,  though  now  nearly  obsolete,  will,  in  some  cases, 
be  necessary  to  an  accurate  comprehension  of  the  existing  practice. 

6  Davies  v.  Davies,  9  Ves.  461 ;  Belsham  assets  is  desired ;  the  depositions  of  witnesses, 

V.  Percivai,  8  Hare,  157;    2  C.   P.  Coop.  t.  if  any  have  been  taken,  maj-  be  read;  and  if 

Oott.  176;  Collinson  ».  Lister,  20  Beav.  355;  the  cause  has  proceeded   to  final  decree,  it 

1  Jur.  N.  S.  835.  will  remain  in  force  against  the  new  party. 

8  Gregson  v.  Oswald,  1  Cox,  344.  All  that  is  open  for  litigation  is  whether  tfie 

1  Gregson  v.  Oswald,  1  Cox,  343.  new  party  brought  before  the  Court  lias  the 

2  j4re<e,  p.  1540;  Story  Eq.  PI.  §§  342,  370;  representative  character  inijuited  to  him. 
Peer  v.  Cookerow,  1  MctJartcr,  361  ;  Benson  Marlatt  v.  Warwick,  4  C.  K.  (irecn,  439  ; 
1).  Wolverton,   1    C.    E.   Green,    110.     It    is  Peer  v.  Cookerow,  1  McCarter,  361. 

still  the  same  suit,  in  which  both  parties  are  3  Lj.  Ked.  78;  Philips  v.  Darbie,  1  Dick, 

entitled  to  the  benelit  of  all  fonner  proceed-  98. 

ings.    No  answer  is  required,  if  the  bill  has  *  Hyde  T.  Forster,  1  Dick.  134. 

already  been  answered,  unless  a  discovery  of 
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A  bill  of  revivor,  properlv  so  called,  applied  only  in  cases  where  a 
death  intervened,  and  it  was  necessary  to  bring  the  proper  represen- 
tatives, whether  real  or  personal,  of  the  deceased  part}-,  before  the 
Court ;  or  where,  by  reason  of  the  marriage  of  a  female  plaintiff,  her 
rights  were  so  modified  that  the  suit  could  not  be  carried  on  by  herself 
alone,  but  her  husband  became  a  necessary  party.®  In  each  of 
these  cases  there  was  no  other  fact  to  be  ascertained,  *  than  *1546 
whether  the  new  party  brought  before  the  Court  had  the  char- 
acter imputed  to  him.  If  he  had,  the  revivor  was  of  course  :  ^  but  there 
were  many  cases,  in  which  there  were  otlior  facts  which  might  be  brought 
into  litigation,  besides  the  mere  question  of  the  character  of  the  new 
party ;  and  to  such  cases,  therefore,  the  simple  bill  of  revivor  did  not 
technically  apply.  Under  such  circumstances,  an  original  bill  in  the 
nature  of  a  bill  of  revivor  was  the  appropriate  process  to  bring  these 
facts  before  the  Court,  and  to  put  the  original  proceeding  again  in 
motion,  and  enable  the  new  party  to  have  the  benetit  of  the  former 
proceedings. - 

With  respect  to  the  cases  where  the  plaintiff  after  filing  a  supple- 
mental bill  was  entitled  to  the  benefit  of  the  former  proceedings,  refer- 
ence must  be  had  to  the  former  practice,  from  whence  it  appears  that 
there  might  be  this  dilference  between  an  original  bill  in  the  nature  of 
a  bill  of  revivor  and  an  original  bill  in  the  nature  of  a  supplemental  bill : 
upon  the  first,  the  benefit  of  the  former  proceedings  was  absolutely 
obtiiined  ;  so  that  the  pleadings  in  the  first  cause,  and  the  dejxisitions 
of  witnesses,  if  any  had  been  taken,  might  be  used  in  the  same  manner 
as  if  filed  or  taken  in  the  second  cause  ;  and  if  any  decree  had  been 
matle  in  the  first  cause,  the  same  decree  shall  be  made  in  the  second : 


»  Ante,  pp.  11.3,  114. 

»  Peer  r.  Cookcrow,  1  McCartcr,  301,  3G5; 
Ston,'  luj.  I'l.§  377.  [.V  hill  of  revivor  puts 
in  i/i'uc  iiothiii);  but  the  cliaracter  of  the  new 
party  brought  in,  and  new  defence.",  that  i» 
defences  not  made  in  the  answer  to  the  ori- 
irinnl  hill,  cannot  he  net  up  in  an  answer  to  a 
hill  of  revivor.  Fretz  r.  Stover.  22  Wall. 
J!i8;  .lackson  c.  JackHoii,  2  Tinii.  I^,-;^.  Kt-p. 
275.  The  reprefn-ntative  must  take  up  the 
(|ifi'n<-c  at  the  |Kiint  where  he  liiids  it  at  the 
d'-atli  of  the  [K'rson  under  whom  he  claims. 
I>"wis  r.  Outlaw,  1  Teun.  140;  Uerygon  r. 
Heniiiij;,  2  l>ca.  —  .1 

«  Ixi.  lUd.  70,  97;  Prac.  Reg.  90,  91; 
Hradv  c.  Mc<VH.k.r,  1  f'omst.  214;  Welch  v. 
I.cwi's.  31  III.  440  ;  Story  Iv).  I'l.  §§  377, 
37S ;  [t.yon»  v.  Van  Ki|>er,  11  C.  K.  Green, 
3371. 

Wlicnevcr  a  jiIaintifT  hni"  a  ri^lit  t"  revive 
a  ouit.  he  may  add  t"  the  hill  of  revivor  Huch 
iu[ipl<'m<-ntal  matter  n«  is  proper  to  he  add«'d. 
Pendleton  r.  Knv,  3  Poiue,  204;  Manches- 
ter c.  .Matheww.ii.  2  K.  I.  410.  A  hill  of 
revivor  and  nii|)pli'mi'nt  in  men-ly  a  coni- 
jKiiind  of  thi-e  two  s|M!(iei  of  hilN.  Su<h  a 
bill  not  only  conlinin-*  a  i>uit  that  ha«  nh.ili'd, 
but  tupplieA  any  defecta  in  (hu  original  hill 

1 


arising;  from  subsequent  events.  Westcottp. 
Cady,  5  .l(din.  Ch.  242.  It  must  he  framed 
and  proceeded  upon  in  the  same  manner  as 
the  two  species  of  l)ills  of  wliidi  it  is  com- 
jKiunded.  l>i.  Hed.  80.  And  the  same 
defences  are  applicable,  that  would  he,  if 
thev  were  separate.  Lake  v.  Austwicle,  4 
Jurist,  314. 

[Where  the  papers  of  a  suit  were  lost  after 
the  plaiulifT  had  acquired  a  lien  on  prop- 
erty, it  was  held  that  he  mif^ht  ]ireserve  the 
inchoate  lien,  as  ii^raiiist  the  represenlativcH 
of  a  deceased  defendant,  by  a  bill  of  revivor 
and  supplement.  Alley  v.  Carroll,  0  Ileisk. 
221.1 

It  matti-rs  rontained  in  a  hill  of  revivor 
and  suiiplement  are  irrelevant  or  improper, 
the  (lehMidaut  may  tjike  advantai^e  of  the 
olijection  eitlier  hv  plea  or  by  demurrer,  or 
bv  exceiitions  for  nniwrlinence,  I'l'udlelon  v. 
lay.  3  I'aijje.  204.  Hut  the  in>ierlion  of  siip- 
|)lemeiital  nuitler  in  a  hill  of  this  nature  wdl 
not  aulhori/.e  the  defendant  to  demur  to  the 
whole  bill.  He  should  demur  to  the  snpplo- 
nienlal  nuilteronly.  Randolph  r.  I>irkerson, 
.'•  I'aijie,  .'.17:  see  I'lmlb  ton  r.  I'nv.  3  I'ai^e, 
201;  I'la-stman  v.  Katchdder,  30  N'.  H.  14L 
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but  in  the  other  case  a  new  defence  might  be  made  ;  the  pleadings  and 
depositions  could  not  be  used  in  the  same  manner  as  if  (ikd  or  taken  in 
the  same  cause  ;  and  the  decree,  if  any  had  been  obtained,  was  no 
otherwise  of  advantage  than  as  might  be  an  inducement  to  the  Court  to 
make  a  similar  decree.* 

A  bill  in  the  nature  of  a  bill  of  revivor  could  not  be  brought,  except 
by  some  person  who  claimed  in  privitj-  with  the  plaintiff  in  the  original 
bill :  *  thus,  for  example,  if  a  bill  was  filed  by  a  devisee  under  a  will, 
and  afterwards  a  subsequent  will  was  proved,  by  which  the  same 
•1547  property  was  devised  to  another  devisee  ;  in  such  *  a  case,  the 
latter  devisee  could  not,  by  a  bill  in  the  natiu'c  of  a  supplemental 
bill,  avail  himself  of  the  proceedings  in  the  original  suit ;  for  there  was 
no  privity  between  the  plaintiff  in  the  original  suit,  and  the  plaintiff  in 
the  supplemental  bill ;  but  if  the  bill  had  been  filed  by  the  devisor  him- 
self for  some  matter  touching  the  estate  devised,  then  the  second  devisee 
might  file  a  sui)plemental  bill  in  the  nature  of  a  bill  of  i-evivor,  notwith- 
standing the  first  devisee  has  already  filed  such  a  bill ;  for  he  derives 
his  title  solely  from  the  devisor,  independentl}^  of  the  first  devisee.^ 

The  material  distinction  as  to  the  right  to  the  benefit  of  the  former 
proceedings  will  remain  under  the  existing  practice,  though  the  tech- 
nical distinction  as  to  the  names  of  the  different  bills  will  probably  not 
be  regarded  hereafter ;  and  in  all  the  cases  in  which,  under  the  former 
practice,  an  original  bill  in  the  nature  of  a  bill  of  revivor  might  have 
been  filed,  the  same  benefit  may  now  be  obtained  by  a  simple  order  to 
revive. 

8  Ld.  Red.  72,  and  see  ante.  p.  1518.  either  as    the  representative  of  a  deceased 

*  Story  Eq.  PI.  §  385;  see  ante,  p.  1508,  party  or  otherwise,  all  of  the  other  parties  to 

note.        '  sucli  original  suit,  who  have  any  interest  in 

1  Oldham  v.  Eboral,   Coop.  Sel.  Ca.  27 ;  the  further  proceedings   therein,   should   be 

Rylands  v.  Latouche,  2  Bligh,  585;  Tonkin  made  parties  to  such  bill,  either  as  plaintiffs 

V.  Lethbridge,  Coop.  Hep.  43.     Where  a  bill  or    defendants.      The    Fanners'    Loan    and 

in  the  nature  of  bill  of  revivor  is  filed  bj' an_y  Trust  Co.  v.  Seymour,  9  Paige,  538. 
one,  who  was  not  a  party  to  the  original  suit 
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FRAME   AND   END   OF   CERTAIN   KINDS   OF   BILLS. 

Section  I.  —  Cross- Bill ^  and  Interrogatories  for  the  examination  of 

Plaintiffs. 


A  CROSS-BILL  is  a  bill  brought  by  a  defendant  against  the  plaintiflF 
(and,  if  necessary,  other  parties),  in  another  suit,  touching  the  same 
matter.^  It  frequently  happens,  that  a  complete  decree  cannot  be  made 
without  a  cross-bill,  or  cross-bills,  to  bring  the  whole  matter  in  dispute 
completely  before  the  C'uurt.  In  such  a  case,  it  becomes  necessary  for 
some  or  one  of  the  defendants  to  the  original  bill  to  lUe  a  bill  against 
the  plaintiff,  and,  if  necessary,  other  defendants  to  that  bill,  or  some  of 
them,  and  bring  the  litigated  point  properly  before  the  Com-t.^ 


1  Ld.  Red.  81;  Moss  r.  Anglo-Epvptian 
Nav.  Co.,  L.  R.  1  Ch.  Ap.  108;  White  v. 
Buloid.  2  Paige,  304.  The  cross-bill  need 
not  refer  to  the  original  suit;  it  is  sufficient, 
if  the  subject-matter  is  the  same.  Falkland 
Islands  r.  Lafone,  3  W.  R.  409,  M.  K.;  ib. 
561,  L.  .1.1.  It  is  treated  as  an  auxiliary 
suit;  or  a.s  a  dependency  upon  the  original 
ouit:  Sla-son  r.  Wright,  14  Vt.  208;  Cross  r. 
I)e  Valle,  1  Wallace  U.  S.  1 ;  and  can  be 
iiustained  only  on  matter  growing  out  of  the 
original  hill.  Danii'l  c.  Morrison.  6  Dana, 
IWj;  Crabtrec  r.  Banks,  1  Met.  (Kv.)482; 
Slahon  V.  Wright,  14  Vt.  208:  Rutland  v. 
I'aige,  24  Vt.  isi  :  Galatian  v.  Krwin,  Ilupk. 
48,  4'J;  S.  C.  a  Cowen.  501;  [Hublxr  <  o.  r. 
(;.M,rlviar,  9  Wall.  807;  Avres  v.  Carver,  17 
How.' .Oil! ;  Pimjall  v.  Trevor,  .30  Ark.  249]. 
New  yarXK*  cannot  be  inlrtKluced  into  a 
r.iuse  hv  a  cross-bill,  (.,'urtis  J.  in  Shields  v. 
liarrow'  17  How.  V.  S.  14.5:  [Shaw  v.  Mill- 
ha[>s,  .V)  .Misit.  380;  Continental  Life  Ins.  ("o. 
r.  W.bb,  ,54  Ala.  088,  094;]  see  Lardner  r. 
Ogden.  31  .Misn.  3.32. 

(In  Vermont,  new  partiefi,  when  essential 
to  the  r<-lief  sought,  mav  be  introduced  by 
cro««-bill.  BlcMgett  r.  Hobart,  18  Vt.  414"; 
and  \»r  Wheder,  U.  S.  I>i«t.  .ludge  in  that 
Slat'-,  in  Brandon  Mr.n.  Co.  r.  Prime,  14 
BInN  lif.  371.  So  in  Illiiiois.  Ilurd  r.  Case, 
32  111.  4.'):  .Jones  r.  .Smith,  14  III.  229.  But 
if  the  ni'w  party  have  no  interct  in  tin-  mat- 
ter of  the  bdl.  a  demurrer  will  lie.  Kennedy 
V.  Kennedy,  00  111.  190.  In  Tennessee,  the 
Supn-mc  Court  has  sustained  a  cross-bill 
brinjfing  in  new  parties.  Ilililebrand  v. 
B<-asley,  7  Ileisk.  121.  But  the  new  parties 
are  not  ihen-bv  made  parties  to  the  original 
bill.  C)<lam  V.  Owen,  2  Baxt.  440;  Masson 
•.  Anderson.  3  Baxt.  290.  And  new  parties 
cannot  be  brought  in  by  the  defendant'ii 
answer  filed,  under  a  statute,  as  a  cross-bill. 


Odam  V.  Owen,  2  Baxt.  450 :  Hall  v.  Fowlkes, 
9  Heisk.  745.  Nor  if  unconnected  with  the 
original  matter  of  litigation.  Jliuey  r.  Chil- 
dress. 2  Tenn.  Ch.  441;  Hergel  v.  Laitenberg- 
er,  2  Tenn.  Ch.  251.  And  see  Cobb  v.  Baxter, 
1  Tenn.  Ch.  405. 

By  the  new  orders,  under  the  Judicature 
Act  in  Kngland,  a  new  jKirty  may  be  l)roiight 
in  bv  counter  claim.  Dear  r.  Swonler,  4 
Ch.  l)iv.  476.  But  a  new  party  cannot  be 
joined  as  a  defendant  to  a  cros.<-bill,  or 
counter  clairn,  against  whom  there  is  only  a 
demand  in  one  of  two  inconsistent  altenia- 
tives.     Buck  r.  Evans,  4  Ch.  Div.  432. 

A  purchaser  perultnle  liie  may  tile  a  bill 
in  the  nature  of  a  cross-bill  to  protect  his 
rights.  Whitbeck  r.  Kdgar.  2  Barb.  Ch.  100.] 

2  [The  jjrojier  time  for  tiling  a  cross-bill  is 
at  the  i)utting  in  of  the  answer  to  the  original 
suit,  and,  if  not  then  tiled,  the  delay  must  be 
accounted  for,  or  the  proceedings  in  that  suit 
will  not  be  stayed.  White  i'.  Buloid,  2 
I'aige.  104.  See  .losev  r.  Kogers,  13  Geo. 
473;  Irving  v.  De  Kay,  10  Paige,  319,  322. 
Iji  this  la.'-t  case,  it  is  said  that  the  matters  of 
defi-nce,  upon  which  the  cross-bill  is  founded, 
must  be  stated  in  the  answer  to  the  original 
suit.  The  rule,  as  to  the  time  within  which  the 
cross-bill  should  be  liled.  will  not  be  enforced 
where  the  Attorney-* ieueral  is  a  parly  in 
respect  to  thf  interc-t  of  the  Slate,  nor  where 
the  sole  object  of  the  action  is  to  settle  the 
rights  of  legatees  and  devisees.  Stevens  i'. 
htevens,  9  C  H.  (Jreen.  77.  Nor  where  the 
cross-bill  is  bv  one  defendant  against  a  co» 
defendant.  Vanderveer  f.  Ilolcomb,  0  C. 
K.  tireen,  105.  Nor  where  Ihe  defendant  hiw 
bi-en  wrongfiillv  kept  in  ignorance  of  iho 
fads  liv  coniplMinant.  Berrvman  r.  (irahani, 
OC.  ]•)'.  (;reen.  370.] 

In  Cartwright  r.  Clark,  4  Mel.  104,  it  was 
held,  that,  us  a  general  rule,  a  cro&s-biU  must 
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•1049  *A  cross-bill  sliould  slate  tho  oriuiiinl  l>ill,  and  proceedings 
thereon,  und  the  rights  of  the  party  exliibiting  tlie  bill  which  are 
necessary  to  be  made  the  sul)ject  of  eross-litigatlou,  or  the  ground  on 
which  he  resists  the  claims  of  the  plaintilf  to  the  oi'iginal  bill,  if  that  is 
the  object  of  the  new  bill.^  But  ii  cross-bill  being  geuerall}'  considered 
as  a  defence,''  or  as  a  proceeding  to  procure  a  complete  determination 
of  a  niatter  already  in  litigation,  the  plaintiff  is  not,  at  least  as  against 
the  plaintilf  to  the  original  bill,  obliged  to  show  any  ground  of  equity 

to  support  the  jurisdiction  of  the  Court.' 
*15.")0       *A  cross-bill  may  also  be  directed  to  be  filed,  when,  at  tlic 

be  filed  before  publication  of  tlio  evidence 
in  the  ovijrinal  suit,  unless  the  plaintiff  in 
the  cross-bill  will  <;o  to  the  hearini;  ujjon  the 
proofs  alreaily  ))iiblishe(l.  See  also  to  the 
same  point  and  effect,  Field  v.  Schieffelin,  7 
John.  C'h.  '2o2;  (jouverneur  i\  IClmendorf,  4 
John.  ("h.  ;J5" ;  Sterrv  ?.'.  Arden,  1  John  Ch. 
62;  White  i'.  liuloid,  2  I'aige,  1G4  ;  Storv 
Eq.  Fl.  §  :S95.  In  Jackson  r.  Grant,  3  C.  E. 
Green,  145,  leave  to  tile  a  cross-bill  was 
granted  on  ])etition  after  the  time  limited  in 
the  rule  to  close  testinion}'. 

[Generally,  unless  directed  by  the  Court, 
a  cross-bill  cannot  be  tiled  after  the  hearing 
on  the  orit;inal  bill.  Roberts  v.  Peavey,  2d 
N.  H.  392:  Montgomery  v.  Olwell,  1  Tenii. 
Ch.  169.  Hut  u  creditor,  •who  has  come  in 
under  a  decree  against  a  debtor,  niay,  if 
necessary  to  his  relief,  file  a  cross-bill,  even 
without  the  direction  of  the  Court.  Latouche 
V.  Diinsany,  1  Sch.  &  Lef.  lo7.  And  so 
where  the  cross-bill  is  based  on  new  matter 
happening  since  the  decree,  and  while  the 
cause  is  pending  in  the  .Appellate  Court. 
Morrison  v.  Searight.  4  Baxt.  479.] 

1  Storv  Eq.  Fl.'  §  401;  see  Allen  r.  Allen, 
14  Ark.  606 ;  Barker  v.  l^elknap,  39  Vt.  168, 
172.  There  cannot  be  a  cross -bill  in  a  State 
Court  to  an  original  bill  pending  in  the  Cir- 
cuit Court  of  the  United  States.  If  any 
cross-bill  is  wanted  in  such  a  case,  it  should 
be  brought  in  the  same  Circuit  Court  in 
which  the  original  bill  is  depending,  as  it  is 
not  an  original  but  an  ancillary  suit.  Story 
¥a[.  Fl.  §  400.  Whenever  a  cross-bill  is 
brought  against  co-defendants  in  a  suit,  the 
plaintiff  in  such  suit  must  be  named  a  defend- 
ant together  with  them.     Coop.  Eq.  Fl.  8.5. 

2  Kemp  r.  Mackrell,  3  Atk.  812;  Field  v. 
Schieffelin,  7  John.  252;  Galatian  v.  Erwin, 
Hopk.  48  ;  S.  C.  8  Cowen.  361 ;  Cartwright  v. 
Clark,4Met.  194;  Nelson u.  Dunn,  15Ala.  201. 

No  decree  can  be  founded  upon  new  and 
distinct  matters  introduced  by  a  cross-bill, 
which  were  not  embraced  in  the  original  suit. 
May  V.  .Armstrong,  3 .1.  J.  Marsh.  202  ;  Daniel 
V.  Morrison,  0  Dana,  186 ;  Galatian  v.  Erwin, 
Hopk.  48;  S.  C.  8  Cowen,  361  ;  Field  v. 
Schieffelin.  7  John.  Ch.  252  :  Josev  v.  Rogers, 
13  Geo.  478;  Andrews  v.  Hobson,  23  Ala. 
219;  (Jouverneur  v.  Klmendorf,  4  John.  (Jh. 
3.57;  Grilbth  c.  Merritt,  19  N.  Y.  529.  But 
the  cross-bill  is  not  restricted  to  the  issues  of 
the  original  bill.    Nelson  v.  Dunn,  15  Ala  201. 

3  Ld.  Red.  81 ;  Powell  i-.  Hall,  3  De  G. 
&  S.  450;  Cockrell  v.  Warren,  14  Ark.  346; 
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Cartwright  v.  Clark,  4  Met.  104;  Nelson  v. 
Dunn,  15  Ala.  201. 

Want  of  equity  is  no  defence  to  a  cross 
bill  brought  forward  by  way  of  defence. 
Lambert  v.  Lambert,  52  Maine,  544.  [So 
held,  where  the  bill  was  f(n-  divorce,  and  the 
ground  of  demurrer  to  the  cross-bill,  also 
seeking  divorce,  was  that  the  defendant  had 
not  been  a  citizen  of  the  State  for  the  length 
of  time  required  to  sustain  n  bill  of  divorce. 
Sterl  V.  Sterl.  2  III.  App.  223.]  But  where 
on  the  face  of  the  cross-bill  there  is  no  e(iuity, 
leave  to  the  plaintiff  to  dismiss  the  original 
bill  canufit  ])reju(licc  the  defendant.  Jaco- 
way  V.  McC.arrah,  21  Ark.  347.  [A  defect 
of  jurisdiction  under  the  original  bill  is 
cured  by  a  cross-bill  founded  upon  matters 
of  equitable  cognizance.  Sale  v.  McLean, 
2:t  .Ark.  612.  But  complainant  cannot  rely 
upon  a  cross-bill  as  stating  a  cause  of  action 
in  his  behalf,  and  must  st.atc  the  facts  on 
which  he  seeks  relief.  Mercier  )•.  Lewis,  39 
Cal.  532.]  And,  if  the  cross-bill  seeks  re- 
lief, it  is  indispensable  that  it  should  be 
equitable  relief,  otherwise  the  bill  will  be 
demurrable :  for,  to  this  extent  it  is  not  a 
pure  cross-bill ;  but  it  is  in  the  nature  of  an 
original  bill,  seeking  further  aid  of  the  Court, 
beyond  the  ])urposes  of  defence  to  the  origi- 
nal bill;  and  under  such  circumstances,  the 
relief  should  be  such,  as  in  point  of  jurisdic- 
tion the  Court  is  competent  to  administer. 
Story  Eq.  PI.  §§  398,  629;  Coop.  E(].  Fl.  86; 
Ld.  Red.  81,  and  note;  Calverley  v.  Wil- 
liams, 1  Ves.  J.  211,  213;  Moss■?^  Anglo- 
Egvptian  Nav.  Co.,  L.  R.  1  Ch.  Ap.  108, 
112;  [Tobev  v.  Foreman,  79  111.  489;  Cohen 
V.  Woollard,  2  Tenn.  Ch.  686.  And  see  Mills 
V.  Mason,  120  Mass.  244].  A  cross-bill  will 
also  be  open  to  a  demurrer,  when  it  seeks  re- 
lief, which  is  of  an  equitable  nature,  and 
docs  not  contain  all  the  proper  allegations, 
which  confer  an  equitable  title  to  such  relief 
ujion  the  party.  Thus,  a  demurrer  was  al- 
lowed to  a  cross-bill  to  have  usurious  securi- 
ties delivered  up,  because  it  did  not  offer  to 
pav  the  sum  reallv  due.  Storv  Eq.  PL 
§  630;  Mason  v.  Gardiner,  4  fero.  C.  C. 
4.36;  see  Coop.  Eq.  Fl.  215;  Benfield  v.  Solo- 
mons, 8  Ves.  84.  Such  a  bill  will  also  be 
open  to  demurrer,  if  it  is  tiled  contrary  to 
the  practice  of  the  Court,  and  under  circum- 
stances in  which  a  pun!  cross-bill  is  not  al- 
lowed. White  V.  Buloid,  2  Paige,  164  ; 
Field  V.  Schieffelin,  7  John.  Ch.  250;  Berk- 
ley V.  Ryder,  2  Ves.  533,  537. 
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hearing  of  a  cause,  it  appears  that  the  suit  already  instituted  is  insuf- 
Gcient  to  bring  before  the  Court  all  matters  necessar}-  to  enable  it  full}- 
to  decide  upon  the  rights  of  all  the  parties.  This  most  cominonh-  hap- 
pens, where  persons  in  opposite  interests  are  co-defendants  :  so  that  the 
Court  cannot  determine  their  opposite  intei-ests  upon  the  bill  already 
filed,  and  the  determination  of  their  interests  is  yet  necessary  to  a  com- 
plete decree  upon  the  subject-matter  of  the  suit.  In  such  a  case,  the 
Court  will  direct  a  bill  to  be  filed,  in  order  to  bring  the  rights  of  all 
the  parties  fully  and  properly  before  it ;  and  will  reserve  the  directions 
or  declarations  which  it  may  be  necessar}-  to  give  or  make,  touching  the 
matter  not  fully  in  litigation  by  the  former  bill,  until  this  new  bill  is 
brought  to  a  hearing.^ 

Where  a  defendant   seeks   the   aid   of  the  Court,  for  the  pur^Dose 
of  enforcing   his   rights,    he    must   file   a   cross-bill ;  -    but   when   he 


1  Ld.  Red.  81-83:  Field  v.  Schieffelin,  7 
John.  Ch.  252:  Cartwriiiht  r.  Clark,  4  Met. 
104;  n<>;,'ers  r.  M'.Maihaiii.  4  .1.  J.  Marsh.  37; 
Trotip  f.  Haight,  Ilopk.  239  ;  I'atlison  v. 
Hull,  9  Cowen,  747:  Armstrong  v.  Fratt,  2 
Wis.  239.  One  defendant  cannot  have  a 
decree  ajjainst  a  co-<lefcndant  without  a 
cross-bill  with  proper  praver  and  ]>rocess, 
or  an.<wer,  as  in  an  oriffi'iiil  ■'*>iit.  Talbot  v. 
MMiee,  4  .Monroe,  3711;  Wilson  J.  in  Barker 
t».  Belknap,  39  Vt.  lt;8,  173;  Fletcher  i-. 
Holmes,  2.j  Ind.  4.38;  but  see  Klliot  v.  Pell, 
1  I'aifTo,  2'j3;   [and  ontf,  1370,  n.  f!). 

2  Holderness  v.  nankin.  2  De  (J.,  F.  &  .1. 
2.58;  Howelis  v.  Wilson,  13  W.  H.  1011.  In 
general,  the  defendant  cannot  have  any  posi- 
tive relief  a;;ainst  the  plaintiff,  even  on  the 
Rubjpct-niatter  of  the  suit,  e.xcept  i)_v  cross- 
bill. Scott  V.  Ijilor,  3  C.  E.  Green,  301; 
Andrews  ».  Kibbce,  12  Mich.  94:  Mason 
V.  McGirr,  28  III.  322  ;  Mc(;iau;,'h)in  v. 
O'Koiirke,  12  Iowa,  4.j9 ;  Morpin  v.  Tipton, 
3  McLean.  .3.39:  McConnel  v.  Hodson,  2 
Gilniin,  <i40:  Wcisnian  v.  Smith,  G  .Jones 
¥ji\  124;  Hallndav  r.  .lohnsoii,  12Iowa.  .Vi3; 
Mc«;r(L'r,r  r.  McfJreu'or,  9  Iowa,  O.'i ;  .Mill.r 
r.  (;ni;orv,  1  (J.  K.  Green,  274;  Ondcrrdonk 
r.  (iruv,  4  C.  K-  Gre.-n,  Ob,  CO;  U-ddel  r 
Starr,  4  C  K.  Green.  159;  i'altison  v.  Hull, 
9  Cowen,  747;  .Jones  v.  Smith,  14  III.  229; 
[Durvie  r.  LinKhcinier,  12  «'  E.  Green,  3t;tj; 
Nornian  r.  HuddlcHton,  04  III.  11;  Andrews 
•.  (;ilmnn,  122  .Masn.  471. 

A  ninrffr/itce  or  contract  cannot  l)f  reformed 
upon  the  prayer  of  the  answer  to  the  bill  to 
foreclo?c  or  e'nfone,  the  only  remedy  l>ein^ 
bv  cros«-bill:  French  r.  (iriffcn,  3  C.  K. 
(ircen,  279;  Graham  r.  Herr\-man,  4  C.  E. 
Green,  2:t:  Wick lifle  r.  Gin V,  1  Dana.  .089; 
Allen  r.  Koll,  IOC.  K.  (ir.-en,  1(U;  Klni;  v. 
Entcrpri«e  Ins.  Co.,  4.'>  Ind.  43;  rior,  where 
the  bill  it  filed  to  set  a«ide  an  ajcri-emriil  or 
convevnncc,  can  the  pinine  be  conlirnn'il  and 
c'lablished  :  I  nrnoclmn  r.  ( 'hri"lic,  1 1  Wheat. 
44<3  ;  nor  can  a  defendant  im|WBch  the  mort- 

f'SRe  of  a  co-<lefiMirlnnt :  Urinkerhoff  v.  Frank- 
in,  0  (;.  K.  (Jrcen,  .134:  nor,  in  "trict  prnctjce, 
raise  a  d'-fenie  nffrctitiK  a  co-drfcndnnl  arin- 
iogpendenie  iuc:  National  Uank  v.  Sprn^^uo, 

It 


6  C.  E.  Green,  530;  nor,  on  a  bill  to  fore- 
close for  purchase-money,  obtain  the  benelit 
of  the  defence  of  fraud  and  resultin}^  dam- 
age: O'Brien  v.  HuKish,  7  ('.  E.  Green,  471; 
or  defect  of  title:    Infm,  1653,  n.  6. 

But  where  the  validity  of  a  deed  is  put 
in  question  by  a  bill,  the  Court  may  decree 
title  in  the  defendants  without  a  cross-bill 
upon  holding  the  deed  to  be  valid:  La 
Grange,  &c.  K.  Co.  i-.  Kainey,  7  Coldw.  420; 
and,  where  the  decree  is  for  an  account,  may 
give  judgment  in  favor  of  the  defendant  for 
the  balance  found:  Allen  r.  .Mien.  11  Heisk. 
387;  Little  v.  Merrill,  02  Maine,  328.  On 
foreclosure  of  a  prior  mortgage  in  a  suit  to 
which  the  subsequent  mortgagee  is  a  party, 
so  much  of  the  value  of  the  homestead,  in- 
cluded in  the  latter  and  not  in  the  former 
mortgage,  as  may  be  necessary  to  pay  the 
second  mortgage  debt,  may  bo  so  ;i)iplied 
without  cross-bill.  Shaver  i?.  Williams, 
87  111.  4C9.  So,  the  Court  will,  without  a 
cross-bill,  reform  a  mortgage  made  bv  a 
client  to  his  solicitor,  drawn  by  the  solicitor, 
and  .sought  to  be  enforced,  by  disallowing 
oppressive  provisions  in  ordering  the  account. 
Evre  V.  Hughes,  2('li.  Div.  148.  And  since 
tlie  enactment  of  a  statute  authorizing  the 
waiver  of  an  answer  under  oath,  the  defend- 
ant to  a  bill  to  foreclose  a  purchase-inor.ey 
mortgage  is  entitled  upon  his  jin-^wer,  with- 
out cross-bill,  to  a  deduction  for  a  fraudu- 
lent representation  by  the  vendor  of  the 
quantitv  of  land  sold.  Davlon  v.  Melick, 
12  (;.  l'.  Green,  302.  So,  to'a  deiliiction  for 
a  failui-o  of  title.  I'itts  v.  I'owledge,  .OO  Ala. 
147.] 

A  cross-bill  may  be  filed  to  answer  the 
purposes  of  a  plea  pnis  darrein  conlinnnnce 
at  connnon  law.  Thus,  where  pending  a 
suit,  and  after  re)dication  and  issue  joiiu>d, 
the  defendant,  having  oblaiin-rl  a  rel(<ase,  at- 
tenipled  In  prove  it  r'na  rnrr,  n\  I  lie  lie;iring, 
it  WHH  (jeteiinined  thai,  the  ndcasc  not  being 
in  issue  in  the  cause,  the  Court  could  not  try 
the  fact  nor  direct  a  trial  nl  law  for  that  pur- 
pose; and  that  a  new  bill  inuvl  be  lili-d  to 
put  the  release  in  issue.  Ld.  IJed.  N2 ;  llavne 
r.  Ilayuc,  3  Gh.  Hep.  19;  3  Swansl.  472,  474; 
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•1551  rolios  *  upon  his  rights,  nieivly  by  way  of  dofoncc  to  the  relief 
soiiiiiit  against  him,  it  is  not  niH'c'ssury  to  do  so.^  In  a  suit  for 
spoc'ifio  pcrrornuuK'e,  however,  if  the  dofouihmt  proves  an  agreement 
ditl'erent  from  that  insisted  on  b^'  the  pUiintilf,  the  Court,  without  a  eross- 
bill  being  liled,  may  decree  the  same  to  be  executed.'^ 

An  answer  to  a  cross-bill  cannot,  in  general,  be  required,  until  the 
original  bill  has  been  answered.'  The  defendant  to  the  cross-bill  may, 
thereft)re,  obtain,  on  motion  of  course,^  or  on  petition  of  course  at 
the  KoUs,  an  order  for  a  limited  time  to  answer  the  cross-bill  after  the 
defendant  to  the  original  bill  has  put  in  an  answer  thereto.^  Upon  the 
same  principle,  the  time  for  answering  in  the  cross-suit  has  been  ex- 
tended until  after  the  defendant  in  the  original  suit  had  complied  with 
an  order  for  the  production  of  documents  made  in  that  suit." 

The  plaintiff  in  the  original  suit  may  obtain  the  order  for  time  to 
answer,  above  mentioned,  at  any  stage  of  the  suit,  provided  he  is  not 
alreadj'  in  contempt  for  want  of  answer  in  the  cross-suit.'  He  will  not, 
however,  be  entitled  to  the  order  if  he  omits  to  file  interrogatories  within 
the  proper  time,  and  in  the  mean  time  the  interrogatories  to  the 
*  1552  cross-bill  have  been  filed  ;  ^  or  if  he  materially  *  amends  his  bill, 
after  he  knows  that  the  cross-bill  has  been  filed, ^  and  requires  an 
answer  to  the  amendments  :  in  which  case,  the  plaintiff  in  the  cross-suit 


Miller  v.  Fenton,  11  Paige,  18.  Upon  the 
same  principle,  where  the  plaintiff,  in  a  bill 
to  redeem,  has,  after  answer  lileil,  assis^ned 
all  his  interest  in  the  niortga.ijed  premises, 
the  defendant  may  avail  himself  of  the  fact 
by  a  cross-bill.  Lambert  v.  Lambert,  52 
Maine,  544. 

The  answer  cannot  be  retained  and  affir- 
mative relief  given  thereon,  after  the  dis- 
missal of  the  bill.  McConnel  i'.  Smith,  23 
111.  607.  [But  the  defendant  may  make  his 
answer  a  cross-bill  and  have  lelief  thereon. 
Tliielman  v.  Carr,  75  111.  a85.] 

By  statute  in  Mississippi,  a  defendant  may 
make  his  answer  a  cross-bill  against  the 
plaintiff  or  his  co-defendants,  or  all  of  them. 
Lardner  v.  Ogden,  31  .Miss.  332.  But  a 
plaintiff  cannut  make  his  answer  a  cross-bill 
to  the  defendant's  cross-bill.  Brown  v.  Troup, 
33  Miss.  35.  [Under  a  similar  statute,  the 
answer  can,  stricti3',  be  filed  only  against  the 
parties  to  the  original  bill.  Ante,  1548,  n.  (1). 
But  if  new  parties  are  brought  in  without 
objection,  relief  may  be  granted  as  upon  an 
original  bill.  Odam  t).  Owen,  2  Baxt.  440; 
Campbell  v.  Foster,  2  Tenn.  Ch.  402.  And 
see  Hubbard  v.  I'urner,  2  .McLean,  539,  where 
an  answer  tiled  as  a  cross-bill  without  any 
warrant  of  law,  and  replied  to,  was  sustained 
as  a  cross-bill.] 

As  to  the  mode  of  enforcing  the  appear- 
ance of  the  defendant  to  a  cross-bill,  and  as 
to  substituted  service,  see  Hoff.  Ch.  Pr.  355 ; 
Anderson  v.  Ward,  5  Monroe,  420. 

1  Hannah  v.  Hodgson,  30  Beav.  19.  A 
cross-bill  should  never  be  brought,  where  the 
parly  can  obtain,  in  the  original  suit,  the 
Bame  relief  sought  b}'  the  cross-bill.    Braman 


V.  Wilkinson,  3  Barb.  S.  C.  151 ;  Tison  v. 
Tison,  14  Geo.  1G7;  Bullock  v.  Brown,  20 
Geo  472;  Bogle  v.  Bogle,  3  Allen,  158,  161. 
Such  a  bill  seeking  no  discovery,  and  setting 
up  no  defence  which  might  not  have  been  as 
well  taken  bv  answer,  will  be  dismissed  with 
costs.  Weed  v.  Small,  3  Sandf.  Ch.  273; 
[Montgomery  v.  dwell,  1  Tenn.  Ch.  169; 
Wing  V.  Goodman,  75  111.  159].  Cross-bills 
are  nnt  necessary  for  the  obtaining  of  credits, 
or  mere  matters  of  discharge;  relief  thereon 
can  be  obtained  under  the  answer.  Alston 
V.  Alston,  34  Ala.  15  ;  see  Scott  v.  Lalor,  3 
C.  E.  (ireen,  301.  But  a  cross-bill,  if  season- 
ably filed,  may  be  sustained  for  the  purpose 
of  obtaining  an  equitable  set-off.  Cartwright 
V.  Clark,  4  Met.  104 ;  see  Troup  v.  Haight, 
Honk.  239. 

2  Fife  V.  Clayton,  13  Ves.  546;  1  C.  P. 
Coop.  t.  Cott.  351 ;  and  see  ante,  p.  380,  note 
(3). 

3  See  Van  Valtenburgr.  Alberrv,  10  Iowa, 
264.  [See  Equity  Rule  72  of  the  U."  S.  Courts, 
infra,  2393.] 

■*  See  Bourne  v.  Hall,  5  Sim.  552. 

6  Harris?;.  Harris,  T.  &  K.  165;  Noel  t). 
King,  3  Mad.  183;  Waterton  v.  Croft,  5  Sim. 
502;  Holmes  r.  Baddeley,  7  Beav.  69;  La- 
fone  V.  Falkland  Islands  Company,  2  K.  & 
J.  276 ;  and  see  Garwood  v.  Curteis,"  12  W.  R. 
509;  Turner  v.  Hill,  and  Hill  v.  Turner, 
cited  1  Smith  Ch.  Pr.  462.  For  forms  of 
motion  pajjer  and  petition,  see  Vol.  III. 

6  Holmes  v.  Baddelev,  ubi  sup. 

"^  Harris  v.  Harris,  ubi  sup. 

8  Garwood  v.  Curteis,  12  W.  R.  509. 

1  Gray  v.  Haig,  13  Beav.  65;  and  see 
ante,  p.  402. 
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may  obtain,  on  motion  of  course,  or  on  petition  of  course  at  the  Rolls, 
an  order  that  the  proceedings  in  the  original  suit  may  be  stayed,  until 
the  plaintiff  in  that  suit  has  put  in  a  full  and  sufficient  answer  to  the 
cross-bill.  =^  This  order  will  be  made,  although  the  plaintiff  in  the  cross- 
suit  has  put  in  an  insufficient  answer  to  the  original  bill,  and  been 
ordered  to  answer  the  amendments  and  exceptions  at  the  same  time.' 
An  answer  being  considered  sufficient  until  it  is  successfully  excepted 
to,  the  time  for  taking  subsequent  proceedings  begins  to  run  immedi- 
ately on  the  answer  being  put  in.'' 

Where  the  plaintiff  in  the  original  suit  does  not  file  his  answer  to  the 
cross-bill,  before  the  expiration  of  the  time  for  taking  evidence  in  the 
original  suit,  the  latter  time  will,  on  the  application,  by  summons  with 
notice,*  of  the  defendant  in  the  original  suit,  be  enlarged  till  after  the 
answer  has  come  in  ;  ®  but  after  the  closing  of  the  e\idence  in  the 
original  suit,  evidence  must  not  be  entered  into,  in  the  cross-suit,  con- 
cerning matters  in  issue  in  the  original  suit."  It  may,  however,  be 
entered  into  concerning  matters  not  in  issue  in  the  original  suit ;  *  and 
if  no  evidence  has  been  gone  into  in  the  original  suit,  evidence  may  be 
entered  into  concerning  matters  at  issue  in  the  original  suit.® 

Either  part}'  may  obtain,  on  motion  of  course,  or  on  petition  of  course 
at  the  Rolls,  an  oi-der,  directing  that,  in  each  of  the  causes,  the 
plaintiff  and  defendant  respectively  may  be  at  liberty  to  read,  *  at  *lo53 
the  hearing,  the  evidence  taken  in  the  other  of  the  causes,  saving 
all  just  exceptions  ;  ^  and  where  either  party,  plaintiff  or  defendant, 

«  Steward  r.  Hoe.  2  P.  Wms.  435;  Ivong  v.  Darley,  3  Atk.  724;    and  see  Gray  v.  Haic:, 

Burton,   2.\tk.  218.    Noel  r.  Kinj:,   2  Mad.  ubi  supra. 

392;    .Johnson  r.  Freer.  2  <."ox,  .171;  nnte,  p.  *  Ante,  p.  78G;  Sibbald  v.  Lowrio,  2  K.  & 

As  J.  277,  n.;  Lafone  i'.  Falkland  Islands  Com- 
pany, ib.  27fi.  As  to  exceptions  to  answerM, 
aee'ante,  Ti.  ThS  et  serj. 

Buloid,  2  Paicn,  164.  'The  plaintifl  in   the  '  For  fonn  of  summons,  see  Vol.  III. 

orijjinal    suit  w  not,  in  any  case,  ohlitced  to  «  Ante,  p.  976;    Hamkissenseat  f.  Barker, 

gfav  prooeedintjs  thereon  upon  the  filing,' of  a  1  Atk.   21;    Creswick   ».  Creswick,    ib.  291; 

cros.i-biil.  exopt    bv  a  s[Krial  order  of  the  Aylof  t'.  Easy,  2  Ves.  S.  33G;  Dalton  v.  Carr, 

Court,    B«auihamp'r.   I'litiiam,   :U  III.   378,  10    Ves.    93;    (.'ook  v.  Broonihoad.    ib.    133, 

founded  on  noti<c  of  thfappli<ati<.n  for  delay,  ("oates   v.  Pearson,   4  Mad.   202;    Bourne   v. 

given   to  the  jjlaintifl  in    the  ori^^inal   suit:  Hall,  .5  Sim.  .5.')2;  and  see  Gardiner  r.  Mason, 

CartwriKht  r.  Clark,   4  M<-t.   104;    Whiter.  4  Bro.  C.  C.  478;    Edwards   v.   Morgan,   11 

Buloid,  and  Williams  f.  Carle,  u//i»M/>m, •  al-  I'ri.    399;    Lowe  v.  Firkin.s,   M'Lel.    10;    13 

thouK'i  the  tiling  of  a  cross-bill  is  a  matter  of  Pri.  21. 

right:     B<'au<  liamp    r.    Putiinm,    ubi   tuprn ;  7  Pascall  r.  Scott,  12  Sim.  .5.50;    afl'irmed 

[GriHWol.l  r.  Simmons,  50  .Miss.   1.37].     And  1  Phil.  110. 

It  in  not  a  matt'-r  of  cour«e  for  the  C<inrt  to  »  Wilford  v.  Beaselcy,  3  Atk.  501. 

•t«V  pr'K-cedings  in  the  original  suit,  in  any  '  Ibid. 

case,  except  where  the  defendant  in  the  cross'-  1  Lubierc  v.  Genou,  2  Ves.  S.  579;    nnte, 

suit  i.^  in  contempt  for  not  answering.    White  pp.  808,  975;    nee  Christian  r.  Wrenn,  Bimb. 

V.  Buloid,  anil   Williams  v.  (.'arle,  ulii  mipra.  331.    The  order  does  not  extend  to  an  answer 

All  th.-  pl.iiiiliffn  in   the  cross-suit  must  join  not  put  in  evidence.     Moore  r.  Harper,  1  W. 

in  ih"'  apiilication  to  stay  proceedings.     For  N.  5t!;   14  W.  K.  306. 

this  piir))<)H..,  it  is  necessary  that  the  miitiers  If  a  cross-bill  is  taken  as  confessed,  it  mar 

•tatcd  in  the  cross-bill  should  be  sworn  to  by  be  used  as   evidence  ngninsf   tln'  plaintiff  in 

•omc  nemon  who  knows  the  facts.    Talmadgc  the   original    suit,   on  the   lieiiring,  aiwl  will 

».  Boll,  9  Paige,  410.  have  the  same  effect  a.s  if  he  liiid  admitted 

(The  cross-cause  may  !><•  heard  first,  if  it  the  same  facts  in  an  answer.  White  t*.  Bu- 
involvex  a  prelmiinary  ((iiestion  profMT  to  Im)  loid,  2  Paige,  164.  The  ]>laintifT  in  a  cross- 
disposed  of  first  It«iidolph"s  A[n>eal,  66  Pa.  bill  lannot  contradict  the  as-crlions  in  his 
8t.  178.)  onswrr  in  the  original  suit.     Ilml-oii  r.  IJiid- 

•  Long  p.  Burton,  2  Atk.  218;    Kattray  r.  -on,  3  Itand.  117;   Jackson  v.  Grant,  3  (;.  E. 
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402;   Williams  r.  Carle,   2  Stockt.   543.     As  J.  277,  n.;    Lafone  i'.  Falkland  Islands  Cora^ 

to  staving  proceedings  in  the  original  suit,  pany,  ib.  2"' 

nee  Talmadge  v.  Bell,  9  Paige,  410;  White  v.  see  ante,  p 
Buloid.  2  Paicc.  164.  'The  plaintiff  in   the  '  For  fc 
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obtains  an  oidor  k>  uso  depositions  of  Avitnossps  taken  in  another  cause, 
tlie  oi)i)t)site  party  may  liivewise  nse  the  same,  witliout  motion,  nnk'sa 
upon  s|)ec'ial  reason,  shown  to  the  Conrt  by  the  party  obtaining  snc.h 
order,  the  t>ii[)osile  i)arty  is  pri)hil)i(i'd  \)\  (he  same  order  from  so 
doing. - 

The  original  and  cross  bill  should  be  set  down  in  the  same  Court ; 
and  will  be  heard  togctlicr.*  If  they  have  been  set  down  at  difTerertt 
times,  an  order  may  be  obtained,  on  motion  of  course,  or  on  petition  of 
course  at  the  Kolls,  that  the  cause  last  set  down  be  advanced,  so  as  to 
come  on  for  hearing  with  the  other.* 

When  the  original  and  cross  causes  have  been  set  down  to  be  heard 
together,  the  plaintiff  in  the  cross-suit  cannot  obtain  an  order  of  course 
to  dismiss  his  bill.* 

Tlie  plaintiff  in  a  cross-suit,  who  is  out  of  the  jurisdiction"  or  has 
Diisdescribed  himself  in  the  bill,"  will  not  be  ordered  to  give  security  for 
costs  to  the  plaintiff  in  the  original  suit ;  but  maj'  be  required  to  give 


I 


Green,  145,  149,  150.  And  where  the  allega- 
tions of  a  cniss-bill  are  inconsistent  witli  the 
admissions  of  the  answer  to  the  original  bill, 
tliey  amnot  be  taken  as  true  though  unan- 
swered. Savage  v.  Carter,  9  Dana,  414;  see 
Dill  r.  Shahan,  25  Ala.  694. 

2  Ord.  XI.X.  5;  (iiite,  p.  871. 

3  Coleman  v.  Moore,  3  Litt.  355;  Reed  v. 
Kemp,  16  III.  455;  [Avres  r.  Carver,  17 
How.  5!)1 ;  Ex  parte  Railroad  Company,  95 
Vi.  S.  225.  A  cross-bill  is  a  mere  dependency 
and  part  of  the  original  suit,  and  both  parts 
may  be  controlled  by  one  order.  Stevens  v. 
Stevens,  9  C.  E.  Green,  576.  And  the  cross- 
bill so  incoi-porates  itself  with  the  original 
bill  that,  if  the  cross-bill  be  set  for  hearing, 
the  effect  'is  to  set  the  original  cause  also. 
Cocke  V.  Trotter,  10  Yer.  21.3.  And  upon 
appeal  or  writ  of  error,  the  Appellate  Court 
proceeds  upon  both  causes  as  one  proceeding. 
Ex  parte  llailroad  Co.,  95  U.S.  225;  Napier 
t\  Elam,  G  Yer.  108;  Woodrum  v.  Kirk- 
patriek,  2  Swan,  218.  The  dismissal  of  the 
original  bill,  as  a  general  rule,  carries  with  it 
the  cross-bill.  Continental  Life  Ins.  Co.  v. 
Webb,  54  Ala.  088;  Thomason  v.  Neelev,  50 
Miss.  310;  Slason  i'.  Wright,  14  Vt. '209; 
Donohoe  v.  ^Mariposa  Mining  Co.,  1  Pac.  L.  J. 
219,  per  Sawyer  J.  But  not  necessarily  as  a 
matter  of  course.  Worrell  v.  Wade,  ITIowa, 
96.  If  the  cross-bill  sets  up  matter  purely 
defensive,  and  prays  for  no  atfirniative  ndii-f, 
the  dismissal  of  the  original  bill  necessarily 
disposes  of  the  cross-bill  i  but  where  the 
latter  sets  up,  as  it  may,  additional  facts,  not 
alleged  in  the  original  bill,  relating  to  the 
subject-matter,  and  prays  for  affirmative  re- 
lief against  the  plaintiff  in  the  original  billon 
the  case  thus  made,  the  dismissal  of  the  origi- 
nal bill  does  not  dispose  of  the  cross-bill,  but 
it  remains  for  disposition  as  if  it  had  been 
filed  as  an  original  bill.  Dewees  v.  Dewees, 
55  Miss.  315;  Lowenstein  v.  Glidewell,  7 
Ce  It.  L.  J.  107,  a  decision  of  Caldwell,  Dis- 
tr.x:  Judge  of  the  U.  S.   Aiid  this,  whether  the 
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cross-bill  be  regarded  as  a  cross-bill  proper, 
an  original  bill  in  the  nature  of  a  cross-bill, 
OY  as  an  original  bill.  Ragland  v.  Broadnax, 
29  (Jratt.  401.  In  determining  whether  a  bill 
is  original  and  independent,  or  ancillary  to 
a  matter  already  before  the  (]ourt,  the  Courts 
of  the  U.  S  are  not  conlined  to  the  line  which, 
in  Chancerv  pleading,  divides  original  bills 
from  cross-bills  and  supplemental  bills,  but 
they  ma}'  look  to  the  essence  of  the  matter, 
and  to  ])rinciples  which,  as  regards  parties, 
the  Federal  Courts  have  adopted  in  reference 
to  their  jurisdiction.  Minnesota  Co.  v.  St. 
Paul  Co.,  2  Wall.  632;  Freeman  v.  Howe,  24 
How.  450;  Schenck  v.  Peav,  1  Woolw.  184. 
And  see  Chicago  Artesian  Well  Co.  i'.  Conn. 
Mut.  Life  Ins.  Co.,  57  III.  424,  where  the 
practice  is  pointed  out  in  retaining,  after  the 
original  ground  of  suit  is  satisfied,  a  cross 
bill,  the  subject-matter  of  which  is  germane 
to  the  suit,  though  not  affecting  the  com])lain- 
ant  himself.  A  cross-bill  is  so  far  an  inde- 
pendent suit  as  to  authorize  an  appeal  from  a 
decree  dismissing  it  on  demurrer  for  want  of 
equity,  before  the  final  determination  of  the 
original  bill.  Lehmans  v.  Ford,  47  .\la.  733.] 
A  question,  which  has  been  raised  and  adju- 
dicated, upon  a  bill  in  Equity,  cannot  be 
reheard  upon  the  cross-bill  and  answer. 
Barker  v.  Belknap,  39  Vt.  168,  176;  Story  v. 
Vermont  C.  R.  R.,  32  Vt.  551. 

*  Hinde,  415;  a7i(e,  p.  975;  Hand's  ^Sol. 
Ass.  106.  But  the  delay  of  the  plainti'ff  in 
the  cross-suit  will  not  be  permitted  to  delay 
the  hearing  of  the  original  cause.  White  v. 
Buloid,  2  Paige,  164. 

6  Booth  V.  Levcester,  1  Keen,  247,  253, 
255. 

6  Ante,  p  29:  Vincent  r.  Hunter,  5  Hare, 
320;  and  see  Watteeu  v.  Billam,  3  De  G.  & 
S.  516;  Tynte  v.  Hodge,  2  .J.  &  II.  692; 
Washoe  Mining  Co.  v.  Fergu.son,  L.  R.  2  Eq. 
371. 

''  Ante,  p.  359;  Wild  v.  Murray,  18  Jur. 
892. 


CROSS-BILLS.  *1555 

such  security  to  sucli  of  the  defendants  to  the  cross-suit  as  are  not 
parties  to  the  original  suit.* 

Cross-bills  for  discovery,  in  aid  of  the  defence  to  a  suit  in  Equity,  are 
now  of  very  rare  occurrence  :  as  a  defendant  can  file  interrogatories  for 
the  examination  of  the  plaintiff.^  "Where,  however,  the  defendant  is 
required  to  answer,  he  cannot  file  such  interrogatories  until  he  has  put 
in  a  sufficient  answer.^" 

♦These  interrogatories  are  prepared  and  signed  by  counsel,  *1554 
filed  in  the  Record  and  Writ  Clerks'  office,  and  delivered  to  the 
plaintitf  or  his  solicitor,  in  the  same  manner  as  interrogatories  for  the 
examination  of  a  defendant.^     A  concise  statement  of  the  subjects  on 
which  the  discovery  is  sought  must  be  prefixed  thereto. - 

The  plaintiff  is  bound  to  answer  the  interrogatories,  in  like  manner 
as  if  they  had  been  founded  on  a  bill  of  discovery  filed  by  the  defendant 
against  the  plaintilf  on  the  day  when  such  interrogatories  were  filed, 
and  as  if  the  defendant  to  such  Ijill  of  discovery  had,  on  the  same  day, 
duly  appeared ;  ^  and  the  plaintiff  must  file  his  answer,  and  get  such 
answer  printed,  and  furnish  printed  copies  thereof,  in  the  same  manner 
as  a  defendant  is  required  to  do,  with  respect  to  his  answer.* 

♦The  practice  of  the  Court  with  reference  to  excepting  to  *1655 
answers  for  insufficiency,  or  for  scandal,  extends  and  is  applica- 
ble to  answers  put  in  to  such  interrogatories ;  but,  in  determining  the 
materiality  or  relevancy  of  any  such  answer,  or  of  any  exception  thereto, 
the  Court  has  regard  to  the  statements  contained  in  the  original  bill, 
and  in  the  answer  which  may  have  been  put  in  thereto  by  the  defendant 
exhibiting  the  interrogatories.^ 

An  answer  being  considered  sufficient  until  it  is  successfully  excepted 

8  Slofrcotfr.Viant,  1.3Siin.  187.     Securitv  verse  party.    St.  Muss.  1802,  c.  40;  r>enl.  Sts. 

for  costs  will   not  be  require<l  from  a  limited  c.  12!l,  §§  4G,  57.     See  Wilson  v.  Webber,  2 

company  plaintifl  in  a  cross-suit.     Acciilental  (iiay,  :,:,S-    Anilierst  &  UeUliertown  H.  K.  v. 

and  Marine  Insurance  Co.  v.  Gibbon,  12  .Jur.  Watson.  8  Gray,  52y.     For  form  of  interrog- 

K.  S.  8;»8;   1.J  W.  K.  97.  atories,  see  Vol.  III. 

»  l.-i  &  10  Vic.  c.  80,  §  19.  -  See  form,  Vol.  III. 

10  Jbitl.     The  fonner  practice  may  still  be  «  15  &  IG  Vic.  c.  8(i,  §  19. 

followed.     It/i'l-    Cross-interrogatories  should  In    answering   interro;:atorios    filed    by   a 

be  tiled,   if   the  defendant  belieyes  that   the  defendant  for  the  examination  of  the  plaintiff, 

plaintiff  ha"  parted  with  his    interest.     Clark  the  },'eneral  rule  ap|ilie>  tli.it  he  wlio  is  bound 

r.  Malpat,  10  W.  U.  Cl'J,  -M.  K.  to  answer  must  answer  fully.    Interr(ij,'alories 

1  irySi  10  Vic.  c.  80,  §  19;   nnte,  p.   482;  for  the  examination  of  a  plaintiff  are  on  a 

Braithwaile>  Fr.  39,  40.     The  Kulcs  of  the  different  footing'  from  those  for  the  examiiia- 

Court  of  Chancery  in  New  .Jersey,  provide  tion  of  a  defendant   in   this   respect,  that   a 

for  the  liliiiK  "f  "interrogatories    fiy  the  de-  ))laintirf  is   not  entitled  to  discovery  of  the 

fendant  to  the  plaintiff:  for  the  ans'werinj,' of  defendant's  case,    but   a  defendant  may  ask 

them  by  the  plaintiff;  for  exceptions  tliereto;  any   (|u.slioiis   t<'ndint;   to  destroy  the  plain- 

for  refe'rencc  of   the  c.\<eptinn»  to  a  Master;  tiff's  claim.     Hoffman  r.  Tostill.  L.  K.  4  ('h. 

for  ou  apiK-nl  from  the  Master's  reimrt  to  the  Ap.  07.1.     In  determining'  whether  a  (ineslM.n 

Chancellor;    for  co-itu  to  the  defemlanf  if  the  is  one  of  fact,  and   therefore  to  be  answered, 

except ionti  are  overruled;  and  to  the  plaintiff  it  makes  no  difference  that  it  is  asked  with 

if  any  of   the   inlerrot'atories   are   adjudfted  reference  to  a  written  document.     Jliid.;  see 

Improper.     Kule  77.     iJv  stnlute  of   Ma.«sa-  Dow  r.  Kley,  2  11.  &  M.  725. 
chunetls.  in  nuitH  in   i;<|uilv,  the  plaintiff  and  *  f)rd.  0  .March,  1800.  r.  11. 

defendant  may  at  any  lime  after  the  lilinc  of  1   15  &  10  Vic.  c.  80,  §  19.     For  the   prac- 

Ihn  answer  ("de  in   the  clerk's  office  interroj;-  tice  as  to  exceptions,   see  unlr,  p|i.  7.'iJ<-774  ; 

alorief.  for  the  discovery  of  facts  and   docu-  and  as  to  exceptions  for  scandal,  sec  (iri/f,  pp. 

mnnl.«  material  to  the  itu|)iK)rt  or  defence  of  347—364,  758. 
the  suit,  to  be  aniwcred  ou  oath  by  the  ad- 
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to,''  a  defendant  is  allowed  to  file  these  interrogatories  as  soon  as  ho  has 
tiled  his  answer ; '  but  if  exceptions  for  insutlicieney  are  filed  to  hiS 
answer,  he  cannot  compel  an  answer  from  the  plaintilf  until  the  expira- 
tion of  twent^'-cight  da3-s  from  the  time  when  his  answer  is  found  or 
deemed  sullicient.''  If  the  exceptions  are  ordered  to  stand  over  till  the 
hearing,  and  neither  allowed  nor  disallowed,  the  defendant  should  not 
file  the  interrogatories  without  the  previous  leave  of  the  Court.'' 

The  answer  to  a  cross-bill  for  discovery  only,  or  to  interrogatories 
filed  for  the  examination  of  a  plaintiff,  may  be  read  and  used  b}'^  the 
party  filing  such  cross-bill  or  interrogatories,  in  the  same  manner,  and 
under  the  same  restrictions,  as  the  answer  to  a  bill  praying  relief  may 
be  read  and  uscd.^ 

A  cross-bill  is  under  the  present  practice,  unnecessar}^  for  the  purpose 
of  procuring  the  production  of  documents  by  the  plaintiff.'' 

The  costs  of  a  cross-bill  of  discover}-,  filed  by  an}"  defendant  in  aid  of 
the  defence  to  an  original  bill  for  relief,  are  costs  in  the  original  cause  : 
unless  the  Court  othen\dse  directs  ;  ^  and  the  Court  will  not  depart  from 
this  rule  because  such  defendant,  although  successful  in  the  suit,  has  not 
availed  himself  of  the  discoveiy  sought  b}-  his  bill.® 

A  plaintiff  in  an  original  suit,  who  obtains  an  order,  as  of  course,  to 
dismiss  his  bill,  after  putting  in  his  answer  to  a  cross-bill  of  discovery, 
is,  it  seems,  entitled  to  the  costs  of  that  answer ;  ^°  but  he  must  not,  in 
the  application  for  such  costs,  suppress  the  fact  of  the  bill  of  discovery 

being  a  cross-bill." 
*1556       *  Where  a  cause  and  cross-cause  are  dismissed  with  costs, 
eATidenee  taken  in  the  former,  and  used  in  both,  is  to  be  paid  for 
in  the  cause  in  which  it  was  taken. ^ 

The  pendency  of  a  cross-bill  by  one  defendant,  is  no  answer 
to  a  motion,  to  dismiss  the  original  bill  for  want  of  prosecution,  by 
another  defendant.^ 

2  Ante,  p.  78S ;  Sibbald  v.  Lowrie,  2  K.  &  original  bill,  and  the  cross-bill  was  thence 
J.  277,  n. ;  and  see  Lafone  e.  Falkland  Is-  unnecessary,  it  was  dismissed  without  costs  to 
lands  Co.,  ib.  276.  either  party.    Bogle  v.  Bogle,  3  Allen,  158, 

3  Braithwaite'sPr.  40;   Ord.  XXXVII.  4.  161. 

*  Braithwaite's  Pr.  40.  lo  Westfield  v.  Skipwith,  1  Phil.  277;  7 
6  Mertens  v.  Haigh,  IJ.  &  H.  2-31.  Jur.  499;  S.  C.  nom.  Skipworth  v.  Westfield, 
6  Ord.  XIX.  6.     As  to  reading  answers,      13  Sim.  26.5;    and  see  Watts  v.  Penny,    17 

see  ante,  pp.  839  et  seq.  Sim.  45;  13  Jur.  758. 

T  15  &  16  Vic.  e.  86,  §  20;    and  sae  post,  "  Watts  v.  Penny,  11  Beav.  435;    13  Jur. 

Chap.  XLII.,  Production  of  Documents.  578;  ante,  p.  1458. 

*  Ord.  XL.  14;  Ilenung  v.  Dingwall,  2  1  Corporation  of  Arundel  v.  Holmes,  4 
Phil.  212;    S.  C.  nom.   Dingwall  u.  Heming,  Beav.  325;  5  Jur.  884. 

11  Jur.  177  ;  ante,  p.  1458.  2  Windham  v.  Cooper,   14  W.  R.  8,  V.  C. 

s  Kobinson  v.  \\  all.   10  Beav.  73.     As  to  W.     The  dismissal  of  the  plaintiff's  bill  does 

the  costs  of  cross-suits,  see  Morgan  &  Davey,  not,  as  a  matter  of  course,  operate  to  dismiss 

146.     In  a  case,  wlM;re  all  the  objects  sought  a  cross-bill.     Worrell  v.  Wade,   17  Iowa,  96. 

by  a  cross-bill  might  have  been  attained  by  {Anti',  1553,  n.3.] 
proper  answers  and  proceedings   under  the 
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Section  II.  —  Bills   of  Discovery. 

Every  bill  mav  be  a  bill  of  discovery  ;  ^  but  the  species  of  bill  usually 
distinguished  by  that  title  is,  a  bill  for  the  discovery  of  facts  resting  in 
the  knowledge  of  the  defendant,  or  of  deeds  or  writings,  or  other  things, 
in  his  custody  or  power,  and  seeking  no  relief  in  consequence  of  the 
discover}- :  though  it  may  praj-  the  stay  of  proceedings  in  another  Court, 
till  the  discovery  is  made/ 

This  bill  is  commonly  used  in  aid  of  the  jurisdiction  of  some  other 
Court :  as,  to  enable  the  plaintiff  to  prosecute  or  defend  a  proceeding 
before  the  Privy  Council,*  or  any  other  legal  proceeding,  of  a  nature 
merely  civil,*'  before  a  jurisdiction  which  cannot  compel  a  discover}'  on 
oath : ''  except  that  the  Court  has,  in  some  instances,  refused  to  give 
this  aid  to  the  jurisdiction  of  inferior  Courts.^  Formerly,  the  most 
common  case  of  a  bill  of  discovery  was,  in  aid  of  an  action,  or  the 
defence  to  an  action,  at  Law ;  and  notwithstanding  that  discovery  may 
now  be  obtained  at  Law,^  such  a  bill  may  still  be  filed,  and  discovery 
will  be  ordered,  and  an  injunction  granted  in  the  mean  time,  on 
a  prima  facie  case  being  made.^°  A  *  bill  for  discovery,  in  aid  ♦ISS? 
of  a  com[nilsory  arbitration,^  or  in  aid  of  proceedings  in  the 
Court  of.  Probate,-  will  be  entertained. 

A  bill  of  discovery,  in  aid  of  an  action  at  Law,  will  not  be  entertained, 
where  the  whole  object  of  the  bill  is  to  obtain  discovery  of  matters  which 
would,  if  established,  subject  the  defendant  to  penal  consequeuces ; ' 
nor,  it  seems,  where  the  discovery  is  sought  in  aid  of  an  action  for 
a  mere  per.sonal  tort.* 


•  See  Dinsmore  v.  Crossmnn,  53  Maine, 
441  ;  Hilton  r.  Latlirop.  4(J  Maine,  2!l~;  Met- 
ier r.  Metier,  4  C.  E.  (ircen.  457.  401. 

*  L(\.  Ke<l.  5.J ;  I»vcll  r.  (Jallowny,  17 
Heav.  1.  At  to  bilN  of  discovery,  see  Ad.-uns 
on  Kn.  1;  Coop.  K<i.  I'l.  08;  Harr.  !>/  N(;\vi. 
.')7;  .Icreniv  on  Ivj.  2.j7;  1  .Mail.  i'r.  !!»•;, 
2<1  ccL:  2«7,  3<l  e<l.;  Sfi.rv  V.q  .Iiir.  §  14Hi); 
Story  F>i.  I'l.  §  .111:  WeffonI  Kcj.  IM.  118; 
and  for  fonn«  of  ^iir\\  ItilU,  see  1  Van  Ilev. 
4H.I;  Whitworth,  F.<|.  I'rec.  .14.1,  .Uti,  ;t7f; ; 
WilliH  K.(  I'l.  ;)l(i,  ;j'2«  ;  .see  (;enl.  Stats. 
Mn-H.  c.  ll.'l.  §  4. 

4  Knrl  of  Derbv  c.  Duke  of  Alliol,  1  Ves. 
S    20.1,  20.-1. 

«  Ixril  .Montafjue  r.  Dudman,  2  Ves.  S.  .3!t7, 
.188;  .Mn<aiilnv  r.  Slink.ll,  )  Hlik'ti  N.  S. 
90;  Olynn  r.  llouxton,  1  Keen,  .il'J,  .W. 

1  Dunn  r.  ('oate«,  I  Alk.  288;  Anon.,  2 
Ve!».  .S.  461.  At  to  di«rovery  in  nid  of  |>ro- 
reedin(^  in  a  forei^^n  t'ourl,  cee  lU'ut  v. 
Your,u,  !t  Sim.  18*1,  I'.M;  2.»ur.  2t>2;  Crowe 
c.  Dei  Uis,  cited  in  Milf.  I>|.  I'l.  liv  .lereniv, 
18«,  n.  It/).  In  Milrhell  r.  Sinilli',  1  I'aitje, 
287,  Mr.  Clinneellor  Wulworili  held,  Hint  a 
bill  of  diteoverv  would  lie  in  nid  of  n  pro'-e- 
rntion  «>r  n  deferne  in  n  fun-iKU  <'ourl.  (.\ 
bill  of  di.wovery  will  not  lie  in  England  to 
vol-  II.  30  1 


aid  a  suit  to  recover  land  in  India.     Reiner*. 
Marquis  of  Salisburv,  2  Ch.  Div.  .•)78.] 

8  l.d.  lied.  M. 

»  14  &  \'i  Vic.  c.  99,  §  2;  17  &  18  Vic. 
c.  12.'i,  §§  .'>()-.'.2. 

10  l.ovell  t).  (Jallowav,  17  Heav.  1 ;  19  Beav. 
04:};  (Jarle  v.  Kohiiison,  3  .lur.  N.  S.  G.33, 
V.  ('.  W.;  Lloyd  v.  Adams.  4  K.  &  .1.  407; 
Molleft  V.  F.neii'uisI,  25  Heav.  (i(t!i;  2(i  Heav. 
4W;  Harris  r.  t'ollett,  if>.  222;  Hrilisli  Em- 
pire Sliippiiifj  Co.  »'.  Soanies,  3  K.  iJi:  .1.  433; 
3  .luv.  N.  S.  883;  Harrv  u.  Croskev,  2  .1.  &  H. 
1;  In^ilby  f.  Sliafto.  33  Henv.  31";  !(  .lur.  N. 
S.  1141.  As  to  reacliiif^  tin-  an>wer  at  Law, 
see  Hmwn  v.  Thornton,  1  M.  &  < '.  24.1,  240. 
[  Thnl  the  ehaiifji!  in  the  law  of  eviilem-e  doeH 
nol  afTert  the  jiirisdieliim  of  lupiily  to  K'^'" 
di-eoverv  was  held  in  ('annon  c.  MrN'alih,  48 
Ala.  11!!,' and  Millsaps  v.  I'feifTer,  44  MisH. 
8().'».  The  rontrarv  was  ruled  in  Kiopellu  V. 
Dorllii.'r.  20  .Mi.  h."  102.1 

I  I  iid.-r  17  .*L-  18  Vic.  c.  Ti."),  §  3v  sco 
Urili^h  I'jnpire  .Shipping  Co.  v.  .Snames,  ubi 
iu/>. 

'■»  Fuller  r.  Intcrnm,  7  W.  I:.  .(02. 

*  (ilyiin  r.  ilnustou,  1  Keen,  .■i2il;  and 
«ce  tintr,  pp.  .Vi3-.')01l. 

*  Glynn  v.  Huuston,  ubi  $up. 
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AVhoiv  the  Court  has  dirocU'il  tlu'  trial  of  an  issue,  siud  has  yivcn 
directions  lor  procUietiou  of  documents  at  the  trial,  a  bill  of  dis- 
covery, in  aid  of  the  proceeding,  cannot  be  liled,  without  the  leave  of 
tlie  Court.  ^ 

A  bill  of  discovery  must  state  the  matter  touching  which  discovery  is 
souiiht,  the  interest  of  the  plaintilf  and  defendant  in  the  subject,  and  the 
fads  and  circumstances  upon  which  tlic  right  of  the  i)laintiir  to  require 
the  discovery  from  the  delendant  is  founded."  The  bill  should  pray 
that  the  defendant  may  make  a  full  discovery  of  the  matters  thorein 
stated.''  It  maj'  also  pray  any  equitable  assistance  of  the  Court,  which 
is  merely  consequential  upon  the  prayer  for  discovery  ;  *  but  it  should 
not  pray  general  relief:  for  then  it  is  a  bill  for  relief."  If  it  prays  that 
tlie  defendant  may  abide  such  order  or  decree  as  the  Court  may  think 
proper,  it  is  a  bill  for  relief;  ^'^  but  if  it  prays  that  he  ma}'  abide  such 
order  as  the  Court  may  think  proper,  without  the  word  decree,  it  is  not 
a  bill  for  relief." 

AVhere  the  bill  seeks  to  sta}'  proceedings  in  another  Court,  a  motion 
for  an  injunction  cannot  be  made,  until  the  interrogatories  have  been 
filed. '2 

A  bill  of  discovery,  in  aid  of  i^roceedings  in  another  Court, 
♦1558  *  cannot  be  maintained  against  a  person,  who  is  not  a  party  to 
such  proceedings  ;  ^  and  if  the  proceedings  have  not  been  com- 
menced, the  plaintiff  must  aver  that  it  is  intended  to  commence  them 
immediatel}-.^ 

A  bill,  seeking  discovery  of  deeds  or  writings,  sometimes  prays 
relief,  founded  on  the  deeds  or  writings  of  which  discovery  is  sought. 
Where  the  relief  so  prayed  is  such  as  might  be  obtained  at  Law,  if  the 
deeds  or  writings  were  in  the  custody  of  the  plaintiff,  he  must  annex  to 
his  bill  an  affidavit  that  they  are  not  in  his  custody  or  power,  and  that 

6  Cooke  V.  Marsh,  18Ves.  209;  ante,  p.  Jones,  Yoiinge,  199;   James   v.  Herriott,  6 

1113;  and  see  Few  i>.  Giippy,  1  M.  &  C.  487,  Sim.  428. 

507.  11  Bilker  v.  Brainah,   7   Sim.  17;    South 

0  Cardale  v.  Watkins,  5  Mad.  18;   Moo-  Eastern  Kailwav  Co.  w.  Submarine  Telegraph 

dalv  V.  Moreton,  2  Dick.  G.52;   1   I5ro.  C.  C.  Co.,  18  Bcav.  429;  17  Jur.  1044. 

468;  (Jiover  i-.  Hall,  2  I'liil.  484,  492;  Attor-  i^  Kuller  v.  Ingram,  5  Jur.  N.  S.  510;  7 

nev-General   v.    Corporation   of    London,   2  W.  R.  302;  and  see  Chilton  v.  Campbell,  20 

M'"N.    &   G.   247;    Mclntyre  v.  Mancius,  3  Beav.  531;  Lloyd  v.  Adams,  4  K.  &  J.  407; 

John.   (h.  47;  Lepgett  v.   I'ostlev,  2  Paige,  and  as  to  tlie  costs  of  the  motion,  see  Lovell 

601  ;    Marcii    v.    Davison,    9    I'aige,    580  ;  v.  (iallowav,  19  Beav.  643. 

Walker  v.  Locke,  5  Cush.  90,    93;  Peck  v.  i  (Jueeii  of  Portugal  v.  Glyn,  7  CL  &  F. 

Asliley,   12  Met.  478:    Adams  v.   Porter,  1  460;  Kerr  «.  Rew,  5  M.  &  C.   154;  Balls  ». 

Cush."  170;  ante,  p.  570,  note.  Margrave,  3  Beav.  448. 

"  But  tlie  weight  of  authority  is  that  it  is  ^  Mavor  of  London  v.   Levy,  8  Vc».  398, 

not  necessary  in  such  bill   to  allege  that  the  404.     [As  a  general  rule,  a  bill  of  discovery 

fact.o,  a  discovery  of  which  is   sought,  are  must  be  in  aid  of  some  judicial  proceeding 

within  the  exclusive  knowledge  of  the  de-  commenced,  or  at  least  contemplated.    United 

fendant.     Metier  v.  Metier,  4  C.  E.  Green,  K.  Cos.  v.  Hoppock,  1  Stew.  Eq.  261.     And 

457.     [See  ante,  570,  n.  2.]  see  Buckner  ij.  Ferguson,  44  Miss.  067,  as  to 

8  Ante,  p.  547.  the  requirements  of  the  bill  in  .Miss.    A  bill  of 

9  Angell  V.  Westcombe,  6  Sim.  30.  Where  discovery  will  not  lie  after  judgment  at  law. 
a  creditor  has  exhausted  his  remedy  at  Law,  Green  v.  Massie,  21  Graft.  350;  Thurmond  ». 
he  may  maintain  a  bill  against  the  debtor  for  Durham,  3  Yerg.  99  ;  Earl  of  Leicester  v. 
discovery  of  assets  and  for  relief.  Treadwell  Perrv,  1  Bro.  C.  C.  305  ;  Patterson  v.  Bangs, 
V.  Brown,  44  N.  H.  551.  9  Paige,  027.] 

10  liose  V.  Gaauel,  3  Atk.  439;  Ambury  v. 
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he  knows  not  where  the}'  are,  unless  the}-  are  in  the  hands  of  tht 
defendant ; '  but  a  bill  for  discovery  merel}-,  or  which  only  prays  the 
delivery  of  deeds  or  writings,  or  equitable  relief  grounded  upon  them, 
does  not  require  such  an  afUdavit.* 

If  the  title  to  the  possession  of  the  deeds  and  writings,  of  which  the 
plaintiff  prays  possession,  depends  on  the  validity  of  his  title  to  the 
property  to  which  they  relate,  and  he  is  not  in  possession  of  that  prop- 
erty, and  the  evidence  of  his  title  to  it  is  in  his  own  power,  or  does  not 
depend  on  the  production  of  the  deeds  or  writings  of  which  he  prays  the 
doliveiy,  he  must  establish  his  title  to  the  property  at  Law,  before  he 
can  come  into  a  Court  of  Equity  for  delivery  of  the  deeds  or  writings.* 

A  bill  for  discovery  only  is  not  brought  to  a  hearing ;  and  cannot, 
therefore,  be  dismissed  for  want  of  prosecution.*  After  the  answer  has 
been  held,  or  is  to  be  deemed,  sufficient,'  the  defendant  may  obtain  an 
order,  on  motion  of  course,  or  on  petition  of  course  at  the  Rolls,  for 
taxation  and  payment  of  his  costs ;  *  but  if  the  bill  is  a  cross-bill,  the 
costs  will  be  costs  in  the  original  suit,  unless  the  Court  otherwise 
directs.®  It  is  irregular,  on  the  application  for  the  *  costs  of  a  *1559 
bill  of  discover}-,  to  suppress  all  mention  of  the  fact  that  it  is  a 
cross-bill :  although  the  original  cause  may  have  been  disposed  of  be- 
fore the  answer  to  the  cross-bill  was  put  in  ;  ^  and  this  rule  will  not  be 
varied,  merely  because  a  defendant  does  not  make  the  whole  matters  of 
the  bill  of  discovery  available.'^ 

Although  the  defendant  is  entitled  to  the  costs  of  the  suit,  he  may  be 
ordered  to  pay  the  costs  of  an  unsuccessful  opposition  to  a  motion  for 
an  injunction  to  stay  the  proceedings  in  another  Court,  in  aid  of  the 
defence  to  which  the  liill  is  filed.'  "Where  the  defendant's  first  answer 
has  been  found  insufficient,  the  costs  of  the  exceptions  to  it  may  be 
ordered,  on  the  ex  -parte  application  of  the  pl(iintifT,  to  be  deducted 
from  the  costs  payable  to  the  defendant.* 

8  Walmslcy  r.  Child,  1  Ven.  S.  341,  344;  Knstorn    Railway  Co.    r.   Submarine    Tclo- 

Hr.ok  c.  Donnon,   1   S.   &   S.  227,  23(»;  see,  fcrap'"  (-"•-  "*'  •'"/'••■  ""'^'  P-  810- 
tiLwcvcr,  ("ro-M!  r.   H(fliii^'ti<!<l,  12  Sim.  35,  '  Antv,  pp.  78(i,  1457. 

40;   Wat.xon   c.   I'arkcr,   2   riiii.   5;    and  see  »  Ixl.     lli-d.     201  ;    Attorney-General    P. 

antr,  p.  3!»2.     In  .Maine,  "  hills  of  discovery,  Biirch,  4   Mad.   178;  see   Fifzfjorald   \\  Hult, 

and  thoxe  jiravinfj  for  an  injiin'iion,  niii-^t  he  i)  Hare  Ap.  (i5.     As  to  the  costs  of  a  liill  for 

verilied   liy  oath."     Cii.    Hiile   1.    37    .Maine,  discovery,  sec  Morgan  &  Davcy,  147  i'^  .■!( 7.  ; 

681.     Tiiis  rule  relates  to  the  jMirc  and  simple  ante^  1457,  note. 

hill   of  discovery.      Dinsmore   f.   CrossniaM,  '•>  Ord.  XL.   14;    IleminR  i'.   Diiifrwiill.  2 

63  Maine,  441;  Hilton  p.  Ijithrop,  K<\  Maine,  Thil.  212;    and  sec,  under  41st  Ord.  of  An 


1841,  Westtield  f.  Skinwith,   1  Phil.  277;  S. 
C.  ntim.  Skipworth  r.  Westlield,  13  Sim.  205; 


21)7. 

♦  \A.   Red.   54  ;    Oo<lfrey  r.   Turner.    1 

Vem.    217;    Whitchurch    t>'.    Ciolilinj;,    2   P.  nnN,  iin.  14r.a,  l.'i.V). 
Wms.  541 ;  Dormer  r.  Forte-cue,  3  Alk.  124,  '   "  alls  v.  Penny.  11  Heav.  4.35;  13  Jur. 

l'!2:  Aston  r.  Ix>rd  Kxetcr,G  Ves.  288;  King  578;    17   Sim.    45;    13   .lur.   768;    antc^   pp. 

t.  King,   Mos.   l'.»2;  nnlf.   p.  393;    Caton  v.  134.3,  1414. 
CfileK,  L.  K.  1  F>|.  681.  684.  '■'  Hol.inson  v.  Wall,  10  Reav.  73. 

&  l,d.   Red.  54  ;    .lones  r.  .lonoK,  3  Mer.  '  I-ovcll  r.  (Jalloway,    lit   Heav.  043;  se« 

K,|     170;  ArmiUgc  r.  Wnd^worth,    1    Mad.  al«o  Anon.,  8  Ves.  60;    IJanhuny  r. ,9 

IH.t.    I'.t3  ;    Crow    r.    Tvrrell,    3    .Mad.    179;  Vch.  103. 

Field  r.   lU'ailmont,   1   Swanst.  2^)4.  20:t.  <  /«n^<',  p.  774;  Hughes  r.  Clerk,  0  Hare, 

«  Woodcok   r.   King,  1   Atk.  280;  South  195;  but  nee  Thomas  v.  Itawling,  27  Uunv. 

376. 
I'lH.'J 
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Except  uiuler  si)oci;il  cin-iinistrvncos,  the  Court  will  not  pormit  a  hill 
of  discovery  to  bo  ftinended,  by  adding  parties  as  plaintids ;  ^  or,  after 
answer,  by  adding  a  prayer  for  relief." 

If  the  defendant  to  a  bill  of  discovery  is  entitled  to  the  privilege  of 
peerniie,  or  is  a  ]\[eniber  of  Parliament,  the  Conrt  may,  npon  the  appli- 
cation of  the  plaintiff,  after  the  time  for  answering  has  expired,  and  an 
appearance  has  been  entered  by  the  defendant,  or  by  the  plaintitf  on 
his  behalf,  order  the  bill  to  be  taken  pro  confcsso,  nnless  the  defendant 
shall,  within  eight  days  after  being  served  with  such  order,  show  good 
canse  to  the  contrary  ; ''  and  when  such  order  has  been  pronounced,  the 
bill,  or  an  examined  copy  thereof,  may  be  taken  and  read,  in  any  Court 
of  Law  or  Equity,  as  evidence  of  the  same  facts,  and  on  behalf  of  the 
same  parties,  as  could  an  answer  admitting  the  contents  of  the  bill.^ 

The  Statute  of  Limitations  may  be  pleaded  to  a  bill  of  discovery  : ' 
though  it  was,  at  one  time,  considered  this  could  not  be  done.^'' 
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*  Section  III.  —  Bills  of  Interpleader. 


Where  two  or  more  persons  claim  the  same  thing,  by  different  or  sep- 
arate interests,  and  another  person,  not  knowing  to  which  of  the  claim- 
ants he  ought  of  right  to  render  a  debt  or  duty,  or  to  deliver  property 
in  his  custody,  fears  he  may  be  hurt  by  some  of  them,  he  may  exhibit 
a  bill  of  interpleader  against  them.^     A  plaintiff,  in  a  bill  of  inter- 


6  Ante,  p.  405;  Lord  Cholmondeley  v. 
Lord  Clinton,  2  Mer.  71.  74. 

6  Ante,  p.  408 ;  Butterworth  v.  Bailey,  15 
Ves.  358,  361  ;  Jackson  v.  Strong,  M'Lel. 
245;  Parker  v.  Ford,  1  Coll.  506;  but  see 
Hildvard  v.  Crossv,  3  Atk.  .303  ;  Crow  v. 
Tvrell,  2  Mad.  397," 409;  Lousada  v.  Templer, 
2 "Riiss.  561,  5G5;  Severn  v.  Fletcher,  5  Sim. 
457. 

T  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  13; 
ante,  pp.  496,  530. 

8  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  14; 
ante,  p.  497;  see  14  &  15  Vic.  c.  99,  §  14; 
ante,  p.  805;  and  Reeve  v.  Hodson,  10  Hare 
Ap.  19,  as  to  using  certilied  copies  in  a  Court 
of  justice. 

[The  answer  to  a  bill  of  discovery,  when 
used  as  evidence,  must  be  taken  together, 
but  its  truth  may  be  weighed,  like  other  tes- 
timony, by  its  intrinsic  character,  subject  to 
be  set"  aside  by  what  may  be  found  in  the 
answer  itself,  "by  the  nature  of  the  state- 
ments, or  bv  other  proof.  Ormond  v.  Hutch- 
inson, 13  Yes.  50 ;  Allen  v.  McNew,  8  Hum. 
46.] 

5  Ante,  p.  640;  Beames  on  Pleas,  275; 
Gait  V.  Osbaldeston,  1  Russ.  158;  Mendi/abel 
V.  Machado,  1  Sim.  68,  77;  Jenny  v.  Best, 
ib.  373,  375;  Macgregor  v.  East  India  Co., 
2  Sim.  452  ;  Scott  v.  Broadwood,  2  Coll.  447, 
456. 

10  Hindman  v.  Tavlor,  2  Bro.  C.  C.  7,  10. 

1  Ld.  Red.  48,  14i ;    Shotbolt  v.  Biscow,  2 


Eq.  Ca.  Ab.  173 ;  Child  v.  Mann,  L.  R.  3  F^. 
806,  808;  Bedell  v.  Hoffman,  2  Paige,  199; 
Atkinson  v.  Manks,  1  Cowen,  191;  Bell  v. 
Hunt,  3  Barb.  Ch.  391;  Strange  v.  Bell,  11 
Geo.  103;  Green  v.  Mumford,  4  R.  I.  313; 
Providence  Bank  v.  Wilson,  4  R.  I.  507; 
Farley  v.  Blood,  30  N.  H.  354;  Hayes  v. 
Johns"on,  4  Ala.  267  ;  Blair  v.  Porter,  2"Beas- 
ley,  267;  Briant  v.  Reed,  1  McCarter,  271; 
Lord  Cottenham,  in  Hoggart  v.  Cutts,  1  C.  & 
P.  204 ;  Shaw  v.  Coster,  8  Paige,  339 ;  Hor- 
ton  V.  Baptist  Church  &  Society  in  Chester, 
34  Vt.  309. 

To  justify  a  bill  of  interpleader,  there 
should  be  either  some  specific  chattel,  or 
some  definite  sum  of  money,  to  which  differ- 
ent parties  in  the  same  right,  or  in  privity  of 
estate,  make  claim,  and  the  person  bringing 
the  bill  shoidd  he  a  mere  stakeholder,  having 
no  interest  in  the  matter;  so  that  when  the 
Court  decree  an  interpleader,  the  plaintiff  »ia 
.step  out  of  the  case  altogether.  Lincoln  v. 
Rut.  &  Bur.  R.R.  Co.,  24  Vt.  639.  As  to 
interpleader  generally,  see  Crawford  v.  Fish- 
er, 1  Hare,  43G,  440;  6  Jur.  576;  Glynn  «;. 
Locke,  3  Dr.  &  War.  11  ;  Cochrane  v. 
O'Brien,  2  Jo.  &  Lat.  380;  Anon..  1  Vern. 
351;  1  Fq.  Ca.  Ab.  80;  Langston  v.  Boylston, 
2  Ves.  J.  101,  107;  Dungey  v.  Angove,  ib. 
304,  310;  Angell  v.  Iladden,  15  Ves.  244; 
Stevenson  v.  Anderson,  2  V.  &  B.  407,  410 ; 
Morgan  v.  Marsack,  2  Mer.  107,  110 ;  Paris 
V.  Gilham,  G.  Coop.  56 ;  Farebrother  v.  Prat- 
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pleader,  must  not  himself  claim  an}-  interest ;  ^  and  must  not  be 
under  any  liabilities  to  any  of  the  defendants,  *  beyond  those  *1561 
which  arise  from  the  title  to  the  property  in  contest.^ 

In  a  bir.  of  interpleader,  the  plaintifl"  must  state  his  own  rights,  and 
the  several  claims  of  the  defendants,  and  show  his  right  to  compel  them 
to  interplead.-  The  bill  then  prays,  that  they  may  interplead,  so  that 
the  Court  may  adjudge  to  whom  the  thing  belongs,  and  that  the  plain- 
tiff may  be  indemnified.  If  any  suits  at  Law  are  brought  against  him, 
he  may  also  pray  that  the  claimants  may  be  restrained  from  proceeding, 
till  the  right  is  determined.' 

The  plaintiff  in  his  bill  should  negative  any  interest  in  himself  in 
the   matter   in   controversy,^  and   show,    that   he   is    a    mere    stake- 


tent,  Dan.  64;  Burnett  c.  Anderson,  1  Mer. 

405;  c.   Bolton,   18   Ves.  2J2;  Glvn   r. 

Duesburv.  11  iSiin.  13i),  147;  4  Jur.  1080; 
Jones  c'Thoma-s  2  Sui.  &  G.  18S;  18  Jur. 
460;  N'll-on  r.  Barter,  2  H.  &  M.  334;  10 
Jur.  X.  S.  611;  Affd.  bv  L.  C  10  Jur.  N.  S. 
832;  12  W.  R.  1043.  "As  to  cases  of  bills 
broujiht  bv  e."iecutors  or  trustees  in  the 
nature  of  bills  of  interpleader  seeking  in- 
structions of  the  Court,  see  Houghton  v. 
Kendall,  7  .\llen,  72;  .\ndrews  v.  Bishop,  5 
Allen.  400;  I^orinff  v.  Thorndike,  5  Allen, 
2o7;  liowdiich  c.  Soltvk,  90  Mass.  13G. 

2  .Mitchell  c.  Havne,  2  S.  &  S.  63;  Moore 
r.  Usher,  7  .Sim.  384;  .Stuart  r.  Welsh,  4  M. 
&  C.  30.j.  316  ;  3  Jur.  237;  H(,>,';,'art  v.  Cutts, 
C.&P.  l'J7,  204;  lUplock  r.  Haininond,2  Sni. 
&  U.  141.  The  bill  will  lie,  if  the  plaintiff 
has  claimed  an  interest,  where  previously  to 
the  interpleader  order,  he  withdraws  such 
claim.  Jacobson  c.  Blackhurst,  2  J.  &  H. 
480;  Atkinson  c.  Manks,  1  (.'owen,  601; 
Adams  r.  iJixon.  10  (ieo.  513;  I>izitr  c.  Van 
Saun,  2  Oreeu  <,'h.  325.  The  plaintiff  in  a 
bill  of  interpleader,  Rtrictly  so  called,  can 
claim  no  relief  a;;ainst  either  of  the  defeud- 
an»!<,  but  only  a.sk  for  leave  to  pay  the  money 
or  deliver  the  property  to  the  one  to  whom 
it,  of  ri-^Ut.  belori^fs,  in  order  that  he  may 
thereafter  be  protected  frcpm  the  claims  of 
both.  Hed.ll  r.  Hoffnian.  2  raij,'e,  100; 
Badeati  r.  Ho;,'<th,  2  I'ai^e,  20!).  Hut  a  jmrty 
may  l>c  allowed  to  resort  to  a  bill  of  inter- 
pleader, and  to  auk  the  Court  to  tell  him  to 
which  of  hcvi>ral  claitiiaiit>4  of  a  fund  or  other 
tliirn;  in  hi-  1.  .     '    '  iv  i>ay  or  deliver  it; 

alih<.ii;;!i  li.-  ;  .  bv  j;real  attention 

and 'auiLMi.  I  ,  .-If  hccure.     Farley 

V.    IIUxk\.  .10   .N.    11.    J',),     p<r   W is,   J.  ; 

I»zier  r.  Van  Saun,  2  (jreen  <'h.  32.').  Such 
bilU  are  n<it  cni  <iiirax<'d,  on  account  of  the 
d'dav  and  ••xp<'ij-f  which  they  occotiion. 
Greene  r.   MnmfMrd,  4  K.  I.  313. 

[The  bill  II  '  '  1  .ilthon(;|i  the  plain- 
tiff han  not  !■•  Iian  bci-ii  sued  by 
one  onlv  of  il  .  and  althou^'h  llie 
claim  of  on<'  I-  a  ;.  :  .iMe  at  Ijiw  and  the 
other  in  Kqiiity.  N.hIdiII  r.  Ka>-tan<<,  70  III. 
l.VI.  AnrI  the  Court  will  take  jnrixdiction, 
if  the  n»rtie!<  ron«ent,  nIlhoii(;h  the  bill  Iw 
not  dtnctlv  maintainable.  Steveni  r.  War- 
ren, 101  yiiun.  564.     And  »ee  where  the  bill 

1 


is  filed  in  the  interest  of  one  of  the  parties, 
after  a  successful  suit  at  Law  by  the  other 
l)arty  over  the  right  set  up.  Provident  In- 
stitution V.  White,  115  Miiss.  112.  So,  if 
both  defendants  consent  to  interplead,  and 
a  decree  is  entered  without  objection  for  that 
purpose,  the  Court  may,  at  the  final  hearinj;, 
fasten  upon  the  fund  in  Court  any  equitable 
lien  or  trust  which  one  of  the  parties  may 
establish  ajjainst  the  other,  although  the 
legal  title  and  ownership  be  in  the  other. 
Whitney  v.  Cowan,  55  Miss.  026.1 

The "  interpleader  can  justly  be  allowed 
only  when  no  other  question  than  the  right 
of  projtcrty  is  meant  to  be  litigated.  Sher- 
man I'.  Partridge,  4  Duer  (N.  '\  .),  646.  So, 
where  he  has  an  interest  or  duty  to  jirotoct 
one  of  the  parties  rather  than  the  other;  as 
an  executor  standing  between  two  claimants, 
one  of  whom  claims  by  title  paramount  to 
the  testator's,  and  the  other  as  a  legatee  un- 
der the  will,  is  not  in  the  nosition  to  sustain 
a  bill  of  interpleader,  his  duty  being  clearly 
to  protect  the  interest  of  the  legatees.  Adams 
t'.  N'ixou,  10  Geo.  513. 

1  Crawbhay  v.  Thornton,  2  M.  &  C.  1,  19; 
Pearson  v.  Cardon.  2  K.  &  .M.  607. 

-  Ld.  Red.  142  ;  Uungey  r.  Angove,  2 
Ves.  J.  304;  Johnson  v.  .\tkinson,  3  .\nst. 
708;  Nickolson  v.  Knowle.s,  5  .Slad.  47; 
Ixwndes  t'.  Cornford,  18  \'es.  290;  Cook  v. 
Karl  of  Itosslyn,  1  Giff.  167;  5  Jur.  N.  S. 
973. 

3  Ld.  Red.  49;  Fast  India  Co.  r.  Fdwards, 
18  Ves.  376;  Cioggon  f.  Synions,  3  Mad. 
130;  Warington  f.  Wheat.sione,  Jac.  202. 
205.  A  bill  of  interpleader  ought  to  be  likd 
before,  or  immediately  after  the  commence- 
ment of  proceedings  at  l^iw,  and  should  not 
be  delayed  until  after  a  verdict  or  juilgmeiit 
ho-s  been  obtained.  Cornish  v.  Tanner,  1  V. 
&J.  333;  Ciiion  Bank  v.  Kerr.  2  M<1.  Ch. 
Dec.  460;   [French  v.  Robrclmrd,  5(»  Vt.  43). 

*  Story  Va\.  pi.  §202;  [State  Ins.  Co.  v. 
Gennetl,"2  Tenn.  <'h.  83).  But  it  is  no  ol>- 
jeclion  to  a  bill  of  interpleader  that  tlm 
(ilainlifT's  chance  of  su4(e-s,  in  liii^^aiing  in 
respect  to  an  interest  in  other  jirojierly,  not 
in  the  suit,  and  not  now  in  litigation,  may  bu 
in<-rea'<ed  bv  the  hucccss  of  one  of  the  iiarlie*. 
Openheim  c.  U'o  Wdf,  3  Sandf.  «  h.  571. 
Still,    if   the   plaintiff    hiu*    in    any  way   lent 
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holder,^  ami  that  he  is  i<2;iioriint  of  tlio  rights  of  tlie  respective  parties^ 
who  are  ealloil  upon  by  him  to  interplead  ;  or,  at  least,  he  must  show 
that  there  is  some  doubt  to  which  of  such  parties  the  debt  or  duty 
belongs  ;  so  that  he  cannot  safely  pay  or  render  it  to  one,  without 
risk  of  being  niade  liable  for  the  same  debt  or  duty  to  the  other. " 

The  bill  should  also  show,  that  there  are  proper  persons  in  esse,  capa- 
ble of  interpleading,  and  of  setting  up  opposite  claims ;  for  otherwise 
the  objects  of  the  bill  would  be  unattainable.''  The  plaintiff  should 
admit  a  title  against  himself  in  eacli  of  the  claimants,  and  that  each  of 
them  claims  a  riglit,  and  such  a  right,  as  they  may  interplead  for.* 
*la62  *  If  it  appears  from  the  bill,  that  one  defendant  is  entitled  to 
the  debt  or  duty  and  that  the  other  is  not,  both  defendants  may 
dt.Muur.^  And  so,  where  it  appears  that  neither  of  the  defendants  is 
entitled  to  the  debt  or  duty.- 

As  the  sole  ground  on  which  the  jurisdiction  of  the  Court,  in  this 
case,  is  supported,  is  the  danger  of  injury  to  the  plaintiff  from  the 
doubtful  title  of  the  defend^nts,^  the  Court  will  not  permit  the  proceed- 
ing to  be  used  coUusively  to  give  advantage  to  either  party :  therefore, 
with  a  bill  of  interpleader  the  plaintiff  must  file  an  affidavit  that  there 
is  no  collusion  between  him  and  any  of  the  parties.^  The  bill  is 
demurrable,  if  the  aflidavit   is  not  annexed,^  or,  at  least,  filed  with 


himself  to  further  the  chiims  of  either  of  the 
parties  who  claim  the  fund  in  controversy, 
or  to  aid  one  in  obtaining  the  possession 
thereof,  to  the  exclusion  of  the  other,  he  can- 
not sustain  his  bill.  Marvin  v.  Ehvood,  11 
Paige,  365;  Nash  i-.  Smith,  C  Conn.  421. 

6  Shaw  V.  Coster,  8  Paige,  339 ;  Hadeau  v. 
Rogers,  3  Paige,  209;  Storv,  Eq.  PI.  §297; 
Lincoln  v.  Rut.  &  Bur.  R.  li.  Co.,  24  Vt.  639; 
Stuart  V.  Welsh.  4  M.  &  C.  305 ;  Bignold  v. 
Audland,  11  Sim.  23;  Moore  v.  Usher,  7 
Sim.  383;  Toulmin  v.  Reid,  14  Beav.  499; 
Diplock  i;.  Hammond,  2  S.  &  G.  141.  The 
plaintiff  cannot,  after  bill  of  interpleader 
filed,  set  up  a  right  in  himself  to  tiie  fund  in 
controversy.  Anderson  v.  Wilkinson,  10 
Sm.  &M.'601. 

6  Shaw  V.  Coster,  8  Paige,  339 ;  Mohawk 
&  Hudson  R.R.  Co.  v.  Clute,  4  Paige,  384, 
392:  Adams  r.  Dixon,  19  Geo.  513;  Farley 
V.  Blood,  30  N.  H.  360,  361;  Parker  d.  Bar- 
ker, 42  N.  H.  93. 

'  Storv  Efj.  PI.  §  295;  Metcalf  v.  Hervev, 
1  Ves.  248,  249  ;  2  Story  Eq.  Jur.  §  82J ; 
Browning  v.  Watkins,  10  Sm.  &  M.  482. 

8  2  Storv  Eq.  .Jur.  §  821;  Storv  Ecj.  PI.  § 
295;  Slingsby  v.  Moulton,  1  V.  &  B.  334; 
Atkinson  v.  Slanks,  ]  Cowon,  691;  Quinn  v. 
Green,  1  Ired.  Eq.  229;  Browning  v.  Wat- 
kins,  10  Sm.  &.  M.  482.  If  one  of  two 
parties,  defendants,  withdraws  all  claim  to 
the  funds,  a  decree  that  they  be  paid  to  the 
otlier  is  of  course.  Knight  v.  Yarborough,  7 
Sm.  &  M.  179. 

1  Shaw  V.  Coster,  8  Paige,  339;  Ld.  Red. 
142;  Story  Eq.  PI.  §  292;  Mohawk  &  Hud. 
R.R.  Co.  V.  Clute.  4  Paige,  284;  Parker  v. 
Barker,  42  N.  U.  93;  Briaut  v.  liced,  1  Mo- 


Carter  (N.  J.),  271,  27G.  For  the  fonn  of 
such  demurrer,  see  Willis,  440,  441. 

2  Barker  v.  Swain,  4  Jones  Eq.  {N.  C.), 
220;  l.d.  Red.  58,  164,  165,  166. 

8  Mohawk  &  Hudson  R.  R.  Co.  v.  Clute,  4 
Paige,  392;  Ld.  Red.  49;  Atkinson  v.  Manks, 

1  Cowen,  703;  Storv,  Eq.  PI.  §§  291,  292; 
Woods  J.  in  Farley  'v.  Blood,  30  N.  H.  361; 
Badeau  v.  Rogers,  2  Paige,  209;  Griggs  v. 
Tiiompson,  1  Geo.  Dec.  146;  Blair  v.  Porter, 
2BL'asley  (N.  J.),  267. 

4  Ld.  Red.  49  ;  En-ington  v.  Attorney- 
General,  Bunb.  303 ;    Stevenson  v.  Anderson, 

2  V.  c*t  B.  407,  410 ;  Warington  v.  Wheat- 
stone,  ubl  Slip. ;  Wood  V.  Lyne,  4  De  G.  &  S. 
16;  Bignold  ».  Audland,  11  Sim.  23  ;  5  Jur. 
51;  Hamilton  v.  Marks,  5  De  G.  &  S.  638; 
njite,  p.  394;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 
474:  Eden  Injunct.  (2d  Am.  ed.)  401 ;  Siiaw  v. 
Coster,  8  i'aige,  339;  2  Iloff.  Ch.  Pr.  103; 
Tobin  V.  Wilson,  3  J.  J.  Marsh.  67  ;  Biggs  v. 
Kowns,  7  Dana,  411  ;  I,d.  Red.  49,  143; 
Atkinson  v.  Manks,  1  Cowen,  691;  Story 
E(l.  PI.  §§  291,  297;  Dungey  v.  Angove,  2 
Sumner's  Ves.  313;  Mr.  Ilovenden's  note 
(5) ;  2  Storv  Eq.  Jur.  §  809;  Farlev  v.  Blood, 
30  N.  II.  354,  361.  By  the  practice  in  Con- 
necticut it  is  not  necessary  to  annex  this 
aflidavit  of  non-collusion.  Nash  v.  Smith,  6 
Conn.  421;  see  Jerome  v.  Jerome,  5  (]onn. 
352.  The  Chancery  practice  in  (>)nnccticut 
regarding  bills  of  interpleader,  differs  not 
only  in  this,  but  also  in  other  rcsjiccts,  from 
that  of  England  and  many  of  the  Slates. 
Consociated  Pres.  Soc.  of  Green's  Farms  v. 
Stiiples,  23  Conn.  544.  For  forms  of  affida- 
vit, see  Vol.  III. 

6  Metcalf  V.  Ilervey,  1  Ves.  S.  248;  Ld. 
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It.'  The  affidavit  ma}-  be  sworn  before  the  bill  is  actually  filed. ^ 
Where  there  are  several  plaintiffs,  they  must  all  join  in  the  affidavit, 
or  the  affidavit  must  show  satisfactorily  wh}'  the  other  plaintiffs  do  not 
join.' 

Where  the  bill  is  filed  by  the  officer  of  a  public  company,  the  affidavit 
must  state,  not  only  that  the  plaintiff  does  not  collude,  but  that,  to  the 
best  of  his  knowledge  and  belief,  the  company  does  not  collude,  with 
any  of  the  defendants.' 

*  The  affidavit  of  the  plaintiff's  solicitor  is  not  in  general  suffi-  *1563 
cient ;  ^  but  in  an  injunction  case,  where  the  plaintiffs  were  abroad, 
the  affidavit  was  allowed  to  be  sworn  b}-  the  solicitor,  for  the  purposes  of 
the  injunction,^  and  the  affidavit  of  the  plaintiffs  was  afterwards  filed 
and  annexed  to  the  bill,  as  of  the  daj- on  which  the  bill  was  filed.*  And 
where  the  plaintiff  was  too  ill  to  make  the  affidavit,  a  joint  affidavit  by 
his  son  (a  partner  in  his  business),  and  his  solicitor,  deposing  to  hia 
state  of  health,  and  that  there  was  no  collusion  between  them,  or  the 
plaintiff,  and  the  defendants,  was  allowed  to  be  filed  with  the  bill.* 

The  Court  gives  credit  to  the  affidavit ;  and  will  not  permit  evidence 
to  be  adduced  to  contradict  it.* 

Where  a  bill  was  filed  by  the  owner  of  an  estate,  subject  to  a  charge, 
as  to  which  there  were  conflicting  claims,  no  affidavit  was  required.® 

Upon  filing  the  affidavit  of  no  collusion,  no  stamp  need  be  aflixed  to 
it.'  A  copy  of  the  affidavit,  scaled  at  the  Record  and  AVrit  Clerks' 
office  (but  not  necessarily  an  office  copy) ,  should  be  annexed  to  each 
copy  of  the  bill  for  service.* 

The  plaintiff  in  a  bill  of  interpleader  ought  by  his  bill,  to  offer  to  pay 
into  Court  any  money  and  interest  which  is  due  from  him.^     The  omis- 

Rcd.  143;  Tobin   r.  Wilsrin,   3  .J.   J.  Marsh.  ante,  pp.  3n2-395.     For  form  of  aflidavit,  see 

«7;   Karl.v  r.  IJIood,  30  \.  H.  354;    Shaw  v.  Vul.  III. 

Costpr,   -2    Ltlw.  Ch.  40')  ;    (iihs.m  p.  Gold-  •  Wood  r.  Lvno,  4  Dc  G.  &  S.  10. 

thwaite.  7   Ala.   '281.     .•Vii    ohjcttion    to    the  2  Larabrie  r.Hiown,  1  iJe  G.  &  .1.  204 ;  23 

form    of   the    aflidavit    slioidd    l)c    made    bv  Bcav.  007  ;  and  see  Nelson  «-.  Barter,  2  H.  & 

demurrer.     Hamilton  r.  Marks,  5  De  G.  &  .^.  M.  334:  10  ,lur.  N.  S.  Gil.  V.  C  \V.,  where, 

638;   Wood  r.  Lyne,  2  l)e  (J.  &  .S.  10.     The  tliere  beinj^  several  plaintilTs  residinjr  ui  dia- 

plointifT  newi   not  swear  that  the  bill  is  tiled  tant   jilaees.  leave  was  k'^'^'",  ""  «"  allldavit 

at   his  own   expense;   Mrlealf   c.    Hervev,  1  by  llii-ir  solicitor;  and  an  injunction  ^'ranted 

Vefi.    .S.   248;    Ivlen    Iiijiinel.   (2d   Am.   ed.)  for  a  limited  lime,  on  an   undertaking  to  tile 

401;  nor  that  it  was  tiled  wilhont  the  knowl-  the  usual  adlibnit. 

ed^e  of  either  of  the  d<-fi-ndnnt.s.     .Steven-  *  Braithwaite"n  I'r.  27. 

$t>nv.  Anderson,  2  V.  &  H.  410:   Dunjjev  v.  *  Hartlev  v.  Swavnc  (1800,  H.  No.   lUl), 

An^ove.  2  Suinner'K   Ve*.  313;  .Mr.    Hoven-  28  .Fuly,  1800.  V.  C.K. 

den'H  note  (5).     The  bill  may  be   referred  to  ''  Ijin^'ston   t'.    Boylston,   2  Ves.  .1.    101, 

in   the  atlidavii,  either  as  an   exhibit,  or  as  110;  ilainilion  t'.  Markx,  5  Dc  G.  &  S.  G38, 

Ix-in^  tiiereuuto  annexed.     Itraithwaile's  I'r.  04't ;   Mauley  v.   Uobinson,   I^.   K.  4  Ch.Ap. 

27.     Kor  foniis  of  demurrer,  Hec  2  Van  Hey.  347.     In  a  case  where  collusion  was  cliaiired, 

77;  Willis.  442.  '  the  Court  put  the  plaintiff   under  an  under- 

•  Hhepherd  e.  .lone".  3  De  G..  F.  &  ,1.  M;  taking;  as  to  danui^es.  Mauley  i;.  Robinson, 
8.  <;.  noni.  Jon«'s  r.  Klifpherd,  7  .lur.  N.  S.  I..  I{.  4  Ch.  Ap.  347;  nee  Dunp-v  r.  An(,'ovc, 
228.  I<.  .1.1. ;  2:i  iWnv.  2'.»3;  7  .lur.  N.  .S.  '2W.  2  Ves.   J.   304;  Toulmin    f.   Hei'd,    14   Beav. 

'   Walker   r.    Hetcli.r.     1     Phil.    II.'.;     12  4'M>. 
fiim.   420;  fl  .Jur.  4;    UraithwaiteH   I'r.   27;  «  Vyvyan  r.  Vyvyan,  30  Beav.  65,  70;   7 

but  use  Francfime  v.  Francome,  13  W.  K.  3.'>5,  .Jur.  N.  S.  81(1. 
L.  C.  '  Brailhwaite'H  I'r.  27. 

•  Urnilhwnite'n  I'r.  27,  28;  Gibbn  c.  Gibbi,  »  lhi,l.  ;  ante,  pp.  .1!)0.  442. 

•6.  27;  h  W.  K.  24.1.  V.  C.  W.  »  I.d.    Ked.   4!».  143  ;    Karl   of   Tl.nnct  9. 

>  Bignold  V.  Audland,  xdti  iuj>. ;  and  Hec      Paternun,    Barnard.   247;    2   Vos.    J.    108; 

Ms? 
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Bion  of  such  oHit  does  not,  howevor,  iviuUt  the  bill  (Icinurniblo  ; '"  but 
the  linul  uuist  bo  brought  into  Court  bolbre  luiy  onUr  will  bo  uitido  iu 

tbo  oauso." 
•15G4  *Tho  sovertil  domaiids  against  the  plaintiir  nuist  bo,  substan- 
tially, the  same  in  their  nature  and  origin,^  ami  they  should  be 
specifically  set  forth,  so  that  this  may  appear  ;  -  and  the  bill  uuist  state 
that  the  defendants  claim  an  interest  in  the  whole  subject-matter  of  the 
suit ;  ■^  anil  so  be  framed  that  the  decree  ma}'  embrace  the  whole  ol"  it.* 
It  need  not  set  out  the  title  of  the  defendants  ;  ^  and  the  plaintiff  is  not 
justified  in  joining,  as  a  defendant,  a  person  who  does  not  make  any 


Langston  v.  Bovlstoii,  2  \cs.  J.  10 L  108, 
10!);  Fast  India  Company  r.  Filwanis,  18 
Ves.  37(i.  378;  llvde  v.  AV'airen,  1!)  Vos.  .yii, 
323  ;  Warinf,'t..n  v.  Wlieatstoiio,  .lac.  '20-2, 
205;  Seton.  i)G2,  No.  1;  Hiynold  );.  Audland, 
11  Siin.  23;  5  .liir.  51.  Wliure  the  plaintiff 
had  offered  to  (lay  over  tlie  fnnd  on  bein^ 
indomnitied,  anil,  that  beini!;  refusecL  liad  tiled 
his  bill  with  reasonable  dilii^enee,  he  was  not 
changed  with  interest  on  tiie  money  deposited 
in  Conrt.  Kiehards  v.  Salter,  0  John.  Ch. 
445. 

10  Menx  i:  Bell,  G  Sim.  175;  1  Smith  Ch. 
Pr.  (2d  Am.  ed.)  4(j7;  Williams  v.  \Vri<;ht, 
20Te.xas,  499;  Nash  v.  Smith,  «  Conn.  421. 
In  Williams  v.  Walker,  2  Kieh.  F(|.  291,  it 
vras  held  that  the  plaintiff  should  not  onl}' 
offer  by  his  bill  to  iirintj  the  money  or  fnnd 
into  (^)iirt,  but  he  should  obtain  an  order  to 
that  effect,  and  comply  with  it  before  pro- 
ceedinj^  in  the  cause  ;  see  also  I'arUer  v. 
Barker,  42  N.  H.  78,  9f)  ;  McGarnah  v. 
Prather,  1  Black.  299  ;  Shaw  v.  Coster,  8 
Paij^e.  399;  2  Story  Ei].  Jnr.  §  809,  which 
8U|)port  the  cround  that  an  offer  to  bring  the 
monev  into  Court  is  necessary. 

11  bunf^ey  v.  Angoye,  3  Bro.  C.  C.  3G ; 
Sieyekiiig  v.  Behrens,  2  M.  &  C.  581;  1  .Jur. 
60;  Meux  v.  Bell,  ubi  sup.;  I'auli  r.  Von 
Melle,  8  Sim.  327:  Ld.  Red.  49,  143;  Story 
Eq.  PI.  §  291;  Mohawk  &  Hudson  R.R.  Co. 
V.  Clute,  4  Pai^e,  384;  Shaw  v.  (,'oster,  8 
Paige,  339;  (Jitv  Bank  v.  Bangs,  2  Paige, 
670,  673;  Nash  v.  Smith,  6  Conn.  421; 
Atkinson  v.  RIanks,  1  (Jowen,  691.  If  the 
plaintiff  does  not  pay  the  money  into  Court 
he  should  at  least  give  bond  and  security  for 
its  ultimate  payment,  according  to  the  de- 
cree. Biggs  V.  Kowns,  7  Dana,  411.  If  the 
claim  is  for  goods,  it  is  sufhcient  to  bring  the 
value  of  them  into  Court.  Burnett  v.  Ander- 
son, 1  .Mer.  405.  Where  land  is  the  subject 
of  the  controversy,  the  plaintiff  ought  to 
make  conveyances  of  the  same  ready  for 
delivery  to  each  of  the  claimants;  and  if  he 
has  not  done  so  at  the  filing  of  the  bill,  and 
in  the  bill  offered  to  deliver  the  deed  to  the 
party,  who  shall  be  decreed  to  be  entitled, 
the  Court  will  order  such  deeds  to  be  made 
and  Hied  in  tlie  case,  subject  to  further  order. 
Farley  v.  Blood,  30  N.  H.  354.  Whenever  the 
bill  contains  a  prayer  for  an  injunction,  the 
money  must  be  brought  into  (Jourt  before 
the  Court  will  ordinarily  act  upon  this  part 


of  the  prayer.  Story  Fq.  PI.  §  297;  Mo- 
hawk &  Hudson  R.R.  {'<>.  V.  Clute,  4  I'aige, 
384,  391;  Richards  v.  Salter,  0  .John.  Ch. 
445;  Biggs  j;.  Kowns,  7  Dana,  410;  Fowler 
V.  Lee,  10  Gill  &  J.  358;  Shaw  v.  ("oster,  2 
Fdw.  ('h.  405.  The  common  order  for  an 
injunction  on  a  bill  of  this  nature  is  that  it 
issue  upon  the  plaintiff  i)aying  the  money 
into  Court.  This  is  a  condition  precedent, 
and  an  order  for  an  injunction,  not  contain- 
ing it,  will  be  discharged.  If  the  money  can- 
not be  jiaid  in  in  time  to  stay  a  trial,  applica- 
tion should  be  made  to  the  injunction  officer 
to  vary  the  order  on  the  special  grounds. 
Sieveking  v.  Behrens,  2  My.  &,  C.  581.  For 
form  of  order,  sec  Seton,  902. 

1  (ilvn  V.  Ducsbury,  11  Sim.  139.  148;  4 
.Tnr.  1080;  Story  Ftp  "Pl.  §  293;  Crawshay  «. 
Thornton,  7  Sim.  391;  .lew  v.  Wood,  3  Beav. 
579;  S.  C.  1  Cr.  &  P.  185;  City  Bank  v. 
Bangs,  2  Paige,  570;  Slane\'-  v.  Sidney,  14 
M.  &  W.  809. 

■J  Ld.  Red.  142,  143;  Storv  Eq.  PI.  §  293; 
Hoggart  V.  Cutts,  1  Cr.  &"P.  197,  205;  2 
Storv  Eq.  ,Iur.  ^§  807-821;  Briant  v.  Reed,  1 
MeCarter  (N.  .).),  271;  Glvn  v.  Duesbury, 
11  Sim.  139,  148;  4  ,Iur.  1080. 

a  Hoggart  V.  Cutts,  C.  &  P.  197,  204  ; 
Bignold  r.  Audland,  ubi  sup. 

•1  Hoggart  V.  Cutts,  ubi  sup. ;  Crawford  v. 
Fisher,  1  Hare,  4-36,  440;  G  .Jur.  576. 

6  East  &  West  India  Docks  v.  Littledale,  7 
Hare,  57;  Mealor  r.  Lord  Talbot,  6  W.  R.  97, 
V.  C.  W.  It  is  not  incumbent  upon,  nor  indeed 
is  it  proper  for  the  ))laintiff  to  state  the  respec- 
tive cases  of  the  interpleading  defendants; 
these  must  be  stated  by  the  defendants  them- 
selves in  their  answers,  and  they  may  also 
raise  an  objection  to  the  suit  on  the  ground, 
either  that  the  case  is  not  one  proper  for  an  in- 
terpleader bill,  or  that  the  plaintiff  is  acting 
in  collusion  with  one  of  the  defendants.  Stat- 
ham  V.  Hall,  1  T.  &  R.  30;  Toulmin  v.  Reid, 
14  Beav.  499;  Briant  v.  Reed,  1  MeCarter 
(N.  .1.),  271,  277;  Balchen  v.  Crawford,  1 
Sandf.  Ch.  382;  Yates  v.  Tisdale,  3  Edw.  Ch. 
74.  It  is  sufficient  that  the  bill  sliows  the  na- 
ture of  the  defendants'  claims;  it  need  not  set 
out  the  facts  on  which  those  claims  are  based. 
Shaw  V.  Coster,  8  Paige,  339;  Lozier  v.  Van 
Saun,  2  Green  Ch.  325;  Briant  v.  Reed,  1 
MeCarter  (N.  J.),  271,  277.  For  the  form  of 
a  prayer  in  a  bill  of  interpleader,  see  Vol. 
III. ;  "story  Eq.  PI.  (3d  ed.)  §  297,  in  note. 
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positive  claim  to  the  subject-matter  of  the  suit,  on  the  gi-ound  that  he 
will  not  consent  to  its  transfer  to  anothei"  claimant.® 

Bills  of  interpleader  may  be  filed  in  the  case  of  tenants  of  lands 
chargeable  with  annuities,  and  liable  to  distress  by  their  landlords, 
*and  the  claimants  of  the  annuities;^  and  in  other  cases  of  *]565 
disputed  titles  ;  -  but  the  adverse  claims  must  have  arisen  from 
acts  done  b}'  the  landlord,  subsequent  to  the  creation  of  the  tenancy  ; 
and  the  Court  onl}-  interferes,  in  these  cases,  on  the  gi-ound  of  the  priv- 
ity which  has  been  created  by  the  act  of  the  landlord,  between  the  ten- 
ant and  the  other  claimants.^ 

An    agent    may   file   a   bill   of  interpleader    where   a   contest    has 
arisen  between  his  principal   and   a   person   claiming  through  him ;  * 


«  Desborough  v.  Harris,  5  De  G.,  M.  &  G. 
4.39,  455;  .loiies  r.  Farrell.  1  De  G.  &  J. 
208:  Synies  r  Majcnay,  20  Beav.  47.  But 
see  Feiiii  v.  Kdnioiid!:,  5  Hare,  .314.  A  claim 
made  upon  a  ]>arty  is  surticient  ground  for 
inter|iieader,  altiiuugli  no  legal  proceedings 
have  liecn  actuallv  commenced.  Langston 
V.  BoyUton,  2  Ves.  J.  101.  107,  n.  (1),  in 
Sumner's  eiL  and  cases  cited  ;  Duiigey  i". 
Angove,  2  Ves.  .310;  Angell  v.  IIad<leii,  15 
Ves.  247,  Mr.  H<ivenden's  note(l);  Richards 
r.  Salter,  0  .John.  C  h.  445;  Gibson  r.  Gold- 
thwaite,  7  -Via.  281 :  Briant  v.  Reed,  1  McCar- 
ter  (N.  J.).  271,  27G,  277;  Duke  of  Bolton  f. 
Williams,  2  Ves.  .1.  152:  East  India  Co.  v. 
Edwards,  18  Ves.  377.  A  hill  of  interpleader 
may  he  tiled,  though  the  claim  of  one  of  the 
defendants  is  actionable  at  Law  and  that  of 
the  other  in  lC<)uitv.  Richards  v.  Salter,  6 
John.  Ch.  445;  Yates  r.  Tisdale,  3  Edw.  Ch. 
71;  .S.huyler  v.  I'elissier,  3  Edw.  Ch.  191; 
L>oran  c.  Everitt,  2  Irish  Ei).  28;  Paris  v. 
Gilliam,  Coop.  50.  [Inler()leader  will  lie 
by  a  judgment  debtor  summoned  as  gar- 
nishi'e  under  a  ^i  y^i.  against  the  judgment 
creditor.  Webster  v.  McUaniel,  2  Del.  Ch. 
297.  J 

1  Aldridge  ».  Thompson,  2  Bro.  C.  C.  149 ; 
I>ord  Thomimd's  Ca«e.  cited  9  Ves.  107  ; 
Angell  V.  Ha.hlen,  15  Ves.  244;  IG  Ves.  202. 

-  J^l.  R<'d.  142;  Duiigev  v.  Angove,  2 
Ve.H.  .1.  .304,  ;I12:  Mealnr  r."  I>.rd  Talbot.  0 
W.  K.  1)7,  V.  <;.  W.  An  interjihader  may 
be  all'iwed  when;  real  estate  is  the  subject  of 
contriver'-y.  Farley  V.  Bluod,  30  N.  11.354; 
anir,  15«-3,"in  note  ('ll). 

8  lA.  iCed.  142,  n.  (»):  Ea.st  India  Com- 
pany V.  Eilwanls,  13  Ves.  37*!;  .lew  t'.  Wood, 
3  iWuv.  .'i7».  582;  C.  &  I*,  la'i.  192;  Cook  v. 
I-Jirl  of  H-.-slyn,  3  (iiff.  175;  Dungev  r.  An- 
gove, 3  Bro.'C.  <:.  (Perkiii'«'s  eil.)  .ll'i,  n.(l). 
A  teiiaul  cannot,  as  a  general  rule,  sustain 
a  bill  of  interpleader  against  his  landlonl 
merely  on  the  ground  that  a  stranger  sets 
up  an  adver-e  title  to  the  estate  ;  for  it  wouM 
Ik>  extremely  miMhiuvoUH,  if  a  tenant  were 
allowed  (in  fiis  own  right  or  that  of  other-)  to 
call  in  oue-tiMU  the  title  of  the  person  under 
whom  lie  ludd-i.  I)uiigey  r.  Angove,  2 
Ve«.  .304  ;  .lohnson  r.  ,\tkinson,  3  Anstr. 
R0(i:  Smith  v.  Target,  2  Anstr.  581;  Iloman 
V.  Moore,  4  Price,  7;  Lowo  c.  Kichordson,  3 


Mad.  277;  see  Williams  v.  Halbert,  7  B. 
Mon.  184.  Besides,  in  such  case,  the  land- 
lord and  stranger  cannot  claim  the  same  debt 
or  duty.  The  rent  due  upon  the  demise  to 
the  tenant  is  a  different  demand  from  that 
■which  some  other  person  may  have  upon  the 
occupation  of  the  ])reniises.  Ld.  Eldon  in 
Dungey  r.  Angove,  2  Ves.  310.  To  justify 
a  bill  of  interpleader  by  a  tenant,  two  per- 
sons must  claim  the  same  rent  in  privity  of 
tenure,  or  of  contract,  as  in  the  case  of  njort- 
gagor  and  mortgagee,  trustee  and  crsUii  que 
trust:  Dungev  i'.  Angove,  2  Ves.  312;  Hog- 
gart  V.  C.itts,"l  Cr.  &  P.  197,  205;  2  .Story 
Eq.  Jur.  §§  811-821;  White  Water  Valley 
Canal  Co.  r.  Comegys,  2  Carter  (Ind.)  469; 
lessor  and  his  assignees  subsequently  to  the 
lease  :  Cowlan  v.  Williams,  2  Ves.  107  ; 
Clarke  v.  Byne,  13  Ves.  383 ;  devisee  and  the 
heirs  of  the  lessor:  Badeau  v.  Tylee,  1  Sandf. 
(-'h.  270.  An  insurance  company  was  al- 
lowed to  tile  a  bill  of  interpleader  against  a 
landlord,  who  brought  an  action  on  the  policy, 
and  against  the  tenant,  who  tiled  a  bill  to 
have  the  money  laid  out  in  rebuilding  on  the 
jireinises.  and  the  pUiintilT's  costs  were  jiaid 
out  of  the  fund  in  Court.  Paris  v.  Gilliam, 
Coojier,  50. 

[The  bill  will  not  lie  by  a  tenant  against 
his  landlonl  and  a  purchaser  of  the  de- 
mised premises  under  attachment  ]>ri>ceeding3 
against  the  landlord:  Dodd  r.  hellows,  2 
Stew.  E<\.  127;  nor  by  the  holder  of  the 
legal  title  to  land  in  possession  against  ad- 
verse claimants:  Padgett  t'.  Baker,  1  Tenn. 
Ch.  222;  nor  by  a  teiumt  against  his  land- 
lord and  a  stranger  who  claims  under  title 
])arainonnt:  Snodgrass  v.  Butler,  54  Misti. 
45.1 

■•  Smith  I'.  Hammond,  (5  Sim.  10,  14;  Ori- 
ental Hank  r.  Niiludson,  3  .lur.  N.  S.  H.">7,  V. 
C.  .S. ;  Stevenson  v.  Anderson,  2  V.  ijc  B. 
407. 

Interpleader  by  auctioneer,  where  there 
is  a  double  claim  for  deposit:  Mitchell  t;. 
Hayne,  2  S.  &  S.  0.3 ;  by  a  party  taxed  in 
two  different  towns  for  the  same  properly 
which  is  liable  to  be  ta.xed  onlv  oui  <• :  .Mo- 
hawk \-  Hudson  U.  n.  Co.  r.  Clute,  4  Paige, 
.384;  Th.ini|won  r.  Ebl.etts,  1  n<ipk.  272; 
l{<'d(ield  V.  .Su|)crvisors  of  Genesee  Co.,  1 
Clarke,  42;  Green  v.  Mumford,  4  R.  I.  313; 
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•1566  *  but  tlie  auvnt  or  stakchultU'r  must  not  otFcr  to  pay  !i  less  sura 
than  that  rhiimod  by  oithor  party. ^  A  mere  stakeholder  is  justi- 
lieil,  if  there  is  the  slightest  doubt  or  risk  arising  from  conllicting 
claims,  in  ealling  upon  any  person  really  interested,  on  either  side,  to 
indemnity  him  against  such  risk,  and,  if  he  refuses  or  neglects  to  do  so, 
in  tiling  a  bill  of  interpleader;  •^  but  he  is  not  bound  to  transfer  a  fund 
upon  an  indemnity." 

A  l)ill  of  interi)leader  may  be  filed  b}'  the  sheriff,  where  there  are  con- 
flicting equitable  claims  on  the  property'  which  he  has  seized  ;  *  but  he 
must  not  be  guilty  of  laches  in  applying  to  the  Court ;  nor  will  he  be 
proti'cted  if,  at  the  time  of  making  the  seizure,  he  had  notice  that  the 
goods  were  not  the  property  of  the  person  against  whom  the  writ  of 
fieri  facias  was  issued.*  A  sheriff,  who  by  virtue  of  an  execution, 
levies  upon  propert}-  claimed  by  a  third  person  adversely  to  the  sheriff 
and  creditor,  cannot  file  a  bill  of  interpleader  against  such  third  person 
and  the  plaintiff"  in  the  execution,  to  have  them  settle  the  right  to  the 
property  between  themselves.**  Nor  can  a  sheriff  maintain  a  bill  of  in- 
ter[)leader  against  several  creditors,  where  a  controver.sj-  arises  as  to 
the  applic^ation  of  the  money  in  his  hands,  derived  from  the  sale  of  a 
debtor's  property  on  execution.  Ilis  remedy  is  by  an  application  to 
the  summary'  jurisdiction  of  the  Court  from  which  the  process  issues.'' 

The  plaintiff  cannot  sustain  this  bill  where  he  is  obliged  to  admit, 
that  as  to  either  of  the  defendants  he  is  a  wrong-doer.*     Nor  can  the 


by  underwriters  atcainst  different  creditors  of 
an  insolvent  debtor,  elaiminj;  tlie  fund  pro- 
ceeding from  an  iiisuram-e  made  for  aecount 
of  the  del)tor,  some  on  tiie  ground  of  special 
liens,  and  others  under  the  assignment  : 
Spring  V.  South  Car.  Ins.  Co.,  8  Wheat.  2G8; 
by  a  master  of  a  vessel,  where  parties  claim 
adversely  under  the  l)ill  of  lading:  I^owe  t'. 

,     3'   JIad.    277;    by    a    bank    against 

separate  and  adversary  parties  who  claim 
title  to  monevs  therein  deposited:  Citv  Bank 
of  N.  Y.  r.  Skelton,  2  Blatch.  C.  C'  14;  or 
to  shares  in  the  stock  of  the  bank :  Provi- 
dence Bank  v.  Wilkinson,  4  K.  I.  .507;  l)y  a 
receiver  of  funds  arising  from  a  sale  of  lands, 
made  under  order  of  Court,  to  which  funds 
two  or  more  yiersons  make  claim:  Wintield 
V.  Bacon,  24  Barb.  1.54;  and  by  an  attorney 
who  has  c<illected  money,  against  several  i)er- 
sons  who  claim  it  by  a  title  derived  from 
the  persons  who  left  the  debts  for  collection, 
although  he  may  be  entitled  to  retain  a  part 
for  his  services:  Gibson  v.  Goldthvvaite,  7 
Ala.  281. 

An  interpleader  between  principal  and 
agent  is  admissible  only  where  the  claim  is 
under  a  derivative  and  not  under  an  adverse 
title,  ("rawsiiav  v.  Thornton,  2  .M.  &  ('.  23; 
Pearson  v.  Cardon,  2  Pt.  &  M.  00(i.  007,  GIG. 

1  Diplock  V.  Hammond,  2  Sm.  &  G.  141. 

2  Nelson  V.  Barter,  2  H.  &  M.  3:{4;  Affd. 
10  Jur.  X.  S.  8.'52:  12  W.  K.  104.J,  L.  C. 

3  liast  &  West  India  Docks  v.  Littledale, 
7  Hare,  57. 


■*  Hale  V.  Saloon  Omnibus  Company,  4 
Drew.  492. 

5  Tufto'n  V.  Hardinge.  6  Jur.  N.  S.  116; 
8  W.  K.  122,  V.  ('.  K.;  and  see  Slingsbv  v. 
Boulton,  1  V.  &  B.  .334;  Sutton  v.  Furniss,  1 
W.  N.  153;  14  W.  R.  (iOO,  M.  K. 

fi  Shaw  V.  Coster,  8  Paige.  339 ;  Qninn  v. 
Gi-ecn,  1  Ired.  Eq.  220;  Quinn  v.  I'atton,  2 
Ired.  Eq.  48;  Parker  v.  Barker,  42  N.  II.  70; 
but  see  Storrs  v.  Payne.  4  Hen.  &,  jM.  500; 
Lawson  v.  Jordan,  19  Ark.  2:)7. 

7  J'arker  v.  Barker,  42  N.  H.  78;  Shaw  «. 
Coster,  2  Edw.  Ch.  405;  S.  C.  8  Paige,  3-39; 
sec  Nash  v.  Smith,  0  Conn.  421.  In  Parker 
V.  Barker,  42  N.  II.  89,  Mr.  Chief  Justice 
Bell  said:  "The  fact  that,  with  the  excep- 
tion of  the  doubtful  cases  in  Connecticut,  no 
case  of  an  interiileader  bill  has  been  main- 
tained by  a  sheriff,  in  a  case  of  this  kind, 
though  the  occasion  for  them  must  have  been 
always  extremely  frequent,  is  conclusive 
that  redress  and  relief  must  have  been 
sought  and  found  elewhere  than  in  Courts  of 
E(juity.  Besides,  we  thiidi  no  connnunity 
would  have  suljmitted  to  so  tedious  and  ex- 
pensive a  method  of  settling  the  question, 
how  money  coming  into  an  otlicer's  hands  b}' 
levy  of  an  execution,  should  be  disposed  of." 

"  Shaw  V.  Coster,  8  Paige,  339;  Quinn  v. 
Green,  1  Ired.  Eq.  229;  t^uinn  v.  Patton,  2 
Ired.  Eq.  48;  Child  v.  Mann,  L.  K.  3  Eq. 
800,  898;  Crawshay  v.  Thornton,  2  M.  &  C. 
19;  [First  National  Bank  v.  Bininger.  11  C. 
E.  Green,  345;  Laing  v.  Zeden,  L.  it.  0  Ch. 
A  pp.  736J. 
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plaintiff  have  relief  where  it  appears  that  the  double  claim  has  been 
caused  by  his  own  act  or  conduct.'' 

*  A  bill  of  interpleader  may  be  filed  against  the  crown  ;  ^  and  *1567 
where  the  defendants  are  out  of  the  jurisdiction. - 

The  bill  will  not  lie,  if  there  are  proceedings  alread}'  pending  in 
which  the  rights  of  all  parties  can  be  ascertained ;  ^  but  such  proceed- 
ings must  be  a  complete  protection  to  the  plaintiff.  If  the  plaintiff  has 
parted  with  the  property,  the  bill  will  not  lie,  although  he  may  have 
undertakeu  to  pay  over  the  value  thereof  to  the  parties  who  might  be 
found  to  be  entitled.* 

An  interlocutory  injunction  ma}'  be  obtained  upon  a  bill  of  inter- 
pleader.^ The  application  for  the  injunction  is  made  bj'  motion  in  the 
usual  manner.  It  need  not  be  sui)porled  b\'  an  affidavit  of  merits  ;  but 
the  money  or  other  property  in  dispute  must  be  secured,  by  payment 
into  Court,  or  in  some  other  manner.®  The  injunction  should  be  so 
framed  as  not  to  deprive  the  defendants  of  any  legal  rights  they  may 
have  acquired.^  The  injunction  will  be  gi'tinted,  although  the  defend- 
ant alleges  that  the  case  is  not  a  fit  subject  for  interpleader,  if  the  Court 
is  satisfied  that  this  is  a  question  which  must  be  tried  in  the  cause. ^ 
Proceedings  in  one  suit  in  Kquity  may  be  restrained  by  an  injunetion 
obtained  in  another  suit.^     "Where  there  are  two  claimants  to  a  fund, 


9  Crawshav  r.  Thornton,  2  M.  &  C.  1; 
Desboro  ».  Harria,  5  De  (i.,  M.  &  G.  439. 
The  ])luintifr  cannot  have  relief,  by  inter- 
pleader, where  he  is  sued  l»y  a  jwirty  for  the 
price  of  Lcood.s  lie  has  purchased  of  him,  and 
DV  a  third  party  for  the  value  of  the  floods 
in  trover.  .Slanev  i*.  .Sidncv,  14  M.  i:  W. 
801;  James  v.  I'rilhard,  7  M".  .St  \V.  -210. 

1  Keid  V.  Steam,  6  Jur.  N.  S.  207,   V. 

c.  s. 

2  Stevenson  v.  Anderson,  2  V.  &  B.  407, 
410;  Martinius  r.  Ileimuth,  U-  Coop. -245, 
348;  unit,  p.  1.^0. 

a  Sievekinj:  v.  B.direns,  2  M.  &.  C.  581, 
001;  1  .lur.  .OU;  Diplork  r.  Ilannnond,  ubi 
tup. ;  Hiideaii  v.  Hoj^er^*,  2  i'aiije,  2<t!». 

But  it  is  no  ohjecticin  to  the  bill  that  a 
suit  l>etwecii  the  several  jinrties,  conimenced 
by  one  of  the  claiuiants  of  the  fund,  is  p<'nd- 
inK-  Warinjrton  r.  Whcat-toin'.  1  .lac.  2il2; 
(,'ity  Bank  r.  Uan(,"<,  2  I'ai^re,  570.  jAncl  iho 
f«ct  that  one  demand  is  ei|uitable  an'l  another 
lejral  i.H  (food  ground  for  an  internleader. 
Oil  Hun  I'etroleuni  Co.  v.  (;ale.  C  W.  Va. 
bV).\  Where  the  jiarty  holdini;  the  fund 
may  1>«  dischori;eil  from  all  liability  by  pay- 
ment and  delivery  to  one,  a  bill  of  inter- 
pleader may  be  <li«|XMised  with.  Schuyler 
•.  lVlli«.i.r,  :<  i;dw.  Ch.  1!»1. 

*  Hunutt  I'.  Atider"on.  1  Mer.  405;  Sub- 
lirirh  r.  Itunoell,  K.  U  2  K<|.  441,  V.  C.  W. 
Where  an  ndminixtrator  Iiils  never  reduced 
the  a»«cls  into  pK-xieisinn,  but  tlifv  an-  in  the 
handft  of  xome  of  the  di«lributer«,  who  claim 
■rlver«ely  to  him,  he  enniiot  maintain  a  bill 
of  inti'r|>lead<T  axnin'<t  tli<-m.  Martin  v. 
MnytMTrv,  1  I)»v.  F>|  Ifi!*.  An  exiTulor 
catinot  lile  a  bill  of  tliiit  charactur  before  hu 

1 


has  proved  the  will.  Mitchell  v.  Smart,  3 
Atk.  BOO.  But  in  a  case  in  Connecticut 
where  the  ])laintifY  had  jwid  over  tiie  money 
to  one  of  the  defendant.*,  under  a  claim  of 
ri;;ht  to  which  he  was  bound  to  submit,  it 
was  held  that  this  did  not  pivvent  his  sus- 
tainin;;  the  bill.  Nash  v.  Smith,  G  Conn. 
421,  427;  .see  also,  to  the  same  eflect,  Jew 
V.  Wood,  1  Cr.  &  P.  181) ;  S.  C.  3  Beav. 
579. 

*  Warington  v.  Wheatstone,  Jac.  202, 
205;  Seton,  %2,  No.  1;  and  see  Dunj^ev  v. 
AiiKovc,  3  Bro.  C.  C.  3G;  2  Ves.  J.  ;i04; 
Crofjffon  f.  Symons,  3  JIad.  130.  For  forms 
of  onler,  see  Seton,  902;  and  see  ^^oa-',  ('hap. 
XXXN'I.  §  2,  InttrldCuUinj  Jiijunrtu^ns.  A 
defendant  who  wishes  to  obtain  an  injunction 
a^^ainst  a  jud^nent,  on  the  ground  that  ho 
cannot  safely  ]>av  it,  may  lile  u  bill  of  inter- 
pleader aj,'aiiist  tlie  ])er>ous  mj  pcjiriuf;  to  be 
entitled,  and  pay  the  money  into  Court  to  bo 
held  for  the  jiarlv  jip|>eariu;j  to  be  entitled. 
Fowler  r.  Ue,  lOtiill  cS:  J.  358. 

«  Hamilton  v.  Marks,  5  Do  G.  &  S.  fi.'lS, 
.  043  ;  and  see  .lones  v.  (iilham,  G.  Coop.  4G; 
Vicary  r.  Widj^er,  1  Sim.  15;  Walbauke  v. 
Sparks,  1  Sim.  385.  'I'he  ortler  niav  be  ob- 
tainrd  rx  pnrlr,  if  none  of  the  defi-n<liints 
have  apfx-ari'd  ;  but  if  any  have  ap|ii'are(l, 
notice  of  the  motion  must  be  ^iven  to  tho.so 
who  have  enten-i|  an  appearance. 

1  Sievekiug  v.  Ikdirens,  2  M.  &  C.  581 ;  I 
Jur.  50. 

»  Jew  V.  Wood,  r,.  &  P.  185.  The  in- 
junction not  only  n-strains  cxec\ition,  but 
also  trial,  and  all  other  pripcecdiu^cs.  War- 
injrloii  r.   \\  liiiil-lone,  ,lac.  2II.'>. 

V  Prudential  Assurance  Cu.  r.  Thoma.H,  I* 

I'Jl 
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and  Otic  files  a  bill  against,  the  stakcliolder  without  making  the 
•1568  othor  a  *  part^-,  the  stakehoUler  may  file  an  interpleader  bill  and 
restrain  the  proceedings  in  the  former  suit.^ 
All  i)arties  should  be  served  with  notice  of  any  application  to  dis- 
solve the  injunction. '" 

Tlie  only  (luestion  which  is  strictl}'  before  the  Court  at  the  hearing 
is,  whether  the  defendants  should  interplead."  It  is  not  necessary  for 
them  to  enter  into  evidence,  as  against  each  other.* 


K.  3  Oh.  Ap.  74 ;  Wariiiston  v-  Whcatstone, 
Jac.  20-2 :  MevoUing  v.  Iklirens,  2  M.  &  C. 
581:  2  Setou  (-•id  ed.),  902. 

[Tlie  practice  noticed  in  the  general  state- 
ment (if  the  text,  that  proceedings  in  one  snit 
in  Eiiiiity  may  be  restrained  by  an  injunction 
obtained  in  another  snit,  is  not  limited  to 
interpleader  snits.  It  has  often  been  applied 
to  tlie  stayinj;  of  concnrrent  suits  in  Eipiity 
after  decree  in  one  suit.  Ante,  797,  it  stq. 
It  has  prevailed  in  the  enjoining  of  suits  in 
the  same  Chancery  Court.  Re  Chadwell,  7 
Heisk.  {i30;  Fuen'tes  v.  Gaines,  1  Woods, 
112;  Erie  K.  Co.  v.  Kamsey,  45  N.  Y.  637; 
Smith  c.  !\IcI,ain,  11  VV.  Va.  654:  Montgom- 
ery f.  Whitworth,  1  Tenii.  Ch.  174.  And  in 
another  Chancery  Court.  Deaderick  v.  Smith, 
6  Humph.  138  ;'  Parker  v.  Britt,  4  Heisk. 
245;  Douglass  t'.  Joyncr,  1  Baxt.  34;  Basj^e 
V.  Beard,  12  B.  Mon.  587;  Smith  v.  St.  Louis 
Mutual  Life  Ins.  Co.,  3  Tenn.  Ch.  502. 

In  1  Hoff.  Ch.  Pr.  83,  it  is  said  that  an 
injunction  is  not  the  proper  mode  of  obtain- 
ing a  stay  of  proceeding  inider  a  liill  or  de- 
cree in  Chancery,  whether  the  application  be 
by  parties  or  privies,  or  strangers,  but  the 
Court  should  be  applied  to  by  petition  for  an 
order,  citing  Dyckman  v.  Kernochan,  2  Paige, 
26,  and  Newton  v.  Douglass,  an  unreported 
case.  This  statement  lias  been  construed  as 
requiring  the  application  to  be  in  the  original 
cause.  Smith  ;;.  Amer.  Ins.  &  Tr.  Co.,  Clarke 
Ch.  307;  Greenlee  v.  McDowell,  4  Ired.  Eq. 
483;  Medlock  v.  Cogburn.  1  Rich.  Eq.  477; 
Dederick  r.  Hoysradt,  4  How.  Pr.  350;  and 
recently  in  Wright  v.  Phillips,  56  Ala.  69. 
The  New  York  cases  are  expressly  overruled 
by  Erie  Hailway  Co.  v.  Kamsey,  45  N.  Y. 
637.  And  the  language  of  Hoffman,  and  the 
cases  based  thereon  are  reviewed  in  Mont- 
gomery V.  Wliitworth,  1  Tenn.  Ch.  174. J 

1  Prudential  Assurance  ('o.  v.  Thomas,  L. 
R.  3  Ch.  A]).  74;  [.School  District  d.  Weston, 
31  .Mich.  8(iJ. 

2  Mastcrman  v.  I^win.  2  Phil.  182,  186, 
188. 

3  Catherall  v.  Davies,  1  Giff.  326;  and 
see  Masterman  v.  Lewin,  vhi  sup. ;  East  and 
West  India  Docks  v.  Littledale,  7  Hare,  57 ; 
Cfichrane  r.  (J'Brien,  2  .Jo.  &  Lat.  380; 
Toulniin  r.  Held,  14  Beav.  499.  A  decree 
that  tlie  bill  is  pro|)erly  tiled  is  the  only  de- 
cree that  the  plaintiff  is  interested  in  obtain- 
ing. Atkinson  c.  Manks,  1  Cowen,  691. 
Sometimes  the  Court  directs  that  an  action 
already  commenced  may  be  proceeded  in.  2 
Seton,  964,  907;  Aldridge  v.  Menser,  6  Ves. 
418.     Where  uue  uf  the  defeadauLii  in  a  bill 


of  interiilcader  by  his  answer,  made  a  claim 
against  the  iilaiutiff  beycnid  the  amount  ad- 
mitted to  be  due,  and  beyond  that  which  was 
admitted  by  the  other  defendants,  it  was  held 
that  he  must  be  permitted  to  proceed  at  Law 
to  estal)lish  that  ])art  of  his  demand  not  in 
controversy  with  the  other  defendants. 
City  Bank'r.  Bangs,  2  Paige,  570. 

*  Thames  and  Medway  ('anal  Comjiany 
V.  Nash,  5  Sim.  281);  Leonard  v.  .lamison,  2 
Edw.  Ch.  130.  If  one  of  the  dLfcn<lant3 
does  not  appear,  the  bill  may  be  taken  as 
confessed  against  him.  Farebrother  v.  Prat- 
tent,  5  Price,  305;  S.  C.  Dan.  64;  Farley  ». 
Blood,  30  N.  H.  364,  365;  h'iehard.s  v.  Salter, 
6  .John.  ('h.  445;  Ilcxlges  v.  Smith,  1  (Jox, 
357.  Where  a  defendant  suffers  a  bill  to  be 
taken  as  confessed  against  him,  it  is  taken  as 
an  admission,  that  as  to  him  the  bill  was 
properly  filed,  and  that  he  has  made  a 
groundless  claim  against  the  fund.  Badeau 
V.  Rogers,  2  Paige,  209;  see  Aymeivr.  Gault, 
2  Paige,  284. 

The  defendants  may  put  in  answers  ad- 
mitting or  denying  the  facts  stated  in  the 
bill.  If  the  defendants,  or  either  of  them, 
deny  the  allegations  in  a  bill  of  this  nature, 
or  set  up  distinct  facts  in  bar  of  the  suit,  the 
jilaintiff  must  reply  to  the  answer,  and  close 
the  proofs  in  the  usual  manner  before  he  can 
bring  his  cause  to  a  hearing.  City  Bank  v. 
Bangs,  2  Paige,  570;  Jones  v.  Oilham,  1 
Cooper,  49.  \V  here  the  plaintiffs  had  replied 
to  the  answers,  and  served  sub/xerMS  U)  rejoin, 
it  was  held  that  they  could  not  move  to  have 
their  costs  paid  out  of  the  fund  in  Court,  but 
mnst  set  down  the  cause  for  hearing.  Jones 
V.  Gilham,  1  Cooper,  49. 

But  where  the  defendants  admit  the  facts 
stated  in  the  bill,  and  on  which  the  right  to 
file  a  bill  to  interpleader  rests,  and  set  up  no 
new  facts  as  against  the  plaintitf,  or  in  bar  of 
his  suit,  it  seems  to  be  sudicient  for  him  to 
file  a  replication,  and  to  set  the  cause  down 
for  a  decree  to  interplead,  without  waiting  till 
the  proofs  are  taken  as  between  the  defend- 
ants. City  Bank  v.  B-iiigs,  2  Paige,  570. 
Where  it  appears  by  the  answers  to  a  bill  of 
interpleader,  that  each  defendant  has  claimed 
the  fund  in  dispute,  no  further  proof  of  the 
fact  is  necessary  to  entitle  the  plaintiff  to  a 
decree.  Balchen  v.  Crawford,  1  Sajidf.  Ch. 
380. 

The  amount  or  origin  of  the  fund,  &c.,  is 
not  the  object  of  inquiry  as  against  the 
plaintiff,  except  in  reference  to  fraud  or  col- 
lusion on  his  part.  Atkiusuu  i;.  Manks,  1 
Cowen,  691. 
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Courts  of  Equit}-  dispose  of  questions  arising  upon  bills  of 
interpleader  *  in  various  modes,  according  to  the  nature  of  the  *15G9 
question,  and  the  manner  in  ^hieh  it  is  brought  before  the  Court. 
An  interpleading  bill  is  considered  as  putting  the  defendants  to  con- 
test their  respective  claims,  just  as  a  bill  does  which  is  brought  b}-  an 
executor  or  trustee  to  obtain  the  direction  of  the  Court,  upon  the  ad- 
verse claims  of  different  defendants.^  If,  at  the  hearing,  the  question 
between  the  defendants  is  ripe  for  decision,  the  Court  will  make  a  de- 
cree. If  that  is  not  the  case,  proper  inquiries,  or  trials  of  questions  of 
fact,  either  before  the  Court  itself  or  a  Court  of  Common  Law,  will  be 
directed,  in  order  to  bring  the  matter  to  a  determination. - 

Where  the  plaintiff  has  brought  a  bill  of  interpleader,  properly  and 
in  good  faith  as  against  both  the  defendants,^  he  will  be  entitled  to  his 
costs  both  in  Equity,  and  at  Law  where  he  has  been  sued,  out  of  the 
funds  *  in  his  hands,  when  there  are  an}-  such  which  can  be  made  avail- 


Where  a  decree  goes  on  to  order  a  refer- 
ence to  a  Master  by  consent  of  ])arties,  upon 
principles  cakiilated  to  adjust  tlie  rights  of 
those  called  u[)on  to  intcrpU-ad,  it  will  be  con- 
sidered a  sub>titute  fur  the  ordinary  proceed- 
ing by  actual  interpleader.  Atkinson  v. 
Manks,  ubi  supra.  If  the  bill  is  dismissed, 
there  can  bo  no  further  proceedings  by  consent 
as  between  the  defendants,  for  the  Court  has  no 
jurisdiction.  Jennings  i'.  Nugent,  1  Moll.  134. 

If  aft»r  answer  by  both  defendants,  one 
makes  default  at  the  hearing,  the  Court  will 
make  a  decree  on  hearing  the  case  of  the  de- 
fendant who  appears.  Hodges  r.  Smith,  1 
Cox,  '-ibT.  On  reference  to  the  Master  to  set- 
tle the  rights  of  the  defeiulants  to  an  inter- 
pleading suit  as  between  themselves,  the  Court 
will  give  the  bcnelit  of  a  discovery  as  against 
each  other,  if  they  or  either  of  them  desire  it. 
City  Hank  v.  Bangs,  2  Paige,  570.  Two  de- 
fendants may  read  the  answers  of  each  other 
at  the  hearing,  and  are  allowed  in  costs  for  a 
copy  of  eacli  other's  answer.  Bowyer  v. 
I'ritihard,  II  Price,  10.3. 

[The  |>laintifr  in  a  bill  of  interjileader  is  a 
necessary  party  until  he  has  fully  rendered 
the  debt,  dutv,  or  other  tiling  rer|uired  of 
him.  (JforgeV.  Piklier,  28  (Iraft.  2LI'J.  But 
after  he  has  pai  1  the  fund  into  (Jourt,  and  the 
defetidants  have  interpleaded,  he  is  not  en- 
titled to  interfere  further  in  the  suit.  St. 
Louis  Life  Ins.  Co.  p.  Alliance,  &i.c.  Life  Ins. 
Co.,  23  Minn.  7.] 

1  Se  Houghton  p.  Kendall,  7  Allen,  72. 

a  Ld.  iJed.  142,  n.  (m);  Angell  v.  lladden, 
10  Vcs.  202  ;  Townley  v.  Deare.  .3  Fleav.  213; 
GIvnn  r.  I^wke,  3  lir.  &  War.  II;  nnlf,  p. 
lOtl;  <ilv  Hank  r.  Rings.  2  Paige,  070; 
Ilorton  r.  Baiititt  (."hurcli  and  Soc.  in  Chester, 
84  Vt.  317;  Ho(|ges  r.  Smith,  1  Cox,  .351; 
B<ilton  V.  \Villlam^  4  Hn..  C.  C.  297;  Parley 
V.  Blo.,d,  30  N.  11.  3.-.  J.  .;.;.-..  .300;  Condict  v. 
Kin^,  2  Beanley  (.N.  .1.),  37,-.,  .38.3. 

Lnder  a  judgment  ordering  certain  par- 
t\«»  to  inter]>leacl,  such  other  iiarties  may  be 
joined  as,  from  their  interest  in  the  litigated 
property,  are  ncce-narv  to  iUt  nrojMT  dutcr- 
tuiaalioa.     LcaviU  v.  I'iaher,  4  buer,  1. 

1 


The  defendants  in  such  a  bill  will  stand 
before  the  Court  to  litigate  the  (juestions  of 
right  pending  between  them  to  the  same  ex- 
tent as  if  one  had  brought  a  bill  against  the 
other,  alleging  the  same  matter  and  for  the 
same  purpose.  Horton  v.  Baptist  Church 
and  Soc.  in  Chester,  34  Vt.  317.  They  may 
compromise  the  controversy  and  so  end  the 
suit ;  or  they  may  agree  to  a  state  of  facts 
upon  which  the  Court  may  make  a  decree 
without  regard  to  the  plaiiifiil  in  the  inter- 
pleading suit.     /bill. 

[If  tlie  defendants  to  a  bill  of  interpleader 
agree  that  the  bill  is  properly  filed,  the  com- 
plainant is  entitled  to  be  dismissed  with 
costs,  and,  if  the  case  is  ripe  for  decision  be- 
tween the  defendants,  a  final  decision  will  be 
made;  if  not,  the  Court  will  direct  an  action, 
an  issue,  or  a  reference  to  ascertain  contested 
facts,  as  mav  be  best  suited  to  the  nature  of 
the  case,  or  leave  to  the  defendants  the  prep- 
aration of  the  case  between  them.  State  Ins. 
Co.  I'.  (Jennett,  2  Tenn.  (Jh.  100.  And  see 
First  National  Bank  v.  West  Kiver  K.  Co.,  4 
Vt.  633.1 

8  Bacleau  v.  Rogers,  2  Paige,  20U.  [The 
rule  applies  to  a  strict  bill  of  internleader, 
and  has  no  application  where  the  bill  is  mere- 
ly e(|uivalent  to  a  bill  of  interpleader.  Laing 
V.  Zedeii,  L.  II.  9  Ch.  A  pp.  73(i.J 

••  Kichanls  r.  Salter,  (i  .Jolin.  Ch.  445; 
Canlield  v.  Sterling,  llo^jk.  224;  Avnier  v. 
(Jault,  2  I'aige,  284;  Spring  r.  Soutfi  Caro- 
lina Ills.  Co.,  8  NVIi.ut.  2ii8;  Atkinson  v. 
Manks,  1  Coweii,  (i'.il ;  Thompson  r.  i;iibet.'-, 
Ilopk.  272;  (Jity  Kaiik  i".  Hangs,  2  Paige, 
570;  Child  v.  Afann,  L.  R.  3  K(|.  80(i,  81)!); 
Mifon  V.  Hamilton,  .')  Sim.  Iti;  Campbell  r. 
.S.domans,  1  S.  &  S.  4(;2;  Aldridge  v.  Mes- 
iii'r,  li  Ves.  418;  Aldridge  v.  I'iiouipson,  2 
Hro.  C.  V.  150  and  n.  (.i).  Wlier.'  the  right 
to  com|M'l  the  defendants  to  inlerplend  is  not 
disputi-d,  it  seems  that  the  plaintift  may  ob- 
tain his  cost.s  on  motion,  .loiics  r.  (tilhani,  I 
(;oo|K'r,  4!t.  Whr-re  the  right  is  di>|iiiled, 
costs  will  not  be  given  to  the  plaintiff  before 
the  hearing.     Jones  v.  Gilliam,  ubi  iujjra. 
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abli' ;  aiul  for  (liis  purpose  ho  has  a  lii'ii  on  such  fuiuls  ;  but  if  thoro  be 
no  such  Ainds,  thou  costs  will  be  given  agaiust  the  party  who  caused 
the  necessity  l\)r  the  suit."  And  where  ti  decretal  order  for  interpleader 
hjis  been  made  on  motion,  a  direction  for  payment  of  the  plaintiff's 
costs  will  be  then  given,  or  made  on  a  subsequent  application  for  that 

purpose,  b}-  motion." 
♦laTO  *  The  defendants  who  have  occasioned  the  snit  will,  in  gen- 
eral, be  ordered  to  pay  the  costs  ;  ^  and  this  may  be  directed, 
aldiiMigh  they  ma}-  subsequently  have  withdrawn  their  claim. ^  A  de- 
fendant may  be  ordered  to  pay  the  costs  of  a  co-defendant,  without 
previously  directing  them  to  be  paid  by  the  plaintiff,  and  to  be  repaid 
to  him  by  the  defendant.' 

If  the  bill  is  unnecessarily  filed,  or  the  plaintiff  improperly  conducts 
himself,  he  will  not  be  entitled  to  his  costs. "*  The  costs  of  any  useless 
proceedings  taken  b}-  the  plaintiff  will  be  ordered  to  be  paid  bj'  him.* 
If  the  bill  is  dismissed  on  the  ground  that  it  is  not  a  proper  case  for 
interpleader,  it  is  usuall}'  dismissed  with  costs."  It  may,  however,  be 
dismissed  without  costs  as  to  any  defendants  who  may  have  occasioned 
the  litigation.'  If  the  plaintiff  proceeds  in  the  suit  after  the  defend- 
ants have  withdrawn  their  claims,  he  will  not  be  allowed  his  subse- 
quent costs.* 

Under  special  circumstances  the  defendants  will  be  allowed  their 
costs  respectively  out  of  the  fund." 

If  the  defendants  in  a  proper  case  for  demurring  put  in  their  answers 
insisting  that  the  bill  is  improperly  filed,  they  will  be  allowed  on  a  dis 
missal  of  the  bill  only  the  costs  to  which  they  would  have  been  entitled 
upon  the  allowance  of  a  demurrer.^" 

Costs  are  generally  given  as  between  party  and  party."  But  in 
Dungey  v.   Angove,'^^   which   was   a  case  of  fraudulent  collusion,  the 

6  Campbell  v.  Solomans,  1  S.  &  S.  462;  plaintiff,  and  of  the  other  defendants.    Dow- 
Paris  V.   Giltiam,    1  Cooper,   56;    Farlev  v.  son  r.  Hardcastle,  2  Cox,  279 ;  S.  C.  1  Sum- 
Blood,  .30  N.  H.  374,  375;  Aldridge  v.  Mes-  ner's    Ves.    368;    Cowtan   v.    Williams,    uhi 
ncr,  6  Sumner's  Ves.  418,  419;  see'Dunlap  v.  supra;  Farley  v.  Blood,  30  N.  H.  374. 
Hubbard,  19  Ves.  205,  Mr.  Hovenden's  note.  2  Mason  v.  Hamilton,  5  Sim.  19. 

«  Aldridge   t'.   Mesner,   6  Ves.  418;   see,  3  Seton,    967;    ante,    p.    1406;    and    see 

however,  Jones  i'.  Gilliam,  uhi  sup.  Edensor  v.   Roberts,  2   Cox,  281;  Meux  v. 

1  Cowtan  V.  Williams,  9  Ves.  107;  Dow-  Bell,  1  Hare,  73,  98;  6  Jur.  123. 
son  f.   Hardcastle,  2  Cox,  278.     In  the  ad-  ^  Bedell  w.  Hoffman,  2  Paige,  199;  Badeau 

jusfment  of    the   controversy    between    the  v.  Rogers,   2  Paige,  209;  Shaw   i'.  Coster,   8 

defendants,   the   party  whose   claim   is   ad-  Paige,  339;  Crawford  i'.  Fisher,  1  Ilarc,  436 ; 

judged  groundless  will  be  compelled  to  paj'  Brymer  «.  Buchanan,  1  Cox,  425,  note, 
tiie  costs,  which  have  been  taken  in  the  tirst  '6  Crawford  v.  Fisher,  1  Hare,  436,  444;  6 

instance  from  the  fund,  to  the  rightful  claim-  Jur.  570. 

ant  of   the  fund.      Thompson   v.   Kbbets,    1  «  Cook  v.  Earl  of  Rosslvn,  3  Giff.  175;  7 

Hopk.  272;  Badeau  f.  Rogers,  2  Paige,  209;  Jur.  N.  S.  1070. 

Caiitield  c.  Sterling,  1  Hopk.  224;  Mason  v.  7  Cochrane  i'.  O'Brien,  2  Jo.  &  Lat.  380; 
Hamilton,  5  Sim.  19;  Aldridge  v.  Mesner,  6  Glynn  v.  Locke,  3  Dr.  &  W.  11. 
Ves.  418;  Brymer  v.  Buchanan,  1  Cox,  425,  8  Symes  v.  Magnav,  20  Beav.  47;  Hale  «. 
note.     In  Mensor  r.  Roberts,  2  Cox,  281,  the  Saloon  Omnibus  Company,  4  Drew.  492. 
plaintiff  was  ordered  to  pay  the  costs  of  some  »  Atkinson  v.  Marks,  1  Cowen,  691. 
of  the  defendants  and  to  be  repaid  them  bv           i"  Shaw  i'.  Coster,  8  Paige,  339. 
others.    On  further  directions,  the  Court  will          H  Dunlop  v.  Hubbard,  19  Ves.  205;  Dow- 
order  the  defendants,  by  whom  the  suit  has  son  v.  Hardcastle,  2  Cox,  279. 
been   occasioned,   to  pay  the  costs  of    the          12  2  Ves.  J.  818. 
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plaintiff  and  his  solicitor  were  ordered  to  pay  the  defendant  to  a  bill  of 
interpleader  which  was  dismissed,  all  his  expenses  as  between  attorney 
and  client. 

The  lower  scale  of  costs  applies,  if  the  fund  or  estate  is  under  the 
amount  or  value  of  1000/.^^ 

*  Where  the  decree  at  the  hearing  has  terminated  the  suit  as  *1571 
to  the  plaintitf,  it  will  not  abate  b}'  his  death. ^ 

A  defendant  in  an  interpleader  suit  may,  after  decree,  file  a  supple- 
mental l)ill,  to  bring  a  new  party  before  the  Court,  without  making  the 
other  parties  to  the  suit  parties  to  it.- 

A  defendant  to  a  bill  of  interpleader,  who  is  out  of  the  jurisdiction, 
may  be  ordered  to  give  security  for  costs. ^ 

The  statutes  under  which  interpleader  may  be  obtained  at  Common 
Law,*  only  apply  where  the  conflicting  claims  are  of  a  legal  character ;  ^ 
and  do  not  take  away  the  concurrent  jurisdiction  of  the  Court  of 
Chancery.** 

Although  a  bill  of  interpleader,  strictly  so  called,  lies  only,  whore  the 
party  applying  claims  no  interest  in  the  subject-matter ;  yet  there  are 
many  cases  where  a  bill  in  the  nature  of  a  bill  of  interpleader  will  lie 
by  a  party  in  interest,  to  ascertain  and  establish  his  own  rights,  where 
there  are  other  conflicting  rights  between  third  persons.  As,  for  in- 
stance, if  a  plaintiff  is  entitled  to  equitable  relief  against  the  owner  of 
property,  and  the  legal  title  thereto  is  in  dispute  between  two  or  more 
persons,  so  that  he  cannot  ascertain  to  which  it  actually  belongs,  he 
may  file  a  bill  against  the  several  claimants  in  the  nature  of  a  bill  of 
interpleader  for  relief.' 

So  a  vendee  of  personal  property  may  file  a  bill  in  the  nature  of  an 
interpleader,  against  his  vendor  and  a  third  person,  who  claims  the 
property,  and  pray  a  decree  upon  their  titles,  that  he  may  be  secure  in 
the  payment  of  the  purchase-money.* 

In  such  cases  the  plaintifl"  seeks  relief  for  himself,  whereas  in  an 
intcrpl('a<ler  bill  strictly  so  called,  the  iilaintiff  asks  only  that  he  may  be 
at  liberty  t^)  i)ay  the  money,  or  deliver  the  property  to  the  party,  to 
whom  it  of  right  belongs,  and  may  thereafter  be  protected  against  the 
claims  of  Ijoth.' 

■Where  one  of  the  dcfendiiiits  in  a  liill  of  iufcrplcadcr,  in  liis  aiiswor, 
makes  a  claim  against  the   plaiiititr  of  a  sum  beyond  the  amount  ad- 

>»  GiblM  r.  V,\\,h9,  4  .Tiir.  N.  S.  371 ;  6  W.  «  Orionfal   l!iink  r.   Nicliolson,  3  .Tiir.  N. 

K.  415.  V.  ('.  K.;  K-kuI.  to   Ord.   H.  1  (7);  S.  857.  V.  C.  .S.;  '2  Slury  l^i-  .l.ir.  §  HJt. 

ofi/i,  p.  1443.  "  Moliiiwk  iS:   Hud.  U.K.  Co.   r.  Cliih-,  4 

1  \a\.  Hi-i|.  nO;  Anon.,  1  Vcrn.  351.  I'lii^''.  3HI;    niKtnHon  r.  KIiIk-I.i.  1  H<>i)k.272; 

«  Lvnc   r.  IViincll,    I   .Sim.  N.  S.  113;  15  I'lirkn  r.  .Inckcon,  11    WpikI.  443;   Hcdcll  ». 

Jur.  I('i2.  ILifTtiinn,  2  I'liiRp.  lilO;  Mitdirll  r.  Ilnyiic.  2 

•  .Smith  r.  Hainmond,  0  .Sim.  10,  15:  .S.  &  S.  0,1:  Coo.lri.li  r.  Shollxilt.  TrtT.  Cli. 
anit,  p.  21).  .3.t3-3.'IO ;  Cilv  Hank  t\  Haii^'-,  J  l'aij,'o.  .')7'.); 

«  1   iV  2   Will.  IV.  r.  .^8:  and   f.<-o   1   &  2  I'dwi.r  r.  Ix'i-.  l(M;ili  &  .1.  .l.^M. 
Vic.  r.  45  ;    2.1  &  24  Vic  r.  lit',,  §  \>  ft  »rif.  *   Uardiii  f.  Hllrll^.  (!  Alu.  ;i<i'2. 

For  thn  prartin-  ax   tn  inl<Tpliadi.T  at  Law,  ^  2  .Story  H<i.  Jur.  §  824;  btory  \'a\.  I'l. 

•ee  Cliitty'n  Ar<h.  l.l«0  rt  tr<i.  §  2!»7,  b. 

*  Lanj{ton  t>.  llurUin,  3  Uuav.  4G4. 
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mittcd  to  1)0  (liu>  ami  pa'ul  into  Court,  and  which  is  not  cla.nied  by  the 
other  dotVndaiits,  he  will  be  iiennitted  to  proceed  at  Law  to  establish 
his  right  to  that  part  of  his  demaiul,  which  is  not  in  controversy  with 

the  other  defendants. '» 
*1572  *  The  duty  of  a  plaintilV  in  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, which  is  brought  by  an  executor  or  trustee  to  obtain  the 
direction  of  the  Court  as  to  the  disposition  of  a  fund  in  liis  hands,  is 
peribrnied  when  he  has  brought  the  parties  in  interest  before  the  Court, 
and  he  is  not  entitled  to  take  i)ai-t  in  the  argument  of  the  questions 
involved,^ 

Section  IV.  —  Bills  to  Peiyetuate  Testimony. 

A  bill  to  perpetuate  the  testinion}'  of  witnesses  must  state  the  matter 
touching  which  the  plaintitl'  is  desirous  of  taking  evidence ;  and  must 
show  that  he  has  some  interest  in  the  subject ;  and  pray  for  leave  to 
examine  witnesses  touching  the  matter  so  stated  :  to  the  end  that  their 
testimony  may  be  preserved  and  perpetuated.^  AVitnesses  will  not  be 
examined  to  perpetuate  testimony  unless  a  bill  has  been  filed  for  that 
purpose.^ 

Kny  person  who  would,  under  the  circumstances  alleged  by  him  to 
exist,  become  entitled,  upon  the  happening  of  any  future  event,  to  any 
honor,  title,  dignity,  or  office,  or  to  any  estate  or  interest  in  any  prop- 
erty-, real  or  personal,  the  right  or  claim  to  which  cannot  by  him  be 
brought  to  trial  before  the  happening  of  such  event,  may  file  a  bill  to 
perpetuate  any  testimony  which  may  be  material  for  establishing  such 
claim  or  right ;  and  if  the  Crown  has  any  interest  in  the  matters  in 
question,  the  Attorney-General  must  be  made  a  defendant  to  the  bill,  to 
represent  such  interest.^ 

A  bill  to  perpetuate  testimony  must  show  that  the  facts,  to  which  the 
testimony  of  the  witnesses  proposed  to  be  examined  is  conceived  to 
relate,  cannot  be  immediately  investigated  in  a  Court  of  Law  or  Equity, 
or  that,  before  the  facts  can  be  adjudicated  upon,  the  evidence  of  a 
material  witness  is  likely  to  be  lost  by  his  death  or  departure 
*1573  from  the  realm. ^     The  bill  is,  it  seems,  demurrable,  *  unless  it 

1"  Citv  Bank  v.  Bangs,  2  Paifce,  570.     [Or  to  suits  to  perpetuate  testimony,  see  Adams 

he  mav'tlle  a  cross-bill,  and  call  for  an  ac-  on  Eq.23;  Coop.  Eq.  PI.  52;  Harr.  by  Newl. 

count.'  Owen  f.  Apel,  68  111.  391.]  52;  Hubback,   104;   Jeremy  on   En.  273;    1 

1  Hougbton  V.  Kendall.  7  Allen,  72.  Bv  Mad.  Pr.  185,  2d  ed.;  253,  M  ed.;  Storv  Eq. 
Chancery  Rule  in  Ma.ssachusetts,  "In  bills  Jur.  §  1505;  Story  Eq.  PI.  §  300;  Taylor  on 
by  e.xecutors  or  trustees,  to  obtain  the  instruc-  Evid.  §  490;  Welford  Eq.  PI.  139;  and  for 
tionsof  the  Court,  and  in  bills  of  interpleader,  forms  of  bills,  see  1  Van  Hey.  464;  Whit- 
er in  the  nature  of  interpleader,  no  solicitor  worth  I'>q.  Prec.  352;  Willis  Eq.  PI.  311;  and 
or  counsel  for  the  plaintiff  shall  appear  or  be  Vol.  III. 

heard  or  act  for  or  in  liehalf  of  any  or  either  3  Ord.  IX.  6. 

of  the  defendants."     Rule  27.  *  5  &  6  Vic.  c.  69. 

2  Ld.  lied.  51;  Mason  v.  Goodbum.  Rep.  6  Ld.  Red.  52;  Duke  of  Dorset  v.  Girdler, 
t.  Finch,  391;  Lord  Durslev  v.  Fitzhardinge,  Prec.  in  Ch.  531 ;  and  see  the  cases  collected 
6  Ves.  251,  259;  Allan  v.  Allan,  15  Ves.  130,  1  S.  &  S.  93,  n.  ;  Tealfe  v.  Teale,  ib.  385; 
1.35;  Rose  v.  Gannel,  3  Atk.  439;  Ellice  v.  Ellice  v.  Roupell,  32  Beav.  299;  9  Jur.  N.  S. 
Roupell,  32  Beav.  299;  9  Jur.  N.  S.  530.   As  530,  633. 
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alleges:  that  the  plaintiff  has  an  interest,^  which  is  not  capable  of 
being  barred  by  the  defendant ;  -  that  the  matter  cannot  be  made  the 
subject  of  present  judicial  investigation  ;  ^  and  that  the  defendant  has, 
or  claims  to  have,  an  interest  to  contest  the  title  of  the  plaintitf,  in  the 
subject  of  the  proposed  testimony.* 

A  bill  to  i)erpetuate  testimony  is  a  bill  of  discovery,  only  to  the  ex- 
tent of  enabling  the  plaintitf  to  obtain  the  relief  asked  by  the  bill ;  and 
he,  therefore,  can  only  require  an  answer  from  the  defendant  as  to  the 
facts  and  circumstances  alleged  by  the  bill  as  entitling  him  to  examine 
the  witnesses.* 

An  affidavit  of  the  circumstances,  by  which  the  evidence  intended  to 
be  perpetuated  is  in  danger  of  being  lost,  must  be  filed  with  the  bill.® 

Bills  to  perpetuate  testimon}-  as  to  legitimacy  were  formerh-  of  not 
unfrequent  occurrence  ; '  now,  however,  a  declaration  of  legitimacy,  or 
of  the  validity  or  invalidity  of  a  marriage,  may  be  obtained  in  the  Court 
of  Divorce  and  Matrimonial  Causes.* 

The  Court  has  jurisdiction  to  entertain  a  suit,  for  the  purpose  of  per- 
petuating testimony,  to  be  used  in  a  foreign  Court.' 

A  suit  to  perpetuate  testimou}'  is  prosecuted  against  the  defendant  in 
the  usual  wa}' ;  but  it  cannot  be  set  down  for  hearing. ^° 

Where  the  defendant  put  in  a  voluntar}'  answer,  den3ing  the  plain- 
tiff's case,  leave  was  given  to  either  part}'  to  examine  witnesses,  as  to 
the  point  in  issue." 

If  the  plaintiff  neglects  to  proceed  with  the  suit,  the  defendant  can- 
not move  to  dismiss  for  want  of  prosecution  ;  but  may  move  that  the 
plaintitf  be  ordered  to  take  the  next  step,  within  a  limited  time,  or  to 
pay  him  the  costs  of  the  suit."  If  the  defendant  neglects  to  take  the 
stops  proper  to  be  taken  by  him  within  the  prescribed  time  the  Court 
will,  it  seems,  order  the  examination  of  the  witnesses  to  proceed. '^ 

*  Tlie  defendant,  as  well  as  the  plaintitf,  is  entitled  to  examine  *  157-4 
witnesses  under  the  order.' 

»  Allan  V.  Allan,  15  Vcs.   1.30.  115:  Earl  W  Onl.  LX.  7.     If  it   is  oet  dowi   the  hill 

of    lUfn-t    r.   rhichoKter,    1    J.   &   W.   4')'.);  will    he   dismissed   with   costs,    hut   without 

Sarkvill   r.    Avleworth,   1   Vern.   105;    ante,  prejudice  to  tin- jilaiiitifT  usiiij;  the  evidence, 

pp.  .'(11  .•'  /<.7.'  llall  r.  Hod(U<don,  2  I'.  Wnis.  ]f;2;  Anon.. 

2  Ixrd  l)ur«Iey  c  Fizhardinpe,  6  Ves.  Anil).  2't7;  2  Ves.S.  4!i8;  Vaughan  «.  l-'ilz- 
202;  nntf,  p.  .'JIT.  gerald,  1   Sch.  &  I^-f.  .iUi;   Morrison  v.   Ar- 

3  l.d.  kfd.  150;  Ixird  North  r.  I/)rd  Grav,  nold,  19  Ves.  G71;  Ellice  v.  Koupell,  ubi  sup. 
1  Dirk.  14;  (V,x  r.  Collev,  i'j.  55;  Tarry  'v.  "  Brigstocke  v.  Koch,  7  Jiir.  N.  S.  63,  V. 
iCogers,  1  Vern.  441.          '  C  .S. 

*  L(l.  Hed.  M\  rx)rd  Dursley  v.  Fitz-  '-  Wrif;ht  r.  Tathain,  2  Sim.  450 ;  Benvan 
hnrdinije,  0  Ve«.  251,  2'iO.  i'.  Carpenter.  11  Sim.  22  ;  anii',  p.  810. 

»  F.llice  r.  I'...iiIrII  (No.  2),  32  Bcav.  .308;  l»  Coveiiy   r.    Athill.    1    Dick.   355;    Lan- 

9  Jur.  N.  .S.  .').'10.  caster  v.  Lancaster,  'i  .Sim.  4.'t'.t. 

«   1/1     Hed.   .V3.    150;    Karl  of  Suffolk  v.  »  |Sh.ward  v.  Sheward,  2  V.  &  B.  Iin;] 

fireen,  1  Atk.  4.'iO;  Philips  r.  Carcw,   1   I'.  F.arl  of  Alxrijavennv  t'.  I'owell,  1  Mer.  4:t4: 

Wms.  116;  Shirl.-y  r.  VmtI  Fcrrcm,  3  ib.  77;  Skrine   v.  Powell.  l5   Sim.  81  ;  !»  .lur.  l(t.^4: 

and  UPC  anlr,  p.  3!»4.  hut  see  Campheil  n.  Atlorney-'ieneral,  14  W. 

7  Ixird  Dur-h'y  r.  Fitzhardinge,  uAi  mip.  K.  45,  V.  (',.  S.;  14  .hir.  N.  "S.  H22,  where  the 

*  21  \-  22  Vic.  c.  !»3;  Tavloron  P'vid.  §  48!).  witnesses  wereonlered  to  heex.Mmined  </<•  Ontf 
»  Morris  V.  Morris,  2   I'hil.  2<I5,  208;   11  fwr,  the  defendant  having'  neglected  to  ap- 

Jur.  !J3;  and  fee  19  &  20  Vic.  c.  113;  22  Vic.       pear, 
c.  20. 
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The  ovIiUmu'c  in  :i  suit  to  pcM-{)otiiatc  testimony  is  taken  before  one  of 
the  Examiners  of  the  Court,  or  an  Examiner  speciall}'  appointed,  in  the 
presenee  of  all  parties  ;  and  the  cross-examination  and  re-examination 
follow  immediately  upon  the  examination  in  chief;  or  the  evidence  may- 
be taken,  either  wholly  or  partially,  by  aflidavit:  the  witness  being, 
however,  subjeot  to  cross-examination. - 

When  the  witnesses  have  been  examined  the  cause  is  at  an  end;' 
and  if  the  defendant  has  not  examined  any  witnesses  in  chief,  he  may 
tlien  obtain,  on  motion  of  course,  or  on  petition  of  course  at  the  Rolls, 
an  order  for  his  costs  to  be  paid  by  the  plaintiff;  *  but  if  he  examines 
witnesses  in  chief,  he  is  not  entitled  to  any  costs. ^  By  obtaining  the 
order  of  course  for  his  costs,  which  recites  that  the  testimony  of  the 
witnesses  has  been  taken,  the  defendant  waives  any  objection  he  might 
otherwise  have  been  entitled  to  make  on  the  ground  that  he  has  had  no 
sutficient  opportunity  of  cross-examining  the  witnesses.* 

The  evidence  having  been  taken,  it  is  transmitted  to  the  Record  and 
Writ  Clerks'  office  in  the  usual  way  ;  and  it  is  presumed  that  office  copies 
may  be  obtained  at  once.''  An  order  may,  when  required,  be  obtained 
for  the  evidence  of  any  witness  to  be  used  in  any  suit  in  Equity,  or  trial 
at  Law,  after  the  death  of  the  witness  ;  ^  or  in  case  he  is  too  infirm,"  or 
cannot  be  compelled,^"  to  attend  at  the  hearing  or  trial ;  but  formerly 
copies  of  the  depositions  could  not  be  obtained  for  the  purpose  of  per- 
fecting a  title  to  an  estate."  If  the  production  required  is  beyond  the 
control  of  the  Court,  it  seems  that  the  originals  will  not  be  ordered  to 
be  produced,  unless  it  is  shown  that  certified  or  examined  copies  will  not 
be  sufficient. ^'^ 

The  order  is  obtained  on  motion,  of  which  notice  must  be  given  ;  and 
must  be  supported  by  evidence  of  the  death  of  the  witness,  or 
*1575  *  that  he  is  too  ill,  or  cannot  be  compelled,  to  attend  to  give  evi- 
dence.^ 

A  bill  to  perpetuate  testimony  cannot  by  amendment  be  converted 
into  a  bill  of  discovery.^ 

2  See  Ord.  5  Feb.,  1861,  r.  16;  15  &  16  1  See  ante,  p.  938,  note  (5). 

Vic.  c.  86,  §§  31,  38;  Ord.  XIX.  3,  7,  8,  9;  8  Barnsdale  v.    Lowe,    2   R.   &  M.  142; 

ante,  p.  903  et  seq.     For  forms,  see  Vol.  III.  Morrison  v.  Arnold,  vhi  sup. 

8    Morrison     v.     Arnold,    19     Ves.    670;  9  Morrison  v.  Arnold,  J«!ii  aw;).  ,•  Biddulph 

Vaughan  v.  Fitzfrorald,  1  Sch.  &  Lef.  316.  v.  Lord  Camoys,  19  Beav.  407;  20  Beav.  402; 

*  Foulds    V.   Midglev,    1    V.  &   B.   138;  Watkins  «.  Atchison,  10  Hare  Ap    45. 

Wright  V.   Tatham,  2  'Sim.  459 ;  Beavan  v.  lo  Biddulph  v.  Lord  Camoys,  ut,  sup. 

Carpenter,  11  Sim.  22;  ante,  pp.  941,  1343.  H  Teale  v.  Teale,  1  S.  &  S.  385. 

For  forms  of  order,  see  Seton,  1270,  No.  5;  ^2  Attorney-General  v.  Ray,  2  Hare,  518; 

and  for  forms  of  motion  paper,  see  Vol.  III.  3  Hare,  335;  6  Beav.  335;  see  also  Anon.,  13 

6  Skrine  v.  Powell,  15  Sim.  81;   9  .lur.  Beav.  420;  ante,  p.  872. 

1054.     As  to  the  costs  of  a  suit  to  perpetuate  1  For  form  of  notice  of  motion,  see  Vol. 

testimony,  see  Morgan  &  Davev,  147  et  seq.  III. 

6  Watkins  v.  Atchison,  10  "Hare  Ap.  46;  2  Ellice  v.  Roupell   (No.  1),  32  Beav.  299; 

eee  form  of  order,  Seton,  1270,  No.  5.  9  Jur.  N.  S.  530,  533. 
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Section  V/ —  Bills  cf  Review,  and  Bills  in  the  nature  of  Bills  of  Bevieic. 


The  object  of  a  bill  of  review,  and  of  a  bill  in  the  nature  of  a  bill  of 
review,  is  to  procure  the  reversal,  alteration,  or  explanation  of  a  decree 
made  in  a  former  suit.*  If  the  decree  has  been  signed  and  enrolled,  a 
bill  of  review  must  be  filed,*  if  not,  a  bill  in  the  nature  of  a  bill  of 
review.^  An  order  under  the  Trustee  Relief  Act,  being  in  the  nature 
of  a  decree,  can  be  impeached  in  this  manner.® 

A  decree  taken  by  consent   cannot  be  set  aside  bv  a  bill  of  re- 
view, or  a  bill  in  the  nature  of  a  bill  of  review : ''  unless,  by 
clerical  *  error,  something  has  been  inserted  in  the  order,  as  by  ♦1576 
consent,  but  which  had  not  been  consented  to.^ 

A  bill  of  this  character  can  only  be  brought  upon  error  in  Law  ap- 
pearing on  the  face  of  the  decree  -  without  further  examination  of  mat- 
ters of  fact ;  or  upon  some  new  matter  which  has  been  discovered  after 
the  decree,  and  could  not  possibly  have  beeu  used  when  the  decree  was 
made.' 


'  It  is  said  that  a  bill  of  review  does  not 
constitute  a  part  of  the  oripnal  cause,  but  is 
an  independent  proceedint^,  in  Cole  v.  Miller, 
32  Mis-.  8'J.  I'he  appearance  of  the  defend- 
ant to  such  a  bill  is  enforced  in  the  same 
manner  as  to  an  original  bill.  The  case  pro- 
ceeds upf)n  such  bill  as  an  original  bill.  2 
Hoff.  Ch.  Pr.  12. 

■•  Sinpleton  v.  Singleton,  8  B.  Mon.  340 ; 
Greenwich  Bank  r.  Loomis,  2  Sandf.  Ch.  70; 
Clapp  p.  Tha.\ter,  7  Gray,  384;  Frazer  v. 
Sv|N;rt,  5  Sneed.  100;  Simpson  i'.  Downs,  5 
K'ich.  Eq.  421;  Klliott  v.  Balcom,  11  (iray, 
280.  This  enrolment  of  the  decree  is  es?en- 
tial  to  what  is  called  by  way  of  pre-eminence, 
a  bill  of  review.  See  <'oop.  Eq.  I'l.  91.  In 
most  of  the  Slate  Court)*  ot  E<iuity,  and  cer- 
tainly in  the  United  States  Courts,  all  decrees 
in  Equity,  a.s  well  as  judgjnents  at  Law,  are 
matters  of  record,  and  are  deemed  to  be  en- 
rollwl,  aj>  of  the  tenn  of  the  Court  at  which 
they  are  parsed,  whether  they  are  actually 
cnri'llird  or  not.  So  that  in  those  Courts  a 
bill  of  review  in  the  ordinary  and  appropriate 
prfK-eediiig.  |)exterf.  Arnold,  ."i  >iiL>*on,  303, 
310,  311:  Whiting  r.  Bank  of  C.  States.  13 
Peters,  6,  13;  (Joodhue  r.  Chunhman,  1 
liarb.  Ch.  69<5;  Greenwich  Hunk  r.  Loomis, 
2  Sandf.  Ch.  70.  In  .Ma-achuMd.;.  n  rlecree 
becomes  matter  of  re<oril,  and  taki's  full  effer-t 
on  the  day  it  is  fonnally  drawn  out  and  duly 
file<l.  Tliompion  e.  (ioulding,  5  .Mh-n,  81. 
A  bill  of  review  lies  onlv  to  a  final  decn;e. 
Mackav  r.  I^ll,  2  .Miinf.  r)23 :  (Baiiku  r.  An- 
dep.on,'J  2  Hen.  it  .M.  2^1;  Whiting  r.  Hank 
of  r.  Slatev  l.»  IVter«,  0.  M.  Anri  a  bill  in 
the  nature  of  a  bill  of  review  IIph  only  after  a 
final  decree,  nnd  not  uf><>n  an  interlocutory 
dfH-ree.  .Jenkins  r.  Eldredge,  3  Storv,  'i'.t'.'t; 
nee  Flaker  r.  Whiting.  I  Storv,  2IS.  231-233. 
[Hut  see  Ilymnn  r.  Smith,  i(»  W.  Va.  2»8. 
A  bill  of  review  will  not  lie  on  an  order  for 
the  appointmi-nt  of  a  receiver.  .1ohti*>ton  r. 
Uanncr,  2  l>a.   —  ;   .S.  C.  2  Memph.  I^.  .1. 


147.]  A  bill  of  review  is  held  not  to  accord 
with  the  sy.stem  of  Chancery  Practice  in 
Texas.  Seguin  i-.  Maverick,  24  Texas,  526. 
But  a  petition  in  the  nature  of  a  bill  of  re- 
view, to  impeach  a  judgment  fur  fraud,  is 
maintainable.     Jbkl. 

5  Ord.  XXXI.  9:  Ld.  Red.  83,  50:  Tay- 
lor V.  Sharp,  3  P.  Wms.  371;  see  Wiser  v. 
Blachly,  2  John.  Ch.  489;  Mead  v.  Arms.  3 
Vt.  148:  Robinson  v.  Sampson,  2ti  Maine.  11, 
13,  14:  Baker  r.  Whiting,  1  St.)rv,  218,  233. 
Clerical  an<l  obvious  errors  may  Uc  corrected 
without  a  bill.  See  nnte,  p.  1028.  As  to 
bills  of  this  description,  see  Coop.  Eq.  PI.  88; 
2  Mad.  Pr.  530,  2d  ed. :  709,  3d  ed.;  Storv 
]•>!.  PI.  §  403  ;  Welford  Efj.  PI.  231;  and  for 
fonns  of  such  bill.<,  see  1  Van  Hey.  571. 

6  R,  Smvlh.  11  W.  R.  850,  V.  C.  K. 

1  WeM)  f.  Webb,  3  Swanst.  058  :  [Thomp- 
son V.  Maxwell,  95  U.  S.  391 ;  Builington  r. 
Harvey,  95  U.S.  99.  Jufra,  1.585,  n.  1]; 
onte,  "p.  973;  and  see  Smith  v.  Turner,  1 
Vern.  274;  see  l^nsing  v.  Albany  Ins.  Co., 
H.ipk.  102;  Cornish  v.  Keesee,  24"  Ark.  528. 
A  bill  of  review  will  not  lie  where  the  plain- 
tiff himself  has  dismissed  hi«  bill:  .loiies  t.'. 
ZollicofTer,  1  Car.  l,aw  Repos  37<i;  nor  for 
the  correction  or  moditi<-ation  of  a  decree 
taken  pro  conffMo:  Cornish  v.  Keesee,  24 
Ark.  .528. 

>  Anon.,  1  Ves.  .1.  93. 

2  See  remarks  of  Lord  Eldon  in  Perry  r. 
Phelips,    17   Ves.   178;    [Hrown  v.  Severson, 

12  Hei^k.  3811. 

8  Ord.  XXXI.  10;  Mellish  e.  Williams,  1 
Veni.  I(!0;  Stan<lish  r.  Radley,  2  Atk.  178; 
Norris  v.  U'  Neve,  3  Atk.  20,"  35;  S.  C.  c-n 
nppenl,  nom.  Ix!  Neve  v.  Norris,  2  Hro.  P.  C. 
ed.  Toml.  7^^ ;  Young  r.  Keighlv,  10  Ve.s. 
348;  (»rd  r.  Noel,  0  Mad.  127;  Thomas  v. 
Kawlings.  34  H4-av.  50;  Cnllir  e.  Shields.  2 
Slew.  \  P.  417:  Hexler  V.  Arnold,  f.  Miison, 
303;  Tri|.lett  e.  WiNon,  0  Cull,  147;  Ken- 
nedy V.  Ball,  Liu.  Sel.  Ca.  125;    yuarricr  e. 
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It'tho  bill  id  filed  on  tho  grouiul  of  error,  the  decree  complained  of 
must  be  contrary  to  some  statutory  enactment,  or  some  prindple  or  rule 
of  Law  or  Equity,  recognized  and  acknowledged,  or  settled  by  decision, 
or  be  at  variance  with  the  forms  and  practice  of  the  Court ;  *  but  the 
bill  (.'annot  be  maintained,  where  the  error  is  in  more  matter  of  form ;  ^ 

or  the  propriety  of  the  decree  is  questioned." 
*i:)77       *If  the  bill  is  tiled  on  tho  ground  of  new  matter,  discovered 


Carter.  4  Hen.  &  M.  242;  Wiser  v.  Bladily. 
2  .lohn.  Ch.  48S;  iMead  v.  Arms,  3  Vt.  148; 
IMwardsoii  v.  Maseby,  4  .1.  J.  Marsh.  TjOO; 
r.rower  f.  Boman,  3  J.  J.  Marsh.  4il2:  Hol- 
liiiiAswortli  I'.  McDonahl,  2  Ilarr.  &  J.  2;{0; 
lli-'r  V.  Hoath,  3  How.  (Miss.)  276  ;  Bledsoe  v. 
t'arr.  10  Yerj;.  55 ;  Massie  r.  Graliam,  3  Mc- 
Lean, 41;  CiiiUett  i'.  lloush,  7  Bhickf.  52; 
U.  States  r.  Sampervac,  1  Hemp.  118;  Foy 
V.  Fov.  25  Miss.  207;  Whalan  v.  Cook,  29 
Md.  i,  7:  Fitton  v.  Macclestield,  1  Vern.  292; 
■lames  c.  Fisk,  9  Sm.  &  M.  144;  [Vauglian  v. 
Cutrer,  49  Miss.  782;  Crocker  «.  Houf^hton, 
61  Me.  337].  These  two  causes  for  a  bill  of 
review  mav  properly  be  joined  in  the  same 
bill.  Wiiichester  'v.  Winchester,  1  Head 
(Tenn.).  460. 

To  authorize  a  bill  of  review  for  new 
matter  which  has  arisen  "in  time  after  the 
decree,"  it  must  be  matter  which  was  in 
existence  at  the  time  the  decree  was  rendered, 
but  was  not  known  to  the  party  till  after- 
wards. Bledsoe  v.  Carr,  10  Yerg.  55;  Win- 
chester r.  Winchester,  uln  supra;  U.  States 
f  Sampervac,  1  Hemp.  118  ;  Bush  v.  Madeira, 
14  B.  Mon.  212.  In  South  Carolina,  a  bill 
of  review  does  not  lie  for  error  in  Law  ap- 
parent upon  the  face  of  the  decree:  Manigalt 
V.  Deas,  1  Bailey  Eq.  284;  nor  in  Texas, 
Seguin  v.  Maverick,  24  Texas,  526. 

In  Cooke  v.  Bamfield,  3  Swanst.  607,  a 
third  sort  of  bill  of  review  is  mentioned,  viz., 
sue!)  as  seeks  to  reverse  a  decree  as  being 
partly  for  the  plaintiff  and  partly  against 
him, "and  so  not  large  enough  for  hiin ;  it 
being  the  course  of  the  Court  to  allow  a  party 
to  review  a  decree  made  for  himself,  if  it  be 
less  beneficial  to  him  than  in  truth  it  ought 
to  have  been.  See  Ingalls  v.  Lord,  1  Cowen, 
240:  Hughes  v.  Sticknev,  13  Wend.  280; 
Parker  r.  Newland,  1  Hill  (N.  Y.),  87. 

4  Green  v.  Jenkins,  1  De  6.,  F.  &  J.  454, 
473. 

[A  decree  which  ^oes  bejrond  the  allega- 
tions of  the  bill,  or  fails  to  dispose  of  matters 
of  eriuity  raised  by  the  pleadings,  is  erro- 
neous oil  its  face,"  and  mav  be  reviewed. 
Moore  r.  Huntington,  17  Wail.  417;  Mosely 
V.  I'artee,  5  Heisk.  38;  Randall  v.  Payne,  1 
Tenn.  Ch.  148,  452.] 

6  Ld.  Red.  85  ;  and  see  1  De  G.,  F.  &  J. 
472  and  cases,  ib.  476-478;  [Berdanatti  v. 
Saxton,  2  Tenn.  Ch.  699.J 

6  Perrv  v.  Phelips,  17  Ves.  173,  176;  Tom- 
mey  v.  U'hite,  1  H.  L.  Ca.  160;  Haig  v.  Ho- 
man,  8  CI.  &  F.  320;  Trulock  v.  Robey,  15 
Sim.  265,  276;  2  Phil.  395.  It  is  no  ground 
of  review  that  the  matters  decreed  are  con- 
trary to  the  proofs  in  the  cause.  Mellish  v. 
Williams,  1  Veni.  166;  Bartlett  v.  Fitield,  45 

1; 


N.  H.  81;  Whiting  v.  U.  States  Bank,  13 
Peters,  6,  13,  14;  Barnam  v.  McDaniels,  6 
Vt.  177:  Webb  v.  Pell,  3  Paige,  308;  Young 
V.  Henderson,  4  Hayw.  189;  Dougherty  u. 
Morgan,  0  Monroe,  "l53;  Love  v.  Blewil,  1 
Dev.  &  Bat.  Eq.  108,  110;  Eaton  v.  Dickin- 
son,  3  Sneed  (Tenn.),  397;  Getzler  v.  Saroni, 
18  111.  511. 

Questions  of  fact  are  not  open  for  discus- 
sion, on  a  bill  of  review  for  errors  in  law. 
Evans  v.  Clement,  14  111.  206.  A  bill  of  re- 
view will  not  lie  where  the  original  bill  con- 
tains no  e<iuity.  Todd  v.  Lackey,  1  Litt.  271; 
but  see  Griggs  v.  Gear,  3  Gilman,  2;  nor  un- 
less the  plaintiff  shows  himself  aggrieved  by 
the  decree:  Lansing  v.  Albany  Ins.  Co., 
Hopk.  102;  nor  after  a  demurrer  has  been 
allowed  to  a  former  bill  of  review ;  Respass 
V.  McClanahan,  Hardin,  342.  The  error  must 
appear  on  the  decree  and  pleadings;  for  the 
evidence  in  the  case  at  large  cannot  be  exam- 
ined to  ascertain  whether  the  Court  mi.sstated 
or  misunderstood  the  fact.  Dexter  v  Arnold, 
5  Mason,  303;  [Barker  v.  Barker,  2  Woods, 
241;  Burts  y.  Beard,  11  Heisk.  472;  Drake 
V.  Drake.  12  Heisk.  704;]  P.  &  M.  Bank  v. 
Dundas,  10  Ala.  601.  But  taking  the  facts 
as  they  are  stated  to  be  on  the  face  of  the 
decree,  it  must  be  shown  that  the  Court  have 
erred  in  point  of  law.  If,  therefore,  the  de- 
cree does  not  contain  a  statement  of  the 
material  facts  on  which  the  decree  proceeds, 
it  is  jjlain  that  there  can  be  no  relief  on  a  bill 
of  review,  but  onlv  by  appeal  to  some  supe- 
rior tribunal.  Sto"ry  Eq.  PI.  §  407.  It  is  on 
this  account  that  in  England  decrees  are 
usually  drawn  up  with  a  special  statement 
of,  or  "reference  to,  the  material  grounds  of 
fact  which  support  the  decree.  In  the  United 
States  Courts  the  decrees  are  usually  general, 
without  any  statement  of  facts.  See  ante, 
1001  et  seq.',  and  notes;  Burdoine  v.  Shelton, 
10  Yerger,  41.  But  for  the  purpose  of  exam- 
ining all  errors  of  law,  the  bill,  answer,  and 
other  proceedings  are  in  our  practice  as  much 
a  part  of  the  record  before  the  Court  as  the 
decree  itself;  for  it  is  only  by  a  comparisoi 
with  the  fonner,  that  the  correctness  of  the 
latter  can  be  ascertained:  Story  Eq.  PI. 
§  407;  Dexter  w.  Arnold,  5  Mason,  311,  312; 
HoUingsworth  v.  McDonald,  2  Harr.  &  J. 
230;  Webb  r.  Pell,  3  Paige,  308;  Whiting  v. 
U.  States  Bank,  13  Peters.  6,  1-3,  14;  (Put- 
nam V.  Dav,  22  Wall.  60;]    Ludlow  v.  Kidd, 

2  Ohio,  .372;  Stevens  v.  Hey,  15  Ohio,  313; 
Saum  V.  Stinglev,  3  Clark  (Iowa),  514;  Bart- 
lett V.  Fifield,  "45  N.  H.  81;  and  all  these 
may  be  looked  into  to  find  errors  apparent 
on  the  face  of  the  decree:  Saum  v.  Stingley, 

3  Clark  (Iowa),   514;   Ilolman  v.  Riddle,  8 
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since  the  decree,  the  new  matter  must  be  relevant  and  material,  and  such 
as  might  probably  have  occasioned  a  different  determination  ;  ^  and  no 
bill  of  review,  or  supplemental  or  new  bill  in  the  nature  of  a  bill  of  re- 
view, grounded  upon  new  matter  discovered  after  the  decree,  can  be 
brought  without  the  special  leave  of  the  Court,  first  obtained  for  that 
purpose.''  The  new  matter  need  not  necessarily  be  evidence  upon 
matters  in  issue  in  the  original  suit :  although,  if  the  pleadings  were 
proper!}-  framed,  it  would  rareh*  happen  that  it  would  not  be,  in  some 
degree,  evidence  of  such  matters  then  in  issue. ^ 

•The  application  for  leave  to  file  the  bill  is  usually  made  by  *lo78 


Ohio,  X.  S.  384.  In  Sequin  r.  Maverick.  24 
Ti  xas,  526,  it  is  said  tliat  ''as  our  decrees 
d(  not  retite  the  facts,  as  under  the  English 
Cliancery  practice,  upon  a  bill  of  resiew,  the 
decree  can  at  most  be  reversed,  and  not  cor- 
rected to  accord  with  the  facts ;  therefore  a 
bill  of  review  does  not  accord  with  our  sys- 
tem." 

[The  only  questions  open  on  a  bill  of  review 
for  error  apparent  are  such  as  arise  upon 
the  pleadings,  proceedings,  and  decree,  and 
the  evidence  cannot  be  looked  to;  and  if  the 
evidence  be  set  out  in  the  bill,  a  demurrer 
should  be  sustained  on  that  ground  alone,  or 
the  evidence  might,  on  motion,  be  stricken 
out.  Burtington  v.  Harvey,  95  U.  S.  99; 
Livingston  r.  Noe,  1  Lea,  55. 

A  bill  of  review  for  error  apparent  is  in 
tJje  nature  of  a  writ  of  error,  and,  upon  open- 
ing the  enrolment,  the  parties  are  at  liberty 
to  proceed  as  at  a  rehearing.  Smith  r.  (.'lav, 
Anib.  647;  Catterall  r.  Purchase,  1  Atk.  2'j"0; 
Keiiner  r.  .Smith.  8  Verg.  20ti ;  I'avnc  c. 
Beech,  2  Tenn.  Ch.  708.  And  see.  as'  to  the 
practice  on  opening  the  enrolment  on  bill  of 
review  for  new  matter,  Moore  r.  Moore,  1 
Dick.  66;  S.  C.  2  Ves.  597;  Cook  v.  Barn- 
field,  3  Swanst.  607. 

No  errors  can  be  noticed  except  those 
which  are  sr)ecilicallv  pointed  out  by  the  bill. 
.M'Mire  r.  .Moore,  2  Ves.  598;  Green  i'.  .len- 
kiris,  1  De  (i.,  F.  &  J.  470;  I  a  (irange,  &c. 
K.  Co.  r.  Uainey,  7  Coldw.  447 ;  Livingston 
V.  Noe,  1  Lea,  62.] 

>  lA.  R«!d.  84;  Taylor  r.  Sharp,  3  P. 
Wmx.  .'J71;  Ik-niiet  c.  Ue.  2  .\tk.  M'J;  Lord 
Portsmouth  r.  I>ird  Kllingliam,  1  Ves.  S. 
4.W:_  Young  r.  Keighly.  10  Ves.  .148:  Wilson 
p.  Webb,  2  (>)X,  -i;  Ilnng.'ite  r.  (iascovne,  2 
I'hil.  2.-);  2  C.  P.  C.K.p.  t.  ('<,tt.  40.V,  412; 
Honking  r.  Terry.  8  .)ur.  N.  S.  975;  10  W. 
K.  884,  P.  (.'. ;  Thomas  r.  Kawlings,  10  .lur. 
N.  H.  1192;  l.'J  W.  k.  248,  L.  .1.1..  Cresswell 
r.  .Ja<k«in,  11  L.  T.  N.  .S.  .IIO,  .M.  K.;  Wiser 
V.  Hladilv,  2  .lohn.  Ch.  4«H;  Livingston  v. 
Hubb<.,  :iMoliii.  rh.  124:  K.-im.-dv  r.  Kail,  C 
Litt.  lA'i;  .letikin-  r.  F.ldredge,  3  IStorv,  299; 
MiUhill  r.  lUrry,  1  .Met.  (Ky.)  602;"  I'ark- 
hur«t  «.  Kinxnian,  2  itintch. '('.  (,'.  72;  Pen- 
dleton r.  Fnv,  2  Paige,  204:  Morrall  v. 
Pritrhard,  14  W.  K.  17'2.  V.  ('..  S. 

ITIie  new  proof  hIiouM  not  be  merely  ru- 
alive,  but  should  t>e  of  no  rlpjir  and 
decinive  a  character  tu>,  unlemi  nurceaKfully 
met,  to  compel  a  reveriMil,  without  refcrcmc 
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to  the  evidence  in  the  original  cause.  Par- 
malee  r.  Lewis,  24  Mich.  242;  Burson  v. 
Dosser,  1  Heisk.  703;  Long  v.  Granberrv,  2 
Tenn.  Oh.  85.] 

2  Ord.  X\XI.  11;  Gould  r.  Tancred,  2 
Atk.  533;  Houghton  v.  West,  2  Bro  P.  C. 
ed.  Toml.  83;  Moore  r.  Moore.  2  Ves.  S. 
596;  Davis  t'.  Bluck,  6  Beav.  393,  398;  Anon., 
2  P.  Wnis.  283 ;  I'errv  r.  Phelips.  17  Ves. 
178;  Webb  f.  Pell.  1  Paige,  564;  Pendleton 
i".  P'ay,  3  Paige,  204 ;  Edwardson  i'.  Maseby, 
4  J.  J.  Marsh.  500:  Wilkinson  v.  Parish," 3 
Paige.  653;  Ixive  f.  Blewit,  1  Dev.  &  Bat. 
Ylq.  108.  112;  Simpson  v.  Watts,  6  Rich.  Eq. 
•304;  Pfeltz  r.  Pfeltz,  IMd.  Ch.  4.55;  Hughes 
V.  Jones,  2  Md.  Ch.  '289 ;  Elliott  v.  Balcom, 
11  Gray,  28G.  The  granting  of  such  a  bill  of 
re%-iew  for  newly  discovered  evidence  is  not 
a  matter  of  right,  but  it  rests  in  the  sound 
discretion  of  the  Court.  It  may  therefore 
be  refused,  although  the  facts,  if  admitted, 
would  change  the  decree,  where  the  Court, 
looking  at  all  the  circumstances,  shall  deem 
it  productive.of  mischief  to  innocent  parties, 
or  for  anv  other  cause  unadvisable.  Dexter 
V.  Arnold,  5  Mason.  315;  Thomas  r.  Harvie, 
10  Wheat.  146;  Wood  t'.  Mann,  2  Sumner, 
310;  Hollingsworth  r.  xMcDonald,  2  Harr.  <!c 
J:  230;  .lenkins  v.  Eldrcdgo,  3  Storv,  299,  323 
324;  Massie  v.  (Jrah.im.  ;t  .McLean,  41:  P.  & 
•M.  Bank  r.  Dundas,  10  Al.i.  (iiil ;  Winchester 
V.  Winchester.  1  Head,  400;  Hughes  v.  .lones, 
2  Md.  Ch.  289;  [Harris  c.  Edmondson,  3 
Tenn.  Ch.  211). 

But  a  bill  of  review  brought  to  reverse  a 
decree  for  error  ap|)arent  on  the  face  thereof, 
niav  be  tiled  without  the  leave  of  the  Court. 
Klliott  r.  Balcom,  II  Grav,  '280:  .Vnon.,  2  P. 
Wms.  283:  Perrv  v.  Phelii.s.  17  Ves.  178: 
Denson  f.  Densoii,  33  Miss.  560:  see  Webb 
r.  Pell,  1  I'aige,  504;  Edwardson  v.  Ma>-ebv, 
4  .L  J.  .Marsh.  .VHi;  Bleight  v.  MTlroy,  4  .Mon- 
roe, 145;  Creed  f.  I^ncastcr  Banl<,  1  (.Hiio 
St.  1. 

*  Ixl.  Red.  85;  and  see  Voimg  i'.  Kciglily, 
uhi  tu/i.  ;  Partridge  r.  I 'sbonie,  5  Kuss.  ln'.'i, 
2')1;  Barne  r.  Ofii.r,  ih.  )12:>,  n  ;  .Storv  i:(|. 
PI  §§  41.'),  416,  and  uote«:  Ld.  Red.  Hr>-H7 ; 
Dexter  r.  Arnold,  5  Mason,  313.  It  fcenm 
now  to  he  establisluMl.  that  matter  discoven-d 
aftiT  a  decree  has  been  made,  though  not 
enjiable  of  being  used  as  i-videui-e  of  any 
thmg  which  was  previously  In  iisne  in  the 
cauxe,  but  constilutiiig  an  entirely  new  issue, 
may  be  the  subject  of  a  bill  ol  review  or  of 
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petition,'  but.  it  may  also  ho  made  on  motion.  Upon  the  application, 
tho  Court  nuist  be  satisfied  that  the  new  matter  has  come  to  the 
knowledge  of  the  aj^plieant  and  his  agents  for  tho  lirst  time  since  the 
period  at  which  he  could  have  made  use  of  it  in  the  suit,  and  that  it 
could  not,  with  reasonable  diligence,  have  been  discovered  sooner ;  and 
that  it  is  of  sueh  a  character  that,  if  brought  forward  in  the  suit,  it 
wouUi  probably  have  altered  the  judgment.'^  The  petition  or  notice  of 
motion  must  be  served  on  the  other  parties  to  the  cause. 

If  the  bill  is  tiled  without  leave  having  been  lirst  obtained,  it 
*lo79  *  may  be  demurred  to  for  irregularity  ; '  or  it  may  be  ordered  to 


a  supplemental  bill  in  the  nature  of  a  bill  of 
review.  Welt.  Kq.  PI.  238;  Storv  E(i.  I'l. 
§  4 It).  In  Love  v.  Hlewit,  1  Dcv.  &  Hat.  Eq. 
108,  110,  it  was  held,  that  if  the  newly  di.s- 
covered  evidence  is  in  writing  or  of  record,  a 
review  will  be  granted,  notwithstanding  the 
fact  to  which  such  evidence  relates  may  have 
been  in  i.<sue  before;  but  otherwise,  if  the 
newlv  discovered  evidence  is  merely  parol 
proof.  Head  r.  Head,  3  A.  K.  Marsh.  121; 
see  Randoljih  v.  Randolph,  1  lien.  &  U.  ISO; 
Jenkins  v.  Eldredge,  3  Story,  2yy,  312 ;  Res- 
pass  V.  McClanahan,  Hardin,  346;  Vaughn 
V.  Hann,  6  li.  Mon.  338;  Busli  v.  Madeira, 
14  B.  Mon.  212;  U.  States  v.  Samperyac,  1 
Hemp.  118.  [See  Barnes  v.  Dewev,  58  Ind. 
418.] 

1  Dexter  v.  Arnold,  5  Mason,  303.  As  to 
the  costs  of  the  application,  see  Partington  v. 
Reynolds,  6  VV.  R.  615,  V.  C.  K  ;  VVhelan 
V.  Cook,  29  Md.  1.  The  petition  should  state 
the  nature  of  the  suit,  the  decree,  and  the 
errors  of  law,  or  the  new  matters,  as  the  case 
may  be,  upon  which  the  application  is 
founded,  and  should  jjray  for  lil)erty  to  file  a 
bill  of  review,  to  bring  such  decree  into  re- 
view. If  the  application  is  founded  upon  the 
discovery  of  new  matter,  the  petition  must 
de.scribe  the  new  evidence  distinctly  and 
specifically;  and  state  when  it  was  dis- 
covered, and  its  bearing  on  the  decree. 
Dexter  v.  Arnold,  5  Mason,  303  ;  Massie  v. 
Graham,  3  McLean,  41.  It  is  not  sufficient 
that  the  petitioner  expects  to  prove  certain 
facts.  He  must  state  the  exact  evidence  to 
establish  them.  [Livingston  v.  Noe,  1  Lea, 
55.]  On  the  hearing  of  such  a  petition,  affi- 
davits may  be  admitted  on  both  sides,  if 
necessary,  to  explain  the  nature  of  the  evi- 
dence. Dexter  v.  Arnold,  vbi  supra  ;  Hol- 
lingsworth  v.  McDonald,  2  Harr.  &  .J.  230; 
[Long  V.  Granberry,  2  Tenn.  Ch.  8!)].  Upon 
an  application  of  tliis  kind,  the  Chancellor 
exercises  his  judgment  as  to  the  propriety  of 
interfering  or  meddling  with  the  decree  for 
the  cause  disclosed,  and  grants  or  refuses 
leave  to  file  a  bill  of  review  accordingly. 
Hollingsworth  v.  McDonald,  2  Harr.  &  J. 
2.30;  Elliott  i;.  Balcom,  11  Gray,  286.  The 
Court  on  permitting  a  bill  of  review,  or  a  bill 
in  the  nature  of  a  bill  of  review,  to  be  filed, 
should,  where  there  was  no  fraud  in  the  first 
trial,  impose  such  terms  as  to  the  use  of  tes- 
timony formerly  delivered  in  the  suit,  but 
since  become  inaccessible  to  the  parties,  as 
under  the  circumstances  may  be  equitable. 


Singleton  v.  Singleton,  8  B.  Mon.  340.  The 
Court  may  refuse  a  review  for  the  benefit  of 
the  party  applying,  and  grant  it  for  the  pro- 
tection of  the  interests  of  others.  Hodges  v. 
Milliken,  1  Bland,  511. 

2  Hosking  v.  Terry,  ubi  sup. ;  and  see 
Patterson  v.  Slaughter,  Amb.  293 ;  Lord 
Portsmouth  v.  Lord  Effingham,  ubl  sup.  ; 
Willan  V.  Willan,  16  Ves.  72,  87;  Young  «;. 
Keighly,  ubl  sup. ;  Ord  v.  Noel,  6  Mad.  127; 
Partridge  v.  Usborne,  vM  sup. ;  Davis  v. 
Bhick,  6  Beav.  393,  399;  Toulmin  v.  Copland, 
4  Hare,  41,  45;  Hungate  v.  (Jascoyne,  ubi 
sup.  ;  Re  Smyth,  11  W.  B.  850,  V.  C.  K. ; 
Dexter  v.  Arnold,  5  Mason,  303 ;  Haskell 
V.  Kaoul,  1  McCord  Ch.  29;  Hollingsworth  v. 
McDonald,  2  Harr.  &  J.  230;  McCracken  v. 
Finley,  1  Bibb,  455;  Harvey  «.  Murrell,  Har- 
per Eq.  257;  Lansing  r.  Albany  Insurance 
Co.,  Hopk.  102;  Dias  v.  Merle,  4  Paige,  259; 
McCall  V.  Graham,  1  Hen.  &  M.  13;  Pendle- 
ton V.  Fay,  3  Paige,  204;  Greenlee  v.  Mc- 
Dowell, 4  Ired.  Eq.  481 ;  Stevens  v.  Dewey, 
27  Vt.  6.38;  Livingston  v.  Hubbs,  3  John.  Ch. 
124;  Wiser  v.  Blachly,  2  John.  Ch.  488; 
Barrow  v.  Khinelander,  3  John.  Ch.  120; 
Love  V.  Blewit,  1  Dev.  cS?Bat.  Eq.  108,  110; 
Massie  v.  Graham,  3  McLean,  41;  Jenkins  v. 
Prewit,  7  Blackf.  329 ;  Stevens  v.  Hey,  15 
Ohio,  313;  Jenkins  «.  Eldredge,  3  Story,  299, 
314,  315;  Kesposs  v.  McClanahan,  llardin, 
342;  Ilamerslev  v.  Lambert,  2  John.  Ch. 
124,  125;  Wood  v.  Mann,  2  Sumner,  316; 
Kennedy  v.  Ball,  6  Lift.  125 ;  Mitchell  v. 
Berry,  1  Met.  (Ky.)  002;  Whelan  v.  Cook, 
29  Md.  1;  [Brainard  v.  Morse,  47  Vt.  320; 
Perkins  v.  Partridge,  3  Stew.  Eq.  559.  But 
not  if  the  petitioners  are  infants.  Hoghton 
V.  Fiddey,  L.  R.  18  Eq.  573].  The  new  mat- 
ter must  at  least  have  been  discovered  since 
publication.  Hodges  v.  Milliken,  1  Bland, 
511,  Story  Flq.  PI.  §  413;  Dexter  v.  Arnold, 
Livingston  v.  Hubbs,  M'Cracken  v.  Finley, 
Wiser  v.  Blachly,  ubi  supra.  It  is  now  the 
established  exposition  of  Lord  Bacon's  ordi- 
nance on  this  point,  that  the  new  matter  shall 
not  have  been  discovered  until  after  publica- 
tion has  passed.  Story  Eq.  PI.  §  413;  Love 
V.  Blewit,  1  Dev.  &  Bat'.  Eq.  108,  110;  Calleu 


1  Bainbrigge  v.  Baddeley,  2  Phil.  705  :  10 
Jur.  70.5,  M.  R";  Henderson  v.  Cook,  4  Drew. 
3f)6 ;  [Jackson  v.  Jackson,  2  Tenn.  Leg.  Rep. 
275;  Knight  v.  Atkisson,  2  Tenn.  Ch.  385;] 
or  it  may  be  dismissed  on  motion.  Carroll  v. 
Parran,  1  Bland,  135. 
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be  taken  off  the  file :  the  application  for  which  purpose  is  made  b}^ 
motion,  of  which  notice  must  be  served  on  the  plaintitf.- 

A  bill  of  review  or  a  bill  in  the  nature  of  a  bill  of  review,  is  only 
proper  where  a  decree  has  been  made  finally  determining  the  rights  of 
the  parties  :  and  does  not  lie  where  a  mistake  has  been  made  in  direct- 
ing the  fund  to  be  carried  to  a  separate  account.^  It  can  only  be  filed 
by  a  person  who  was  a  party  or  priv\'  to  the  former  suit ;  *  and  where 
any  other  person  considers  himself  aggrieved  by  the  decree,  he  must 
proceed  by  original  bUl.* 

A  bill  of  review,  brought  upon  new  matter,  may,  it  seems,  be  per- 
mitted, even  after  the  decree  has  been  atih-med  by  the  House  of  Lords  ;  ® 
but  it  seems  doubtful  whether  after  allirmance  by  the  House  of  Lords,  a 
bill  of  review  can  be  filed  upon  error  in  the  decree.'' 

If,  upon  a  bill  of  review,  a  decree  had  been  reversed',  another  bill  of 
review  may  be  brought  upon  the  decree  of  reversal.* 

•Where  twenty  years  have  elapsed  from  the  time  of  pro-  *1580 
nouncing  a  decree,  which  has  been  signed  and  enrolled,  a  bill 
of  review  cannot  be  brought,^  unless   the   plaintitf  was   under   disa- 


r.  Shields,  2  Stew.  &  P.  417.  The  ordinance 
of  Lord  Bacon  still  governs  bills  of  review. 
Massie  r.  Graham.  3  McLean,  41 ;  see  Clapp 
V.  Thaxter,  7  Gray,  ^84,  '.im,  ^87. 

A  bill  of  review  will  not  be  allowed  upon 
a  decree  pro  ct/nftsso  had  upon  knowledfje 
of  all  the  facti  constituting  the  defence  of  the 
partv.     McDnniel  t>.  James,  23  III.  407. 

The  same  proof  is  re<|uisite  to  obtain  leave 
to  file  a  supplemental  bill  in  the  nature  of  a 
bill  of  review.  I.d.  Red.  91;  see  Parkhurst 
V.  Kinsman,  2  HIatch.  (J.  C  72.  So  in  refer- 
ence to  a  bill  of  revivor  and  supplement  in 
the  nature  of  a  bill  of  review.  Pendleton  v. 
Fay,  2  Paige,  204.  The  finding  of  facts  bv 
the  Court  <>n  a  fR'tition  for  leave  to  file  a  bill 
of  review  is  not  conclusive  at  the  hearing  on 
the  bill.  Klliott  v.  Balconi,  11  Gray,  280. 
Newly  discovered cviden<e,  which  goes  mere- 
ly to  impeach  the  testimony  of  witnesses,  is 
liot  HUflk-ient.  Livingston  v.  llubbs,  3  John. 
Ch.  124.  fNor  is  new  evidence  to  sustain 
the  character  of  a  witness.  I/ii)g  i".  (Jran- 
berry,  2  Tenn.  Ch.  8.').  The  bill  should  bring 
before  the  Court  a  record  of  the  proceedings 
and  decree  sought  to  be  reviewed  :  a  refer- 
eni'e  to  thern  it  not  sutliclent :  Owen  r. 
Coojier,  4ti  Ind.  .^24;  (,'omer  v.  Himes,  .OS  Ind. 
673;  and  must  slate  the  matters  of  griev- 
mnce:  Kellom  c.  Ka«lcy,  1  Dill.  2SI.]  As 
to  the  coxt  of  the  application,  see  Partington 
V.  Reynold.*,  0  W.  U.  (jl.-i,  V.  C.  K. 

2  l)BviH  r.  Hluck,  0  U.av.  3!t3,  3!t8 ;  Hod- 
•on  r.  Hull.  11  .Sim.  4.V];  1  I'hil.  177,  17'.(; 
and  see  Toulmin  r.  (V>[)land,  4  Han',  41,  .''I'J, 
where,  after  answer,  proceedings  were  stayed. 

I  So,  where  the  complainaMt,  having  obtained 
cave  U)  lilc  the  bill  on  certain  groundn,  filed 
the  bill  embracing  tho«e  groun<is  and  alleg- 
ing that  the  decree  was  erroni-«us  for  two 
other  rea."ons,  it  wai,  on  motion,  ordered  to  Iks 
taken  from  the  lilen.    Huckingham  r.  C.irning, 

Mitchell, 


2U  N.  J.  F<|.  238,  citing  Milligan  c. 


1  M.  &  C.  433;  Hodson  v.  Ball,  11  Sim.  4.5(5; 
S.  C.  on  appeal,  1  Ph.  177.] 

8  Noble  V.  Stow,  29  Beav.  409.  Cases  of 
miscasting  and  miscounting  may  be  explained 
and  reconciled  by  order,  where  the  matter 
demonstratively  appears  from  the  decree  it- 
self to  be  eiToneous.  Scton,  399  and  ca.ses 
cited;  Massie  v.  (iraham,  3  McLean,  41. 

*  Wvatt's  P.  K.  95;  Gilb.  For.  Rom.  180; 
Webb  V.  Pell,  3  Paige  .308;  Kennedy  v.  Bell, 
Litt.  Sel.  Ca.  12.5.  And  even  persons  having 
an  interest  in  the  cause,  if  not  aggrieved  by 
the  particular  errors  assigned  in  the  decree, 
cannot  maintain  a  bill  of  review,  however  in- 
juriously the  decree  may  affect  the  right.s  of 
third  (icrsons.  Thomas  c.  Ilarvie,  10  Wheat. 
140;  Whiting  v.  Bank  of  U.  States,  13 
Peters,  0.  But  with  this  e.xco])tion  it  may  be 
generally  stated,  that  all  the  narties  to  the 
original  bill  ought  to  join  in  a  bill  of  review. 
Bank  of  U.  States  t;.  White,  8  I'eters,  2.52; 
Dexter  v.  Arnold,  5  Mason,  308;  Frilev  c. 
Hendricks,  27  .Miss.  412.  Upon  a  bill  tiled 
to  contest  a  will,  the  verdict  of  a  jury  taken 
therein  will  be  binding  on  all  persons  inter- 
ested in  the  will,  although  not  parties  to  the 
suit,  anil  such  persons  may  come  in  by  a  bill 
in  the  nature  of  a  bill  of  review,  to  review  or 
reverse  the  decree.  Singleton  v.  Singleton,  8 
B.  Mon.  340. 

6  Pierce  V.  Brady,  23  Beav.  64;  Noble  v. 
Stow,  ubi  mi/). 

0  See  Harbon  v.  Searle,  1  Vern.  410;  Wil- 
lan  V.  Willan,  10  Ves.  72.  89;  Ld.  Red.  8S; 
Coop.  i;.).  PI.  §  91;  Story  V.(\.  PI.  §  418; 
.SiiifTonl  r.  Bryan,  2  Paige,  4.5;  Cnmnbell  v. 
Price,  3  .Munf.  227;  Singleton  v.  Singleton,  8 
B.  Mon.  340. 

^    Taylor  v.  Sharp.  3  P.  Wms.  371. 
»  Ld".   Red.   88;  see  Storv   Ki).  PL  §  418; 
Stafford  V.  Hryan,  2  Paige,  45. 

1  Ixl.  Red"  88,  204;  Smythe  v.  Clay,  1 
Bro.    1'.   C.   ed    Toml.    453;    Sherrington    v. 
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liility;-  and  ixi'iov  a  di'iminvr  to  a  bill  of  roviovv  has  been  allowed,  a 
lu'u  bill  of  roview,  on  the  same  ground,  cannot  be  brought.^ 

In  a  bill  of  this  nature,  it  is  necessary  to  state  the  former  bill  and  the 
proceedings  thereon,*  the  decree,^  and  the  point  in  which  the  party  ex- 
hibiting the  bill  of  review  conceives  himself  aggrieved  by  it,  and  the 
ground  of  law  or  new  matter  discovered,  upon  which  he  seeks  to  im- 
peach it.  If  the  decree  is  im[)eached  on  the  latter  ground,  the  bill  must 
state  the  leave  obtained  to  tile  it,"  and  the  fact  of  the  discovery.  The 
bill  may  pray  simply,  that  the  decree  may  be  reviewed  and  reversed  in 
the  point  complained  of,  if  it  has  not  been  carried  into  execution.''  If 
it  has  been  carried  into  execution,  the  bill  may  also  pray  the  further 
decree  of  the  Court,  to  put  the  part}'  complaining  of  the  former  decree 
into  the  situation  in  which  he  would  have  been  if  that  decree  had  not 
been  executed.  If  the  bill  is  brought  to  review  the  reversal  of  a  former 
decree,  it  may  pra}'  that  the  original  decree  may  stand.*  If  any  person 
not  a  party  to  the  original  suit  has  become  interested  in  the  subject- 
matter,  he  must  be  made  a  party  to  the  bill  of  review.* 
*1581  *  If  the  decree  has  not  been  signed  and  enrolled,  it  is,  as  we 
have  seen,  impeached  by  a  bill  in  the  nature  of  a  bill  of  review.^ 
As  a  decree  not  signed  and  enrolled  may  be  altered  upon  a  rehearing 


« 


Smith,  2  id.  62;  Edwards  v.  Carroll,  ib.  98; 
Lytton  t'.  Lytton,  4  Bro.  C.  C.  441,  458.  The 
twenty  years  are  to  be  computed  from  the 
date  of  the  decree,  and  not  from  the  time  of 
the  enrolment.  Deloraine  v.  Brown,  3  Bro. 
('.  C.  621  n.,  640;  Scarisbrick  v.  Lord  Skel- 
mersdale,  4  Y.  &  C.  7'J,  106.  Thi.s  limita- 
tion of  twenty  years  does  not  apply  to  persons 
having  contingent  interests,  or  not  existing, 
or  being  under  disabilities.  Wvatt  P.  R.  98 ; 
Kav  V.  Watson,  17  Ohio,  27 ;  "Ld.  Red.  205, 
n.  (b). 

In  the  United  States  Courts,  bills  of  re- 
view for  errors  apparent  on  the  face  of  de- 
crees, are  limited  to  five  years,  that  being  the 
limitation  of  writs  of  error  upon  judgments  at 
Law.  ■  Thomas  v.  Harvie,  10  Wheat.  146; 
see  Noland  v.  Urmston,  17  Ohio,  170;  Gullett 
V.  Housh,  7  Blackf.  52 ;  Massie  v.  Graham,  3 
McLean,  41;  Boyd  v.  Vanderkemp,  1  Barb. 
Ch.  273.  It  is  not  necessary  to  plead  that 
the  bill  is  not  filed  within  the  proper  time. 
It  ought  to  appear  on  the  face  of  tlu;  liill  that 
it  is  so,  or  that  the  plaintiff  is  within  the  sav- 
ing of  the  statute.  Sheppard  v.  Lane,  6 
Munf.  521);  U.  States  t'.  Samperyac,  1  Hemp. 
118;  Contee  v.  Pratt,  9  Md.  67;"  see  Bucknor 
r.  Forker,  7  Dana.  51,  where  it  was  held,  that 
a  bill  of  review  will  not  be  sustained  for  error 
of  law,  after  a  lapse  of  time,  which  would  bar 
a  writ  of  error,  unless  the  delay  is  sufficiently 
accounted  for.  Mitchell  v.  "berry,  1  Met. 
(Ky.)  602;  Creath  r.  Smith,  20  M'is.  113. 

But  it  seems  to  be  a  general  rule,  that  a 
supplemental  bill  for  newly  discovered 
matter  should  be  filed  as  soon  after  the  new 
matter  is  discovered  as  it  reasonably  may  be. 
Story  Eq.  PI.  §  423.  If,  therefore,  a  party 
proceeds  tci  a  decree  after  the  discovery  of  the 


facts  upon  which  the  new  claim  is  founded, 
he  will  not  be  permitted  afterwards  to  file  a 
supplemental  bill  in  the  nature  of  a  bill  of 
review  founded  on  those  facts;  for  it  was  his 
own  laches  not  to  have  brought  them  forward 
at  an  earlier  stage  of  the  cause.  Pendleton 
V.  Fay,  3  Paige,  204;  Dias  v.  Merle,  4  I'aige, 
259;  'Gullett  v.  Housh,  7  Blackf.  52;  Ridge- 
way  V.  Toram,  2  Md.  Ch.  303;  Hughes  v. 
Jones,  iibi  supra.  But  where  there  has  been  no 
liiches,  a  petition  asking  leave  to  file  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  re- 
view, may  be  filed  at  any  time  before  the 
decree  is  enrolled.  Ridgeway  v.  Toram,  3 
Md.  Ch.  289. 

2  Ld.  Red.  205,  n.  (b). 

8  Dunny  v.  Filmore,  1  Vem.  135;  Pitt  v. 
Earl  of  Arglass,  ib.  441. 

■4  Turner  v.  Berry,  3  Gilman,  549;  Ran- 
don  V.  Cartwright,  3  Texas,  207. 

5  Groce  v.  Field,  13  Geo.  24. 

6  Henderson  v.  Cook,  4  Drew.  306. 

V  Perry  v.  Phelips,  17  Ves.  173,  177. 

8  Storv  Eq.  PI.  §  420;  Dexter  v.  Arnold, 
5  Mason,'308,  309;  Ld.  Red.  88-90. 

»  Ld.  Red.  90;  Story  Eq.  PI.  §  420;  Hod- 
son  V.  Ball,  11  Sim.  256,  443 ;  Singleton  v. 
Singleton,  8  B.  Mon.  340.  A  bill  of  review 
defective  in  frame  may  sometimes  be  sus- 
tained as  a  cross-bill.  Welf.  Eq.  PI.  239; 
Coop.  Eq.  PI.  95;  Ld.  Red.  89,  90. 

1  Lewellin  v.  Mackworth,  2  Atk.  40; 
Standish  v.  Radley,  ib.  178;  Gartside  v. 
Isherwood,  2  Dick.  612;  ante,  p.  1575;  Perry 
V.  Phelips,  17  Ves.  17-3,  177;  Wortley  v. 
Birkhead,  3  Atk.  809;  Pendleton  v.  Fay,  3 
Paige,  204;  Ld.  Red.  91;  Singleton  v.  Single- 
ton, 8  B.  Mon.  340;  Dausman  v.  Hooe,  3 
Wis.  466. 
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without  a  bill  of  re\'iew,-  a  petition  for  a  rehearing  must  be  presented 
and  be  brought  on  with  the  bill  in  the  nature  of  a  bill  of  review ;  and 
the  office  of  the  latter  is  to  remed}-  the  defect  which  occasioned  the 
decree  upon  the  former  bill.' 

The  bill  in  its  frame  nearly  resembles  a  bill  of  review,  except  that, 
instead  of  praying  that  the  former  decree  may  be  re\-iewed  and  reversed, 
it  prays  that  the  cause  may  be  heard,  with  respect  to  the  new  matter, 
at  the  same  time  that  it  is  reheard  upon  the  original  bill.* 

A  bill  in  the  nature  of  a  bill  of  review  is  necessary  where,  a  decree 
having  l»een  made  dii-ecting  the  usual  accounts  against  a  trustee,  it  is 
afterwards  sought  to  charge  him  with  what  he  might  have  received  but 
for  his  wilful  default;*  and  on  the  application  for  leave  to  file  such 
a  bill,  it  is  only  necessary  to  make  out  a  prima  facie  case  against  the 
trustee ; '  and  where  a  person,  who  has  been  served  with  notice  of  a 
decree,  considers  himself  aggrieved  thereby,  but  is  unable  to  raise  the 
question  under  the  pleadings  in  the  cause,  he  should  apply  for  leave  to 
file  a  bill  in  the  nature  of  a  bill  of  review.''  Where  the  grantee  of  an 
annuity  obtained  a  decree,  directing  accounts  and  authorizing  a 
receiver  to  *  keep  down  the  arrears,  the  costs  of  the  annuitant  to  *1582 
be  added  to  his  security,  it  was  held  that  the  grantor  could  only 
impeach  the  grant  of  the  annuity  by  a  bill  of  review,  or  in  the  nature 
of  a  bill  of  review.^ 

No  bill  of  review  will  be  admitted  unless  the  party  exhibiting  the 
same  has  first  deposited  the  sum  of  50Z.  with  the  Registrar,  as  a  pledge 
to  answer  such  costs  and  damages  as  may  be  awarded  to  the  opposite 
party,  in  case  the  bill  is  dismissed.^  And  no  bill  in  the  nature  of  a  bill 
of  review,  grounded  upon  new  matter  discovered  after  the  decree,  will 


3  Ante,  p.  1472.  If  the  objection  is  upon 
matter  of  law  apparent,  or,  a  mlKtake  in  law 
to  be  collected  from  all  the  pleadinj^s  and  evi- 
di-nce.  and  the  decree  hiis  not  been  oijcned 
and  enrolled,  it  is  the  subject  of  a  rehearing', 
and  tln-re  is  no  (K-ca.sion  fur  a  bill  in  the  na- 
ture of  a  bill  of  review.  Story  E<|.  1*1.  §  421, 
and  note;  I'endleton  v.  Fav,  3  Taice,  204; 
Wiser  r.  Hlachlv,  2  John.  Ch.  488;  Ld. 
Ked.  90. 

»  M<K)re  r.  Moore,  1  Dick.  fiO;  2  Ves.  S. 
WM,  51)8;  IVrrv  v.  I'lidips,  ubi  tup.;  Hin(j- 
hnni  r.  Dawson,  .lac.  24'i:  I'urceli  t'.  Man- 
ning,', ."J  .lur.  N.  S.  1(»70,  V.  C.  S.:  Head  v. 
(iodl.-o,  .Johns.  .'>:ttl;  0  .Jiir.  N.  .S.  4'jri;  nnle, 
I..  1474;  and  s.«  .l-pp  r.  W..od,  2  De  O.,  J. 
}t  S.  ;)2.'(,  .T2<i.  "  I'h"'  <ii"tinclion  between 
n  bill  of  review  and  a  bill  in  the  nature  of  a 
bill  of  review,  thou(,'h  inii>orl«nt  in  KuKlund, 
is  not  felt  in  the  prartiie  of  the  Courts  of  the 
ruitf-d  .Stat"'*,  and  p<rlm|iM  rart-ly  in  any  of 
the  State  Courts  of  F/|uily  in  tin-  I'ninn.  I 
take  it  to  be  char,  that  ill  the  Courts  of  the 
I'nitcd  Stales  all  de<rfcs  as  will  as  judj;- 
HK-nts  are  inntt<'n<  of  rf<ord,  and  an-  ib'eui'-d 
to  be  enrfdled  as  of  tin-  term  in  which  they 


are  passed.     So  that  th<!  appropriate  remedy 
ib  bv  a  bUl  of  review."     Story  J.  in  Dexter 


V.  Arnold,  5  Ma.<ion,  .310,  311.  In  Baker  v. 
Whiting,  1  Story,  218,  it  was  held,  that  where 
a  rehearing  is  sought  on  the  ground  of  newly 
discovered  evidence,  nfitr  an  interlocutory 
decree,  the  Court  will  grunt  such  a  rehearing 
ujjon  the  tiling  of  the  supiileniental  bill,  if 
the  evidence  is  such  as  to  entitle  the  i>uity  to 
relief  np(.ii  a  bill  of  review,  or  a  supple- 
mental iiiii  in  the  nature  of  a  bill  of  review, 
after  a  linal  decree,  but  not  otherwise.  See 
Harrington  v.  O'Brien,  2  M.  &  B.  140;  Bliiko 
r.  Foster,  2  B.  &  B.  4r)7;  Wiser  t-.  Blach- 
Iv,  2  .lohn.  Ch.  488;  Livingston  t;.  liubbs, 
3John.  Ch.  124. 

*  \a\.  Bed.  '.i2;  Berry  v.  Phelips,  ubi  tup.; 
Storv  F/i.  \'\.  §  42.'). 

6"l|o,ls..n  V.  Ball,  11  Sim.  4.5G,  4G1 ;  1 
I'hil.  177,  I7'.t;  Partington  v.  Bevnolds,  (i  W. 
U.  (JIT),  V.  C.  K. 

0  Partington  t).  Reynolds,  ubi  tup. 

1  Kidd  r.  Chevne,  18  .Fur.  348;  S.  C. 
n.,m.  r.x  parte  Kidd,  2  W.  K.  310,  V.  C  W. 
As  to  service  of  notice  of  the  decree,  see  ante, 
pp.  432-4.W. 

>  Tvnte  V.  Hodge,  2  H.  &  M.  287. 
»  Ord.  XXXL  12.     For  the  mode  of  luuk- 
ing  the  depoHit,  see  nntr,  p.  1482. 
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bo  adiuittod.  unloss  the  party  exhibiting  the  same  has  first  deposited 
■with  the  Ivegistrar  so  iiuu-h  nu)ney  as,  together  with  the  deposit  by  the 
rides  of  the  Court  to  be  made  on  obtaining  a  rehearing  of  the  cause  in 
which  the  decree  was  pronounced,*  will  make  up  the  sum  of  50^,  as  a 
pUnlge  to  answer  such  costs  and  damages  as  may  be  awarded  to  the 
opposite  party  in  case  any  are  awarded  at  the  hearing  of  the  cause  on 
sucli  new  bill.''  Where  it  was  accidentally  omitted  to  make  the  deposit 
at  the  time  of  tiling  the  bill,  it  was  allowed  to  be  made  subsequently.^ 

J*'iling  a  bill  of  review  does  not  stay  the  execution  of  the  decree  which 
is  complained  of;  *  and  before  any  bill  of  review,  or  other  bill  to  reverse 
or  alter  a  decree,  can  be  filed,  the  decree  must  be  first  obeyed  and  per- 
formed : '  except  that,  if  any  act  is  decreed  to  be  done  which  extin- 
guishes a  right  at  Common  Law :  as,  the  making  of  an  assurance  or 
release,  acknowledging  satisfaction,  cancelling  of  bonds  or  evidences, 
and  the  hke  :  the  Court  may  di»i)ense  with  the  actual  performance  of  that 
part  of  the  decree  untQ  such  bill  is  determined.*  Thus,  if  money  is 
directed  to  be  paid,  it  ought  to  be  paid  before  the  bill  of  review  is  filed  : 
though  it  may  afterwards  be  ordered  to  be  refunded.^  The  rule,  how- 
ever, only  requires  the  aggrieved  party  to  perform  so  much  of  the 
decree  as  he  was  bound  to  perform  at  the  time  he  flies  the  bill  of 
review,  and  does  not  prevent  him  filing  the  bill  before  he  has  performed 
the  decree  as  regards  those  things  which,  by  the  decree,  he  was  not 
bound  to  perform  till  a  period  subsequent  to  the  time  when  the  bill  was 

filed. ^°    Under  very  special  circumstances,  the  performance  of  the 
*1583  decree  maybe  dispensed  with;"  and  where  the  plaintiff  *  was 

very  poor,  he  was  allowed  to  file  a  bill  of  review,  without  pay- 
ment of  the  costs  of  the  former  suit.^ 

It  has  been  said,  that  the  constant  defence  to  a  bill  of  review  for 
error  apparent  upon  the  decree,  is  by  plea  of  the  decree,  and  demurrer 
ao-ainst  opening  the  enrolment.^  A  demurrer  would,  however,  seem  to 
be  the  proper  defence  :  for,  if  the  decree  is  fairly  stated  in  the  bill,  there 
can  be  no  necessity  to  plead  it.* 

8  See  ante,  pp.  1480,  1481.  This  deposit  Beav.  220,  224,  228 ;  and  see  Wyatt's  P.  R. 
is  20^    Ord.  XXXI.  4.  97;  Livingston  v.  Hubbs,  3  .John.  Ch.  124. 

4  Ord.  XXXI.  1.3.  For  the  mode  of  niak-  This  may  be  done  wliere  the  party  is  in  exe- 
ing  the  deposit,  see  ante,  p.  1482.  cutioii  for  non-payment  of  money  under  the 

5  Loubier  v.  Cross,  1  Dick.  22-3.  decree,  as  this  is  considered  e(iuivalentto  per- 

6  Williams  v.  Mellish,  1  Vern.  117.  formancc:  Livingston  v.   Hubbs.  supra;  so, 

7  Wiser  V.  Blachly,  2  Jolm.  Ch.  488;  where  the  partv  is  insolvent:  Stalling  v. 
Livingston  v.  Hubbs,  3  John.  Ch.  125;  Goodloe,  3  Murph.  1-59 ;  or  has  given  security 
Grifgs  V.  Gear,  3  Gihnan,  2.  for  the  performance  of  the  decree:  Stalling 

s'Ord.  XXXI.   14;    Williams  v.  Mellish,  v.   Goodloe,    supra;    Taylor    v.   Pearson,    2 

uhi  sup.;  Massie  v.  Graham,  3  McLean,  41;  Hawkcs,  298. 

Griggs  V.  Gear,  3  Gilman,  2.     It  would  be  i  Fitton  v.  Earl  of  Macclesfield,  1  Vern. 

competent  for  the  Court,  if  the  decree  sought  264. 

10  be  reversed  has  been  partiallv  executed,  to  2  Gould  v.  Tancred,  2  Atk.  534;  Dancer 

make  such  decree  as  to  restore  the  parties  to  v.  Evett,  1  Vern.  392 ;  Smith  v.  Turner,  ib. 

iheir  just  rights.     Shaw  C.  J.  in  Elliott  v.  274.                                                            „  ,     , 

Balcom,  11  Grav,  290.  8  Ld.  Red.  203,  291 ;  Shngsby  v.  Hale,  1 

9  Ld.  Red.  88;  2  Bro.  P.  C.  ed.  Toml.  65,  Ca.  in  Cha.  122;  Needier  v.  Kendall,  Rep.  t. 
n  •  Lub^  Eq.  PI.  1.30.  Finch,  468;  .Jones  v.  Kenrick,  5  Bro.  P.  C. 

10  Partridge  v.  Usborne,  5  Russ.  195,  251.        ed.  Toml.  244,  248;  Green  v.  Jenkins,  1  De 
u  Williams  v.  Mellish,  and  Partridge  v.      6.,  F.  &  J.  4.54;  6  Jur.  N.  S.  515;  see  Webb 
Usborne,   ubi    sup. ;    Tavlor   v.   Tavlor,    12      v.  Pell,  3  Paige,  368. 
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If  any  matter  beyond  the  decree  is  offered  as  a  defence  to  a  bill  of 
review,  that  matter  should  be  pleaded.*  It  has  been  stated,  that  length 
of  time  should  be  pleaded  to  a  bill  of  review ;  and  that  otherwise,  the 
plaintiff  would  not  have  the  benefit  of  exceptions :  as,  infancy,  cover- 
ture, or  the  like  ;  *  but  it  would  seem  that,  if  the  plaintiff  relies  on  an}' 
such  exceptions,  he  ought  to  state  them  in  his  bill :  if  he  does  not  do 
so,  this  defence  can  be  offered  by  demurrer.®  Where  a  bill  of  review, 
or  a  bill  in  the  nature  of  a  bill  of  review,  is  grounded  upon  new  matter, 
the  defendant  may,  it  seems,  if  he  think  such  new  matter  not  relevant, 
tiike  the  objection  by  way  of  demurrer ;  but  as  such  a  biU  can  only  be 
exhibited  by  leave  of  the  Court,  and  the  relevancy  of  the  new  matter  is 
generalh'  well  considered  before  leave  is  given,  the  bill  will  seldom  be 
liable  to  a  demurrer  on  this  ground.' 

If  a  demurrer  to  a  bill  of  review  is  allowed,  the  order  allowing  it, 
when  enrolled,  is  an  effectual  bar  to  another  bill  of  review  on  the  same 
grounds  ;  and  may  be  pleaded  accordingly.* 

Where  a  demurrer  to  a  bill  of  review,  grounded  upon  en-or,  is  over- 
ruled, the  decree  may  be  reversed  without  any  further  hearing.® 

A  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review,  grounded 
upon  new  matter,  is  liable  to  any  plea  which  would  have 
*  avoided  the  effect  of  that  matter  if  stated  in  the  original  bill.^  *1584 
It  has  been  stated,  that  if  the  defendant  can  show  that  the  alle- 
gation of  the  discovery  of  new  matter  is  false,  he  must  do  so  by  plea ; 
and  that  it  is  too  late  to  insist  upon  it  b}'  answer ;  -  but  as  the  bill  must 
allege  the  fact  of  the  discovery,  and  that  fact  must  be  the  ground  of 
the  proceedings,  it  would  seem  that  it  may  be  traversed  by  answer  and 
by  evidence,  like  any  other  fact  stated  in  the  bill.' 


Section  ^'I.  —  Hills  to  impeach  decrees  for  fraud. 

If  a  decree  has  1)e('n  obtained   by  fraud,  it  ma}-  be  impeached  by 
original  bill,  without  the  leave  of  the  Court ;  *  the  fraud  used  in  obtain- 

*  Hartwell  v.  Town.Heml,  2  IJrr).  P.  C.  i>d.  2  Vem.  120;  Story  Eq.  PI.  §   6:t(i;  Webb  v. 

Toml.  107;  [Livin^HU.n  r.   N«m?.  1   Lt-a,  00].  PcII.  3  Paige,  308. 

It  would   1m'  a  fC<M>(l   plea  to  a  bill  of  review,  *  Cooko     i'.    Paintield,    3     Swanst.    607. 

that    tlie  decree   in    the   original    cau.He   was  After  a  defendant  lias  demurred  to  a  bill  of 

entep'il  by  eon.H4-nt  ;  but  fiuU  a  defrnre  ninst  review,  he  cannot   object  to  the   right  to  file 

!►•■   pleaded    or   in«i«t<Ml    on    in    the   aniwcr.  it.     (Jriggs  r.  (iear,  3  Gilnian,  2. 
Ttirn«-r  r.  IWrrv,  'J  <tilnian,  .041;  nee  .lenkiiiH  1   I/l.  Ked.  2!I2. 

V.  KIdridge,  3  f<lorv,  2".»!).  2  Ix^wellin  v.  Marworth,  2  Alk.  40. 

»  (;r.-gr,r  c.  Mof<-w..rth,  iVcn.  S.  109.  »  lA.  Ked.  21t.l.      The   fa.  t   that  the  e%  i- 

«  I.<1.   |{<-d.  2f»4.  20.''),  212;  .Sherrington  r.  dence  ofTered    in  newly  discovered   may   be 

Smith,  2   Hro.  1'.   ('.   cd.  Tonil.  02;  (Jonnan  controverted  bv  plea  or  answer.     Dexter  r. 

r.  .M(iill<.<h,  b  id.  W7;  Cook   r.  Aniham.  3  Arnold,  5  Ma.«on,  .303;  see  Hughen  r.  Milli- 

P.  Wm*.  2H7;  and  U>.  n.  (H).  ken,  1   Ulaiid,  ."iOfl.     A  trial  by  jury  upon  a 

'   I>1.  Ii<d.  20.');  Ord.  XXXI.  11;  nntr,  p.  bill  of  review  is  within   tin'  di'screti'on  of  the 

l.')77.      For  form  of  demurrer  to  a  bill  of  re-  .ludge  who  hears  the  cause.     Elliott   i'.  Hal- 

i-w.  S..0  Willin   Ya\.  pi.  48.3;  2  Eq.   DrafUi.  com,  11  (Jrav,  2H0. 
.•d<>d.)l>2.  *  Evans  r.   Uacon,  91)  Ma.«».  213;  Adanin 

«  Dpnny  c.  Filmer.  2  f'a.  in  f'ha.  1.33;  H.  Eq.  41!t;    .lohnson   r.  .lohnson,   .30   III.  215; 

r.  niiin.  Diinnv  r.  Filiiiore,  I  Veni.  l.'l.'i;  Pitt  Sanford  r.  Head,  t)  Cat.  2!»7 ;   Patch  r.  Wanl, 

V.  Earl  of  Arglas.,  ib.  441;  WooU  p.  Tucker,  L.  U.  3  Ch.  Ap.  203,  200;  [Flower  v.  Lloyd, 
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ing  the  doereo  hv'uxii,  Ihc  i)iiiu'ii);il  point  in  issue,  and  necessary  to  be 
establisliod  by  proof,  before  the  propriety  of  the  decree  can  be  investi- 
gated.' Where  a  decree  has  been  so  obtained,  the  Court  will  restore 
tlie  parties  to  their  former  situation,  whatever  their  rights  may  be." 

Besides  cases  of  direct  fraud  in  obtaining  a  decree,  it  seems  to  have 
been  considered  that,  where  a  decree  has  been  made  against  a  trustee, 
the  ces'iii  que  (nisf  not  being  before  the  Court,  and  the  trust  not  dis- 
covered, or  against  a  person  who  has  made  some  conveyance  or  incum- 
brance not  discovered,  or  where  a  decree  has  been  made  in  favor  of  or 
against  an  heir,  when  the  ancestor  has,  in  fact,  disposed  by  will  of  the 
subject-matter  of  the  suit :  the  concealment  of  the  trust,  or  subsequent 
convej'ancc,  or  incumbrance,  or  will,  in  these  several  cases,  ought  to  be 
treated  as  a  fraud.''  It  has  been  also  said,  that,  where  an  improper 
decree  has  been  made  against  an  infant,  without  actual  fraud,  it  ought 
to  be  impeached  by  original  bill.^  When  a  decree  has  been 
*1585  made  by  consent,  and  *  the  consent  has  been  fraudulently  ob- 
tained, the  party  aggrieved  can  only  be  relieved  b}'  original  bill.^ 
A  bill  to  set  aside  a  decree  for  fraud,  must  state  the  decree,  and  the 
proceedings  which  led  to  it,  with  the  circumstances  of  fraud  on  which  it 
is  impeached.^ 


Section  VH.  —  Bills  to  carry  decrees  into  execution.^ 

A  bUl  to  carry  a  decree  into  execution  is  proper  where,  after  a  decree 
has  been  pronounced,  it  has  happened  that,  owing  to  some  neglect  of 
the  parties  to  proceed  upon  the  decree,  their  rights  have  been  so  embar- 

6  Ch.  Div.  297;  S.  C.  10  Ch.  Div.  .327].    A  in  Cha.  150;  Earl  of  Carlisle©.  Goble,  3  Cha. 

till  to  impeach  a  decree  for  fraud  is  an  ori-  Rep.  94. 

ginal  bill  in  the  nature  of  a  bill  of  review.  8  Ante,  p.  164;  Richmond  v.  Tayleur,  ubi 

F.x piirte  Smith,  34  Ala.  455;  Person  i>.  Nev-  sup. ;  IJrooke  v.  Lord  Mostyn,  ubi  sup.;  [Liv- 

itt,   32  Miss.   180;    Seguin  v.   Maverick,  24  ingston  v.  Noe,  1  Lea,  64.]' 

Texas,  526;  see  Evans  v.  Bacon,  supra;  El-  i  Ante,   p.  973  ;    Bradish  v.  Gee,  Ambl. 

liott  V.  Balcom,  11  Gray,  286;  [Randall  v.  229.      [See  Terry  v.   Commercial  Bank,   92 

Payne,  1  Tenn.  Ch.  142.     A  decree  obtained  U.  S.  454;  Lester  v.  Mathews,  58  Ga.  403; 

without  making  the  persons  parties    to  the  ante,  1575,  n.  7.] 

suit  whose  rights  are  affected  is  void  as  to  2  xhe  right  to  maintain  such   a  bill   re- 

tliose  parties,  and  the  remedy  is  an  original  mains  only  a  reasonable  time  after  the  dis- 

bill  in  the  nature  of  a  bill  of  review.     Dunk-  covery  of  the  fraud.     In  Evans  v.  Bacon,  99 

lin  r.  Harvey,  56  Ala.  181].  Mass.    213,    which   was   a   bill   to    annul    a 

s    lb.  93;    Richmond   v.    Tayleur,    1   P.  decree   on   the   giound   of  fraud,   Foster  .J. 

Wnis.    737;    Loyd    v.    Mansell,    2    id.    73;  said:  "  It  is  true  there  is  no  statute  of  limi- 

Wichalse  v.  Short,  3  Bro.  P.  C.  ed.  Toml.  tation  fixing  a  precise  period  of  time  after 

558;  Kennedy  v.   l)aly,   1  Sch.  &  Lef.  355,  which  the  right  to  file  a  bill  like  the  present 

384;  Giftard  r.  Hort,  'ib.  386,  407;  Mussel  v.  is  barred.     But  the  limitation  of  a  year  for 

Morgan,  3  Bro.  C.  C.  74,  78;  Brooke  v.  Lord  writs  of  review  affords  a  close  andforcilile 

Mostvn,   10  .Jur.  N.  S.  1114;  13  W.  R.  115,  analogy.     Plvmouth  r.  Russell  Mills.  7  Allen, 

L.  .JX  ;  2  De  G.,  .1.  &  S.  37.3,  417.    As  to  bills  438."     "  Without  laying  down  any  inflexible 

to  impeach  decrees,  see  Adams  on  Eq.  415;  rule,  the   t'ourt  are  all  of  opinion  that  one 

Coop.  Eq.  PI.  96;  Harr.  by  Newl.  91 ;  Story  year  after  the  discovery  of  the  alleged  fraud 

Eq.  PI.  §  426 ;  Welford  Eq.  pl.  246 ;  and  for  is  a  period  beyond  which  the  right  to  file  such 

form  of  such  a  bill,  see  Willis  Eq.  PI.  381.  a  bill  as  the  present  ought  not  ordinarily  to 

6  Bime   v.   Hartpole,    5   Bro.   P.   C.  ed.  be  allowed." 

Toml.  197.  3  storv    Eq.    PI.   §§   429-4.32  ;    Grew  v. 

^  lA.  Red.  93;  see  Style  v.  Martin,  1  Ca.  Breed,  12' Met.  369. 
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rassed  bv  subsequent  events,  that  no  ordinaiy  process  of  the  Court  upon 
the  first  decree  will  serve  ;  and  it  is,  therefore,  necessary  to  have 
another  decree  of  the  Court,  to  ascertain  and  enforce  them.* 

Sometimes,  such  a  bill  is  exliibited  by  a  person  who  was  not  a  party, 
nor  claims  under  any  party,  to  the  original  decree,  but  claims  in  a 
similar  interest,  or  is  unable  to  obtain  the  determination  of  his  own 
right  till  the  decree  has  been  carried  into  execution.^  A  bill  of  the 
former  description  was  attempted  in  Rylands  v.  Latouche ;  ®  and  another 
has  been  since  successfully  prosecuted  in  Oh/ham  v.  Eboral.'' 

A  bill  of  this  description  may  also  be  brought  by  or  against  a  person 
claiming  as  assignee  of  a  party  to  the  decree.  This  appears  to  have 
been  the  nature  of  the  bill  in  Organ  v.  Gardiner,^  Lord  Carteret  v. 
Paschal,^  and  Bt'nks  v.  Buih.'^'^ 

Such  a  bill  may,  also,  be  brought  to  carry  into  execution  the  judg- 
ment of  an  inferior  Court  of  Equity,  if  the  jurisdiction  of  that  Court  is 
not  equal  to  tlit  purpose  :  as  in  the  case  of  a  decree  by  the  Court 
of  Great  Session  in  Wales  (before  the  abolition  of  *  that  Court) ,  *1586 
which  the  defendant  had  avoided  by  fleeing  into  England.^ 

The  question  whether,  upon  a  bill  to  carr}'  a  decree  into  execution, 
tlu'  propriety  of  the  original  decree  might  be  examined,  or  impeached, 
or  the  decree  varied,  was  much  discussed  before  the  House  of  Lords,  in 
Hamilton  v.  Homjhton i"^  in  which  a  decree,  which  was  en-oneous,  was 
reversed,  upon  a  bill  of  this  description,  notwithstanding  that  there  had 
been  a  verj*  long  acquiescence. 

Although  the  original  decree  may  be  controverted  upon  a  bill  to  carry 
it  into  execution,  it  is  only  the  defendant,  in  the  new  suit,  who  can  call 
it  in  question.  The  plaintiff  never  can  :  *  he  must,  if  dissatisfied  with 
the  decree,  impeach  it,  either  by  bill  of  re\new,  or  by  some  proceeding 
of  that  nature.*  In  0' Cunnell  v.  ^PNamara,^  the  Lord  Chancellor  of 
Ireland  said  :  "  I  do  not  understand  the  nile  to  be,  that  this  Court  is 
])ound  to  carry  into  execution  an  erroneous  decree.  On  the  contrary, 
I  apprehend,  that  when  a  party  comes  into  this  Court  asking  for  the 
benefit  of  a  former  decree,  he  must  be  prepared  to  show,  if  the  case 
requires  it,  tliat  such  decree  was  right."  Accordingly,  he  refused  to 
give  the  plaintiff  the  benefit  of  the  former  proceedings,  unless  he  con- 
sented to  take  the  proper  decree. 

*  \A.  Red.  f»5;  Johnnon  v.  Xorthcv,  Prcc.  «  -3  P.  Wms.  197;  and  fee  S.  C.  nom. 
ill  Ch.  1.14;  2  Vern.  407.  An  to  billH"  of  this  Pascball  v.  Thurston,  2  Bro.  P.  C.  cd.  Tonil. 
kind,  nfi;   Adnm^  fin   Kq.  41.');  Coop.  Ef|.  PI.       10. 

ItH;   Unrr.  bv  N«wl.  93;  Storv  Kq.  PI.  §  42!);  l»  2  Bligh,  593. 

Wtlford  P>)'.  PI.  249;  and  for  forni-i  of  Huch  1  Ld.   Red.  90;    Morgan  v.  ,   1   Atk. 

bilU,  nee  1  Van  Hey.  576;   Willis  I-xj.  PI.  408. 

301.  i2BliKh,  109. 

4  ]/[.  Rfd.  95.  8  i:obin»on  v.  Robinoon,  2  Ves.  S.  225, 

«  2  HliKh.  600.  232.  n. 

^  C.  P.  (>>on.  t.  RrouKh.  27.  *  See  Shepherd  v.  Titlcv,  2  Atk.  348. 

•  1  Ch.  C*.  2.31.  «  3  Dr.  &  War.  411. 
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Section  VEII.  —  5/^5  for  a  Writ  of  Certiorari. 

AVhon  an  equitable  right  is  sued  for  in  an  inferior  Court  of  Equity, 
and,  by  moans  of  the  limited  jurisdiction  of  the  Court,  the  defendant 
c-annot  have  complete  justice,  or  the  cause  is  without  the  jurisdiction  of 
the  inferior  Court,  the  defendant  may  fiU-  a  bill  in  C'hancery,  stating 
tJic  proceedings  in  the  inferior  Court,  and  its  incompetenc^y,  and  praying 
a  writ  of  certiorari  to  remove  the  cause  into  the  Court  of  Chancery.® 

In  case  the  Court  of  Chancery  removes  the  cause  from  the  inferior 
Court,  the  bill  exhibited  in  that  Court  is  considered  as  an  original  bill 
in  the  Court  of  Chancery ;  and  is  proceeded  upon  as  such.^ 

6  Ld.  Red.  50;  Hilton  v.  Lawson,  Gary,  131,  nn.;  Welford  Eq.  PI.  158 ;  and  for  forms 

48;    Portlinj^ton   v.    Tarbock,   1  Vern.   178;  of  such  bills,  see  1  Van  Hey.  131 ;  Whitworth 

Sowton  V.  Cutler,  2  Chan.  Rep.  108;  Wyatt's  Eq.  Free.  22;  Willis  Eq.  PI.  12,  309. 

P.  R.82.     As  to  ceWiornn  bills,  see  Coop.  Eq.  '  lA.   Red.   51;    and   see   Stephenson   v. 

PI.  50;  Harr.  bv  Newl.  49;  1  Mad.  Pr.  3d  Houlditch,  2  Vern.  491;  'and  Wyatt's  P.  R. 

ed.  249 ;  Storj-  £q.  PI.  §§  18,  298 ;  1  Van  Hey.  82. 
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INTERLOCUTORY   AND   OTHER   APPLICATIONS   BY  MOTION  OR 
PETITION,   AND   ORDERS    THEREON. 

Section  I.  —  Generally. 

An  interlocutory  application  is  a  request  made  to  the  Court,  or  to  a 
Judge  in  Chambers,  for  its  interference  in  a  matter  arising  in  the  pro- 
gress of  a  cause  or  proceeding  ;  and  it  may  either  relate  to  the  process  of 
the  Court,  or  to  the  protection  of  the  property  in  litigation  pendente  lite, 
or  to  any  matter  upon  which  the  interference  of  the  Court  or  Judge  is 
required  before,  or  in  consequence  of,  a  decree  or  order. 

Interlocutory  applications  are  extremely  various  ;  and  the  occasions 
upon  which  they  ma\-  be  made  are  too  numerous  to  be  discussed  in  a 
general  Treatise  of  this  nature.  They  may  be  made,  either  to  the 
Judge  at  Chambers,  or  to  the  Court.  Applications  oftliis  nature  in 
Chambers  have  been  already  considered  ; '  and  it  is  proposed  here  to 
describe  the  mode  in  which  they  are  made  by  motion  or  petition  to  the 
Court. 

Interlocutory  applications,  when  made  viva  voce  to  tlie  Court,  arc 
called  motions:  wlien  they  are  made  in  writing,  they  are  called  petitions. 
There  does  not  appear  to  be  an}'  very  distinct  line  of  demarcation  be- 
tween the  cases  in  which  they  should  be  made  by  motion,  and  those  in 
which  they  should  be  made  Ity  petition  ;  ^  but,  as  a  general  rule,  where 
any  long  or  intricate  stat<'ment  of  facts  is  required,  the  ai)i)Iication 
should  be  made  by  petition  ;  while,  in  other  cases,  a  motion  will  be 
sulllcient.*  Although  it  is  competent  to  the  Court  to  order 
money  in  Court  tfj  be  paid  out,  •  upon  motion,  it  is  generally  *1588 

1  Antf,  p.  1.12-1  ft  $rq.  _  ing-     It  rannot  l)e  done  on  niolinn,  or  bill  of 

2  Thin  Bpplif.'ii  only  to  applications  in  a  revii-w.  W'ilrox  t*.  M'l^-an,  2  Hayw.  175. 
rnimr.       \Vh<rc   the   application  in  made  on       [Autr,  1472,  1G(12. 

b«!half  of  infantx,  or  under  the  »talutory  juris-  A  petition,  in  common  |)hriiso,  is  a  request 

diction,  it  inu.of  tw  hy  jK-iition,  unIenM  other-  jn  writinjj;  and,  in  lepii  lanKmiK''.  <lescrihes 

wise  direct<'d  hy  Uie  otatiite   under  which  the  an  application  to  a  Court  in  wrilinjf,  in  con- 

afiplicntion  i^"  made.      Hut  where  the  applica-  tradintinction    to   a    motion,    which    may    ho 

tion    ii   upon  some  i-<p|laternl   matter,    whii-h  made  cirri  vitcf.     I'er  F(dner,l.,  in   .Shafl   v. 

has  referi-nce  to  a  suit  in  ( 'ourt,  a  piirty  may  I'henix    Mut.   Life   Ins.  i'o.,  07   N.    Y.   .')47, 

Ih;  relieved  uixiu  (M'tilion.     t'.nlwise   r.  (iels-  cilinK  thin  po^,  and  Hcrgen  v.  .loncs,  4  Met. 

ton.  10  .((dm.  WlK.      A    petition  in  the  projxr  ;)7I.) 

course  to  ohtnin  a  reversal  of  an  interlocutory  »  .Tones  r.  Kol)ert.«,  12  Sim.  189. 
decree,  wrongfully  made,  the  caunc  yet  (lend- 
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done  on  potition,'  wIumv  Uum'o  is  no  jnrisdiction  on  summons."  In 
like  niannor,  all  applioations  for  orders,  -which  partake  more  of  the 
nature  of  decrees  or  of  decretal  orders  than  of  interlocutory  proceed- 
ings :  such  as  applications  founded  upon  a  separate  certificate :  or  to 
Mind  ui>  or  ooniproniise  suits,"  should  be  made  b}'  petition  ;  and  so,  in 
g^nieral,  must  all  api)lirations  to  the  Court,  upon  matters  arising  out  of 
decrees  or  decretal  orders  :  *  except  those  relating  to  tiie  i)rocess  of  the 
Court,  or  for  enforcing  the  performance  of  them,  which  are  usually  made 
upon  motion/  In  Lord  Shipbrooke  v.  Lord  Hlnchtnbrook^^  Lord  Erskiue 
says  :  "  I  do  not  find  that  there  are  any  precise  or  positive  boundaries 
between  motions  and  petitions,  as  they  are  to  be  applied  to  cany  into 
efiect  decrees  and  orders,  so  as  to  exclude  all  discretion  in  the  Court  to 
grant  or  refuse  them,  according  to  circumstances  ;  but,  generallj-  speak- 
ing, motions,  which  have  for  their  object  the  giving  effect  to  decrees 
and  orders,  should  be  confined  to  cases  where  the  order,  which  is  to  be 
made  upon  the  motion,  arises  out  of  recent  proceedings,  upon  which 
there  is  no  doubt :  for,  as  the  adverse  party  knows  nothing  but  by  the 
notice,  containing  only  the  name  of  the  cause  and  what  is  prayed  of  the 
Court,  the  proceedings  ought  to  be  recent  and  notorious,  so  as  that 
the  adverse  party  may  be  supposed  to  be  perfectly  conusant  of  all  the 
steps  and  proceedings  in  the  cause,  as  much  as  if,  at  a  greater  expense, 
the}'  were  recited  in  the  petition." 

All  motions  and  petitions  in  causes  (except  motions  and  petitions  for 
orders  of  course,  and  for  hearing  by  way  of  appeal)  must  be  heard 
before  the  Judge  to  whose  Court  the  cause  is  attached,  unless  re- 
moved therefrom  by  any  special  order  of  the  Lord  Chancellor  or 
*1589  *  Lords  Justices  ;  ^  and  every  notice  of  motion  or  petition  not  in 
a  cause,  and  every  order  made  thereon,  must  be  marked  with  the 
name  of  the  Lord  Chancellor  and  one  of  the  Vice-Chancellors,  or  with 
the  name  of  the  Master  of  the  Rolls,  in  the  same  manner  as  a  bill  is 
marked ;  ^  and  the  matter  in  which  such  order  is  made  will  thenceforth 
be  considered  as  attached  to  the  Court  of  the  Judge  whose  name  is  so 

1  Lord  Shipbrooke  i'.  Lord  Hinchinbrook,  v.  Ransom,  2  Tenn.  Ch.  210].  And  mainteii- 
1.3  Yes.  .39-1;  Heathcote  v.  Edwards,  Jac.  auce  will  be  allowed  to  an  infant,  out  of  the 
504;  Garratt  v.  Nibloek,  5  lieav.  143;  and  capital  of  his  estate,  upon  petition  without 
see  poiit,  Chap.  XLI.,  Fayment  out  of  Court.  bill.     Matter  of  Bostwick,  4  John.  Ch.  102. 

2  See  ante,  p.  1324.  A  petition  is  the  proper  process  to  affect  a  fund 
8  Winthrop  v.   Winthrop,   1  C.  P.  Coop.       in  Equity,  when  no  other  parties  are  to  be 

t.  Cott.  201,  203;    Askew   v.    Millington.  9  brought  in  to  litigate  the  questions  presented 

Hare,  65;  15  .Jur.  532;  Richardson  w.  Eyton,  by  it  than  such  as  are  or  ought  to  have  been 

2  De  G..  M.  &  G.  79,  90;  Harrison  v.  Lane,  parties  to  the  original  bill.     Hayes  v  Miles, 

2  Sm.  &  G.  249;  Dawson  v.  Newsome,  6  Jur.  9  Gill  &  .1.  193.     It  is  not,  however,  all  cases 

N.  S.  625;  8  W.  R.  725,  V.  C.  S.  in  which  a  petition  is  the  proper  course  to  reach 

4  See  Winter  v.  Innes,  4  M.  &  C  101,  a  fund  in  Court.     Ibid.;  .see  Tally  «.  Tally,  2 

J06.  Dev.  &  Bat.  Eq.  385;  /ix /jnr/e  Quackenboss, 

fi  In   Nicholson   v.   Squire,  16  Ves.   260,  3  John.  Ch.  408      [Intarvcw^w^  pro  interesse 

Lord  Eldon  said  :   "I  cannot  hear  parties  who  suo  is  by  petition.     Brien  v.   I'aiil,  3  Tenn. 

are  under  comnnitment,  except  upon  petition."  Ch.  361.1 
Where  a  person,  not  a  party  to  the  cause,  is  6  13  Ves.  393. 

injuriously  affected  by  an  injunction,  he  may  i  Ord.  VI  5,  9;  Magan  v.  Magan,  16  Jur. 

apply  bv  "petition  to  set  it  aside.     Bourbaud  587,  V.  C.  K.;  see  ante.  p.  398.     [But  see 

V.    Boui-baud,    12   \V.   R.  1024,   V.  C.  W. ;  Scully  «.  Lord  Dundonald,  8  Ch.  Div.  058.] 
[Dalglish  V.  Jarvie,  2  Mac.  &  G.  231;  Speak  2  Ord.  VI.  1,  6;  ante,  pp.  389,  397. 
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marked,  subject  to  being  transferred  in  the  same  manner  as  causes  are 
transferred.^  A  petition  in  the  matter  of  a  charity,*  and  petitions  for 
the  pa\-mcnt  of  the  dividends,^  or  for  the  investment  of  part  of  the 
corpus,^  of  a  fund  standing  to  the  credit  of  a  matter,  need  not  be  made 
to  the  Court  in  which  former  orders  relating  to  the  same  matter  have 
been  made. 

Although  the  Court  refuses  to  entertain  an  application,  on  tlie 
ground  that  it  ouglit  to  have  been  made  in  another  branch  of  the 
Court,  it  may  nevertheless  order  the  applicant  to  pay  the  costs  of 
the  application.^  An  order  made  by  a  branch  of  the  Court  which  has 
not  properly  jurisdiction  over  the  cause  must,  till  discharged,  be  ti-eated 
as  a  valid  order ;  and  the  party  affected  by  such  order  is  not  at  liberty 
to  treat  it  as  a  nullity,  by  obtaining  another  order  inconsistent  with  it, 
from  the  proper  l)ranch  of  the  Court.' 

Interlocutory  orders  are  either  of  course  or  special.  Orders  of 
course  are  those  to  which  no  opposition  can  be  offered  ;  and  are  drawn 
up  without  any  direct  application  to  the  Judge.  Special  orders  are 
those  which  the  Court,  in  the  exercise  of  its  discretion,  may  either 
grant  or  refuse. 

Orders  of  course  may  be  made  by  any  Judge  of  the  Court,^  notwith- 
standing the  cause  or  matter  in  which  the  order  is  made  is  not  attached 
,  to  his  branch  of  the  Court ;  and,  as  a  general  rule,  such  order  may  be 
made  either  upon  motion  or  petition  ;  but,  in  consequence  of  the  great 
facility  with  which  orders  of  this  kind  may  be  obtained  upon  petitions 
to  the  :Master  of  the  Kolls,  the  practice  has  become  general  for  orders 
of  course,  even  in  causes  attached  to  the  Courts  of  the  Vice-Chancel- 
lors,  to  be  made  upon  petitions  at  the  Rolls. ^" 

•No  notice  need  be  given  of  the  application  for  an  order  of  *15<J0 
course,  as  no  opposition  can  be  offered  to  it.^  If  there  is  any 
irregularity  in  tlie  order,  or  it  has  l»een  olttained  upon  any  false  sugges- 
tion, or  by  the  supi)ression  of  any  material  fart,  it  will  be  discharged 
on  special  apj)lication  by  motion  :  although  on  the  merits  it  would  have 
been  proper  to  make   the   order.'^     The   application   to  discharge  the 

8  Onl.  VI.  0.     As  to  tranxffir  of  causes,  587;  Re  Bell,   12  W.   R.   107(1;  2  II.  &  M. 

secrtn/e,  pi).  70,  nott!(7),  ;t!)S.  7'.i!».  501.                                           „.,,.,    ...      ,. 

*  lit  Wutls,  ao  Ik-av.  404;  8  Jur.  N.  S.  i"  Seepiwt,  p.  1605:  Ord.  XMII.  1..     lor 

204.                                                                    *  a   list   of   orders   of  course,   whirh   may  l>o 

4  lit  Billdton,  10  W.  R.  510.  M.  R.  mii<l<!  on  motion  and  on  petition,   see  'post, 

«  Fx  parte  Havler.  10  W.  K.  5.77,  V.  C.  AppiwUces. 

W.;  but  Hi-e   Hf   llrowne,  12  Jur.  N.  S.  163,  '  Kvles   v.    Ward,    Mos.    255.      In    tx.me 

L.  J.I.  ;   14  W.  K.  21»U,  I..  JJ.  cases,  however,  wliiTe  the  ai)pliiHtion  would 

:  (  '.(,11.  r  r.  Knox,  Kt  Ik-av.  102;  Ycarsley  otherwise  be  siM-rial,  an  order  of  course  can 

r.  y.iir-l.  V,  I!)  H<av.  1.  onlv  be  obtained  on  the  oppo.site  i)arty  sub- 

s  r.o.|.|v  r.  Kent,  1  Mer.  3(11 ;  Wilkins  r.  i<cr[l>inn  liis  consent  thereto  on   the   petition. 

Stevens,  10  Sim.  (117;  lenninijs  r.  Ilumpliery,  The  cnnxenl  sliould   bo  written  opixisile  the 

4lk;av.  1,  7;   IJlake   r.   IJhike,  7   lleav.  :<\'l;  prayer. 

fhurk  r.  Cremer,  2  I'liil.  11.);   1  C.  I'.  <'oop.  '^  Harris  r.  .Start.  4  M.  &  ('.  2tll  ;  Ilrooks 

t.  ('otl.  338,  .142.     Asto  the  powerof  a  Judf;o  r.  rurlon.  4  Heav.  4'.»4;  St.  Victor  v.  Dever- 

to  make  sperini  orders,  in  malten«  and  caused  eux,   ti    Heiiv.   .'>84,  .'iHS;   8  Jur.  2(i  ;   Marc|Uis 

not  Bttarhed  to  his  branrh  of  the  O.urf,  nee  of  Hertfonl  i'.  Suisse,  7  Beuv.  I(;0;   llol.-ombe 

Ord.  VI.  11:  iinir,  u.  UH-'i.  f.    Antrobus.   8   IJeav.   405,   412;    \\  ilkin  v. 

K  Ord.   VI.  K;   .^Iagan  v.  Magan,   10  Jur.  Nainby,  iZ».  405;  Do  I'uucheres  v.  Uuwcs,  11 

vol..  II.  :w  l.;i;} 
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order  must  l>o  mado  \o  the  ,Iii(li!;r  to  whom  special  applications  in  the 
cause  or  matter  ought  to  be  madi*.' 

If  an  order  lias  been  irregularl}'  obtained,  the  party  who  has  ob- 
tiiined  it  should  take  the  earliest  opportunit}^  of  discharging  it :  other- 
wise, any  party  atlected  by  it  may  procure  its  discharge,  at  the  costs  of 
the  person  who  obtained  it ;  *  and,  moreover,  no  subsequent  order  to 
the  same  etfect  can  be  obtained  until  it  has  been  discharged.^ 

Alter  an  order  of  course  has  been  obtained,  it  ought  to  be  served,  as 
soon  as  possible,  upon  the  party  intended  to  be  affected  by  it,  or  his 
solicitor :  for,  although  it  does  not  seem  that  an  order  of  course  is  abso- 
lutel}-  no  order  until  it  is  served  (as  it  has  been  contended) ,  5'et,  if  the 
other  party  takes  a  step  bef(M-e  the  order  is  served,  that  step  being  in 
itself  regular,  the  order  which  had  been  obtained  and  not  served,  cannot 
afterwards  be  acted  upon,  if  it  will  interfere  with  the  step  so  taken." 

After  ser^'ice,  an  order  of  course  cannot  be  amended  and  subse- 
quently- reserved,  so  as  to  make  the  amended  order,  served  after  the 
time,  regular. '' 

If  it  is  intended  to  enforce  the  performance  of  the  order  by  process 
of  contempt,  the  order  must  be  personally  served  upon  the  party  to  be 
affected  by  it,  in  the  manner  before  explained ;  ^  unless  a  special  order 
has  been  obtained  to  authorize  substituted  service.®  In  other 
*1591  cases,  the  service  is  made  in  the  same  manner  as  other  *  service 
not  required  to  be  personal :  ^  and  is  effected  by  delivering  to 
and  leaving  with  the  person  served,  a  true  copy  of  the  order,  and  at 
the  same  time  producing  and  showing  to  such  person  the  original  order 
as  duly  passed  and  entered  ;  or  an  office  copy  thereof,  duly  sealed  with 
the  seal  of  the  Report  office,  and  signed  by  one  of  the  Clerks  of  Rec- 
ords and  Writs. ^  Where  an  order  was  made  for  the  payment  of  a  sum 
of  money  by  two  solicitors,  who  were  in  copartnership,  service  of  the 
order  upon  one,  and  leaving  a  copy  at  the  place  where  the  partnership 
business  was  carried  on,  was  held  not  to  be  sufficient  to  ground  a  pro- 
ceeding for  a  contempt.* 

Interlocutory  orders  are  enforced  by  attachment,  and  other  process 
of  contempt,  in  the  same  manner  as  other  orders.'* 

Beav.  4G;  Brignall  v.   Whitehead,  30  Beav.  357;  see  Lorton  v.  Seaman,  9  Paige,  609.     A 

229;  8  .lur.  N.S.  183;  Wvllie  v.  Ellice,   12  personal  service  will  lie  dispensed  with  where 

Jur.Tll,  M.  R.;  11  Beav.  99,  105;  Cooper  f.  the  party  cannot  be  found.     And  where  an 

Lewis.  2  Phil.  178.  order  is"servcd  upon  the  solicitor,  if  knowl- 

3  Ord.  VL  10;  Cooper  v.  Knox,  15  Beav.  edge  of  such  service  is  brought  home  to  tho 
102;  Yearslev  v.  Yearsley,  19  Beav.  1.  For  party,  he  will  be  in  contempt,  by  not  obeying 
form  of  notice  of  motion  to  discharge,  see  the  order,  in  the  same  manner  as  if  it  had 
Vol.  in.  been  served  upon  him  personally.     People  v. 

4  'I'arbuck  v.  Tarbuck,  4  Beav.  149 ;  Lin-  Brower,  4  Paige,  405 ;  see  Stafford  v.  Brown, 
coin  V.  Wright,  ih.  lOG;  and  see  Davis  v.  4  Paige,  360.  As  to  substituted  service,  see 
Franklin,  2  Beav.  369,  375.  ante,  p.  1044. 

6  Pearce  v.  Grav,  4  Beav.  127,  129.  i  Ante,  pp.  453-455;    Ord.  IIL  4,   6,  7; 

6  Church  V.  MaVsh,  2  Hare,  652;  and  see  XXXVIL  2. 
Ballard  v.  Catling,  2  Keen,  606.  '^  Braithwaite's  Pr.  166, 167;  Braithwaite's 

'   Wool  V.  Townsley,  9  Beav.  41,  44.  Manual,  175,  n.  73;  and  ante,  p.  1018. 

8  Ante,  pp.  1042,  1043.  ^  Young  v.  Goodson,  2  Kuss.  255. 

9  Hunter  v. ,  6  Sim.  429;  Re  Mour-  *  Ante,  p.  1042  et  seq. 

jlyan,  13  Beav.  84 ;  Re  Wisewold,  16  Beav. 
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Section  II.  —  Motions. 

A  motion  is  an  application,  either  b}'  a  part}-  to  the  proceedings,  or 
his  counsel,  not  founded  upon  anj'  written  statement  addressed  to  the 
Court.* 

A  motion  may  be  made  by  or  on  behalf  of  any  party  to  the  record, 
provided  such  party  is  not  in  contempt,*  or  an  outlaw."  A  person  who 
is  quasi  a  party  to  the  record,  such  as  a  claimant  coming  in  under  a  de- 
cree, or  a  purchaser  of  an  estate  sold  by  order  of  the  Court,  may  also 
appl}-  to  the  Court  in  this  manner :  though  it  was  formerh"  considered 
that  he  could  only  do  so  b\'  petition.® 

A  motion  is  either  of  course,^  or  special. 

*  A  motion  of  course  requires  no  notice,  as  no  opposition  wiU  *1592 
be  allowed  to  it.^  Formerl}',  although  motions  of  course  might 
be  made  any  day  in  tcnn,^  they  could  not  be  made  out  of  term,  except 
on  a  seal  day.  This  rule  has,  however,  been  abolished ;  and  now  they 
ma}-  be  made  out  of  term,  as  well  as  in  term,  on  an}-  day,  whether  a 
seal  dav  or  uot.^ 


'  A  motion  can  only  be  repeated  on  new 
grounds,  and  not  urxm  mere  additional  or 
cumulative  papers,  liay  r.  Conners.  '-i  Kdw. 
Ch.  478;  Funtou  r>.  Lunibennun's  Bank,  1 
Clarke,  3G0;  IIofTman  r.  Livingston,  1  John. 
Ch.  211. 

*  Johnson  r  Pinney,  1  I'aif,'e,  64C ;  Rogers 
r.  F'aterson,  4  Paige,  400;  Ijine  v.  Kllzey,  4 
Hen.  &  M.  504.  A»  to  the  effect  of  contempt, 
^ee  ante,  pp.  5()3  t(  se<j. ;  (jhuck  i".  Crcnier,  1 
<;.  P.  C<M)p.  t.  Cott.  247.  .\n  attachment 
issued  against  a  party,  after  he  has  served  a 
notice  of  motion,  but  before  the  motion  made, 
will  not  prev«-nt  his  making  it.  .leyes  v. 
Kori-man,  (i  .Sini.  384.  As  to  applications  by 
a  i>artv  in  contemjit,  see  iint>;,  pp.  .503  et  st(j. 

'  Knowles  F.  Kliydcdefed  (ollicry  Com- 
pany, 1  Johns.  ."il.'^'O  .lur.  N.  S.  21)1. 

*  ^tnte,  p.  1587;  Jones  r.  K/jberts,  12  Sim. 
is:i;  Vjit\  of  I'ortarlington  v.  iMmcr,  2  I'hil. 

^  The  ti-nn  "  order  of  course  "  is  fre- 
fjucntly  used  (ut  if  it  were  conlined  exclusively 
to  .•tu<-h  orders  as  are  drawn  up  by  the  subor- 
dinate oflicent  of  the  Court,  without  any 
direct  application  to  the  .luoge.  It  seems, 
however,  that  the  term  "  order  of  course  "  is 
not  thus  confined  in  its  meaning,  but  that  it 
inclu'les  any  order  that  is  granted  by  the 
Court  iL*  II  matter  of  course,  ujM)n  the  Court 
bi-iii;,'  h.ili-liid  by  aflidavit  ol  the  truth  of 
»".tnf  piirtKiilar  fncL«,  s]WTilied  either  by 
the  (ient-ral  (Jril<Ts  or  jiraclici- of  the  (;ourt, 
as  the  foundation  of  such  an  onler.  As 
the  term  "order  of  course"  is  used  in  the 
(i'neral  Orders,  Ihi-  precise  meaning  of  it 
may  lie  important.  Hy  the  Ivjuily  Kules  of 
the  Supreme  (Vnirt  of  thi-  I'liiied  Stales,  all 
motiors,  rib",  or<liT^,  and  othir  proceiMJings, 
made  vil  dire>  (ed  at  Chambers,  or  on  rule 
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days  at  the  clerk's  office,  whether  special  or 
of  course,  shall  be  entered  bv  the  clerk  in  an 
order  book,  to  be  kept  at  ttie  clerk's  oftice, 
on  the  day  when  they  are  made  and  directed. — 
which  book  shall  be  open  at  all  office  hours, 
to  the  free  inspection  of  the  parties  in  any 
suit  in  Equity,  and  their  solicitors.  And 
except  in  cases  where  personal  or  other  notice 
is  specially  rcipiired  or  directed,  such  entry 
in  the  order  book  shall  be  deemed  sufficient 
notice  to  the  parties  and  their  s(dicitors, 
without  further  service  thereof,  of  all  orders, 
rules,  acts,  notices,  and  other  proceedings 
entered  in  such  order  book,  touching  any 
and  all  the  niattfrs  in  the  suits,  to  and  in 
which  thi-y  are  parties  and  solicitors.  I{ule4. 

1  See  Kvles  v.  Ward,  Mos.  2.55. 

2  ChafrJrs  v.  Uakcr,  5  Do  C,  M.  &  (i. 
482;  1  Jur.  N.  S.  32. 

*  ]»rd  Ilarborough  v.  Wartnaby,  1  Phil. 
3fi4,  3(i7;  S.lur.  32ti;  see,  however,  Saxbv  r. 
Saxby,  7  Sim.  140.  post,  p.  l.-,!);t.  l{y"il,e 
6th  ICipiity  Kide  of  tin-  United  Stales  Courts, 
all  motions  and  a|iplicaii(ins  in  the  clerk's 
ollb-e  for  the  issuing  of  mesne  and  tin;il  iiro- 
cess  to  enforce  and  execute  decrees  ;  for  tiling 
bills,  answers,  pleas,  demurrers,  and  other 
plearlings;  for  making  aniendnieiits  to  bills 
and  answers;  for  taking  bills  /ira  CdiiJ'i.inti; 
for  liliiig  exccplions,  ami  for  other  jiroceed- 
ingM  ill  the  clerk's  office,  wliiili  do  iioi  by 
H|wrjal  provision  reipiire  iiny  allowaiici'  or 
ord'T  of  the  (y'oiirt,  or  of  any  .Judge  llierroi, 
shall  be  deemed  motions  and  apliliiatioiis 
graiitable  of  course  by  the  clerk  of  tiie  ( 'oiirt. 
Hut  the  same  may  be  sus]iended,  or  altered, 
or  rescinded,  by  any  Judge  of  tin-  <  'ourl,  mwin 
siieclal  cause  shown.  See  Chancery  Kule  of 
New  Jersey,  19. 
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:\Iotions  of  roiirsi'  aro  graiitod  wilhoiit  the  Court  being  called  upon 
to  investigate  the  truth  of  any  allegation  or  suggestion  upon  whieh  tliey 
are  founded,  and  are  not  mentioned  in  Court ;  but  it  is  the  practice  for 
the  counsel  to  sign  the  brief,  and  to  hand  it  to  the  Registrar  in  Court : 
who  enters  it  in  his  book,  marks  the  brief  with  his  initials,  and  then 
returns  it  to  the  counsel.''  The  brief  thus  signed  is  tlu'u  taken  to  the 
order  of  course  scat  in  the  Registrars'  ollice  ;  and  the  order  will  be 
drawn  up  by  one  of  the  Registrars'  clerks.  It  is  passed  by  the  Regis- 
trar, and  entered  in  the  usual  manner;*^  but  no  notice  to  attend  the 
passing  is  given  to  the  other  side. 

A  si)ecial  motion  is  one  which  it  is  not  a  matter  of  course  to  grant, 
but  which  the  Court,  in  the  exercise  of  its  discretion,  may,  on  the  facts 
established  in  support  of  the  application,  either  grant  or  refuse.  Mo- 
tions of  this  description  may  be  made  either  ex  parte,  or  upon  notice. 

Special  ex  parte  motions  are  not  limited  to  the  ordinary  motion  days, 
but  may  be  made  to  the  Court  at  any  time  during  its  sittings  ;  or,  if 
the  Court  be  not  sitting,  they  may  be  made  to  one  of  the  Judges, 
*1593  at  his  private  house. "^  In  such  cases,  however,  care  must  *  be 
taken  to  make  the  motion  before  the  Judge  who  has  properly 
the  cognizance  of  the  cause,  unless  it  is  made  during  vacation.^  If  any 
material  fact  is  suppressed  at  the  hearing  of  an  ex  parte  motion,  the 
order  may  be  discharged  with  costs. "^ 

It  is  impossible  to  lay  down  any  clear  rule  defining  such  motions  as 
may  l>e  made  ex  parte,  and  distinguishing  them  from  such  as  require 
notice.  The  general  orders  usually  state  whether  any  applications  to 
be  made  under  their  provisions  require  notice  or  not ;  and  special  ap- 
l)lications  concerning  the  proceedings  in  the  cause,  not  regulated  either 
by  tlie  general  orders,  or  by  any  clearly  defined  rule  of  practice,  must 
almost  always  be  made  upon  notice.^ 

Where  an  order  is  made,  by  which  a  particular  act  is  to  be  done,  un- 
less the  other  party  shall  within  a  certain  time  show  cause  to  the  con- 
trary (which  order  is  generally  termed  an  order  nisi),  the  party 
obtaining  the  order  must,  after  the  expiration  of  the  time  limited  by 
the  order  nisi,  if  no  cause  is  shown,  move  for  another  order  to  make 

4  Where,   however,   the    counsel    or  the  Court  ex  parte,  and  granted,  as  if  not  ob- 

Registrar   feels   a  dillicultj',   the    matter   is  jected  to,  or  .refused,  in  his  discretion.     See 

mentioned  to  the  Court,  before  tlie  order  is  Chancery  Rule  of  New  Jersey,  19. 

drawn  up.     For  form  of  motion  paper,  see  i  As  to  orders  during  the  vacation,  see 

Vol  m.  Ord.  VI.  11;  ante,  p.  985. 

6  Ante,  p.  1008  et  seq.  '^  Sturgeon  tJ.JIooker,  1  De  G.  &  S  484; 

6  By  the  fitli  Equity  Rule  of  the  United  Dalglisli  v.  Jarvie,  2  M'N.  &  G.  231,  243; 

States  "Courts,  all   motions  for  rules,  orders,  see  also  Re  Rees,  12  Beav.  256. 

and  other  proceedings,  which  are  not  grant-  »  Marshall    v.    Mfllerish,    5    Beav.    496. 

able  of  course,  or  without  notice,  shall,  unless  Notice  of  every  application  to  the  Court  must 

a  different  time  be  assigned  by  a  .ludge  of  be  given  to  the  opposite  party,  m  case  he 

the  Court,  be  made  on  a  rule  day,  and  en-  has  ap{>eared,   where  tlie   motion  relates  to 

tered  in  the  order  book,  and  shall  be  heard  any  matter  pending  in  Court,  or  where  a  final 

at  tlie  rule  day  next  after  that  in  whieh  the  order  is  sought,  orders  for  time,  and  those  of 

motion  is  made.     And  if  the  adverse  partv,  a  like  nature  only  excepted ;  otherwise  the 

or  his  solicitor,  shall  not  then  appear,  or  shall  apjilicant  will  only  be  entitled  to  an  order 

not  show  good  cause  against  the  same,  the  nisi.     Isnard  v.  Cazeaux,  1  I'aige,  39;  Hart 

motion  mav  be  heard   by  any  Judge  of  the  v.  Small,  4  Paige,  551. 
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absolute  the  previous  order  nisi.  The  motion,  in  this  case,  requires  no 
notice ;  but  the  application  must  be  supported  by  an  affida\'it  to  prove 
the  due  service  of  the  order  riisi,  either  upon  the  party  himself,  when 
such  ser^•ice  is  required  to  be  personal,  or  upon  his  solicitor  or  other 
person,*  where  personal  serWce  is  not  required  or  has  been  dispensed 
with.8 

Where  an  order  was  made  that  a  case  should  stand  over,  with  liberty 
to  the  plaintiff  to  amend  within  a  month,  and,  on  his  making  defixult, 
that  the  bill  should  be  dismissed  with  costs,  and  the  plaintiff  having 
made  default,  the  defendant  o]>tained  an  order  to  dismiss  without  no- 
tice, it  was  held  that  the  order  was  regularly  obtained  ;  and  au  appli- 
cation to  discharge  it  was  refused.* 

When  the  application  to  be  made  to  the  Court  is  not  of  course,  or 
does  not  come  within  that  class  of  special  applications  which  the  Court 
permits  to  be  made  ex  parte,  a  statement  in  writing  of  the  terms  of  the 
motion  must  be  served  upon  the  adverse  part}-  or  his  solicitor,  before 
the  day  on  which  the  motion  is  intended  to  be  made.  This  statement 
is  termed  a  notice  of  motion. 

•Unopposed  motions  mp,y  be  made  on  any  day  while  the  *1594 
Court  is  sitting ;  ^  but  the  Court  appoints  special  days  during 
term,  and  the  sittings  after  term,  for  the  hearing  of  motions  ;  and 
whenever  a  motion  of  importance  is  required  to  be  made  on  another 
day  than  one  of  the  days  appropriated  to  motions,  special  leave  must 
be  obtained  to  give  notice  of  the  motion  for  that  da}'.  It  seems,  how- 
ever, that  it  is  not  the  course  of  the  Court,  to  make  an  order  affecting 
the  liberty  of  the  subject,  out  of  term,  except  on  a  seal  day.^ 

A  notice  of  motion  must  be  properly  entitled  in  the  cause  or  matter 
in  which  the  application  is  to  be  made.^  It  must  be  correctly  addressed 
to  the  solicitor  of  the  party  or  parties  intended  to  be  att'ected  by  it,*  or 
to  the  party  liimself  where  he  acts  in  person,  or  personal  service  is  in- 
tended ;  and  be  signed  l)y,  or  in  the  name  of,  the  solicitor,  or  lirm  of 
solicitors,  of  the  party  moving,  or  of  the  party  himself  vvliere  he  acts  in 
person.  A  notice  of  motion  \>y  a  party  suing  or  defending  in  forma 
pauperis  (except  for  the  discharge  of  his- solicitor)  must  be  signed  by 
the  solicitor  of  such  pauper.*  A  notice  of  motion  must  state  the  day 
on  which  the  motion  is  U)  Ijc  made  :  *  which  must,  as  we  have  just  seen, 

*  .See  Ord.  III.  4,  0.  7;  antf,  pp.  4.').3-*.'>n.       1009.     When-  the  notice  was   intituled  in  a 

*  For  formn  of  mi'tion  paper  and  aflidavit  ni)n-<.'xistiii)i  cause,  the  motion  was  not  heard. 
of  nervice,  «ee  Vol.  III.  nor  the  notice  allowed  to  l>e  amended.    Morrall 

«  Dohede  r.  IvlwardM,  M  .Sim.  4.')4.  r.  I'rilchard.  11  .liir.  N.  S.  itiW,  V.  C.  S.     For 

»  t'haffern   V.    Haker,  h   I)e  (i.,  M.   &  (i.  form  of  notice,  see  Vol.  III. 
4«'2;   I  .liir.  N.  .S.  32;  i«e«  Murray  n.  Biatch-  *  .Moody   r.    Hel)l>erd,    11   .lur.  !t41.  V.  ('. 

ford,  2  Wend.  221 .  W. ;  and  "see   Ilulchinson   e.   Horner,  !i  .lur. 

2  .Saxhv  r.  .Snxhv,  7  Sim.  140.  (il.'i,  V.  ('..   \\'.;  Parker  v.   FranciH,   lli.  fiKi, 

»  kowlkit  r.  (  ntlell,  2   lliire,   ]««;  Sojf.-  V.  ( '.  F...  n. 
mon  r.  Sialman.  4  Heav.  24.J;   Navit.  v.  IJar-  «  <»r<l.  III.  1;   VII.  11;  I'errv  r.  Walker, 

rett,  7  Ueav.  171;  I'ollard  v.  Doyle.  2  W.  K.  4  Henv.  4.'.2:  fj  .lur.  10.11;  dtite,],.  42. 
609,  V.  ( '.  K.     The  notice,  if  ^iven  in  a  cauxe  *  Itod well  v.  Wilco.x,  2  <-'aines,  104 ;  Anon., 

commenced    subsequently   to    I    Nor.,    1H.'>2.  1   .lidin.    143;    .Smith  t'h.   I'r    (2d   .\ni.  ed.), 

iihnuld    have    the     reference    to    the    recorcl  04,  D.  (rt). 
writUQ  00  il.     b«e  Ord.  1.  48;  ante,  pp.  lOOH, 
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♦1505  INTERLOCUTORY  APPUCATIONS  AND  ORDERS. 

ho  one  of  the  days  appointed  I'or  motions,  nnloss  special  leave  has  been 
obtained  to  give  the  notice  of  motion  for  another  day.  The  notice, 
however,  tliough  it  expresses  the  day  wlien  tlie  motion  is  to  be  made, 
usually  adds  "  or  so  soon  alter  as  counsel  can  be  heard  ;  "  '  and  when- 
ever a  motion  is  to  be  made  "  by  leave  of  the  Court,"  the  notice  ought 
to  mentii)n  tliat  it  is  so  made :  otherwise,  the  party  against  whom  it  is 
to  be  made  may  disregard  it.® 

A  notice  of  motion  must  state  clearly  the  terms  of  the  order  which 
w  ill  be  asked  for ;  aud  where  the  object  is  to  discharge  an  order  for 
irregularity-,  it  is  usual,  but  not  necessary,  to  state  the  ground  of 
♦1595  the  application.^  It  may  include  several  objects  :  such  *  as,  the 
appointment  of  a  receiver,  an  injunction,  and  the  pa^Tuent  of 
money  into  Court.  Where  separate  motions  were  made  for  two  ob- 
jects, which  might  have  been  obtained  by  one  motion,  the  Court  made 
a  spQcial  order,  directing  the  party  making  such  motions  to  pay  the 
extra  costs  occasioned  by  the  irregular  proceeding,^ 

No  person  ought  to  join  in  a  notice  of  motion  who  is  not  interested  in 
the  result  of  the  application  ;  and  so  strictly  was  this  rule  adhered  to, 
that  where  the  name  of  an  uninterested  party  was  inserted  in  the  notice, 
with  the  names  of  others  who  were  entitled  to  apply,  the  Court  refused 
the  whole  motion.^ 

As  a  general  rule,  no  person  can  be  heard  in  support  of  a  motion, 
unless  he  is  one  of  the  parties  who  gave  the  notice.^  If  the  object  of 
the  application  is  to  discharge  or  vary  a  Chief  Clerk's  certificate,  it 
seems  that  all  persons  interested  in  the  certiticate  are  entitled  to  be 
heard  against  the  application.*  A  notice  of  motion  must  also  name  the 
Judo-e  before  whom  it  is  to  be  made  ;  ^  and  if  the  motion  is  not  made  in 
a  cause,  it  must  be  marked  with  the  name  of  the  Lord  Chancellor,  and 
one  of  the  Vice-Chancellors,  or  with  the  name  of  the  Master  of  the  Rolls, 
in  the  same  manner  as  a  bill  is  marked.® 

A  motion  cannot  be  made  on  behalf  of  the  relators  in  an  information  : 
it  must  be  made  on  behalf  of  the  Attorney-General.^  Where  the  appli- 
cant is  an  infant,^  or  a  married  woman,  without  her  husband,*  or  other 
person  under  disability, ^°  the  motion  is  made  by  the  infant,  married 
•woman,  or  other  person,  by  a  next  friend.     Where  a  person,  already 

T  See  Re  Electric  Telegraph  Company  of  «  Stubbs  v.  Sarj^^on,  3  Beav.  408 ;  and  see 

Ireland    Ex  parte  Budd,  10  W.  R.  4,  L.  J.J.  Jaquet  v.  Jaquet,  7  W.  R.  543,  M.  R. 

8  Hill  V.  Rimell,  8  Sim.  632  ;  2  Jiir.  45;  *  Johnston  v.  Todd,  5  Beav.  394,  396;  and 

2  M.  &  C.  641 ;  Jacklin  v.  Wilkins,  6  Beav.  see  Bonscr  v.  Cox,  4  Beav.  379. 

607;  MoKCTidge  v.  Thomas,  2  C  B.  Coop.  t.  ^  Ord.  XXXIII.  1. 

Cott.  166  r  Chambers  v.  Toynbee,  12  W.  R.  6  Ord.  VI.  1,  6.     As  to  bills,  see  ante,  pp. 

1100  v.  C.K.    As  to  short  notice  of  motion,  389,397. 

see  post,  1596.  "^  Attorney-General  v.    Wright,   3  Beav. 

»  Brown  v.  Robertson,  2  Phil.  173;    and  447. 

see  Lambert  v.  Hill,  1  Ur.  &  War.  74;  see  «  Pidduck  v.  Boultbee,  2  Sim.  N.  S.  223; 

Alexander  v.  Easten,  1  Caines,  152;  Jackson  see  ante,  p.  77. 

t;.  Stiles,  1  Cowen,  134,  135,  note;  1  Smith  »  Pearse  v.  Cole,  16  .Jur.  214,  V.  C.  K.; 

Ch.  Pr.  (2d  Am.  ed.)  64,  n.  (a).  see  ante,  p.  108  et  seq.     As  to  suits  by  hus- 

1  Hawke  v.  Kemp,  3  Beav.  288.  band  and  wife,  or  her  alone,  without  a  next 

••i  Folland  v.  Lamotte,  10  Sim.  486.  friend,  see  ibid. 

io  See  ante,  pp.  82-86. 
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acting  as  next  friend,  refuses  to  join  in  tlie  motion,  a  next  friend  must 
be  named  for  the  purpose  of  the  application  ;  "  and  if  no  next  friend  is 
named  in  the  notice,  the  solicitor  giving  the  notice  of  motion  may  be 
ordered  personally  to  pay  the  costs. ^'- 

A  notice  of  motion  for  any  process  of  contempt  or  commitment  must 
be  served  personally  upon  the  party  to  be  aflected  by  it :  unless  an 
order  is  obtained  for  substituted  service.  In  other  cases,  the  notice 
should  be  served  in  the  manner  before  explained.*^ 

*  The  application  for  substituted  service  of  a  notice  of  motion  *159G 
IS  made  by  ex  parte  motion,  supported  by  atlidavit.^ 

If  any  of  the  persons  upon  whom  the  notice  of  motion  is  sought  to  be 
served  are  out  of  the  jurisdiction  of  the  Court,  leave  must  be  obtained 
before  service  upon  them  can  be  effected.  Such  leave  is  procured  on 
an  ex  parte  motion,  supported  by  affidavit  showing  where  the  persons 
are  resident.^  A  copy  of  any  order  giving  leave  to  serve  the  notice  out 
of  the  jurisdiction,  or  to  etfect  substituted  service,  must  be  served  with 
the  notice  of  motion.  It  is  presumed  that  the  power  to  authorize  the 
service  of  notices  of  motion  abroad,  is  co-extensive  with  that  to  author- 
ize the  serWce  of  the  copy  of  the  bill.* 

Where  the  motion  was  made  against  a  foreign  corporation  which  had 
an  office  in  this  country,  service  of  the  notice  of  motion  on  the  company 
at  that  office  was  held  sufficient.'' 

If  the  defendant  has  not  entered  his  appearance  to  the  bill,  though 
duly  served,  and  the  time  limited  for  doing  so  has  not  expired,^  leave 
to  serve  the  notice  upon  him  must  first  be  obtained ;  and  the  notice 
must  state  that  the  motion  will  be  made  by  leave  of  the  Court ;  ^  otlier- 
wise  the  defendant  may  salVly  disregard  the  notice  ; ''  but  after  the 
expiration  of  the  term  limited  for  appearance,  the  plaintiff  may,  witliout 
special  leave  of  the  Court,  serve  any  notice  of  motion  personally,  or  at  the 
dwelling-house  or  office  of  any  defendant  who,  having  been  duly  served 
with  a  cc)i»y  of  the  bill,  has  not  caused  an  appearance  to  be  entered." 

Where  a  person  wlio  is  not  a  party  appears  in  any  proceeding,  eitiier 
before  the  Court  or  in  Chambers,  service  upon  the  solicitor  in  I^oiidon 
by  whom  such  party  appears,  whether  such  solicitor  acts  as  princii)al  or 
agent,  will  be  deemed  good  service,  except  in  matters  of  contenii)t 
requiring  personal  service.* 

»  Cox  r.  WriL'ht,  9  .Iiir.  N.  S.  981  ;  1 1  W.  »  Ante,  p.  440;  (Irron  v.  I'Io.Ik'T,  .'t  lliir.', 

B.   870,    V.  C.   K.;  and   H<;e   Guv  f.  (miv, '2  Ifif);  S.Iur.  Sol;  ViRcmiiitcss   Haywardeii   r. 

Beftv.  400;  FurUdo  r.  Furtado.  'O  .lur.  i-27,  Duiil-.j.,  10  \V.  1{.  08.I.  V.  ('.  K. 
L.  C. ;   a*  explained  in  Cox  v.  Wright,  uhi  *  Miicliinn  v.  SUiinton,  16  Beav.  279. 

tup.  ;  and  <nfi  nntr,  ti.  77.  '  "rd.  III.  8. 

12  IVaw  r.  Colp.  10  Jur.  214,  V.  C.  K.  «  Hill   <•.   Kiin.ll.  8  Sim.  632;  2  Jiir.  4."). 

18  Antf,  pp.  4.VJ-»5.'>;  Ord.   III.  4,   6,   7;  2  M.  &  C  fUl  ;  Hiirris  v.  Lcwin,  8  Jur.  lOfi.J, 

XXXVII.  2  V.  ('.  K.  I». ;   .Iiuklin  v.  Wilkins,  6  lioav. 

1  An  to  substitut«d  nervire,  fiee  nntr,   p.  007;  nntr,  p.  l.V.»4. 
446  tt  trn.     For  form  of  motion  paper,  wo  '  MoKfiridgc  v.  Thomas,  2  C  1 .  Coop.  t. 

Vol.  III.  Cott.  106. 

a  An  toohfainingnnordprtonnrvealirond,  •  (»rd.  III.  8;  nntr,  p.  4.'^i5. 

we  nntr,  p.  44'.t  rt  trq.     For  form  of  ord.T,  »  Ord.  111.  7;  <inU,  p.  450. 

Me  SetoD,  1240,  No.  11. 
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Unless  tho  Court  liivos  spn-ial  Iciivo  to  tlio  coutrurv,"  there  must  be 
at  least  two  elear  days  ^'  betweiMi  the  service  of  a  notice  of  motion,  and 
the  day  nauuHl  in  the  notice  for  hearing  the  motion  ;  and  in  the  computa- 
tion of  such  two  clear  da3's,  Sundays  and  other  daj^s  on  which  the  otiices 
are  closed,  except  Monda}-  and  Tuesda}-  in  Easter  week,  are  not 
*1597  to  be  reckoned."  Leave  to  serve  short  *  notice  of  motion  will 
be  given,  whenever  the  circumstances  of  the  case  require  it;  but 
it  cannot  be  imiilied  from  the  fact  that  leave  has  been  given  to  serve 
notice  of  motion  for  a  particular  day.^ 

Service  of  a  notice  of  motion  is  elfected  by  delivering  a  true  copy  of 
the  notice  to  the  person  on  whom  the  service  is  made. 

The  person  who  serves  the  notice  should,  after  serving  it,  make  an 
afliiiavit  of  the  service  :  to  be  used,  in  case  the  party  served  should  not 
api)ear  wlu'u  the  motion  is  made.  In  an  affidavit  of  this  nature,  it  is 
not  enough  to  say  that  notice  was  given,  or  the  copj"  delivered  to  the 
part^-'s  solicitor,  but  it  must  appear,  with  certainty,  when,  and  to 
whom,  and  by  whom,  notice  was  given ;  "^  and  it  must  say  "  notice  in 
writing,"  or  words  to  that  effect.^ 

The  atlidavit  of  service  ought,  in  strictness,  to  be  made  and  filed 
before  the  motion  is  made.  Jt  ma}',  however,  be  filed  afterwards;  but 
no  order  will  be  drawn  up  on  an  affidavit  of  service  of  a  notice  of 
motion  or  petition,  unless  it  is  made  and  filed,  at  the  latest,  before  the 
rising  of  the  Court  on  the  day  on  which  the  application  is  made.*  If 
this  is  not  done,  or  the  affidavit  is  not  sufficient,  a  new  notice  of  motion 
must  be  given  ;  ^  and  an  order  taken  upon  an  affidavit  of  service  may 
be  discharged  for  any  irregularity.® 

According  to  the  general  rule  of  the  Court,  upon  motion  or  seal  days, 
the  Judge  calls  upon  each  counsel  in  Court,  in  turn  according  to  their 
seniority,^  to  move  ;  and  each  counsel,  when  called  upon,  has  a  right 
to  make  two  motions  before  the  next  counsel  is  called  upon.  If,  upon 
going  through  the  bar,  all  the  motions  are  not  exhausted,  the  same 
process  is  gone  through,  toties  quoties,  till  all  the  motions  are  disposed 
of.  In  the  Court  of  Appeal,  however,  motions  are  set  down  in  the 
paper,  and  called  on  in  their  order. 

If  a  counsel  is  unable  to  make  a  motion,  of  which  notice  is  given,  on 
the  da}-  named,  "or  so  soon  after  as  counsel  can  be  heard,"  he  may 
save  his  notice  of  motion  till  the  next  motion  or  seal  day ;  *  but  if  he 

10  Ante,  p.  1594.  le.v  v.  Collier,   1  Ves.  J.  141.     For  form  of 

1'  Where  the  application   is  made  under  affidavit,  see  Vol.  III. 
Old.  XXXIII.  3,  ante,  p.  475,  six  clear  days'  *  Lord  Milltown  v.  Stuart,  8  Sim.  34. 

notice  is  necessary.  5  JJarton  v.  Chambers,  4  Beav.  547. 

12  Ord.  XXXIII.  2;  and  see  Ord.  XXXVI.  6  Solomon  v.  Stalman,  4  Beav.  24.3. 

2;    ante,   p.   455;    see   Vandenburg  v.  Van  '  SoKau  v.  De  Held,  15  Jur.  1151,  V.  C. 

Rensselaer,  6  Paifje,  147.  K.     On  the  last  day  of  term  the  junior  bar 

1  Hart  V.   Tulk,  6   Hare,    611,    612;    see  are  first  called  upon,  but  their  privilege  is 
Newton  V.  Chorlton,   10  Hare  Ap.  31,  as  to  confined  to  unopposed  motions.     Ibid. 
molions  m:ide  bv  special  leave  of  the  Court.  s  Re  Banwen  Iron  Co.,  17  Jur.  127,  V.  C. 

2  See  Ord.  :jCXVIII.  8.  S.;  see  »oa-<,  p.  1001. 
8  Hiude,  452;  Wyatt's  P.  R.  9  ;  Macau- 
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omits  either  to  make  the  motion  or  to  save  it,  the  opposite  party  may, 
when  all  the  motions  are  exhausted,  or  at  the  next  motion  or  seal  da}', 
apply  for  his  costs  of  the  motion.^ 

*  A  motion  is  made  by  the  counsel  to  whom  it  is  entrusted  ;  ^  *lo98 
who,  in  making  it,  reads  the  notice  of  motion,  and  the  evidence 
entered  into  on  behalf  of  the  part}'  for  whom  the  motion  is  made.  He 
cannot,  however,  read  any  atlida\"its  filed  before  the  date  of  his  notice 
of  motion,  unless  notice  of  his  intention  to  read  them  has  been  duly 
served  on  the  opposite  part}.^ 

The  soUeitor  for  the  party  against  whom  a  motion  is  to  be  made 
should  search  the  aliida\it  book,  at  the  Record  and  Writ  Clerks'  office, 
up  to  the  morning  of  the  day  on  which  the  motion  is  to  be  made,  to 
ascertain  whether  any  affidavits  have  been  filed ;  but  this  search  need 
not  be  carried  back  beyond  the  day  of  the  date  of  the  notice.*  The 
same  thing  should  be  done  by  the  solicitor  for  the  party  making  the  mo- 
tion, in  order  to  ascertain  whether  affidavits  have  been  filed  on  the 
other  side.  If  tiie  n)otion  is  not  made  on  the  day  named  in  the  notice, 
a  party  fihng  a  further  affidavit  ought  to  give  notice  of  his  having  done 
so  to  the  opposite  party. 

If  an  affidavit  which  has  been  filed  upon  or  in  opposition  to  a  motion, 
requires  an  answer,  but  it  has  been  filed  so  recent!}"  that  an  affidavit  in 
answer  cannot  be  procured,  the  party  atfected  by  it  should,  if  he  be  the 
party  moving,  save  his  notice  of  motion  till  a  future  day ;  or,  if  he  be 
the  respondent,  he  should  ask  that  the  motion  may  stand  over,  in  order 
tliat  he  may  file  an  affidavit  in  answer. 

In  a  pressing  case,  the  affidavits  have  been  allowed  to  be  sworn  in 
Court ;  *  but,  except  under  very  special  circumstances,  the  Court  will 
not  allow  affidavits  filed  since  the  motion  was  opened  to  be  read.^  It 
seems,  however,  that  the  admission  of  evidence  must  depend  on  the  cir- 
cumstances of  each  case  ;  and  that,  on  a  motion  for  an  injunction,  coun- 
sel may  make  use  of  any  affidavit  filed  before  he  addresses  the  Court," 

•  See  pott,  p.  IWl.  Whfre,  however,  a  with  tlie  notice  of  the  motion.  Isnard  p. 
motion,  of  which  notice  wu'<  ^iveii  fur  the  Ciizeaux,  1  I'ai^je,  3!(;  Kulc  8!l,  in  Chuiicer}-; 
2!tth  .lunc,  wan  onlered  on  that  day  to  (itand  IJrown  t'.  Kicketts,  2  .John.  Ch.  425.  As  to 
oviT  till  the  ni-.xl  niotion  day,  Cth  .(iily,  hut  scandal  ami  impertinence  in  papers  prc])ured 
wai<  not  then  either  lirrni(,'ht  on  or  saved,  it  for  making  or  opjiosinj,'  a  motion,  see  I'owell 
wan  held  that  the  moving  party  wa-*  entitled  v.  Kane,  .O  l'ai;;c,2r)(i.  Where  original  papers 
to  make  the  motion  up  to  the  dose  of  the  are  used  in  op|)osition  to  an  application  which 
following  motion  ilay,  iM-inj?  the  l.'Jih  July.  is  denied,  the  party  usin^;  such  papers  must 
Weddcrhuriie  r.  Llewellyn,  13  W.  K.  1).'J9,  file  them,  so  that  llie  adverse  pari}-  may  ob- 
V.(/.  W.  fjiin  copies  thereof.      Uloodgood  v.  Clark,  4 

'  C^iunM-l'ii  brief  will  consJRt  of  llie  evi-  i'ui^ce,  .'j74. 
dencc  in  »up|Kirt  of  and  in  opposition  to  the  "  < 'lenient  c.  Griflith,  C.  P.  (loop.  470. 

motion,   ami   such  observations   as   may   he  *  Mercers' (lo.  ».  Great  Northern  Koil way 

deemed  nec<-ssory.     A  cony  of  the  nr>lice  of  Co.,  14  H4'av.  20. 

motion  must  be  annexed;  ami.  in  j;eneral,  *  Kast  Ijuirashiro  Uailway  Co.  v.  Hat- 
pin nts  of  the  bill  and  niiHwers  should  accom-  tersley,  H  Hare,  8*! ;  Klectrie  Tele(;raph  Co. 
nany.  For  form  of  indorsement,  nee  Vol.  r.  Nott,  II  .liir.  27.1,  V.  C.  K.  This  rule  ex- 
lll.  tends  to  documents  which  it  is  intended  to 

a  Clement   c.   Grimih,   C.   P.  Coop.   470.  prove  rivd  vuce.     Hinl  v.  Luke,  1   H.  &  M. 

In    New    York,   copies    of    every    petition,  111. 

afTldavit,  &c.,   upon  which  the  motion  wan  "  Miinro    v.    Wivenhoe    &    ririghllngsea 

founded,  were  required  to  be  »crvcd,  together  Hallway  Co.,  13  W.  li.  880,  L.  J.J. 
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AVhoro  oiu'  party  givos  iioUi'o  ol'  his  intention  to  read  an  atruiavit,  but 
subsequonlly  ileelines  to  do  so,  the  other  side  may  read  it.' 
*  loi)U  *  Fornierl}-,  the  evidence  on  a  motion  could  only  be  given  by 
atlidavit ;  but  now,  oral  evidence  may  be  made  use  of;  and  wit- 
nesses may  be  cross-examined  upon  any  ailidavits  they  may  have  made. ^ 
Unless  otherwise  directeil  by  the  Court,  the  examination  and  cross-ex- 
amination take  place  before  an  Examiner,  in  the  manner  previously 
described.'^  In  some  cases,  the  Court  has  allowed  the  motion  to  stand 
over,  in  order  that  the  cross-examination  may  take  place. ^ 

Evidence  as  to  belief  only  is  admissible  on  interlocutory  application  ;  ■• 
and  the  Court  may  also  take  notice  of  matters  given  in  evidence  on  pre- 
vious proceedings  in  the  cause ;  and  may  refer  to  notes  made  by  the 
Court  on  such  occasions.^ 

When  the  counsel  who  support  the  motion  have  concluded,  the  coun- 
sel in  opposition  to  the  motion  are  heard.  The  senior  counsel  for  the 
party  mo\dng  has  then  the  right  of  reply :  after  which  the  Court  pro- 
nounces its  decision.^ 

The  Court  will  not,  upon  motion,  make  an  order  which  will  decide 
the  principal  point  of  the  cause,  unless  upon  the  consent  of  all  the  par- 
ties affected  by  it :  which  consent  must  be  expressed  by  their  counsel 
in  Court,  and  cannot  be  inferred  from  their  not  attending  in  pursuance 
of  the  notice  of  motion. '^  Nor  will  the  Com-t,  except  by  consent,  ex- 
tend the  order  upon  a  motion,  beyond  what  is  expressed  in  the  notice  : 
as,  where  the  notice  was,  that  the  Court  would  be  moved  that  the  plain- 
titf  might  be  put  into  possession,  and  a  receiver  appointed,  the  Court, 
though  the  defendant  did  not  oppose  the  motion,  would  not  direct  that 
nothing  should  be  received  by  the  defendant  in  the  mean  time.^     It  is, 

7  Cauty  V.  Houlditch,  14  Sim.  7.5.  Tlieo-  6  For  fonn  of  order  on  motion,  see  Seton, 
retically,  a  motion  may  stand  over  from  time      36. 

to  lime  until  both  sides  have  exhausted  them-  ^  Like  v.  Beresford,  3  Bro.  C.  C.  3fi6; 
pelves  in  affidavits.  Practically,  the  delay  is  Skinners'  Co.  v.  Irish  Society,  1  M.  &  C. 
lessened  bv  conditions  imposed  by  the  Court,  162,  16-i;  Tullett  v.  Armstrong,  1  Keen,  428, 
when  the  "motion  is  mentioned;  as,  for  in-  435;  but  see  Bailey  v.  Ford,  13  Sim.  49,'). 
stance,  that  the  party  opposing  the  motion  An  order  to  break  up  the  soil,  for  tiic  pur- 
shall  file  his  affidavits  by  a  certain  day;  and  poses  of  inspection,  cannot  be  made  on  motion, 
that  the  party  moving  shall  file  his  affidavits  Ennor  v.  Barwell,  1  De  G.,  F.  &  J.  629;  6 
(if  any)  in   reply,  by  a   certain   subsequent  Jur.  N.  S.  1233,  1236. 

day;  though,  even  where  such  directions  are  [The  ultimate  object  of  a  decree  cannot  be 

given,  it  is  difficult  to  shut  out  material  evi-  obtained  on  motion,  or  in  advance  of  a  hear- 

dence,  solely  on  the  ground  of  its  not  having  ing  on  the  merits,  except  by  consent:  Smith 

been  adduced  in  time.     1st  Rep.  Etig.  &  Ir.  v.  Earl  of  I'omfret,  2  Dick.  437;  Eldridge  v. 

Com.  Ap.  69;  and  see  Anderton  v.  Yates,  15  Porter,  14  Vcs.  J39;  McLin  v.  McNamara,  1 

Jur.  833,  V.  C.  K.  B.  D.  &  H.  Eq.  409;  Ncal  v.  llagthrop,  3  Bland, 

1  1.5  &  16  Vic.  c.  86,  §40;  Smith  v.  Swan-  551;  Harris  t).  Fly,  7  Paige,  423;  Wessells 
sea  Dock  Co.,  9  Hare  Ap.  20,  n.  v.    Wessells,   1    'I'enn.   Cli.    58;   Trimble  v. 

2  Ante,  p.  903  et  seq.  Dodd,  2  Tenn.  Ch.  500;  nor  has  the  (3ourt 

8  Normanville  V.  Stanning,  10  Hare  Ap.  power  on  motion  to  make  general  references 
20;  Besemeres  v.  Besemeres,  Kay  Ap.  17;  involving  rights:  Eubank  «.  Wright,  2 Tenn. 
Mayer  v.  Spence,  1  J.  &  H.  87.  Ch.  538;  and  should  not  make  references  to 

4  Bird  V.  Lake,  1  H.  &  M.  111.  The  the  Master  without  first  adjudicating  the  right 
grounds  for  belief  should,  however,  be  stated.  of  tlie  parties  to  guide  him  in  his  incpiiries: 
See  Ord.  5  F'eb.,  1861,  r.  23;  ante,  p.  894.  Carey  v.  Williams,  1  Lea,  51.     And  see  Bran- 

fi  Lister  v.  Leather,  3  Jur.  N.  S.  433,  V.  don  v.  Crouch,  11  Heisk.  605.  Ante,  857,  n. 
C.  W.;   1  De  G.  &  J.  361.  1;  1004,  n   7. J 

8  Wyatt's  P.  R.  287. 
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therefore,  necessary,  that  every  thing  the  party  wishes  to  be  obtained 
upon  his  motion,  should  be  expressed  in  the  notice :  othei*wi3e,  the 
Court  will  not  grant  it.  This  rule  is  strictly  followed  where  the  order 
is  taken  upon  attidavit  of  service  of  the  notice  of  motion  ;  but  an 
•order  which  is  less  extensive  than  that  asked  by  the  notice  may  *1600 
be  granted,  if  it  will  not  prejudice  the  person  against  whom  it  is 
made.^ 

A  motion  for  an  injunction  is  often,  by  consent,  turned  into  a  motion 
for  decree  ;  ^  in  which  case,  leave  to  set  the  motion  down  for  hearing 
should  be  obtained,  so  as  to  save  the  mouth's  delay.' 

At  the  hearing  of  a  motion,  the  Court  sometimes  orders  pa^Tiient  of 
the  costs,  and  sometimes  resei-ves  them  until  further  order ;  *  but  if  no 
order  is  made,  they  become  subject  to  the  rules  already  pointed  out  with 
reference  to  "  costs  in  the  cause."  ° 

In  general,  where  a  motion  is  inisuccessful  it  will  be  refused  with 
costs  ; '  and  where  the  part}-  moving  asks  for  something  he  is  entitled 
to,  and  also  for  something  he  is  not  entitled  to,  he  may  be  ordered  to 
pay  the  costs  of  it  although  he  succeeds.'' 

No  order  for  payment  of  costs  will  be  made  on  an  ex  parte  mo- 
tion.' 

If  the  parties  appear,  the  Court  ma}-  deal  with  the  costs  of  a  motion, 
although  the  notice  of  motion  does  not  state  that  the}'  will  be  asked 
for ;  *  but  a  party  against  whom  the  order  is  taken  upon  allidavit  of  ser- 
vice, cannot  be  directed  to  pay  the  costs,  if  the  notice  of  motion  does 
not  ask  for  thcm.'° 

If  a  party  who  is  not  interested  in  the  result  of  a  motion  is  served 
with  the  notice  of  motion,  he  will  be  entitled  to  the  costs  of  ajipoar- 
iug ;  "  and  where  a  party,  who  had  not  been  served  with  the  notice, 
appeared  on  the  hearing  of  the  motion,  at  the  request  of  the  party  who 

1  Mutton  e.  Ilepworth,  6  Hare,  315,  317;  lieve  the  applicant  from  the  consequences  of 

12  Jur.   385;  and  see   Powell  o.  (?i.ckcrell,  4  his  own  default.     Ibid.     Costs  should  not  be 

Hare,  572;  10  .lur.243;  ('lark  r.  Jacques,  11  taxed  upon  overruling  or  sustainiuK  a  motion 

Il<'av.    023;    Pratt    v.     Walker,     10     Ueav.  to  dissolve  an  injunction.     Barnett  ».   Spen- 

2'Jl.  cer,  2  Hen.  &  M.  7. 

a  .See  antt,  p.   825;  Seton,  871;  and  ve  6  See  Du^jdale  v.  Johnson,  5  Hare,  92. 

/K(»/,  Chap.  XXXVl..  Injunctiimt.  7  Ijincashire  v.  Lancashire,  9    Heav.    120, 

»  (;recn  ^r.  I»w  (No.   1),  22   Iteav.    .395;  l-TO;    9  Jur.  9.^5(5,  958;    Moet  v.  Couston,  33 

anri  net; 'in/r,  p.  825.  lieav.    578:    10   Jur.    N.    S.    1012;    and   see 

«  l.<wiK  c.  Smith,  1  M'X.  &  O.  417,   421;  Sturch  v.  Younj;,  5  Beav.  .5.")7. 
Wnnii;;  c.  Manche.-UT,  Sliefiield,  &  Lincoln-  »  Nokes  ».  (iibbon,  3  Jur.   N.   S.   282:    5 

(.hire  lUilway  «>>.,   14  Jur.  «i;j,  OKJ,   V.  (;.  W.   H.   210;    Ciutt  v.   Poyser,  20   L.  J.  Ch. 

\\.\  JoncH  r.  Batten,  10  Hare  Ap.  11;  New-  353. 

ton  p.  Chorlton,  10  Hare  .\p.  32;  nee  Kane  v.  »  Clark  v.  Jacques,  11   Beav.  623;  Butler 

Van  Vranker,  6  Paixe,  02;  Seclxjr  v.  He.ss,  6  r.  Gardener,  12  Beav.  525;  Powell  v.  Cocke- 

I'aiL'e,  8.").  rcll,  4  Hare,  .572;  Kawson   v.  Jav,   2   W.    K. 

<  Anu,  p.  1.'178:  dce  Holers  v.  RojferH,  2  698,  L.   C. ;     Tiimiiier  i-.  Innle,  1  N.  H.  l.^it; 

Paijfc,  4.'j9;   Wilkinson  e.  Henshaw,  4  Pai^c.  nee   (Viprien    r.    Int'ersoll,    10    Wend.    003; 

2.'i7.     H   a  fMirty  succeeds   in  a  motion,  and  Bates  v.  l-oomis,  5  Wend.  78. 
obtains  an  order  for  costs,  anrl  no  direction  is  "•  Pratt  v.  Walker,  19  lU^av.  201. 

(riven  as  to  them,  and  he  obinini  a  general  "   Heneiine  r.  Aikin,  1  J.  &  W.  377;  Bani- 

dirree  for  cost",  he  "hall   be  allowed  cost.s  of  ford  r.  Walt.-i,  2  |{4ftv.  201  ;   Major  r.    Major, 

the  motion.     Stafford  v.  Bryan,  2   Pai>je,  45.  13  Jur.  1,202;  see  llruce  r.  Kiulock,  11  Beav. 

But  this  rule  does  not  apply  if  the  motion  be  4.t2 ;  Tabuteaii  r.  Warburtoii,  4   l»r.  &  War. 

granted  as  a  mere  matter  of  favor,  or  to  re-  207;  and  »ee />«»<,  p.  1010. 
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*1601  gavo  tho  notic'o,  ho  was  lielil  to  bo  ontillod  to  his  *  costs. ^  Wlierc, 
no  proooodhigs  having  boon  takon  in  the  cauvsc  for  more  than 
seven  years,  a  notice  of  motion  was  served  on  the  solioitor  for  a  de- 
oensod  i)arty,  it  was  hi'Ul  tliat  it  was  proper  for  him  to  appear  on  the 
motion.^ 

WTiere  a  motion  is  refused  with  costs,  the  costs  may  be  taxed  without 
any  special  direction  for  that  purpose,  unless  the  Court,  upon  tlie  applica- 
tion of  a  party  alleging  himself  to  bo  aggrieved,  prohibits  such  taxation.* 

Where  the  right  of  a  part}'  to  an  order  for  which  he  has  given  a  no- 
tice of  motion  is  intercepted  by  a  step  taken  by  the  other  side,  he  is  en- 
titled to  his  costs  ;  but  he  should  not  bring  on  the  motion,  if  the  costs 
then  incurred  are  tendered.* 

In  some  cases,  a  party  who  succeeds  in  his  motion  maybe  ordered  to 
pa}-  the  costs  of  it :  thus  where  he  applies  for  an  order  by  which  he 
seeks  an  indulgence,  he  will,  in  general,  be  ordered  to  pay  all  the  other 
parties  their  costs  occasioned  by  the  application.^  Upon  this  ground, 
where  a  plaintiff,  in  a  foreclosure  suit,  obtained  an  order  for  the  cause 
to  be  advanced,  he  was  ordered  to  pay  the  costs  of  the  motion.® 

If  a  party  gives  a  notice  of  a  motion,  and  does  not  move  accordingly, 
he  is  to  pay  to  the  other  side  costs,  to  be  taxed  by  the  Taxing  Master, 
unless  the  Court  itself  shall  direct,  upon  production  of  the  notice  of  mo- 
tion, what  sum  shall  be  paid  for  costs.''  In  order  to  obtain  the  costs  of 
an  abandoned  motion,  the  respondent  must  mention  the  motion  to  the 
Court  not  later  than  the  motion  da}'  next  after  the  da}'  for  which  the 
notice  was  given ;  *  and  the  notice  of  motion  must  be  produced  to 
the  Registrar  on  bespeaking  the  order.^  The  order  will  not  be  made  after 
the  bill  has  been  dismissed  for  want  of  prosecution  ;  "  or  at  the  hearing." 

A  motion  is  considered  to  be  abandoned,  if  not  made  or  saved  before 
the  Court  has  disposed  of  the  motions  on  the  day  for  which 
*1602  *  the  notice  is  given  ;  ^  or  if,  when  it  is  before  the  Appeal  Court,  it 
is  not  made  when  called  on.^ 

1  Shaw  V.  Forrest,  20  Beav.  249.  being  heard,  until  the  costs  of  the  three  for- 

2  Chalie  v.  Gwynne,  9  Beav.  319.  ■     mcr  motions  were  paid.     Slielly  v.  Slielly,  8 
8  Ord.  XL.  38;   but  see,  as  to  this  rule,       Ves.    316;    Anderson    v.   Palmer,    14   Ves. 

Seton.  92,   and  ante,  p.  1442.     For  form  of  IM. 

order  refusing  a  motion  with  costs,  see  Seton,  8  Woodcock    v.    Oxford,    Worcester,    & 

87,  No.  6.  Wolverhampton  Railway  Co.,  10  Hare  Ap. 

*  Newton  t7.  Ricketts,  11  Beav.  164.  54,  n.;    17  Jur.    33,    V."  C.   K. ;    Gorely  v. 

6  See  Cocks  r.  Purday,  12  Beav.  451,  4.53 ;  Corel v,  25  Beav.  234;    Pxcles  v.  Liverpool 

Bartlett  v.  Ilarton,  17  Beav.  479,  482;  Doug-  Borough  Bank,  .Johns.  402;  but  see  Wedder- 

las  V.  Archbutt,  23  Beav.  293;  Dakins  v.  Gar-  burne  v.  Llewellvn,  13  W.  R.  939,  V.  C.  W., 

ratt,  4  Jur.  N.  S.   579,  V.  C.    K.;    Moss  v.  ante,  p.  1597,  note  (9). 
Svers,  9  Jur.  N.  S.  1219;  11  W.  R.' 1047,  V.  9  Witliey  v.  Haigh,  3  Mad.  437;  and  see 

C.  K.  Reg.  Regul.  15  March,  1800,   r.  31,   ante,  p. 

6  Browne*.  Lockhart,   10  Sim.  420;  see  1379. 

Ord.  XXI.  6,  ante,  p.  972.  lo  Farquharson  v.  Pitcher,  4  Russ.  510. 

7  Ord.  XL.  23.  Formerly,  if  a  party  gave  n  Eccles  «.  Liverpool  Borough  Bank,  wii 
notice  of  a  motion  which  he  afterwards  aban-      sup. 

doned,  he  wa.s  not  liable  to  pay  to  the  other  i  Re  Smith,  23  Beav.  284;  but  see  Wed- 

party  his  costs  of  appearing 'to  oppose  the  derburne  «.  Llewellyn,   13  W.  R.  939,  V.  C. 

motion,  until  a  notice  of  the  same  motion  had  W. ;  ante,  p.  1597,  note  (9). 

been    given  three  times,  without    its   being  2  Turner  v.  Turner,  15  Jur.  1165,  L.  JJ.; 

made,  and  then,  upon  a  fourth  notice,   the  ante,  p.  1369. 

opposite   party  might  object  to  such  motion 
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"WTiere  a  motion  by  the  plaintiff  stood  over,  in  consequence  of  the  de- 
fendant undertaking  to  perform  a  certain  act,  and  the  undertaking  was 
subsequently  discharged,  on  his  performing  the  required  act,  the  motion 
was  not  treated  as  an  abandoned  motion,  but  the  costs  of  it  were  re- 
served to  the  hearing.* 

"Where  the  plaintiff  gave  a  notice  of  motion,  but  died  before  it  was 
heard,  and  his  executors,  who  subsequently  revived  the  suit,  declined 
to  proceed  with  the  motion,  it  was  held  that  it  could  not  be  treated  as 
an  abandoned  motion  ;  *  and  that  the  costs  of  the  motion  were  not  costs 
in  the  cause.* 

If  the  plaintiff  amends  his  bill,  after  he  has  given  a  notice  of  motion 
for  an  injunction,*  or  for  a  receiver,^  he  thereby  waives  the  notice  ;  and 
must  pay  the  defendant's  costs  of  the  motion.^  Where  after  notice  of 
motion  for  an  injunction  had  been  served,  a  general  demurrer  to  the  bill 
was  allowed,  leave  was  given  to  amend,  without  prejudice  to  the  noticp 
of  motion.* 

Where  an  order  has  been  made  for  the  payment  of  the  costs  of  an 
abandoned  motion,  a  renewed  motion  to  the  same  effect  cannot  be  made, 
until  the  costs  have  been  paid.^*^ 

An  order  made  on  a  motion  is  drawn  up,  passed,  and  entered,  in  the 
usual  manner."  On  bespeaking  the  order,  there  must  be  left  at  the 
Registrars'  office,  counsel's  brief,  with  his  indorsement  of  the  order 
made,  the  notice  of  motion  annexed,  and  office  copies  of  any  affidavits, 
and  any  exhibits  or  other  evidence  used  at  the  hearing  of  the  motion  ; 
and  if  a  fund  in  Court  is  to  be  dealt  with,  the  Accountant-General's 
certificate  of  fund  must  also  be  left.^'- 

An  order  made  upon  motion  may  be  discharged  or  varied  upon  mo- 
tion," which  may  be  made,  either  in  the  Court  where  the  order  was 
made,   or  in  the   Appeal  Court,"   unless  the  order  was   made 
•  ex  parte,^  or  the  ai)plication  is  made  on  the  ground  of  irregular-  ♦1603 
itv  :  "  in  IkjUi  of  whicii  cases  it  must  Ije  made  in  the  first  instance 
to  the  Court  by  whicli  the  order  was  pronounced. 

Where  it  is  not  intended  to  adduce  new  evidence,  the  application 

«  Fflkin  V.  I>cwi!«.  11  W.  K.  981.  V.  C.  K.;  l"  Bollchnmher  v.  Giani,  3  Mnd.  nnO;  and 

and  see  Kinden  r.  SOplien-t,  12  Jur.  319,    L.  fPfunli,  p.  1380;   Dnvcv  r.  Dnrnmt,  2  DeCJ. 

C.  &J.   500:  24   IVav.  411:  4  Jur.   N.  .S.  398; 

*  Warner  v.  Arm-itronK.  4  Sim.  140.  iJjiv  v.  Connur,  3  I'.dw.  (.'h.  478. 

6  Lewis  p.  Armifroni;,  3  M.  &  K.  09.  fi  Ante,  p.  1008  it  rrq.     For  form  of  order 

«  Martin  v.  Kiitt,  8  Sim.  199;  Uoiithwaito  on  motion,  ix'c  .Scton,  30. 

»•   HipiM.n,  1    lUav.  .14;    .MonvfM;nny  v.  ,  ''^  I;c-k.  K.pil.  \r,  Marili,  1800,  rr.    10,  31. 

1  W.  K.  99,  V.  ('.  T.              '           "  For  tin'  fet;  payable  on  the  order,  sec  ante,  p. 

'  (jouthwail<!  r.  Ifippon,  ubi  lup. ;  Smith  lOU),  n.  (2). 

r.  I)i.xon,  12  W.  K.  934,  V.  C.  S.  '»  See  Fanning  ».   Dunham,  4  John.  Ch. 

"  Monvp«-iiny  r.* ,  ubi  nip.;  lyindon  SS.     An  order  or  dncrpp  by  fonspnt  cannot  Imi 

it  Biaikwnll  Itiiilwnvt.'ompany  r.  I.imi-houHO  modilicd  or  varied  in  an  ps.«enliHl   part  witli- 

Hoard  of  Work-",  3  K.  &  J.   123;    Smitii  r.  out   the  aM^ont  of  both   parties  lo  the  »nine. 

Dixon,  uhi  III]).  I>;itrh  r.  ('urn|Hton,  4  l'ai>;e,  470. 

«  ItawlinjCH  r.   Lambert,   1  J.  &   H.  458;  •<  Antr,  jip.  1172.  1  18<;.  \\UH1,  n.  2]. 

and  Keo   Ilarding  r.  Tin(C<-v,   10   Jur.  N.  S.  '  Sturgeon  v.  Hooker,  2  I'liil   289. 

872;  12  W.  K.  703,  V.  C  K.  »  Wosit  v.  Smith,  3  IJeav.  .30«. 
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should  bo  inado  to  the  Court  of  Appeal.*  The  Court  of  Appeal  maj^ 
however,  if  it  thinks  fit,  allow  new  evidence  to  be  used  before  it,*  unless 
the  application  is  to  discharge  the  order  as  having  been  made  on  insuf- 
ficient evidence  :  in  which  case,  the  Court  will  only  receive  the  evidence 
made  use  of  on  the  former  occasion.*^  If  the  appellant  succeeds  on  the 
new  evidence,  he  will  general!}-  have  to  pa}'  the  costs  of  the  former  ap- 
lilicatiou." 

No  deposit  or  certificate  of  counsel  is  required,  on  an  appeal  from  an 
interlocutory  order  made  on  motion.'' 

The  notice  of  motion  is  served  in  the  usual  manner.*  The  appeal 
will  be  set  down  b}-  the  Registrar's  clerk,  at  the  order  of  course  seat, 
on  production  to  him  of  the  order  appealed  from,  or  an  office  copy 
thereof,  and  on  tiling  with  him  a  cop}'  of  the  notice  of  motion ;  and  it 
must  be  set  down  at  least  two  clear  days  before  the  day  for  which  the 
notice  is  given.® 

Section  III.  —  Petitions. 

A  petition  is  the  request  of  a  person  in  writing,  directed  to  the  Lord 
Chancellor  or  the  Master  of  the  Rolls,  and  showing  some  matter  or 
cause  on  which  the  petitioner  prajs  his  direction  or  order. 

Petitions  may  be  presented,  either  in  a  cause  or  in  a  matter  over 
which  the  Court  of  Chancery,  or  a  Judge  thereof,  has  jurisdiction  under 
some  Act  of  Parliament,  or  other  special  authorit}- ;  ^°  but  a  petition 
cannot  be  presented  in  a  cause  until  the  bill  is  filed. ^^ 

Petitions  are  either :  for  orders  of  course ;  or,  for  special  orders. 
Petitions  for  orders  of  course  are  forthwith  granted,  without  any  attend- 
ance being  ordered.  On  petitions  for  special  matters,  a  day 
*1604  *i8  appointed  for  hearing  them.  Most  things  which  may  be 
moved  for  of  course,  ma}'  also  be  obtained,  as  of  course,  upon 
petition.^ 

Petitions  for  orders  of  course  to  set  down  pleas  and  demurrers  in 
causes  attached  to  the  Courts  of  the  Vice-Chancellors,  petitions  for  a 
rehearing  before  either  a  Vice-Chancellor,  the  Lord  Chancellor,  or  the 
Lords  Justices,  and  petitions  of  appeal,  are  addressed  to  the  Lord  Chan- 

8  Appeal  motions  are  ordinarily  heard  by  9  Reg.  Regnl.  15  March,  1860,  rr.  1,  11. 

the  I>ords  Justices,  and  not  by  the  Lord  (,'liari-  l"  Harr.   417.     A   guardian    may   be   ap- 

cellor.     If  it  is  desired  that  the  Lord  Chan-  pointed  for  an  infant  and   maintenance  ai- 

cellor  should  hear  the  appeal  motion,  leave  lowed,  on    petition,   without  bill  tiled.     See 

must  previously  be  obtained  from  him.  Matter  of   Bostwick,   4   John.  Ch.  102;  Kx 

*  Ante,  p.  1488:   Const  v.  Barr,  2  Kuss.  /wr^e   Salter,   3   Bro.  C.   C.   500;    Ax  parte 

ICl,  IG.'J;  lie  Joseph  &  Webster,  1   K.  &  M.  Mountfort,  15  Ves.  445.     [A  new  trustee  ap- 

490;  Whitworth  v.  Whyddon,  2  M'N.   &  G.  pointed  under  a  statute  may,  by  petition,  be 

56;  14  Jur.  142;  Pole  v.  Joel,  2  De  G.  &  J.  allowed  to  take  the  place  of  the  old  trustee  in 

285;  Re  Dixon,  3  Jur.  N.  S.  29.  the  prosecution  of  a  suit.     Murray  v.  Delon, 

6  Tanner  v.  Carter,  1  C.  P.  Coop.  t.  Cott.  102  Mass.  11.] 

337.                                                                          .  11  See,  however,  ante,  p.  39,  n.  (11). 

«  Williams  v.  Goodchild,  2  Russ.  91.  i  For  lists  of  applications   which  may  be 

^  See  ante,  p.  1481.  made  by  motion  and  petition  of  course,  see 

8  Ante,  pp.  453-455,  1596.  post,  Appendices. 
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cellor ;  ^  but  in  most  other  cases,  for  the  reasons  before  stated,^  peti- 
tions for  orders  of  course  are  usually  presented  to  the  Master  of  the 
Rolls,  notwithstanding  the  cause  or  matter  is  not  attached  to  his  branch 
of  the  Court.* 

A  petition  must  be  properly  entitled  in  the  cause  or  matter  in  which 
it  is  presented  ;  and  must,  if  presented  in  a  cause  commenced  on  or  after 
Nov.  2,  1852,  have  the  reference  to  the  record  written  or  stamped  on 
the  first  page  thereof.*  A  petition  under  the  statutory  jurisdiction  must 
be  entitled  in  the  matter  of  the  Act  of  Parliament  under  which  the  peti- 
tion is  presented,  and  of  the  particular  trust,  or  property,  or  person  to 
which  it  relates.® 

A  petition  in  a  cause,  unless  for  an  order  of  course,  or  a  rehearing 
by  way  of  appeal,  must  be  heard  before  the  Judge  to  whose  Coiu-t  the 
cause  is  attached  :  unless  removed  therefrom  by  any  special  order  of  the 
Lord  Chancellor  or  the  Lords  Justices  ; ''  and  the  petition  is  accordingly 
marked  with  his  name.  If  the  petition  is  not  in  a  cause,  it  must  be 
marked  with  the  name  of  the  Lord  Chancellor  and  one  of  the  Vice- 
Chancellors,  or  with  the  name  of  the  Master  of  the  Rolls,  in  the  same 
way  as  a  bill  is  marked,  and  the  matter  will  thenceforth  be  considered 
as  attached  to  the  Court  of  the  Judge  whose  name  is  so  marked,  in  like 
manner  and  for  the  like  purpose  as  causes  are  attached  to  such  Court, 
sulyect  to  being  transferred.* 

A  petition  must  state  by  whom  it  is  presented.  If  it  is  presented  in 
a  matter,  or  by  a  person  who  is  not  a  party  to  the  cause,  the  residence 
and  description  of  the  petitioner  must  be  stated,  as  well  as  his  name.^ 

An  infant,'"  a  married  woman  without  her  husband,"  or  other  person 
under  disability,*-  petitions  by  a  next  friend  ;  and  a  next  friend  may  be 
named  for  the  purposes  of  the  application.'^ 

A  petition  presented  on  behalf  of  a  pauper  (except  for  the 
purpose  *  of  the  discharge  of  his  sohcitor)  must  be  signed  by  his  *1G05 
solicitor.*     If  the  petitioner  is  resident  out  of  the  jurisdiction,  he 
may  l)e  ordered  to  give  security  for  costs,  unless  the  petition  is  pre- 
8t'nt<-d  in  a  cause  to  which  he  is  a  party. ^ 

The  petition  must  sluU-  the  material  facts  upon  which  the  application 
is  founded ;  but  care  must  be  taken  to  avoid  scandal,"  and  imperti- 
nence.*    The  statements  are  divided  into  paragraphs:  wliicli  usually, 

«  Ord.  XXI.  9;    Reg.  Re^pil.   15  March,  '^  Soe  nnle.  pp.  82,  86. 

I860,  IT.  3,  12.  '«  S<-o  ante.  pp.  78,  1595. 

»  Anlr,  p.  \:AU.  '  Ord.  VII.  II;  ont<\  p.  42. 

4  .Si-.- nn/c,  p.  I.Wfl.  2  ]{e   I'lis^imirc,    1    lU-av.  94;    Ex  parte, 

6  Ord.  I.  4«,  .'il.  ScidlcT,   12  .Sim.    100;    Anon.,   16.    2(52;    Kx 

«  .Spc />«//,  ('IiBp.   XI.V.,  Slalutnrt/  Juri»-  pnrir  I-attn,  .\  l>f   (J.  &  S.    180;  Corhranc  v 

diction;  ami  for  f'.riii-.  of  litlc-.  of  ii-tition»,  l-Vnron,    IS  .Iiir.   .V>8,    V.   C.    K.;    Atkins  v 

with  full  flin-clion*  th.-rr-on,  1-0,'.  Vol.  III.  Cooke.  .'J  Drew.  fl'.t4;  .')  .Iiir.  N.  S.   28.1;  I'nr 

'  Onl.  VI.  .5,  !•;  <inU,  p.  .T.tH.  tin^rton  v.  HcynoIdM,  0  W.  R.  307,  V.  C.   K. 

•  Ord.  VI.  1.0;  tnU,  p.  WH.  and  sco  anlr,' p.  28  rt  irr/. 

»  (;ia/,brook  r.  (;iIlnU,  9  Ilcav.  492.  »  Ah  to  x.niidal.  !><■<•  ante,  p.  .■?47. 

>•»  .lonrs  t.  Lewi!.,  1  De  (J.  &  S.  245,  2.12;  *  A-i    to  imp.rtinrn.p,   n<c    nntf,   p.   349 

ante,  p  78.  an<I  m-o  Ur  Hcdminslnr ('linrilici,  I2.lur.  005, 

>>  lloward  r.  Prim..,  14  H<aT.  28;  arUr,  p.  V.  C  K. ;  Jif  Mnnt  hcHtor  &   Ix-fdH   Railway 

108  et  ttq.  Company,  8  Hare,  31;  lie  CourtoiH,  10  Haro 
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tliough  not  c'oiupiilsorily,  iiiv  nuiiibcred,  in  consecutive  order,  as  in  a 
bill.'  The  petition  concludes  by  praying  the  Court  to  make  tlie  order 
required. 

If  the  petition  is  not  for  an  order  of  course,  there  must  be  written  at 
the  foot  of  the  petition,  and  of  every  copy  thereof,  a  statement  of  the 
persons,  if  any,  intended  to  be  served  therewith ;  or,  1f  no  person  is 
intended  to  be  served  with  it,  a  statement  to  that  effect." 

A  petition  must  be  fairly  written  upon  paper.  Except  it  is  for  a  re- 
hearing or  appeal,^  or  is  presented  for  the  opinion  of  the  Court,  under 
Lord  St.  Leonard's  Act,^  it  is  not  signed  by  counsel.® 

Formerly,  fees  to  counsel  on  settling  petitions  were  not  allowed  in 
taxations  as  between  party  and  pafty  ;  but  now,  all  just  and  reasonable 
expenses,  properly  incurred  in  procuring  counsel  to  settle  such  petitions 
as  may  appear  to  be  proper  to  have  been  settled  by  counsel,  are  al- 
lowed.'" 

A  petition  addressed  to  the  Lord  Chancellor  must  be  left  with  his 
principal  secretary ;  and  if  it  is  not  for  an  order  of  course,"  it  will  be 
answered  by  a  memorandum,  written  in  the  margin  of  the  petition,  and 
signed  by  such  secretary,  directing  all  parties  concerned  to  attend  on  the 
next  day  of  petitions :  ^'^  unless,  upon  previous  application,  either  to  his 
Lordship,  or  a  Vice-Chancellor,  permission  has  been  given  to 
*1606  have  the  petition  answered  for  an  *  earlier  day.^  A  fair  copy  of 
the  petition  must  be  left  at  the  same  time,  for  the  use  of  the 
Judge.  When  the  petition  is  answered,  it  is  taken  away,  by  the  person 
presenting  it ;  and  the  copy  is  forwarded  from  the  secretary's  office  to 
the  Judge  by  whom  the  petition  is  to  be  heard. ^ 

A  petition  addressed  to  the  Master  of  the  Rolls,  must  be  left  with  his 
under  secretary,  and,  if  it  is  not  of  course,  it  will  be  answered  in  the 
same  manner  as  a  petition  addressed  to  the  Lord  Chancellor. 

Formerly,  the  practice  upon  petitions  of  course,  presented  to  the 
Master  of  the  Rolls,  was  for  the  secretary  to  obtain  the  Master  of  the 

Ap.  64;  17  Jur.  852;  Re  Lilley,17  Sim.  110;  "  Petitions  for  orders  of  course  are  verj- 

and  Seton,  89,  No.  17.  seldom  presented  to  the  Lord  Chancellor;  but 

6  See  ante,  p.  356.  if  they  are,  uponthajint  being  obtained  they 

6  Ord.  XXXIV.  1.  If  it  becomes  unne-  are  taken  to  the  Registrar:  who  draws  up  the 
cessarv  to  serve  the  persons  named  in  the  note,  order. 

the  Co'urt  will  give  leave  to  amend  the  peti-  i^  The  days  for  hearing  petitions  are  gen- 

tion  bv  striking  out  the  note;  see /Je  Twcedv,  erally    appointed  in   the    sittings  paper,  is- 

9  \V.  k.  398,  V.  C.  S.     For  forms  of  petition  sued  previously  to  and  after  each  term, 

and  foot-note,  see  Vol.  III.  i  Anon.,  17  Jur.  827,  V.  C.  W. 

7  Ante,  p.  1478.                                  '  ^  The  following  fees  are  collected,  in  fee- 

8  22  &2-i  Vic.  c.  35,  §  30;  23  &  24  Vic.  c.  fund  stamps,  in  the  office  of  the  Lord  Chaii- 
3S,  ^Q;  see  post,  Chap.  XLV.,Statut07-y  Jur-  cellor's  principal  secretary :  On'all  attenda- 
isdktion  {Judicinl  Opinion  Act).  ble  petitions,  appeals,  rehcarings,  and  letters 

'J  Petitions    must  be  sworn   to.      Anon.,  missive,  1/.  higher  scale,  5*-.  lower  scale.     On 

ITopk.    101;   Matter    of    Christie,  5   Paige,  all  non-attendable  petitions,  10s.  higher  scale. 

242.  5i,-.  lower  scale.     On  a  matter-of-course  order, 

1"  Ord.  XL.  32,  ante,  p.  14-39.     In  Davies  on  a  petition  of  right,  10^.  by  each  scale;  and 

t'  Marshall  (No.  2),  1  Dr.  &  Sm.  564-506;  7  on  an  order  for  a  commission  on  a  petition  of 

Jur.  N.  S.  669,  670,  V.  C.  Kindersley  said  riglit,    1/.    by   each   scale.      Kegul.  to   Ord. 

that,  in  the  long  run,  much  expense  would  be  Sched.  4. 
saved  to  the  suitors,  if  petitions  were   gener- 
ally settled  by  counsel. 
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Rolls'  Jlat :  upon  which  the  order  was  drawn  up  and  passed  by  the  Reg- 
istrar, and  entered  in  the  same  manner  as  orders  of  coarse,  drawn  up 
on  petitions  presented  to  the  Lord  Chancellor ;  but  now,  one  of  the  sec- 
retaries of  the  Master  of  the  Rolls  will,  upon  any  such  petition  of  course 
(except  upon  petitions  for  setting  down  causes  to  bq,  reheard) ,  presented 
to  his  Honor,  instead  of  answering  sueli  petitions,  draw  up  the  order 
thereon,  in  such  form  as  the  Master  of  the  Rolls  may  direct ;  and  will 
sign  every  such  order  as  passed,  with  his  initials.  Every  such  order  is 
entered  in  a  book  kept  at  the  secretary's  office,  at  the  Rolls,  for  that 
purpose,  and  is  marked  and  signed  with  tlie  initials  of  the  secretary  as 
entered  ;  and  the  suitors  of  the  Court  and  their  solicitors  have  access  to 
the  book,  during  office  hours,  without  the  payment  of  any  fee ;  and 
every  such  order  has  the  same  force  and  effect  as  orders  of  course  passed 
b}'  the  Registrar  have.' 

All  petitions,  except  those  which  are  of  course,  require  service  upon 
all  parties  interested ;  but  if  there  is  no  otlier  party  interested  in  the 
matter,  as  in  the  case  of  petitions  for  the  transfer  or  sale  of  stock,  or 
the  payment  out  of  Court  of  money,  standing  to  the  separate  account 
of  the  petitioner,  no  service  is  necessary.* 

Unless  the  Court   gives  special   leave  to  the  contrary,   there  must 
be  at  least  two  clear  days  between  the  service  of  a  petition,  and 
*  the  day  appointed  for  hearing  it ;  and  in  the  computation  of  such  *1607 
two  clear  da3s,  Sunda\s  and  other  days  on  which  tlie  offices  are 
closed,  except   Monday  and  Tuesday  in  Easter  week,  are  not  reck- 
oned.^ 

A  petition  for  any  process  of  contempt  or  commitment  must  be  per- 
sonally served  upon  tlie  party  to  be  affected  by  it :  unless  an  order  has 
been  obtained  f(jr  substituted  service.-  In  otiier  cases,  the  petition  is 
Bcrved  in  the  manner  before  explained.* 

Service  is  effected  by  delivering  to  and  leaving  with  the  person 
served  a  true  copy  of  the  petition,  and  of  the  Jiat  or  answer  thereon, 
and  fwjt-note  thereto,  and  at  the  same  time  showing  him  the  original 
petition  and  answer  thereto.  An  api)lication  for  substituted  service  is 
made  by  ex  parte  motion,  supported  by  affidavit.* 

Where  the  persons  to  be  served  are  resident  out  of  the  jurisdiction, 

•  Ord.  XXriI.  17;  ante,  pp.  l.'iSO,  1604.  to  .terviro  may  1>p  wliolly  or  partially  dis- 
The  Accountant-timcrul  will  not  pay  out  pt'iiMcd  with.  I.ainlx'i-t  v.  Newark,  '.i  "Dk  (}. 
moncv,  on  an  ordfT  of  rourxe  drawn  up  and  &S.  4()r);  lie  Wisr,  5  Dc  t}.  &  S.  41.5;  A'.c 
entcr.'d  liv  lli<:  Matti-r  of  111.'  IColls' s<rrr<;tary.  ;»'ir/c  I 'tart,  17  L.  . I.  Cli.  108.  V.C.  K.  1$. ; 
For  a  liKt'of  anpliiatioiiH  wlii.  h  niav  Iji-  made  Jte  HodKct.  0  VV.  K.  487,  V.  ('.  K. 

by  politionH  of   courHC  at  tin-  1£o11h',  nvt:  pott,  1  Onl.  XXXIV.  2;    anil  set-   XXXVII.    2, 

Apiirndix.     Thi;  follnwinj,'  ffc-t  an-  rollecled,  ante,  pp.  \UU,  4.')G. 

in  f<'<;-fiind  Htanips  in  tint  nllicc  of  tin-  Kcrre-  '•*  Anir,  \M0,  note  (0). 

tary  at  the  |{olln :  On  cvfry  ix-tilion  si-t  down  *  Ante,   pp.   453-455;   Ord.   III.  4,   0,  7; 

for  lionrini;,  to  include  the  fee  on  hearing;,  W.  XXXVII.  2. 

higher  "'ale,  .'>«.  lower  ticale.     On  the  petition  *  Ah  to  Kubfititiited  wrvice,  nee  nnti',   p. 

of  every  order  of  c(>ur«e,  fM.   higher  M-ali-,   \t.  iW  el  tei/.     Fur  furiii  of  <inl<T  for  suli-'liluted 

lower  prale;  and  on  the   wlmi^^ion   of  every  Hcrvice  of  a  jielilion,  nee  .Silnn,  l'Jt4,  No.   5; 

tolii-ltor,  I/.  17*.     IUjjo'I.  to  Ord.  Shed.  4.  and   for    form   of    million    piipir.    nee    Vol. 

*  Under  itpccial  circuni.Hlani-eK,  iliiit  rule  a*  III. 

vol..  M.  \i\)  \rr2'J 
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an  order  in;iy.  in  a  proper  case,  bo  obtained,  giving  leave  to  serve  the 
petition  on  them.  This  order  is  made  on  an  ex  parte  motion  of  the 
petitioner,  supported  by  allidavit,  showing  where  the  respondents  ai*e 
resident.^  A  copy  of  the  order  giving  leave  to  serve  a  petition  out 
of  the  jurisdiction,  gr  on  a  substitute  within,  must  be  served  with  the 
petition. 

Where  a  person  who  is  not  a  party  appears  in  any  proceeding,  either 
before  the  Court  or  in  Chambers,  service  upon  the  solicitor  in  London 
by  whom  such  party  appears,  whether  such  solicitor  act  as  principal  or 
agent,  is  deemed  good  service,  except  in  mattei's  of  contem})t  requiring 
personal  service ;  °  and  the  plaintilf  may  also,  without  specitil  leave  of 
the  Court,  serve  au}^  petition  personally,  or  at  the  dwelling-house  or 
ofiice  of  an}'  defendant,  who,  having  been  duly  served  with  a  copy  of 
the  bill,  has  not  caused  an  appearance  to  be  entered  within  the  time 
limited  for  that  purpose.'' 

Where  a  petition  is  served  upon  an  infant  or  a  person  of  unsound 
mind,  a  guardian  ad  litem  must  be  appointed,  by  whom  he  may  appear.* 
The  application  for  such  appointment  is  made  by  motion  of  course,  or 
by  petition  of  course  at  the  Rolls  ;  and  is  supported  b}'^  an  affidavit  of 
the  petition  having  been  served,  and  of  the  fitness  and  consent  to  act  of 

the  proposed  guardian. ** 
*1608  *  Petitions  which  are  not  of  course  are  set  down  by  the  secre- 
tary' of  the  Judge  to  whom  they  have  been  presented  ;  and  a  list 
thereof  is  sent  by  him  to  the  Registrar,  to  be  put  in  the  paper  of  peti- 
tions appointed  for  the  day.-^  The  petitions  are  called  on  in  their  regular 
order  ;  precedence  is,  in  the  first  instance,  generally  given  to  unopposed 
petitions  ;  and  should  an}-  petitions  remain  undisposed  of,  at  the  end  of 
the  petition  da}',  they  are  placed  in  an  adjourned  list :  preserving  their 
original  order ;  and  are  taken  generally  on  the  next  petition  day,  in 
priority  to  the  opposed  petitions  in  the  new  list.^ 

The  rules  with  regard  to  reading  affidavits,  and  the  general  practice 
as  to  evidence  which  may  be  used  upon  the  hearing  of  petitions,  are 
substantially  the  same  as  those  with  regard  to  motions.^     Where,  after 

6  As  to  service  abroad,  see  ante,  p.  449  277.     Counsel's  brief  will  consist  of  a  brief 

et  seq.     For  form  of  order  to  serve   petition  copy  of  the  petition  and  of  the  evidence  on 

abroad,  see  Seton,  1245,  No.  7;  and  lor  form  each  side,  tofjcther  with  such  observations  as 

of  motion  paper,  see  Vol.  Ill;  see  Shurmen  r.  ni a v  be  deemed  necessary.     For  form  of  in- 

Hodpe,  1  W.  N.  304,  V.  C.  K.  dofsement,  see  Vol.  III. 

6  Ord.  III.  7,  ante,  p.  450.  **  See  ante,  p.  1507  et  seq.  ;  see  also  Jones 

'<  Ord.  III.  8,  nnte,  p.  456.  v.  Turnhull,  17  Jur.  851,  V.  C.  W. ;  Re  Piek- 

8  ^««e,  p.  1.58;  /ie  Barrington.  27  Beav.  ance,  10  Hare  Ap.  35;  Re  liendyshe,  5  W. 
272;  lie  Ward,  2  Giff.  122;  6  Jur.  N.  S.  441 ;  K.  816,  V.  C.  K. ;  3  Jur.  N.  S.  727.  In  New 
Re  Duke  of  Cleveland's  Harte  Estate,  1  Dr.  Jersey,  when  a  petition  is  presented,  and  an 
&  Sm.  46;  Re  Greaves,  W.  R.  353,  L.  C.  &  adverse  party  lias  a  right  to  be  heard  in  op- 
L.  JJ.  position,  the  usual   proceedinjj  is,  to  grant  a 

9  For  form  of  order  on  motion,  see  Seton,  rule  or  order,  fixing  a  dav  for  the  hearing  of 
1250;  and  for  forms  of  motion  paper,  peti-  tiie  parties.  Copies  of  the  petition  and  rule 
tion,  and  aflidavit,  see  Vol.  III.  are  served  on  the  opposite  party.     The  parties 

1  Seton,  35.  are  then  at  liberty  to  take  affidavits,   which 

2  l!,t  Rep.  Eng.  &  Ir.  Com.  Ap.  70.  As  must  be  either  taken  upon  two  days'  notice, 
to  the  allowance  of  two  counsel,  on  a  petition,  or  else  copies  served  on  the  adverse  party  at 
see  Sturge  v.  Dimsdale,  9  Beav.  170;  10  Jur.  least  four  days  before  the  day  of  argument. 
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the  affida\-its  had  been  sworn,  the  petition  was  amended,  b^-  alter- 
ing the  title,  thev  were  allowed  to  be  used,  on  being  made  exhibits,  and 
referred  to  in  a  short  affidavit  intituled  in  the  new  matter.* 

Where  two  petitions  in  the  same  matter  are  answered  for  the  same 
day,  that  which  is  first  presented  is  entitled  to  be  first  heard. ^ 

Where  there  is  a  petition  and  a  cross-petition,  and  several  respond- 
ents in  the  one  join  as  co-petitioners  in  the  other,  the  Court  will  not 
allow  such  respondents  to  be  heard  by  separate  counsel,  except  so  far 
as  their  cases  turn  upon  questions  distinct  from  each  other.® 

The  Court  does  not  usually  make  any  declaration  as  to  the  rights  of 
the  parties  on  a  petition  ;  but,  if  necessary,  it  will  preface  the  order  by 
a  statement  o£  its  opinion.'' 

Where  the  e^-idence  is  complicated,  or  the  persons  entitled 
•numerous,  so  that  much  time  would  be  occupied  in  investigat-  *1609 
ing  the  title  in  Court,  the  petition  is  often  adjourned  at  once  into 
Chambers.' 

The  practice,  where  a  petition  is  adjourned  to  Chambers,  and  the 
manner  in  which  the  petition  is  brought  on  for  further  hearing  in  Court, 
where  it  is  not  finally  disposed  of  in  Chambers,  has  been  already 
explained.* 

"WTiere  an  unopposed  petition  is  directed  to  stand  over,  without  fixing 
a  day  for  it  to  be  again  put  into  the  paper,  the  Registrar  in  attendance 
in  Court,  upon  the  written  request  of  the  solicitor,  will  direct  the  same 
to  be  restored  to  the  paper  for  the  following  petition  day.^ 

In  other  cases,  where  the  further  consideration  of  a  petition  is  ad- 
journed, or  any  portion  of  a  petition  is  directed  to  stand  over,*  the 
Registrar  will  restore  the  petition  to  the  paper  for  hearing,  upon  being 
satisfied  that  the  object  for  which  it  was  adjourned  has  been  accom- 
plished, upon  production  to  him  of  a  written  request  of  the  solicitor 
having  the  conduct  of  the  proceeding. 

Notice  that  a  i)etition  has  been  restored  to  the  paper  for  hearing, 
must  be  given  to  tlie  other  persons  entitled  to  appear  ujjon  it.^ 

If,  upon  the  petition  l)eing  called  on,  any  of  the  respondents  do  not 
appear,  the  Court,  upon  production  of  an  affidavit  of  serv'ice  of  the 
petition  upon  the  absent  parties,  will  make  an  order  according  to  the 
prayer,  or  such  other  order  as  may  be  just.     If  the  petitioner  does  not 

Th<-   mnlK-rn   pn"««ntiMl     hy  the  p<tiiion  nro.  a  fun<l  win- received.     JicVarUy,  14  W.  It. 

Iieard  up<in   these  aflidavitti,  ami    ufKni  them  'J8,  V.  <'.  K. 

onlv.     Tlie  p«'lition   itwlf  U  ?io  evideme   r.f  6   AV  Hnxikmnn,  1  M'N.  &  G.  199. 

the'  fnrtu   »tntpd    in   it.      Thev    rmi«t    ail  \w  «  lie  Stephen.  2  IMiil.  502,  MH. 

proved  nliunrlr.     No  answer  to  the  petition  is  ^  Seton,  .'10;  Shiirnhaw  t;.  (iil)l)H.  Kny,  .1.X1, 

required,     f'rane  r.  UriKhnm,  .'i   Storkt.   .I'l;  340;    18  Jur.   S.'IO;    and  see   He  Walker,    10 

(oxc   r.    Hal-I'd.    1    tJnen    «'h.  .•Ill;    State  .Iiir.  11.'.4.  V.  C.  S. 

Hniik  c.  IWll.  ."»  Mal-t.  Ch.  370;  nee  Cmik   r.  '  Seion,  48. 

W<K>dhiirv,  la  Iowa,  21.  ^  Ante,  p.  1249  ft  trq. 

«  Rt  Varte({(hnpe|,  10  Hare  Ap.  WJ  :  and  »  Ke^.  Hei^iil.  l.')  Mnreh.  18(10,  r.  14.     For 

■ee  /<<.    HarriH,  8  .liir.    N.   S.    100,  V.   C  K.  fomi  of  recpiext,  Hee  Vol.  [IF. 

Affidavitu  tiled  after  payment  in,  hut   beforn  *  See  «nr«-,  p.  !».) :  .Seton,  O.'iS.     For  form 

nrpjienlation  of  a  Dtlition  for  pavmcnt  out  of,  of  request,  xee  V<d.  III. 


prejienUtion  of  a  petition  for  payment  out  of, 


ur  funn  of  notice,  sco  Vol.  III. 
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ai)|>i>:ir,  tho  potition  will,  on  tlio  :ipi)lic:ilioii  of  the  ivspoiuloiit,  iind  pro- 
diu'tiou  of  an  ullulavit  of  his  having-  been  served  with  the  petition,  be 
lUsuiissed  with  costs/'  In  either  case,  the  ullldavit  lunst  be  tiled  before 
the  rising  of  the  Court  on  that  day.' 

An  order  made  upon  a  special  petition  is  drawn  up,  passed,  and  en- 
tered in  the  usual  manner.^  At  the  time  it  is  bespoken  the  original 
petition,  and  eounsel's  brief,  with  his  indorsement  of  the  order  made, 
and  any  decree,  order,  or  the  ollice  copy  of  any  certiticate  on  which  the 
petition  is  founded,  and  office  copies  of  any  affidavits,  and  any  exhibits 
or  other  evidence  used  at  the  hearing,  must  be  left  w4th  the  Registrar  ; 
and  if  a  fund  in  Court  is  to  be  dealt  with,  the  Accountant-General's 
certificate  of  fund  must  also  be  left." 

Before  the  order  is  passed,  the  original  petition  must  be  filed  in 
*1G10  *  the  Report  office,  and  a  note  thereof  made  on  the  order  by  the 
Clerk  of  Reports.^  Where  the  original  petition  had  been  lost, 
the  Court  allowed  the  copy  left  for  the  use  of  the  Judge  to  be  filed  in- 
stead of  the  original  petition  ;  '^  and  where  a  petitioner,  whose  petition 
had  been  dismissed  with  costs,  refused  to  deliver  up  the  original  petition 
in  order  that  it  might  be  filed,  leave  was  given  to  the  respondents  to  file, 
in  its  stead,  the  copy  of  the  petition  with  which  they  had  been  served.*^ 
The  petitioner  must  pay  the  costs  of  such  an  application.* 

A  petition  may,  by  leave  of  the  Com-t,  be  amended.  The  amended 
petition  does  not,  in  general,  require  to  be  reanswered ;  ^  and  the 
amendments  may  state  facts  which  have  occurred  since  the  presentation 
of  the  petition  •*  (but  not  since  leave  to  amend  it  was  given)  ^  or  intro- 
duce the  names  of  new  co-petitioners.*  Leave  to  amend  will  be  given, 
on  the  ex  'parte  application  of  counsel.  No  formal  order  is  usually 
drawMi  up  ;  but  the  amendments  in  the  original  petition  ai-e  made, 
or  authenticated,  by  the  secretary  of  the  Lord  Chancellor,  or  of  the 
Master  of  the  RoUs  as  the  case  may  be,  on  production  to  him  of  coun- 
sel's brief,  with  his  indorsement  of  the  leave  to  amend,  and  containing 
the  draft  amendments.  If  necessary,  the  Registrar  in  Court  will  coun- 
tersign the  indorsement  on  the  brief."  Leave  to  amend  is  almost  of 
course ;  it  is  often  given  at  the  hearing ; "  and  has  even  been  given 

6  Dunbar  v.  Boldero,  24  Jan.,  1818,  V.  Jur.  N.  S.  530;  12  W.  R.  595;  and  see  Maude 

C.  Leach,  2  Mad.  Pr.  2d  ed.  581;   3d   ed.  v.  Maudo,  5  De  G.  &  S.  418. 

767.  6  Robinson  v.  Harrison,  uhl  sup. ;  but  see 

T  Lord  Milltown  v.  Stuart,  8  Sim.  34.     For  Re  Keen,  7  W.  R.  577,  V.  C.  K. 

forms  of  affidavits  of  service,  see  Vol.  III.  '  Maude  v.  Maude,  and  lie  Cartwright,  tihi 

8  See  ante,  p.  1008  et  seq.  For  forms  of  sup.  [But  see  In  re  Westbrook's  Trusts,  L. 
orders  on  petition,  see  Seton,  34,  87.  R.  11   Eq.  252,    where  the   cases  cited   are 

9  Reg.  Regiil.  15  March,  18G0,  rr.  16,  32.  shown  not  to  support  Mr.  Daniell's  statement, 

1  Ord.  XXIIL  23.  and  the  decision  is  otherwise.     Malins  V.  C. 

2  Smith  r.  Harwood,l  Sm.&G.  137;  San-  savs:  "lam  surprised  that  it  is  otherwise 
derson  v.  Wallter,  1  M.  &  C  359.  stated  in  Daniell's  Ch.  Pr.,  which  is  a  most 

3  Andrews  v.  Walton,  1  M.  &  C.  360;  Re  carefully  written  book.  Attention  ought  to 
Devonshire,  32  Beav.  241.  be  called  to  any  error  in  it."] 

4  j(,id.  8  Doubtfire  v.  Elworthy,  15  Sim.  77. 
6  Robin.son  v.  Harrison,  1  Drew.  307;  Re           8  Setj)n,  36. 

Cartwright,   8  W.  R.   492;   Re  Medow,  10  i"  Piatt  r.  Routh,  3  Beav.  257,  282;  Mat- 

son  V.  Swift,  8  Beav.  368,  379 ;  9  Jur.  521. 
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after  the  order  has  been  made."  The  amendments  must  not,  however, 
state  facts  which  would  make  the  petition  and  order  inconsistent.  If 
the  statements,  proposed  to  be  introduced  by  amendment,  would  have 
that  effect,  a  new  petition  must  be  presented,  stating  such  facts,  and 
pra}ing  that  the  order  may  be  varied. ^'- 

A  party  to  a  cause,  who  is  served  with  a^petition,  but  has  no  interest 
in  the  order  to  be  made,  will  not  be  allowed  his  costs  of  appear- 
ing at  the  hearing."  The  same  rule  has  also  been  applied  *  to  *1G11 
petitions  presented  in  matters,^  but  it  would  seem  that,  in  such  a 
case,  a  respondent  ought  to  be  allowed  his  costs  :  as  otherwise  he  would 
have  no  opportunity  of  obtaining  the  costs  which  he  must  incur  in  tak- 
ing advice  whether  he  ought  to  appear  on  the  petition. - 

A  person  who  unsuccessfully  opposes  a  petition  may  be  allowed  his 
costs  ; '  but  a  person  who  appears  without  having  been  served,^  or  who 
is  served  in  consequence  of  an  unfounded  claim  which  he  has  made,*  is 
not  entitled  to  his  costs. 

When  a  person  is  about  to  present  a  petition,  he  should  consider 
whether  any  of  the  other  parties  interested  can  be  co-petitioners,  instead 
of  respondents ;  and,  if  so,  he  should  apply  to  them  to  join  with  him 
in  the  petition :  other^vise,  he  may  be  ordered  to  pay  the  costs  of  sueli 
persons,  if  m.ade  respondents." 

Where  two  petitions  are  bond  fde  presented,  for  the  same  object, .by 
different  parties,  the  costs  of  both  will  be  allowed  ;  but  where  it  is  known 
that  one  petition  has  been  presented,  the  costs  of  a  second  petition,  for 
the  same  purpose,  will  not  be  allowed.^ 

11  Hish.p  r.  Wvkeham.  3  W.  R.  28G;  Re 
Bunnett,  1  Jur.  >C.  S.  !)21 ;  Re  Ihivelock 
(No.  2),  14  \V.  R.  174;  conlra,  Re  Marrow, 
C.  &  v.  142,  146. 

12  Re  K.fii.  7  W.  R.  577;  but  see  Re 
HavelfK-k;  14  \V.  R.  20,  where  a  supplemen- 
tal order  wax  made  on  the  petition.  IJut  suh- 
ncquentlv  the  petition  wa.t  amended  and  a 
new  order  made.  S.  C.  (No.  2),  14  W.  R. 
174. 

18  Garey  r.  Whittinjfhnm.  T.  &  R.  40.'); 
Tenipli-man  r.  Warriiij^tun.  1  J.  i^'  W-  ^177, 
n.;  IJarton  r.  Ijitour.  IH  I'.iuv.  ,V2t!;  Day  f. 
Croft,  lit  Itcav.  ."jlH:  IIitiiiuii  r.  Ihinltar,  2.'J 
IWav.  -112:  .Sidney  r.  Wiiin.r.  31  R.av  .{.W; 
fimtrn,  Hamford  r'  Watts,  'i  Heav.  201 ;  Craw- 
»hav  r.  Thornton,  2  M.  Iki'.  24;  Uruce  p. 
Kin'lock,  11  Ueav.  4.J2;  Rowley  r.  AdaniH,  16 
Iteav.  312;  .Strong  r  .Strong.  4  .liir.  N.  S. 
»43.  V.  ('.  S  ;  H<niiikfr  r.  (  hiifv.  II  .Jur.  \. 
S.  itlit.  M.  R.;  and  «.•.•  Ivhn  r.  Thoni(iM)n,  2 
H.  &  .M.  6;  and  .Nforijan  it  Kavev,  43. 

•  /^c  .luHtir.-f.  of  rov.iilrv,  lit  H<av.  l.-iS; 
Rr  ll.rtf.ird  <"hariti.-«,  lit  ll<av.  .MH,  n.  (c); 
lie  Hir.h,  2  K.  &  .1.  -lOU;  and  wc  .Sidney  t>. 
Wllmer,  uhi  tup. 

2  Rf  Tliird  Humt  Tree  liuildinK  .Society, 
10  Sim.  2'.iO;  12.1ur.  Mh;  Ex  pnrif  Queen'n 
Coll-Kr.,  4  .Itir.  N.  S.  lit:  0  W.  R.  It  V.  C  S.; 
Rf  Hurnell.  10  .li.r.  N.  S.  28it;  12  W.  R  608, 
V.  ('.  K. ;  Kden  r.  Tliompoon,  mAi  t'lp-  A« 
to  the  cost4  of  application,  by  fietition,  see 

l.W.'} 


Seton,  91  el  seq. ;  Morgan  &  Davey,  31  et 
tea. 

8  Expnrte  Stevens,  2  Phil.  772.  774. 

*  Bennett V.  Biddies,  10  Jur.  534,  V.  C.  V..; 
Ex  parte  clirist  Church,  9  \V.  R.  474,  V.  C. 
S. 

6  R,  Shrewsbury  School,  1  M'N.  &  G.  8.'k 
Re  Parrv.  12  .lur.  <;i.o,  V.  C    K. 

0  Melliii-  V.  Bird.  17  Jur.  155,  V.  C.  K. ; 
and  see  llavnes  r.  Barton.  1  Dr.  &  Sm.  483; 
7. Jur.  N.  5>.  OUi);  Re  Brave,  9  .Jur.  N.  S. 
454;  11  VV.  R.  333.  V.  C.  K.;  Re  I.ong,  10 
.Jur  N.  S.  417,  V.(".  K. ;  Re  Niiholls,  1  W. 
N.  93;   14  W.  R.  475,  1  V.  C.  W. 

7  Re  Chaplin.  33  L.  .J.  ("Ii.  183,  V.  C  W.; 
and  see  Ri:  British  &  Foreign  (Jas  C-o.,  11 
.lur.  N.  S.  5.V.I;  13  W.  R.  049,  V.  (J.  S.  In 
Grover  f.  Stilwell.  21  Beav.  182.  the  M.  R. 
said  that  it  was  his  iullexible  rule,  on  peti- 
tions for  transfer  of  funds  standing  to  a  sep- 
aniti' account,  and  ill  which  no  person  oilier 
lliaii  the  petitioner  was  interesteil,  to  allow 
10/.  to  the  solicitor  for  his  cosis,  without  ta.\- 
alion  The  liegistrars  have  his  Honor's  di- 
ri-ctions  to  insert  that  sum  in  all  such  cases. 
Seton.  it4.  For  a  bill  of  costs,  on  a  |H>tiiion, 
see  Morgan  &  Davey,  490.  Costs  of  petition 
nrcparccl,  hiil  not  presented,  allowed  ;  it  hav- 
ing been  asccrtviiiicd  that  another  petition  for 
the  Bame  purpose  had  been  jiresented.  Re 
.Saville.  14  \V.  R.  003,  V.  C.  \V. 


*k)l:2  INTERLOCUTORY  APPLICATIONS  AND   ORDERS. 

Orders  niado  upon  potition  may  bo  discluirged  or  varied  on  motion, 
where  the  application  is  made  on  the  'ground  of  irregularity.  Thus, 
where  the  objection  to  the  petition,  and  the  order  made  thereupon,  was, 
that  they  were  intituled  in  a  non-existing  cause,  the  Court  discharged 
the  order  on  motion.*  If,  however,  the  application  is  made  on  the 
merits,  it  nuist,  as  we  have  seen,  be  the  subject  of  a  regular  rehearing  ;  ® 
but  the  petition  of  ai'peal  is  considered  as  an  original  petition, 
•1G12  and  must,  therefore,  contain  all  the  *  statements  which  were 
properly  inserted  in  the  former  petition.^  No  deposit  is  neces- 
sary ;  but  it  must  be  signed  and  certified  as  proper  by  two  counsel,  as 
in  the  case  of  a  petition  for  the  rehearing  of  a  cause. ^ 

The  petition  is  presented  and  served,  in  the  same  manner  as  an  ori- 
ginal petition ;  and  will  be  set  down  on  one  of  the  days  appointed  for 
the  hearing  of  appealed  petitions. 

The  rules  as  to  the  reception  of  new  evidence,  in  the  case  of  appeals 
frona  orders  made  on  petition,  are  the  same  as  in  the  case  of  appeals  from 
orders  made  on  motion.* 

8  West  V.  Smith,  3  Beav.  306 ;  and  see  9  Ante,  p.  1472. 

Binsted  v.  Barefoot,  1  Dick.   112;   Bishop  v.  1  Ante,  p.   1478;  Richards  v.  Plate!,  G.  & 

Willis.  2  Ves.  S.  113;  Glutton  v.  Pardon,  T.  P.  79,  84.     For  forms  of  notice  of  appeal  mo- 

&  B.  301,  303;   Ostle  v.  Christian,  ib.  324;  tion,  and  petition  of  appeal,  see  Vol.  III. 
Eastwood  V.  Glenton,  2  M.  &  K.  280;  Lees  v.  ^  Seton,  1156. 

Nuttall,    ib.   284;   Barnardiston  v.    Gibbon,  »  Ante,  p.  1488. 

cited,  ib.  287. 
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Section  I.  —  Generally. 

A  WRIT  of  injunction  is  a  judicial  process,  whereb}'  a  party  is  required 
to  refrain  from  doing  a  particular  thing,  according  to  the  exigency  of 
the  writ.^  The  process  is,  therefore,  rather  preventive  than  restora- 
tive :  though  it  is  not  confined  to  the  former  object.^ 

Injunctions   are   either   provisional   or   perpetual.      Provisional    in- 
junctions are  such  as  are  to  continue  until  a  certain  specified 
•period:  such  as,  the  coming  in  of  the  defendant's  answer;  or  *1614 
the  hearing  of  the  cause. ^    Perpetual  injunctions  are  such  as 


1  As  to  mandatory  injunctions,  see  [infra, 
1062  :]  Knapp  v.  Douglas  Axe  Co..  13  Allen, 
1  ;  Beadcl  r.  Perry,  L.  H.  .'J  Kq.  465;  Senior 
r.  Pawsoii,  L.  K.  3  Eq.  330;  Attorney-General 
r.  Mid-K»-nt  Railway  Co.  &  South  Eastern 
Railway  Co.,  L.  U.  3  Ch.  Ap.  100. 

[L'ndfr  the    Entrlish  Judicature  Act,  the       of  the   Roman   law.  which    much   resenil)led 
jurisdiction  of  Krantiiig  injunctions  invested       the   injunctions  of  our  own    law,   were,  (1.) 


Where  there  is  no  equity  in  the  bill  there 
can  be  no  injunction.  Smith  v.  Lard,  28  Geo. 
425.  [An  injunction  will  not  be  granted 
where  an  action  of  ejectment  will  restore  the 
party  to  all  his  rights.  Morris  Canal  Co.  v. 
Fagin,  7  C.  E.  Green.   430.]     The  interdicts 


the  High  (.'ourt  of  .Justice,  and  is  practically 
uiilimit.-d.  Beddow  i-.  IJeddow.  'J  Ch.  Div.  8!t.'j 
2  As  to  injunctions  in  Equity,  see  2  L.  C. 
F/|.  504-.'»37 ;  Seton.  807-%!  ;  Story  Eo.  .lur. 
§§  aOl-Wt'J ;  Winnipiseogee  Lake  (,o.  v.  \Vors- 
t<T,  20  X.  11.  44'J;  \Va.>«hington  Uniyersity  r. 
Green,  1  Md.  Ch.  'J7.  The  most  common 
»ort  of  injunctions  is  that,  which  operates  a.s 
a  restraint  u|Km  a  party  in  the  exercise  of 
his  real  or  supixised  rights  ;  and  this  is 
sometimes  called  the  remedial  writ  of  in- 
junction. The  other  sort,  commanding  an 
act  to  be  done,  is  sometimes  called  the 
judicial  writ,  because  it  issues  af\er  a  de- 
cree, and  is  in  (he  nature  of  an  execution 
to  enforce  the  same;  as,  for  instance,  it  may 
contain  a  direction  to  the  party  defendant  to 
yield  up,  or  to  quiet,  or  to  continue,  the  pos- 
nession  of  the  land,  or  other  property,  which 
conxtituti-s  the  subject-matter  of  thedecn-e  in 
favor  of  the  otln-r  party.  2  Story  Iv).  Jur. 
5  861;  see  Knapp  r.  I)riu(;luii  Axe  Co.,  13 
Allen,  1;  [iiiid  Gaines  r.  Hale,  26  Ark.  168). 
An  iniunition  in  a  seiondnry  process  (except 
it  be  lor  the  pr«vi-nlion  of  torts,  or  in  <-a«es 
affected  by  statute),  and  mu«t  Ix*  asked  in 
aid  of  some  primary  equity,  whirh  must  be 
disclosed  in  tlie  same  bill  that  prays  for  the 
injunction.  Washington  r.  Emery,  4  .Jones 
£q.  29;  I'attcrson  r.  Miller,  4  Jones  I-^{.  461. 

1535 


) 

Prohibitory,  which  prohibited  something  be- 
ing done.'  (2.)  Rcstoratory,  whiih  com- 
manded soniething  to  be  restored.  (3.) 
Exhibitory,  which  commanded  some  person 
or  thing  to  be  exhibited.  1-ord  Mackenzie. 
Roman  Law  (ed.  18<i2),  310  e(  siq.;  1  Kauf 
mann's  Mackeldcy,  211  el  seq.  The  powers  of 
the  Court  [in  Mass.]  are  very  much  enlarged 
under  the  (Jeneral  Statutes,  mid  uppliiations 
to  restrain  proceedings  at  Law  in  proper  cases 
wiiuld  now  be  entertained,  the  authority 
being  clear  and  indisputable.  See  Atlas 
Bank  V.  Nahant  Bank,  23  I'ick.  480,  4'.t2 ; 
iJeshon  r.  Eoster,  4  Allen,  545,  550;  [Stone 
V.  Hobart,  8  Pick.  464].  In  New  Ilumpshin-. 
writs  of  injunction  may  be  granted  whenever 
the  same  shall  be  necessary  to  iireveiil  in- 
justice. Wa-on  f.  Sanborn,  45  N.  II  171. 
[A  preliminary  injunction  is  a  pri(hiliitnrv 
writ,  whose  otllce  is  to  restrain,  imt  to  com- 
pel piTfiirniance.  McMinnville.  &c.  R.  C". 
V.  Iluggins.  7  Coldw.  217.  It  will  not  be 
granted  against  the  enforcement  of  a  jtnlg- 
ineiit  at  Law  for  the  recovery  f)f  realty,  if 
between  the  tiling  c.f  the  bill  "and  the  appli- 
cation the  judgment  has  been  executed. 
Kainm  v.  Stark,  1  Sawyer,  547.] 

1  Eormerlv,  pnivisiomil  iniimclions  were 
divitled  inl"  common  and  spcial  injunctions; 
but  this  distinction  baa  now  been  abolished. 
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INJUNCTIONS  AND  KKSTUAININC.   ORDERS. 


fonu  j):irt  of  the  di-croo  inadr  :it  tlu'  lu'ai'mg,  upon  the  merits,  win  rcby 
tlie  deli'iulant  is  perpetually  enjoined  IVoni  the  assertion  of  a  right,  or 
jn-rpelually  restrained  from  the  eouunissiou  of  an  act  which  would  be 
contrary  to  equity  and  good  conscience. 

As  a  general  rule,  an  injunction  or  restraining  order  will  not  be 
granted  before  decree,  unless  i)rayed  for  by  the  bill.^  At  the  hearing, 
however,  the  Court  will,  where  it  is  nccessarj'  for  the  purposes  of  com- 
plete justice,  direct  an  injunction  to  issue:  although  it  has  not  been 
[rayed  b3- the  bill;*  and  where  the  Court,  having  full  cognizance  of 
the  matter,  has,  b}'  its  decree,  taken  it  into  its  own  hands,  it  will,  on 
the  application  of  the  defendant,'*  as  well  as  the  plaintiff,  interfere,  by 
it*  injunction  or  restraining  order,  to  prevent  its  decision  from  being 
questioned  in  another  Court ;  ^  or  to  restrain  the  bringing  of  actions 
inconsistent  with  the  spirit  of  the  decree :  although  no  injunction  has 
been  prayed  by  the  bill.*^  The  Court  will  also,  under  similar  circum- 
stances, interfere,  to  prevent  injury  to  the  property,  either  by  the 
parties  litigant  or  others.  Thus,  if,  after  a  decree  to  account  in  a 
foreclosure  suit,  the  mortgagor  attempts  to  cut  timber,  the  Court  will 
enjoin  him,  although  there  is  no  injunction  prayed  1)}'  the  bill.'' 

Upon  the  same  principle,  if  there  has  been  a  decree  for  the  adminis- 
tration of  assets,  the  Court  will  rcsti-ain  a  creditor,  who  is  not  a  party 


15  &  16  Vic.  c.  86,  §  58;  Ord.  XXV.;  see 
Senior  I'.  Pritchard,  16  Beav.  473;  Lovell  v. 
Gallowav,  17  Beav.  1  ;  Magnav  v.  Mines 
Koyal  Co.,  3  Dr.  130:   [1G25  n.  2.' 

For  the  distinction  between  the  common 
and  special  injunctions,  see  Bradford  v.  I'eck- 
ham.  9  R.  I.  2,50;  Chadwell  v.  Jordan,  2 
Teiin.  Ch.  635.  In  the  last  of  these  cases  it 
is  noted  that  injunctions  in  Tenn.  are  always 
sfiecial,  though  often  ex  parte.']  Injunctions 
cannot  be  granted  in  the  Courts  of  tlie  United 
States  without  notice,  and  hence  all  of  them 
in  those  Courts  are  special.  Fenny  v.  Parker, 
1  Wood.  &  M.  280;  see  1  Hoff."Ch.  Pr.  78; 
Elmslie  v.  Delaware  &  Schuj'lkill  Canal  Co., 
4  Whart.  424;  Poor  v.  Carlton,  3  Sumner,  73, 
74;  Hall  v.  M'Pherson,  3  Bland,  529. 

By  the  55th  Equity  Rule  of  the  United 
States  Courts,  whenever  an  injunction  is 
asked  for  by  the  bill  to  stay  proceedings  at 
I<aw,  if  the  defendant  do  not  enter  his  ap- 
j)earance  and  plead,  demur,  or  answer  to  the 
same  within  the  time  prescribed  therefor  by 
these  rules,  the  jilaintiff  shall  be  entitled  as 
of  course,  upon  motion  without  notice,  to 
such  injunction.  But  special  injunctions 
slia  1  be  grantable  only  ujion  due  notice  to 
the  other  party  by  the  Court  in  term,  or  by 
a  .Judge  thereof  in  vacation,  after  a  hearing, 
which  may  be  ex  parte,  if  the  adverse  party 
does  not  appear  at  the  time  and  place  ordered. 
In  every  case,  where  an  injunction,  either  the 
common  injunction,  or  a  special  injunction, 
is  awarded  in  vacation,  it  shall,  unless  pre- 
viously dissolved  by  the  Judge  granting  the 
same,  continue  until  the  next  term  of  the 
Court,  or  until  it  is  dissolved  b^'  some  other 
order  of  the  Court.     See  Penny  v.  Parker,  in 


note  above.  [Gray  v.  Chicago  R.  Co.,  1 
Woohv.  63;  Mowrey  v.  Ind.  &  Cinn.  R.  Co., 
4  Biss.  78.  But  now  the  U.  S.  Courts  may 
grant  a  preliminary  injunction  in  a  patent 
case  without  notice :  Yuengling  v.  John.son, 
1  Hughes,  607;  and  may,  it  seems,  make 
an  order  on  the  defendant,  upon  the  tiling  of 
the  bill,  to  do  nothing  prejudicial  to  the 
rights  of  the  comiilaiuants  until  the  applica- 
tion for  an  injunction  can  be  heard:  Pan- 
shawe  v.  Tracy,  4  Biss.  490.  And  see,  as  to 
the  general  principles  which  govern  in  grants 
ing  and  dissolving  preliminary  injunctions, 
United  States  v.  Duluth,  1  Dill.  469; 
Shoemaker  v.  National  Bank,  2  Abb.  U.  S. 
416.] 

^  Ld.  Red.  46  n.  (z);  Savory  v.  Dyer, 
Amb.  70;  Wright  v.  Atkvns,  1  V.  &  B.  313, 
314;  Wood  V.  Beadcll,' 3  Sim.  273.  For 
forms  of  prayer,  see  Vol.  III. 

3  Blomfield  v.  Eyre,  8  Beav.  250,  259 ;  9 
Jur.  717;  Reynell  v.  Sprye,  1  De  G.,  M.  & 
G.  660,  690;  [Walker  v.  Devereaux,  4  Paige, 
248;  African  Church  v.  Conover,  12  C.  E. 
Green,  157.     Ante,  388,  n.  8.1 

*  Wedderburn  v.  Wedderburn,  2  Beav 
208,  213;  4  Jur.  66;  4  M.  &  C.  585,  593, 
596 ;  Booth  v.  Leycester,  1  Keen,  579. 

6  Walker  v.  Micklethwait,  1  Dr.  &  Sm. 
49. 

6  Grand  Junction  Canal  Company  v. 
Dimes,  17  Sim.  .38;  13  Jur.  779;  see  Mat- 
ter of  Ilemiup,  2  Paige,  319. 

7  Wright  V.  Atkyns,  1  V.  &  B.  313,  314; 
Goodman  v.  Kine,  8  Beav.  379;  Casamajor 
V.  Strode,  1  S.  &  S.  381 ;  and  see  Walton  v. 
John.son,  l5  Sim.  352;  12  Jur.  299;  King  o. 
Smith,  2  Hare,  239,  242;  7  Jur.  694. 
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to  the  suit,  from  proceeding  at  Law  against  the  testator's 
•or  intestate's  estate,  for  his  debt.^  This  it  does,  because  it  *1615 
considers  that  the  decree  which  it  has  made  is  in  the  nature  of  a 
judgment  for  all  the  creditors  ;  and  having  taken  the  fund  into  its  own 
hands,  it  will  administer  it  equitably,  and  not  pennit  the  executor  to  be 
pursued  at  Law.-  This  practice  of  restraining  a  creditor,  although  no 
injunction  has  been  pra3ed  in  terms  against  him,  ma}'  be  followed, 
where  the  creditor  is  suing  in  a  foreign  Court,*  if  he  has  adopted  the 
{proceedings  here,  or  a  ver^-  sti-ong  case  can  be  made  out,  showing  the 
inexpediency  of  permitting  him  to  continue  the  proceedings  in  the  for- 
eign Court.* 

The  action  will  be  restrained  on  the  application  of  the  heir ;  ^  of 
another  creditor ;  "^  of  a  common  legatee  ;  or  even,  as  it  seems,  of  a 
residuary  legatee,"  as  well  as  the  legal  personal  representative. 

There  is  no  instance,  however,  in  which  a  creditor  at  Law  has  ever 
]>cen  stopped,  unless  there  was  a  decree  giving  him  an  absolute  and 
unconditional  right  to  come  in  and  prove  his  debt  at  once :  for,  until 
there  is  such  a  decree,  the  crethtor  ought  not  to  be  deprived  of  the  ben- 
efit of  a  prior  judgment.®  But  when  the  decree  has  been  made,  it  must 
be  preferred,  if  it  precedes  the  judgment  in  point  of  time  :  ^  although  a 
creditor,  who  has  obtained  his  judgment  previously  to  the  decree,  will 
not  be  restrained  from  issuing  execution  ;  ^^  nor  from  obtaining 
the  benefit  of  his  judgment,  *  by  means  of  a  garnishee  order,  *1G16 
under  the  17  &  18  Vic.  c.  125,  §  61. ' 


1  Thompson  c.  Brown,  4  John.  Ch.  642; 
nee  Benson  v.  Lerov.  4  John.  Ch.  651;  Vp- 
dike  r.  Doyle,  7  K.  f.  460,  461.  For  a  collec- 
tion of  calies-  M  to  stayinjf  proceeding  at 
I^w  by  a  creditor,  after  decree,  with  forms 
of  orders,  see  Seton.  882-887;  and  as  to  stay- 
inij;  concurrent  i>uits  after  decree,  see  il/.  887- 
S.rtJ:  and  anfe,  p.  7'.i7  el  sen.  [.\nd  see,  as  to 
injunctions  by  the  C<juntv  Courts,  infni,  1619, 
n.  5.1 

2  Martin  v.  Martin,  1  Ves.  S.  211.214; 
Morrire  c.  Hank  of  England,  Ca.  t.  Talb. 
217.  226;  3  1'.  Wms.  401,  n.  (F);  .'J  .Swanst. 
573 ;  .S.  C.  nom.  Bank  of  England  r.  Mor- 
rice.  2  Bro.  I'.  C.  <d.  Toml.  46.'j;  I'axton  v. 
Doufjias,  8  Ves.  f»20;  I'errv  r.  I'lulips,  10 
Vcji.  34,  40.  41;  Clarke  r.  Ijirl  of  Ormonde, 
Jar.  122;  Jackson  v.  I>jif,  1  J.  &  W.  22!t, 
231,  232,  n.  (6);  Drewry  t».  Thacker.  3 
Swanst.  541,  542,  n.;  I/ee  r.  Park,  1  Keen, 
714,  71!»;  .Mnrrm-  r.  Smith,  2  K.  &  J.  411, 
412:  Ha/..>n  r.  Purling,  1  (ircen  Ch.  138; 
I'lKlikc  r.  Doyh-,  7  It.  I.  446,  460,  461. 

['I'hc  ••nmi-  riil«'  iipiilii">  in  othiT  cifCH  where 
th<-  Court  has  |si«srH..i(.n  of  fund"  for  the  I'oin- 
iiion  benefit  of  a  class,  and  has  made  a 
decree.  Smith  v.  St.  I.4)uis  Mul.  IJfe  Ins. 
Co.,  3  Tenn.  (  h.  502;  Maccy  r.  Childress,  2 
Tenn.  Ch.  26] 

»  (iraham  r.  Maxw.JI.  1  MX.  &  f;.  71 ; 
13Jur.  217;  and  see  IVtindl  r.  IJov.  3  Do 
G.,  M.  &  (J.  126;  17  Jur.  247;  li.-hon  r. 
F.«t/T,  4  Allen.  54.5  ;  .S.  C.,  7  AU.-n.  67; 
Mackintosh  v.  Ogilvie,  3  Swanst.  366,  note; 

l.-i 


Massie  v.  Watts,  6  Cranch,  158;  Brifigs  e. 
French,  1  Sumner,  504;  Dobson  v.  Pearce,  4 
Duer,  142;  S.  C,  2  Kernan,  156. 

*  Carron  Company  v.  Maclaren,  5  H.  L. 
Ca.  416,  reversing  S.  C.  rum.  Maclaren  v. 
Stainton,  16  Beav.  279;  and  see  S.  C,  2  Jur. 
N.  S.  49,  L.  C.  &  L.  JJ.;  and  21  Beav.  152; 
y^f  Brett,  Reynolds  t>.  Lewis,  8  W.  K.  272, 
V.  C.  S.;   Dchon  v.  Foster,  ubi  supra. 

6  Martin  r.  Martin,  uln  sup. ;  Rouse  v. 
Jones,  1  Phil.  462. 

0  Dver  v.  Kearsky,  2  Mor.  482;  luirl  of 
Portarfinffton  v.  Danu-r,  2  Phil.  262.  265. 

7  Brooks  V.  Reynolds,  1  Bro.  C.  C.  183; 
and  see  Clarke  r.  luirl  of  Ormonde,  Jac.  122. 

H  Rush  V.  Iliggs,  4  Ves.  638,  643;  and  see 
IVrrv  f.  Philips,  10  Ves.  34  ;  Rjiiikin  r. 
Harwood.  2  Phil.  22;  S.  C.  nom.  liankcn  v. 
llarwood,  5  Hare,  215;  10  Jur.  794. 

»  Ijirgan  v.  Bo  wen,  1  Sch.  &  I-ef.  296, 
299;  \a;c  r.  Park,  1  Keen,  714,  724;  and  see 
(irecn  f.  Ple<lger,  3  Hare,  165;  Whitjiker  r. 
Wright,  2  Hare,  310;  Parker  v.  Ringhani,  33 
Beav.  535. 

1*  \a'v  r.  I'ark,  tM  sup.;  Vincent  i".  God- 
son, 3  De  <;.  &  S.  717,  726;  l{aiikcn  v. 
Harwood,  ubi  tup.;  .Marriage  v.  Skiggx,  lit 
Skiggs,  4  De  (;.  &  J.  4:  5  Jur.  N.  S.  .325; 
and  see  Horn  r.  Kilkennv  Railwav  Com]>any, 
1  K.  &  J.  399. 

'  Ur  Roberts,  Fowler  V.  Roberts,  2  Giff. 
226;  6  Jur.  N.  8.  M8».  As  to  attachment 
of  debtn  and  f^arnisbec  orders,  see  Chilly's 
Arch.  690  et  stq. 
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*1617  INJUNCTIONS  AND  RESTRAINING  ORDERS. 

The  action  will  bo  rostniiiKHl,  :iltlu)u>ili  tlio  executor,  or  heir,  may 
have  pleaded  p/cne  ad  in  inistrai' it,'-  or  i-iens  per  descent  ;^  but  the  Court 
only  interferes  to  give  etleet  to  its  own  decree,  by  restraining  proceed- 
ings against  the  assets,*  and  protecting  the  persons  who  have  acted  in 
accordance  therewith  ;  *  it  will  not  interfere  to  protect  an  executor  from 
any  liability  to  which  he  may  have,  personally,  subjected  himself:  there- 
fore, if  he  has  put  in  such  a  plea  at  Law  as  will  entitle  the  creditor  to  a 
judgment  de  bonis  propriis^  or  to  a  judgment  de  bonis  testatoris,  et,  si  non, 
de  bonis  propriis,  the  execution  of  it  will  not  be  restrained.^  What  will 
amount  to  such  a  plea  is  not  easily  to  be  gathered  from  the  cases ;  but 
it  ai>pears  that  all  pleas,  except  a  general  issue,  or  plene  administravit, 
would  be  considered  to  have  that  eli'ect.'^ 

Where  an  heir  pleaded  a  false  plea,  execution  was  restrained  against 
the  assets,  but  not  against  him  personally.® 

In  one  case,  where  the  executors  had  suffered  judgment  to  go  by  de- 
fault, Lord  Eldon  granted  an  injunction  :  considering  that  an  executor's 
sutfering  judgment  to  go  by  default  was  no  more  than  saying  that  he 
was  ready  to  do  whatever  a  Court  of  Law  or  Equity  might  think 
proper,^  But  on  another  occasion,  his  Lordship  intimated,  that  it  is 
the  duty  of  executors  to  apply  at  once  for  an  injunction :  for  he  took  it 
to  be  clear,  that  if,  after  a  deci-Ce  to  account,  the  executors  should  let 
judgment  go  by  default,  or  should  permit  the  creditor  to  proceed  at 
Law,  they  would  be  responsible  :  they  might  indeed  be  allowed  to  stand 
in  the  place  of  those  creditors  against  the  estate,  but  they  could  not  do 
more.^"^ 

The  power  of  restraining  a  creditor  will  also  be  exercised,  where  an 
administration  order  has  been  made,  in  a  suit  commenced  by  sum- 
mons ; "  or  where  an  order  has  been  made,  directing  an  account  to  be 
taken  of  the  debts  and  liabilities  of  a  deceased  person  ;  ^^  but  not  after 

an  order  directing  preliminary  accounts  and  inquiries. ^^ 
*1617       *  As  the  practice  of  granting  restraining  orders  of  this  descrip- 
tion might  be  liable  to  much  abuse,  by  a  friendly  creditor  filing  a 
bill  and  obtaining  a  decree,  it  has  been  laid  down  as  a  rule,  that  an  order 
to  restrain  a  creditor  from  proceeding  at  Law,  after  a  decree,  will  not  be 

2  Vernon    v.   Thcllusson,    1    Phil.    466  ;  «  Price  v.  Evans,  4  Sim.  514.    As  to  pro- 

Kirbv  V.  Barton,  8  Beav.  45,  48.  ceedings  at  Law  against  executors  and  ad- 

8  "Rouse  V.  Jones,  1  Phil.  462,  464.  ministrators,  see  Chitty's  Arch.  1216  et  stq. ; 

*  Kent  V.  Pickering,  5  Sim.  569 ;  Buries  Trower,  285  et  seq. 

V.  Popplewell,  10  Sim.  383.  »  I>ver  v.  Kearslej',  2  Mer.  482. 

£•  As  to  the  protection  afforded  to  execu-  i«  Clarke  v.  Earl  of  Ormonde,  Jac.  108. 

tors,  see  ante,  p.  1207.  122. 

6  Terrewest  v.  Featherbv,  2  Mer.  480  ;  "  Ratcliffe  v.  Wmch,  16  Beav.  576  ;  17 
Clarke  v.  Earl  of  Onnondeli  ubi  sup.  ;  Lord  Jur.  580 ;  Gardner  v.  Garrett,  20  Beav.  469 ; 
c.  Wormleighton,  Jac.  148;  Price  v.  Evans,  lie  Brooker,  Brookcr  v.  Brookcr,  3  Sm.  ic 
4  Sim.  514;  Kent  v.  Pickering,  ubi  sup.;  but  G.  475;  3  Jur.  N.  S.  381. 

see  Ratcliffe  v.  Winch,  16  Beav.  576;  17  Jur.  12  13  &  u  Vic.  c.  35,  §  24;  see  23  &  24 

686.  Vic.  c.  38,  §  14. 

7  Lee  r.  Park,  «iJ  s«/>.  For  circumstances  13  league  v.  Richards,  11  Sim.  46;  ante, 
under  which  action  was  allowed  to  proceed  p.  992. 

but  execution  stayed,  see  Hobson  v.  Bagnall, 
1  W.N.  47,  M.  R. 
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granted  without  an  admission  of  assets  from  the  executor,  or  an  affida- 
vit from  him  as  to  what  assets  he  has  in  his  hauds.^  Tliis  rule  how- 
ever, does  not  apply,  where  the  balance  iu  the  executor's  hauds  has 
been  stated  in  his  answer ;  -  nor  where  the  suit  has  been  instituted  b}'  a 
legatee.* 

The  creditor  is,  unless  his  claim  is  unfounded,*  entitled  to  his  costs  iu 
the  action,  up  to  the  time  when  he  first  had  notice  of  the  decree  ;  but 
not  to  his  costs  subsequently  incurred.*  He  will  also  be  allowed  his 
costs  of  the  apphcation,  unless  his  conduct  has  disentitled  him  thereto.® 
If  assets  are  admitted,  the  creditor's  costs  are  directed  to  be  paid  to 
him  at  once.  If  assets  are  not  admitted,  leave  is  given  to  add  his  costs 
to  his  claim  ;  and  to  prove  for  the  same  in  the  suit.''  If  assets  are 
admitted,  but  the  debt  is  disputed,  the  creditor's  costs  will  be  directed 
to  be  paid  immediately  on  his  establishiug  his  claim. ^ 

If  the  application  is  made  after  the  account  of  debts  has  been  taken, 
an  inquiry  as  to  the  amount  of  the  creditor's  claim  will,  if  necessary,  be 
directed.* 

An  application  to  restrain  a  creditor  from  proceeding  at  Law  is  made 
by  motion,  of  which  notice  must  be  given  to  him.^°  Separate  notices 
must  be  served  on  each  creditor,  suing  separately." 

Under  the  present  practice,  the  creditor's  further  proceedings  in  the 
matter  are  restrained  by  the  order  itself ;  and  it  is  not  usual  to  direct 
an  injunction  to  issue  for  that  purpose. ^■^ 

An  injunction  ma\'  also  be  granted,  without  a  bill  being  filed 
for  *  that  express  purpose,  where  a  plaintiff  is  proceeding  against  *1G18 
the  defendant  both  in  the  Court  of  Chancery  and  in  another 
Court,  at  the  same  time  and  for  the  same  matter.  In  such  cases,  as 
we  have  seen,*  the  defendant  has  a  right  to  call  upon  the  plaintiff  to 
elect  in  which  Court  he  will  proceed  ;  and  then,  if  the  plaintiff  elects  to 
proceed  in  Chancery,  the  Court  will  interfere,  by  injunction,  to  ix'strain 
him  from  further  proceeding  in  the  other  Court.'^    This  remed}'  applies 

1  Paxton  r.   Douglas,  8  V.-».  520;  Clev-  ^  West  v.  Swinburne,  14  Jiir.  ;3(!(),  V.  V. 

eriy    c.    Cleverly,    cited    ib.    521;    (iiti)iii    v.  K.  15. ;  Oile  v.   Burp-ss,  ubi  sup.;  I);ivcv  w. 

I.a<'ly  S.uthaniiiton,  18  Vcs.  W.);  Drewrv  r.  Plestow,   14  Jur.  388,  V.  C.  W.;  Caiilian"i  v. 

Tliaiker,  .'1  Swanst.  54*5;   Clarke  v.   Karl  of  Neale,  2G  lieav.  2G0.     See  form  of  order,  in 

Oniionile,  ui/i  tup.;  Vernon  v.  Tliellusson,  1  Setun,  882. 

I'hil.    4M1  ;    IJooklesB    v.   Crumnia.k,   C.    I'.  »  KitiR  v.   Kinp,   10  Jur.  N.  S.  7(52;   12 


Oniionile,  ubi  tup.;  Vernon  v.  Tliellusson,  1       Setun,  882. 

—  ip,   10  . 
Ox.p.  l-2.'i;  Ijidltroke  r.  Sl.rnne,  .5   De  (i.  &       W .  K.  109."),  M.    li.;  ;i4   IJeav.    10;  and  see 


S.  2!U,  2y2;   l.awtun  v.  Lawton,  8  W.  K.  458,  Davev  i'.  I'le.'itow,  ubi  sup.;  see  al.so  Morgan 

M.  U.;  Seton,  887.  &  Davey,  12'.t  <■/ /k-y- 

'■'  lfii|iin  p.  Ijidv  Soutliainpton,  ubi  tup.  "  Swtlun  i'.  Maxliiter,  2  Sim.  Sl.T. 

•  ilalrlifTc  r.  W'inch,  ubi  tup.  lo    Wlicri!  thi'  proceeding  i.s  under  ].'!  &  14 

♦  King  V.   King,  12  W.  K.  1095,  M.  K.;  Vi<-.  ••.  ;i5,  and  23  &  24  Vic.   c.  38,  §  14,  the 
34  Heav.  10.  n]>pli<'ation,    pending  the  account,   may  al.->o 

*  I'axton  r.  I>oui:lim,  8V<i«.  520;  Jarkson  he  made  hy  Hummons.     For  forms  of  notice 
r.  I.eaf,  1  ■!.  i*^    W.   22'.),   231,  2.'l.'l;  (.'urre  i'.  of  motion  and  summons,  see  Vol.  III. 
IU.wver,  3  .Mad.  4.')t5;  Jones  p.  Urain.  2  Y.  &  1'   Moseley  v.  Moseley,  U  W.   H.  531,   V. 
C.  C'.  C.  170:  Sharro<l  t.  Winfi.ld,  1  Jur.  N.  C.  S. 

8.  1154,  V.  C  K.;  i-ee  Seton.  881.  n  f^-ton.  883;  and   see   form  of  order,  i/>. 

•  Jonen  r.  Jones,  5  Sim.  fi78;  (iraluim  v.  882;  Itraithwaite's  I'r.  229;  see  also  16  &  16 
Maxwell,  1  MN.  &  (',.  71,  73;  Cole  r.  Hurg-  Vic.  c.  70,  §  220. 

ess,  Kay  Ap.  1;  Seton,  883;  and  .'<ee  (iarrlner  *  Ante,  p.  816  ttitq.;  Reton,  947. 

c.  Garrett,  20  H«-av.  409;  Lawton  r.  Uiwton,  8  liogere  v.  Vosburgh,  4  John.  Ch.  84. 

8  W.  E.  468,  M.  U. 


*1610  INJUNCTIONS  AND  RESTRAINING  OKDKKS. 

ou\y  where  the  plaiiitill'  has  not  proceeded  to  a  decree.  After  decree, 
the  benelit  of  the  Dixler  to  eh'ot  is  lost :  because  the  plnintill"  has  ab-cady 
inaile  his  election,  and  the  decree  has  decided  the  question  between  the 
parties.  Under  special  circumstances,  however,  the  plaintiff  will  bo 
l)ernutted  to  sue  the  defendant,  both  under  the  decree,  and  in  the  other 
Court;  but  the  plaintilf  ought,  before  taking  such  steps,  to  appl}-  for 
leave  to  tlie  Court;  and  if  he  proceeds  without  sucli  leave,  the  Court 
will  restrain  hiui,  upon  the  application  of  the  defendant.*  It  is  not  now 
usual  to  issue  the  injunction :  service  of  the  order  to  elect  being  sutli- 
cient;*  but,  if  requu-ed,  the  injunction  will  be  issued,  on  production  of 
an  oliice  cop}'  of  the  election.^ 

Except  in  the  oases  above  pointed  out,  an  injunction  will  be  granted 
on  the  application  of  a  defendant,  before  decree,  only  under  very  special 
circumstances.*' 

Another  class  of  cases  in  which  an  injunction  may  be  obtained,  with- 
out a  bill  being  filed  for  that  purpose,  has  been  already  pointed  out  as 
proceeding  from  jealousy  entertained  by  the  Court  of  any  interference 
with  its  process  by  another  tribunal :  for  which  reason,  the  Court 
^Yill  protect  persons  who  have  acted  under  its  decree  from  actions 
brought  against  them  for  so  doing ;  and  will  even  issue  its  injunction  to 
restrain  a  person  from  proceeding  in  an  action  at  Law,  to  recover  damages 
for  false  impi'isonment  under  process  of  contempt  improperly  issued.'' 

"With  the  exceptions  above  enumerated,  the  rule  is,  that,  before  the 

Court  will  issue  an  injunction,  a  bill  must  be  filed  :  ®  of  which  bill  a 

prayer  for  an  injunction   must   form  a  part ;  ®  and  the  injunc- 

*1619  tion  *  must  be  founded  on  the  case  alleged  by  the  bill.^     We 

have  already  seen,  that  where  the  bill  prays  a  writ  of  injunction,  a 

8  Wedderburn   v.  Wedderburn,   2  Beav.  summons  issued  is  irregular  under  the  N.  C. 

208,213;  4  Jur.  66;  ante,  p.  815;  Phelps  «.  Code,  and  will  be  vacated  on  motion,    llirsch 

Prothero,  7  De  G.,  M.  &  G.  722,  734;  2  Jur.  v.   Whitehead,    65    N.    C.   516  ;    Patrick   v. 

N.  S.  173;    [I^rd  Tredegar  v.  VVindus,  L.  Jovner,  63  N.  C.  573.] 
K.  19  Eq.  607].  "«  Anlt,  p.  .388;  Del.  &  Rar.  Canal,  &c., 

4  Braithwaite's  Pr.  229.  and  A.  R.  &  T.  Co.  v.  Rar.  &  Del.  Bay  R. 

5  See  Seton,  950.  Co.,   1  C.  E.  Green,  379,   380  ;    Walker  v. 

6  Russell  V.  London,  Chatham,  and  Dover  Devereaux,  4  Paige,  229.  The  bill  or  pcti- 
Railway  Company,  4  Giff.  403;  S.  C.  nom.  tion  asking  for  an  injunction  must  be  sworn 
Norman  Scott  Russell  t;.  London,  Chatham,  to.  Whore  the  facts  on  which  the  injunction 
and  Dover  Railway  Company,  9  Jur.  N.  S.  is  asked  are  not  within  the  personal  knowl- 
1007;  Edgcumbe  v.  Carpenter,  1  Beav.  171.  edge  of  the  plaintiff,  he  sliould  state  tiie 
[After  tlie  (Jourt  has  acquired  jurisdiction  facts  on  his  own  information  and  belief, 
of  the  subject-matter,  one  defendant,  or  the  and  annex  the  affidavits  of  the  person  from 
plaintiff  may  obtain  an  injunction  against  the  whom  lie  obtained  the  information,  or 
suit  of  a  co-defendant.  Kingman  v.  Maisey,  some  other  person  who  can  swear  to  the 
2  Sim.  41;  Laing  v.  Zeeden,  19  W.  R.  273;  truth  of  the  material  allegations  in  the  bill. 
40  L.  J.  Ch.  155.     See  infra,  1734,  n.  9.]  Campbell  v.  Morrison,  7  Paige,   157    Bogert 

■?  Ante,  p.  511;  Frowd  v.  Lawrence,  1  J.  i".  Ilaight,  9  Paige,  305;  Bank  of  Orleans  v. 

&  W.  655.  Skinner,   9  Paige,   305;  Perkins  v.   Collins, 

8  Bv  Genl.    Stat.  Vt.  c.  29,   §  55,   it  is  2  (irecn  Ch.  48-2;  see  Hamerslcy  «.  Wyckoff, 

enacted  that  "  no  injunction  shall  be  issued  8  Paige,  72;  Youngl)loo(l  v.  Schamp,  2  Mc- 

in  any  case  until  the  bill  shall  have  been  Carter,   42;    ante,   394,   note;    Holdredge  v. 

hied."     See  Howe  v.  Willard,  40   Vt.   654;  Gwynne,  3  C.  E.  Green,  26. 
see  also  Peck  f.  Crane,  25  Vt.  146.     [Under  i  Cresy  t^.  Beavan,   13  Sim.   99;    Hertz  v. 

the  general   practice  of  the  Courts  of  this  Union  Bank  of  I^ndon,  1  Jur.  N.  S.  127,  V. 

country,  the  writ  of  injunction  will  not  issue  C.  S.;    Burdett  v.  Hay,   9  Jur.  N.  S.   1260; 

until   after  bill   tiled.      Vliet  v.    Sherwood,  12  W.  R.  61,  L.  C.     [It  is  irregular,  upon  the 

37  Wis.  165.    An  injunction  granted  before  defendant's  motion,  to  dissolve  an  injunction, 
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written  bill  may  be  filed,  and  a  written  copy  sci-ved,  on  an  undertaking 
to  file  a  printed  copy.- 

The  various  cases  in  which  this  Court  will  interfere,  by  injunction, 
are  almost  as  numerous  as  the  matters  which  fall  within  its  equitable 
jurisdiction  :  for,  whenever  a  plaintiff  is  entitled  to  equitable  relief,^  if 
that  relief  consists  in  restraining  the  commission  or  continuance  of  some 
act  of  the  defendant,  the  Court  will  enjoin  him,  by  means  of  this  prohi- 
bitory writ,*  or  b^^  an  order  in  the  nature  of  it.^ 

In  investigating  the  subject,  it  will  be  most  convenient  to  consider, 
in  the  first  place,  the  cases  in  which  an  injunction  will  not  be 
granted.® 

*  The  Court  will  not  grant  an  injunction,  or  order  in  the  nature  *1620 
of  an  injunction,  to  restrain  persons  fVom  applying  to  the  legis- 
lature  of  this   or   a  foreign  countiy  :  ^  except  where  the  application 


to  grant  a  new  injunction,  and  especially  so 
if  the  new  injunction  be  not  granted  in  the 
terms  of  the  bill.  Burdett  v.  Hay,  4  De  G., 
J.  &  S.  41.1  It  is  a  general  rule  that  an  in- 
junction will  not  be  granted  against  persons 
who  are  not  parties  to  the  suit.  Fellows  v. 
Fellows,  4  .John.  Ch.  25:  Waller  «.  Harris, 
7  I'aige,  1G7;  Dawson  v.  Princeps,  2  Anst. 
521 ;  Gadd  r.  Worrall.  2  .Vnst.  boo;  Ivesoii  v. 
Harris.  7  Ve.s.  256,  257;  S<halk  i'.  Schmidt, 
1  McCarter,  268  ;  Inchiipiiu  v.  F'rench, 
Amb.  34. 

The  exceptions  to  this  general  rule  consist 
either  of  cases  where  the  parly  enjoined  is 
the  mere  solicitor,  or  agent,  or  tenant  of  a 
party  to  the  suit,  liaving  no  rights  involved 
in  the  controversy,  or  where  the  right  lias 
b<'en  already  determined.  S<halk  v.  Schmidt, 
$u//ra;  Cholmondeley  t'.  Clinton,  19  Ves. 
2*il;  Attornev-Gencral  r.  Anca,ster,  1  Dick. 
68;  Mogg  r.  Slogg,  1  Dick.  670;  Casaniajor 
V.  Strode,  1  S.  &  S.  :i81. 

2  AnU,  j.p.  3'Jt(,  442;    1.5  &  16  Vic.  c.  86, 

L6;  Ord.  IX.  4;  -XL.  18.  [See  Carr t>.  Morice, 
.  R.  16  Kq.  125. J 
'  Except  to  Htttv  waste  or  prevent  irrepar- 
able injury,  an  injunction  can  i.ssue  onlv  aa 
ancillary  to  some  primary  e<|uity.  Stocfetou 
V.  Uriggs,  f)  .Foncs  !•>(.  .JO!*;  Scodelil  p.  IJok- 
kelen,  5  Jone.s  E<|.  342;  WiLshington  v. 
Emerv,  4  .Jones  Fq.  '£);  rattirsnn  r.  .Miller, 
4  Jones  Vai-  451 ;  .McH.a  r.  .Mlatilic  &<■•  K.K. 
Co.,  5  .Foneii  Kq.  3'.t5;  Smilh  r.  Lard,  2H  (ieo. 
58.5.  And  it  i^  provided  hy  .statute  in  New 
York,  ihni  an  injunction  shall  be  granted 
only  when  it  shall  ap|M>ar  by  the  complaint 
that  the  party  i-  cntilhd  to  the  relief  de- 
manded; tliiTcfori!,  <<i(itrarv  U>  the  usual 
pra>'tj<'>%  there  must  Im'  an  in<piirv  into  the 
right  of  the  Court  to  grant  relief,  u]x<u  a 
motion  for  a  preliminary  injunction.  Ilartt 
V.  Harvey,  32  Harb.  5.5. 

[In  the  absence  of  htatutory  direction,  all 
that  the  .ludge  should,  as  a  general  rule, 
rirquire,  uinin  a  pn  liiiiiunry  apiilienlion  fur 
an  injiiiirtiMti,  is  a  <  n-e  i.f  orobalile  right  ami 
probable  diinger  to  tlmt  right,  and  his  discre- 
tion should  be  regulated  by  the  balanrt?  of 
inconvenience  or  injury  to   the  one   |>ary  or 

1.' 


the  other.  Flippin  v.  Knaffle,  2  Tenn.  Oh. 
238,  citing  Glascot  v.  Lang,  3  M.  &  C.  455  ; 
Great  Western  K.  Co.  v.  Birmingham,  &c.  li. 
Co.,  2  Ph.  602;  Georgia  v.  Brailsford,  2  Dall. 
402;  Ballard  v.  Fuller,  32  Barb.  68.  See 
also  Spicer  v.  Hoop,  51  Ind.  365;  Pullan  v. 
Cinn.  K.  Co.,  4  Biss.  35.] 

■*  Equity  will  restrain  by  injunction  a  trus- 
tee from  submitting  to  arbitration  a  question 
in  which  the  centui  que  trusts  alone  arc  inter- 
ested without  their  consent.  Crum  v.  Moore, 
1  McCarter,  436. 

6  The  Court  may  now  award  damages, 
either  in  addition  to,  or  in  substitution  for, 
an  injunction.  21  &  22  Vic.  c.  27,  §  2;  finte, 
pp.  1081  et  seq.  ;  1140  et  seq. ;  Pentnev  ». 
Lvnn  Paving  Commissioners,  13  W.  li.  1)83; 
Senior  v.  Pawson,  1  W.  N.  364.  By  the  28 
&  29  Vic.  c.  99,  §  1,  the  County  Courts  have 
and  may  exercise  all  the  power  and  authority 
of  the  liigh  ('ourtof  Chanre^^'  in  all  proceed- 
ings for  orilers  in  the  nature  of  injunctions, 
wliere  the  same  are  requisite  for  granting 
relief  in  any  matter  in  which  jtmsdiction  is 
given  bv  tiuit  .\ct  to  the  County  Court.  II 
Jur.  N.'  S.  Pt.  II.  369;  Pollock  &  Nicol, 
Sup.  22. 

8  An  injunction  will  not  be  granted  on 
application  ex  pai-lv,  or,  if  granted,  will  to 
dissolved,  when  it  apjH'ars  that  tlie  refusal  to 
grant,  or  the  dissolution,  cannot  leail  to  any 
injury,  or  cause  any  loss  to  the  )>laintilY, 
which  cannot  l)e  repaired  in  danuiges,  or 
affect  tlie  merits  nf  the  controversy  on  a  trial  in 
due  course.     Wingr.  Fairliaven,  8Cush.  363. 

1  Bill  V.  Sierra  Nevada  Company,  1  De 
G..  F.  it  J.  177;  6. fur.  N.  S.  ISl;  NVare  w. 
(irand  .lunction  Waterworks  Company,  2  It. 
.t  M.  470,  483;  .Stockton  and  Har'lleimol 
Railway  Company  v.  IammIs  and  Thirsk  Rail- 
way <'")mpauy,  2  Phil.  66ti,  (i70;  Healhi-<)te 
r.  .North  Staffordshire  Railway  (^onipauy,  2 
M'N.  \- <i.  100,108;  Uucaj.ier  and<  Carlisle 
Railway  Oimnanv  i'.  North  Western  lijillwav 
Compaiiy.  2  K.  &  .J.  2113;  (Steele  i-.  NorlU 
Mel.  R.Co.,  L.  R.  2  Ch.  App.  237;  Ex i,nrt« 
Hartri<lge,  L.  R.  5  Ch.  App.  671).  In  New 
.lersny,  the  Court  of  Chancery  has  no  power, 
b}-  injunction,  to  reHtrain  any  cili/.eu  (rum 

11 
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is  m:ulo  in  bi-oai.-h  of  an  express  or  implied  agreement  entered  into  by 
the  parties,  and  relates  to  matters  which  arc  not  of  public  interest.  An 
injunotion  may,  however,  be  granted  to  restrain  a  person  from  oppos- 
ing siieii  an  applieation  ;  '^  or  to  prevent  an  improi)er  approi)riatiou  of 
piililio  funds,  in  promoting  or  opposing  the  a|)plication.* 

The  Court  will  also  refuse  an  injunetiou  to  sta^'  i)roceedifigs  in  any 
criminal  matter.*  The  Court  has  no  jurisdiction  to  grant  an  injunction 
to  sta^'  proceedings  on  a  mandamus^  an  indictment,  an  information,  or 
a  writ  of  prohibition  ;  ^  but  this  restriction  applies  only  to  cases  where 
the  parties,  seeking  redress  hy  such  proceedings,  are  not  the  plaintiffs 
in  Equity  :  for,  if  they  are,  then  they  are  sul)ject  to  control  by  an  onlcr 
personally'  affecting  them.  If,  for  instance,  a  suit  were  to  be  instituted 
to  establish  a  right  to  land,  and  to  quiet  the  possession,  and  after  filing 
the  bill  the  plaintiff  should  prefer  an  indictment  for  a  forcible  entry, 
which  is  of  a  double  nature,  as  it  partakes  of  a  breach  of  the  peace  and 
is  also  a  civil  right,  "the  Court,"  said  Lord  Hardwicke,  "would 
certainU'  stop  the  proceedings  upon  such  an  indictment."  ®  Upon  this 
principle  his  Ijordship  acted,  in  The  Mayor  of  York  v.  Pllkington^ 
where  a  bill  had  been  filed  to  establish  a  right  of  fishing,  and  the  plain- 
tiffs in  the  first  cause  indicted  the  agents  of  the  defendants  for  a  breach 
of  the  peace  in  fishing :  there,  an  injunction  was  granted,  with  refer- 
ence to  what  was  civillj'  in  question  between  the  parties,  though  it  was 

also  the  subject  of  a  criminal  prosecution  :  for,  while  the  ques- 
*1621  tion  of  right  was  depending  in  *  Equit}-,  it  was  but  reasonable 

that  the  plaintiff  should  not  proceed  by  action  or  indictment 
until  it  was  determined  there. 

A  Court  of  Equity'  has  no  jurisdiction  to  stay  the  process  of  a  Court 

petitioning  either  branch  of  the  lefjislature  Jur.    299;    Munt  v.   The    Shrewsbury   and 

upon  any  subject  of  legislation  in  which  he  Chester  Railway  Co.,  13  Beav.  1 ;  Stevens  v. 

is    interested.     Such   restraint  would   be  an  South  Devon  Railway  Co.    13  Beav.  48;  The 

unauthorized    abridgment    of    the    political  Groat  Western   Railway  Co.    v.  liushout,  ,5 

rights  of  the  party  enjoined.     Story  v.  The  De  G.  &  Sni.  290;    Simpson  v.  Dennison,  10 

Jersey  City  and  Uergen  Point  Plank  Road  Hare,  51 ;  [Attorney-GeneraH'.  West  Hartle- 

Company,  1  C.  E.  Green,  13.      [Nor  will  the  pool  Imp.  Com.,  L.R.  10  Eq.  152]. 
Court  grant  an  injunction  on  a  doubtful  point  <  Holderstaffe   v.    Saunders,    0   Mod.   Ifi; 

of  constitutional  law,  nor  to  restrain  the  exe-  [Saull  v.  Browne,  L  R.  10  Ch.  App.  (U  ;  Kerr 

cution  of  laws  because  the  authority  delegated  v.  Corp.  of  Preston,   6  Ch.  Div.  4fi3;]    see 

by  them  may  be  used  unwisely,   or  injuri-  Burnett  v.    Craig,    30   Ala.    135;    [Moses  w. 

ously   to   the    public.      Inhabitants,    &c.   v.  Mayor,  &c.,  52  Ala.  198;  Schwab  t>.  City  of 

Seymour,  7  C.  E.  Green,  458.     Nor,  even  at  Madison,   49   Ind.  327;    Gault  v.  Wallis,   53 

the  instance  of  the  State,  where  a  corporation  Ga.   675;    Sheridan  v.  Colvin,    78   111.   237; 

has  been  permitted  to  spend  a  large  sum  of  Chicago  v.  Wright,  69  III.  318.     And  see,  as 

money   upon   its   construction    of    a    public  to   unauthorized   municipal   regulations  and 

grant,  there  being  a  doubt  as  to  the  autliority  ordinances.  Brown  v.  Trustees,  11  Ikish.  435. 

to  do  the  act.    Attorney-General  v.  Delaware,  See  also,  Wallack  v.  Society,   &c.,  67  N.  Y. 

&c.  R.  (Jo.,  12  C.  E.  (ireen,  l.J  23:    Wolfe  v.  Burke,  .56  N^  Y.  118;  West  v. 

2  Stockton  and  Hartlepool  Railway  Com-  Mavor  of  New  York,  10  Paige,  539]. 

pany  v.  I^eds  and  Tliirsk  Hallway  Company',  ^  Lord  Montague  v.  Dudman,  2  Ves.   S. 

xibi  supra.  396.   [See,  as  to  mandamus,  Columbia  County 

3  Attorney-General  v.  Corporation  of  Nor-  \3.  Brvson,  13  Fla.  281.] 
wi<-h,  16  Sim'.  225,  229;    Attorney-General  v.  o  2  Atk.  303. 

(Juardians  of   Southampton,   17  Sim.  6,  13;  7  2  Atk.  .302;  see  Lord  Montague  r.  Dud- 

Attomey-General  «.  Eastlake,  11  Hare,  205;  man,    2   Ves.   S.   .396;    Attorney-General  t>. 

17  Jur."  801;    Attorney-General  v.  Mayor  of  Cleaver,  18  Ves.  220. 
Wigan,  Kay,  208;  5  l)e  G.,  M.  &  G.  52;  18 
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of  Law,  upon  an  award  which  has  been  made  a  rule  of  Court  under  the 
Stat.  9  «&:  10  Will.  III.  e.  15  :  the  Court  in  which  the  submission  is  to 
be  made  a  rule,  alone  having  the  power  of  reviewing  the  award. ^ 

An  injunction  will  not  lie  to  relieve  the  plaintiff  against  a  judgment  at 
Law.  where  the  case  in  F.quity  proceeds  upon  a  ground  which  was  equally 
available  at  Law,  unless  tlie  plaintiff  can  establish  some  special  equitable 
ground  for  the  relief  which  he  asks.*^  Accordingly,  it  has  been  held, 
that  a  plaintiff  in  Equity,  who  had  pleaded  a  set-off  in  an  action  at  Law 
and  failed,  could  not  sustain  a  bill  for  an  account,  relating  to  the  same 
transaction  as  to  which  he  had  pleaded  the  set-off.'  But  if  a  defence 
could  not  have  been  made  availal)le  in  the  Court  of  Law,  at  the  same 
time,  or  under  the  circumstances,  and  there  is  no  laches  in  the  party  ap- 
plying, then  relief  will  be  granted,  and  the  Court  of  Chancery  will  in- 
terfere by  its  injunction.*  So  also,  if  a  fact,  material  to  the  merits, 
which  would  render  the  proceedings  upon  the  judgment  inequitable, 
should  be  discovered  after  a  trial,  which  could  not.  by  ordinary  diligence, 
have  been  ascertained  before,  relief  will  be  granted.^  These,  however, 
are  mere  exceptions  to  the  general  rule,  that  Equity  will  not  relieve 
alter  a  verdict  where  the  defendant  at  Law  might  properly  have 
defended  himself  there  ; '  or  where  there  has  *  been  a  mistake  in  *1622 


1  Gwinettt?.  Bannister,  U  Vcs.  530;  Daw- 
son r.  Sadler.  1  S.  &  S.  537;  Nidiols  v.  Koe, 
3  M.  &  K.  431,  438;  overnilin;^  S.  ('.,  5  Sim. 
!.')():  see  also  HeniinR  r.  Swiniiortfm,  2  I'liil. 
7!);  Uavies  r.  Getty,  1  S.  &  S.  411;  Pujie  i-. 
I)uncann<»n.  9  Sim    177. 

2  See  Stone  v.  Holmrt,  8  Pick.  466;  S. 
C,  10  Pick.  215:  Hihbard  r.  Eastman,  47 
N.  H.  .507.  A  Court  of  E(iuity  does  not 
issue  an  injunction  to  stay  pvoceediii^rs  at 
I^w  where  the  rights  of  a  partv  <an  be  ^'iHv 
sustained  in  a  Court  of  Law.  V'uliiT  r.  Cad- 
well,  G  Allen,  .5<(3,  505;  Derlivshire,  &c. 
Railway  Co.  c.  Serrell,  2  De  G.  &  S.  .353; 
Anderson  r.  DowlinK.  H  Irish  Va}.  590; 
New  York  Drv  Dock  Co.  r.  American  Life 
Ins.  &  Trust"  Co.,  11  Paip',  384;  Morris 
Canal  and  Haiikint;  Co.  r.  Dennis,  1  Beasliy, 
249.  I  An  injunction  will  not  lie  to  a  suit  at 
law  ujMiu  a  fnrci^ti  jud^^mont  on  the  (ground 
of  fraud,  fraud  Ixinj;  a  pMid  defence  at  Law. 
Ochsenhein  v.  Pniwlier,  L.  K.  8  Ch.  App. 
•195.  And  a  hill  which  shows  ujKm  its  face  that 
there  is  a  good  defence  at  Law  is  demurrable. 
Kemp  r.  fucker,  L.  K.  8  Ch.  App.  .3<59:  Wo- 
ninck  r.  Powirs,  .'»o  Ala.  5:  .Si  rew  .M-.wer  r. 
,M.lilir.  lie.  K.  (ir.cii,  lir,.| 

»  llarri-on  r.  Netlh-hip,  2  M.  &  K.  423, 
425;  and  s<c  Siiup«ori  r.  I/inl  Hnwdeu,  3  M. 
ti  i;.  97;  Moll.tt  r.  Kne<|uist,  20  !V-nv.  4<;fi; 
[Moore  r.  Mc(;ahn,  3  T-nn.  Ch.  415.) 

*  Kaniuharson  r.  I'itcher,  2  ltu«».  HI,  89. 

«  .Inrvm  r.  Chandl-r,  T.  k  K.  319. 

"  Protheroe  r.  Forman,  2  .Swansl.  227; 
and  see  Counlcxs  <if  (Inin-boniutrh  r  (Jifford, 
2  P.  Wms.  424:  Ld.  H.-d.  132:  Tavlor  r. 
Shcppard,  1  Y.  &  C.  Kx.  271.  279;  Ibink.y 
V.  Vernon,  2  Cox,   12;    Isaac  r.  IlumpRgc,  1 

1 


Ves.  J.  427;  3  Bro.  C.  C.  463;  Bateman  v. 
Willoe,  1  Sch.  &  Lef.  205;  Hibbard  v.  Mor- 
rison, 47  N.  H.  .507;  Fuller  v.  Cadwell,  6 
Allen,  505;  Borland  v.  Thornton.  12Cal.  440; 
Ponder  r.  Cox,  20  (Jeo.  485;  .Ionian  r. 
Thomas,  34  Miss.  72;  Todd  f.  Fisk,  14  La. 
An.  13;  (iibson  v.  Moore,  22  Texas,  fill; 
Kreichbaum  r.  Bridges,  1  Clarke  (Iowa), 
14:  FarnuTs'  Bank  c.  Vanmeter,  4  Hen.  & 
M.!),53;  1  )odKe  1.'.  Strong:.  2  .lohn.  Ch.  230; 
Marine  Ins.  Co.  r.  Hodj^son,  7  Cranch,  .332; 
Woodworlli  r.  Van  Buskirk,  l.Iohn.Cli.  432; 
Vaughn  r.  Fuller,  23  (ieo.  ;if>(i ;  Forsvthe  tj. 
McCreifrht,  10  Kich.  K«i.  (S.  C.)  .308;  [Kobin- 
son  r.  Wheeler,  51  N.  IL  -384].  An  injunc- 
tion will  not  be  granted,  if  the  person  .seeking 
it  could,  by  proi)er  vitfilance,  have  ))rotecte(l 
himself  from  injurv  bv  the  ordinary  means 
at  Law.  AlbrittonV.  Bird,  H.  M.  Charlt.  93; 
Dodge  r.  Strong,  siipni  ;  Fuller  v.  Cadwell, 
(i  Allen,  505;  Derbyshire,  v*!;c.  H.'iilway  Co. 
r.  Serrell,  2  De  (L'&S.  3.53;  Anderson?'. 
Dowling,  11  Irish  Kq.  .590;  N.  Y.  Dry  Dock 
Co.  r.  Amer.  Life  Ins.  &  Trust  Co.,  II  Paige, 
384;  Morris  ('anal  iS:  Banking  Co.  r.  Dennis, 
1  Hea^ley,  249:  Taliaferro  v.  Branch  Bank 
Mont.,  2.3  .\la.  755;  Chambless  t'.  Taber,  20 
(;eo.  Km;  Smith  r.  Kyan,  20  Texas,  061; 
Farmers',  &-C.  Bank  f."Buse.  27  Ceo.  391; 
Stiibbs  r.  Lenyitt,  .30  Ala.  3.52:  Watt  r.  C.>bl., 
.32  Ala.  5;iO;  Methodist  P.  Church  v.  Miiynr 
aii(l  Common  Council  of  Ballinmre,  OCill, 
.191;  Itrie-.h  r.  McCauley,  7  Cill.  189;  Bru- 
ner  r.  I'liinters"  Bank,  2.1  Miss.  406:  Yonguo 
r.  Billup".  23  Mi-s.  407;  Iiiilav  v.  Cnrpentier, 
14  Cal.  173;  Fmerv  v.  Van'  Si.kle.  2  Mc- 
Carter,  144;  [Miller  t>.  Palmer,  55  Miw. 
.323]. 
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*10'2o  INMUXCTliA'S   AND   RESTRAINING  ORDERS. 

tlio  plcuiliiigs,  or  in  Iho  conduct  ol"  tho  cause  ;  ^  or  mcrclj'^  to  let  in  new 
corroborative  evidence.' 

An  important  distinction  has  frequently  been  attempted  to  be  drawn 
between  an  error  or  mistake  in  fact,  and  an  error  or  mistake  in  law. 
"NVith  respect  to  the  former,  it  has  been  clcai-ly  settled,  that  where  a 
deed  has  been  executed,  or  money  paid,  from  ignorance  of  a  fact,  or 
nnder  an  erroneous  impression  respecting  it,  a  Court  of  Equity  will  re- 
lieve ;  but  there  seems  to  have  been  some  dilfereuce  upon  the  question 
wliether  it  would  do  so,  when  an  act  has  been  done  under  a  mistake  of 
law.^  With  regard  to  the  cases  on  this  head,  in  which  relief  has  been 
given,  some  of  them  are  attended  with  circumstances  of  fraud  or  cir- 
cumvention, and  others  of  them  lie  so  much  on  the  borders  of  the  two 
kinds  of  errors,  that  they  are  to  be  classed  amongst  instances  of  errors 
of  fact,  rather  than  errors  of  law  ;  *  but,  in  Fidlen  v.  Heady, ^  Lord 
Hardwicke  intimated,  that,  if  parties  are  entering  into  an  agreement,  and 
have  the  facts  before  them,  and  their  counsel  choose  to  construe  it, 
taking  upon  themselves  the  knowledge  of  the  law,  he  would  then  hold 
them  bound.  Lord  Eldon  has  quoted  this  passage  with  evident  appro- 
bation ;  and,  whatever  may  be  the  rule  generally  as  to  other  parties, 
yet,  in  family  arrangements,  it  seems  to  be  settled  that  they  will  not  be 
disturbed,  after  a  long  acquiescence,  on  the  ground  that  they  are 
founded  on  a  mistake  of  the  parties,  or  because,  in  the  result,  they  may 
turn  out  to  be  more  advantageous  to  one  party  than  the  other.®  We 
may,  therefore,  infer,  from  these  cases,  that  an  injunction  will  not  be 
granted  to  stay  any  legal  proceedings  on  the  ground  that  the  deed  or  in- 
strument upon  which  an  action  was  brought  was  made  under  a  mistake 

in  point  of  law  :  ^  for  ignorantin  juris  non  excusat.^ 
*1623       *  Having  now  considered  the  several  cases  in  which  the  Court 
will  not  interfere  by  injunction,  the  principal  instances  in  which 
injunctions  may  be  obtained  will  be  mentioned.^ 

1  Stephenson   v.   Wilson,    2   Vera.    325 ;  *  See  3  M.  &  K.  99. 
Blackhall  v.  Combs,  2  P.  Wms.  70;  Kemp  v.  6  2  Atk.  591;  cited  1  V.  &  B.  30. 
Mackrell,  2  Ves.  S.  579;  Holworthy  v.  Mort-  6  See   Tweddell  v.  Tweddell,   T.  &  R.  1, 
lock,  1  Cox,   141;    Great  Western   Railway  11;    Bellamy  t'.  Sabine,  2  Phil.  425;    Jenner 
Company  v.   Cripps,   5  Hare,  91;    Farmers'  v.  Jenner,  2  Giff.  232;  2  I)e  G.,  F.  &  J.  359; 
Bank  f.Vannieter,  4  Rand.  553;    .Jan.ison  v.  Talliot  i'.  Staniforth,  1  J.  &  H.  484, 

May,  13  Ark.  GOO.     A  suit  at  Law  will   not  7  Stocklcy  v.   Stockley,    1  V.   &   B.    23; 

be  "enjoined   because   of  the   refusal   of   the  Clifton  u.  (Jockburn,  3  M.  &  K.  76;  Neale  v. 

Court  to   postpone  the  trial.     Hamilton  v.  Ncale,  1  Keen,  672,  682.     [But  where  a  judR- 

Dobbs.  4  C.  E.  Green,  227.  ment  creditor  paid  over  money  collected  by 

2  Ware  v.  Horwood,  14  Ves.  31;  Bullock  execution  to  the  assignee  in  "bankruptcv  of 
V.  Chapman,  2  De  G.  &  S.  211 ;  see  Smith  v.  the  debtor  under  a  mistake  of  law,  the  Court 
Lowry,  1  .John.  Ch.  320;  Slack  v.  Wood,  9  ordered  the  assignee,  as  its  oflicer,  to  repay 
Grattan,  40;  Ilibbard  v.  Eastman,  47  N.  II.  the  money,  James,  L.  J.,  remarking  lliat 
507.  An  injunction  was  granted  against  a  "the  Court  of  Bankruptcj'  ought  to  be  as 
judgment  at  Law,  grounded  on  a  bill  of  sale,  honest  as  other  people."  £x  parte  James, 
which  was  fraudulently  obtained.    Crawford  L.  R.  9  Ch.  App.  609.] 

V.  Crawford,  4  Des.  176.  ^  J?room's  Maxims,  249  et  seq. 

3  Pusey  V.  Desbouvrie,  3  P.  Wms.  315:  i  An  injunction  will  generally  be  granted 
Broderick"  V.  Broderick,  1  P.  Wms.  2.39;  to  secure  the  enjoyment  of  a  statute  privilege, 
(>)ckingv.  Pratt,  1  Ves.  S.  400;  Piugiiam  v.  of  which  the  party  is  in  actual  possession, 
Bin'Miam,  ib.  126;  Ramsden  v.  Hvlton,  2  Ves.  unless  the  right  is  doubtful.  Boston  &  Low- 
S.  y04.                                           ■                   •  ell  R.  R.  Co.  f.S.&  L.K.  R.  Co.,2Gray,27; 
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It  is  a  general  rule,  that  wherever  a  part}-,'-  In-  fraud,  accident,  mis- 
take, or  otherwise,  has  obtained  an  advantage  in  proceeding  in  a  Court 
of  ordinary  jurisdiction,  which  must  necessarily  make  that  Court  an  in- 
strument of  injustice,  a  Couit  of  Kquity  will  interfere  to  prevent  a  man- 
ifest wrong,  bv  restraining  the  party  whose  conscience  is  thus  bound, 
from  using  the  advantage  he  has  there  gained.^  Thus,  if  by  fraud,  acci- 
dent, or  mistake,  a  deed  is  framed  contrary  to,  or  beyond  the  intention 
of  the  parties  in  their  contract  on  the  subject,  and  the  forms  of  the  Courts 
of  Common  Law  will  not  admit  of  such  an  investigation  as  will  enable 
them  to  do  justice,  the  Court  of  Chancery  will  restrain  the  party  from 
as;5erting  his  legal  rights  under  the  instrument  in  those  points  in  which 
it  is  so  framed,  until  the  question  has  been  investigated  :  when  if  the  com- 
plaint be  well  founded,  it  will  either  rectify  the  instrument  in  the  points 
complained  of,  or  permanently  restrict  the  part}-  from  making  use  of  it.* 
There  are  also  many  other  cases  in  which  the  legal  defence  to  a  claim 
set  up  at  Law  rests,  either  exclusively  or  in  a  great  degree,  within  the 
knowledge  of  the  party  advancing  the  claim ;  and  as  it  is  against  con- 
science that  the  party  should  proceed  in  the  assertion  of  his  claim  without 
communicating  the  information  he  possesses,  it  has  become  one  of  the 
modes  of  equital)le  interposition  to  afford  relief,  by  injunction,  until  the 
discovery  is  obtained.  Fraud,  accident,  mistake,  and  discoveiy,  are, 
therefore,  four  of  the  principal  grounds  upon  which  injunctions  may 
be  applied  for,  to  stay  proceedings  at  Law.  And  it  is  to  be 
observed,  *  that  an  injunction  to  restrain  proceedings  at  Law,  *1624 
when  awarded,  does  not  deny,  but  admit,  the  jurisdiction  of  the 


NfwViiirjrh.  &c.  Tump.  r.  Miller.  5  .John.  CM. 
IDI ;  Livin^Hton  v.  Van  lui^i-n.  9  John.  507; 
Croton  Tiirnp.  r.  Kvrltr.  1  .John.  Ch.  GU; 
I).-l.  &  k.-ir.  Canal  &  C.  A.  H.  &  T.  Co.  v. 
liar.  &  0.1.  Bav  K.  Co.,  1  C.  E.  Green,  321, 
378. 

i  No  person  can  enjoin  a  jiidfrnient  at  Law 
to  which  he-is  not  a  [iiirty;  liut  if  he  is  nf^- 
prieve'l,  he  should  prav  an  injunction  to  the 
(•x<-<-uiion.  .Ionian  r.  \Villianis,  3  l^und.  501 ; 
I.Miiv.r  r.  Woodhall,  35  T.  xa-,  087]. 

«Hiht)ar.l  v.  I-ji-tman.  47  N'.  U.  507:  IVl- 
lows  c.  .Stone,  U  N.  II.  -ioa;  iLiii.l  r.  K.il- 
iriL'ton.  13  N.  H.  72:  .Miller  r.  M<<'arr,  6 
I'm  -..  451:  Hrijrc'  "•  '-'w.  •*  J"hn.  Ch.  22; 
I;  ■  r.  Harixr,  !)'.)  Mn.-is.  175:  ?.<e  Moshv  r. 
Jlii-kitin.  4  Hen.  &  .M.  427;  Marine  Ins.'<'o. 
r.  Hr.djfMm,  7  ("ranch.  332;  (jlcnn  v.  Fowler, 
8  liill  &  .J.  340;  Kinerxon  v.  IVlall.  13  Vt. 
477:  Urit'iT'  '■  Shaw,  15  Vt.  78:  WiuRafe  r. 
Ilnvw....d.  40  S.  II.  4»1.  453:  Moore  r.  (;am- 
l)l.-.'  1  Storkt.  2»0:  \Vrit;lit  r.  Katon.  7  Wis. 
Wt5:  Hradh-v  r.  Hichardw-n.  2  Ulatch.  (.'.  C. 
343:  H.  C.  'i3  Vt.  7J<>;  l»onncll  v.  I'arrott.  13 
Iji.  An.  2.V).  Efiuity  will  not  by  injunction 
ennldc  a  party  to  try  in  I''.«|uily  a  cnsi-  the  de- 
fendant hat  iH-Kiiti  io  try.  and  which  can  and 
rhould  nio"!  projHrly  U- tri<d  in  a  Court  of 
Law.  Hfi'vcs  r.  ('oo|MT,  1  lli-a'-lcv  Ch.  223; 
H.  C.  th.  4!»8:  Fuller  r.  <  adwell,  6  Allen,  ."iO.!: 
(Watcrlow  r.  Bacon,  L.  K.  2  V.<\.  514:  Mitch- 
ell r.  Oakley,  7  I'aige,  G8;  Crane  r.  Bunnell, 
Toi..   II.  40  1.' 


10  Paipe,  .333:  M'Lin  v.  Robinson,  1  Heisk. 
678;  Chadwtll  v.  .lordan,  2  Tenn.  Ch.  635. 
But  if  new  parties  must  be  hroni;:lit  in  to  do 
complete  justice,  Etiuity  will  interfere.  Had- 
difte  I'.  Varner,  56  (Ja.  222.  A  purtly  1i';,mI 
defence,  such  as  )>nyment,  will  not  justify 
comint;  into  Ivpiity.  Williams  v.  .Stewart,  50 
(ia.  663.  And  in  no  case  oujjht  the  rifjjlit  of 
the  defendant  to  proceed  to  judjjnient  at  Law 
on  a  lepal  demand  to  be  interfered  with  by 
injunction.  Cliadwell  r.  .Jordan,  2  Tenn. 
Ch.  635:  Hill  r.  Billin^'slcv,  53  Miss.  Ill; 
Ilenwood  f..Iarvi.s,  12  C.  E.  Green,  247.  And 
when  a  stay  of  f)roceedinp<  at  Law  is  asked, 
the  Chancellor  may  recpiire  a  confession  of 
jud(;ment  in  the  action  at  Law.  (ireat  Falls 
Man.  Co.  r.  Henrv,  25  tiratt.  575.  Infia, 
1624,  n.  2  &  3.  W'hen  jud^nient  was  jfiven 
"  to  be  dealt  with  a.x  the  Court  of  Chancery 
Khali  dirii't,"  execution  may,  on  (food  cause 
shown,  be  allowed  befon-  lii-.-irinp  on  the  mer- 
its, the  proceeds  to  be  brought  into  Ccuirt. 
IIorl>;es  r.  Fincham,  1  Ch.  l)iv.  II].  An  in- 
lunction  X*  never >;ranled  tostava  suit  before 
jud(;ment  merely  because  the  plaintiff  has  no 
can<ie  of  action.  Chadoin  v.  Ma^ee,  20 
Texas,  476.  PrfweedinK"  ••>  one  suit  in 
I>|uity  may  be  n-st rained  by  an  injunction 
obtained  in  another  suit.  I'nidential  Ins.  (.'o. 
r.  Ihomas.  L.  K.  3  Ch.  Ap.  74.  (See  nnU, 
1507,  n.  ».  I 

<  \A.  lied.  127;  Edc^i  on  Inj.  4-14. 
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IX.irXCTIONS   AND   RESTRAINING   ORDERS. 


Courts  of  ('oininon  Law  :  ami  tlie  <;roiiiul  upon  wliu-h  it  issues  is,  that 
thov  aiv  inakiuiT  use  of  tlu'ir  jurisdiction,  contrary  to  equity  and  good 
conscience.' 

In  tliese  cases,  the  interference  of  a  Court  of  Equity  is  founded  upon 
strict  equitable  principles.  Sometimes,  however,  the  question  between 
the  parties  depends  partly  upon  a  legal  title  and  i)artly  on  an  equity 
which  will  arise  only  m  the  event  of  that  title  Iteing  decided  in  one  way. 
In  such  a  case,  the  practice  of  the  Court  is,  to  require  that  the  party  ap- 
plying to  the  Court  for  its  interposition  should  admit  the  legal  right  of 
the  other  party,  as  in  the  case  of  giving  judgment  in  ejectment ;  ^  or,  if 
circumstances  are  not  such  as  to  entible  him  to  do  that,  then  to  allow  the 
action  to  go  on,  but  to  restrain  execution  on  the  judgment,  in  order 
that  the  legal  rights  of  the  parties  may  be  Hrst  ascertained,  and  that  the 
plaintiff  ma}'  then  come  to  the  Court  to  appl}-  those  legal  riglits.^ 

In  cases  resting  upon  purely  equitable  grounds,  the  injunction  is  not 
confined  to  an}^  one  point  of  the  proceedings  at  Law ;  *  but,  upon  a 
proper  case  being  presented  to  the  Court,  it  may  be  granted  at  any 
stage  of  the  action.^  Thus,  an  injunction  is  sometimes  granted  to  stay 
trial : "  sometimes,  when  the  parties  are  in  a  condition  to  enter  up  judg- 
ment, to  restraui  their  so  doing ;  "^  and  sometimes  it  is  issued  after  a 
judgment,  to  stay  execution,  or  proceedings  under  an  execution.*    The 


1  Hill  V.  Turner,  1  Atk.  515;  and  see 
Sheffield  v.  Duchess  of  Buckinghamshire,  ib. 
628. 

2  It  is  a  rule  of  practice  in  the  Circuit 
Courts  of  the  United  States  not  to  stay  an 
ejectment  suit  until  it  can  be  investigate*!  in 
Equity,  unless  judgment  be  entered  therein. 
Turner  v.  Amer.  IJapt.  Miss.  Union,  5  Mc- 
lean, .344;  see  Henry  v.  Tupjier,  il  Vt.  518; 
[Ham  V.  Schuyler,  2  .lohns.  Ch.  140;  Carroll 
V.  Sand,  10  Paige,  298;  Johnston  v.  McAr- 
thur,  64  N.  C.  675.  Where  ejectment  is 
pending,  the  plaintiff  cannot  enjoin  the  de- 
fendant from  selling  the  crops  raised  on  the 
land,  because  of  the  defendant's  insolvenc}'. 
He  has  no  lien,  and  stands  in  no  better  attitude 
than  anv  other  general  creditor.  Walker  v. 
Zorn,  50  Ga.  .3701. 

8  Barnard  v.  Wallis,  C.  &  P.  8.5,  90;  Hud- 
son V.  Temple,  9  W.  R.  24.3;  not  reported  on 
this  point.  29  Heav.  536 ;  and  sfe  Si/ton,  875. 
[If  the  bill  be  first  tiled  to  get  rid  of  a  legal 
demand,  such  as  a  policy  of  insurance,  on  the 
ground  of  fraud,  a  suit  at  Law,  subsequently 
commenced  on  the  demand,  will  not  be  en- 
joined :  Hoare  v.  Bremridge,  L.  R.  8  Ch. 
App.  22;  except  upon  the  terms  of  consent- 
ing to  give  judgment  at  Law :  Id. ;  Chadwell 
V.  Jordan,  2  Tenn.  Ch.  635.  And  see  ante, 
1623.  note  3 ;  Staples  v.  Turner,  29  Gratt. 
575.] 

•*  A  judgment  may  be  enjoined  for  part, 
and  be  allowed  to  proceed  for  the  residue. 
Dunlap  V.  Stet.son,  4  Mason,  349;  Lvles  v. 
Hatton,  6  Gill  &  J.  122;  Bell  v.  Cunning- 
ham, 1  Sumner,  89. 

6  Albritton  v.  Bird,  R.  M.  Charlt.  93; 
Spun-  V.  Benedict,  99  Mass.  463,  467. 


6  Codd  V.  Wooden,  3Bro.  C.  C.  73;  Lady 
Arundell  v.  Phipps,  10  Ves.  139,  144;  Rowe 
V.  Wood,  2  Swanst.  234,  n.  (n);  Holme  v. 
Brown,  9  Hare  Ap.  29;  and  see  Lloyd  v. 
Adams,  4  K.  &  J.  467. 

"  Turner  v.  Wright,  1  J.  &  W.  290; 
Williams  v.  Roberts,  8  Hare,  315. 

8  Protheroe  v.  Forman,  2  Swanst.  227, 
234,  n.;  Brooks  v.  Purton,  1  Y.  &  C.  C.  C. 
271.274;  Williams  v.  Davies,  2  Sim.  461; 
Grant  v.  Lathrop,  23  N.  H.  67;  Kenyon  v. 
Clarke,  2  R.  I.  67;  Shaw  v.  Dwight,  16"  Barb. 
5-36.  In  reference  to  the  damages  allowed  in 
some  States  upon  a  dissolution  of  an  in- 
junction of  this  character,  see  Taylor  v.  Mor- 
ton, 5  J.  J.  Marsh.  67;  Wilson  v.  McCul- 
lough,  ib.  363 ;  Griffin  v.  Pickett,  6  J.  J. 
Marsh.  389 ;  Brown  v.  Commonwealth,  ib. 
653;  Washington  v.  Parks,  6  Leigh,  581; 
Howard  v.  Warfield,  4  Harr.  &  M'H.  21; 
Thomas  v.  Brashear,  4  Monroe,  67 ;  Clayton 
V.  Anthony,  15  Grattan,  518:  Williams  v. 
Close,  14  La.  An.  737.  [An  action  will  lie  to 
prevent  a  cloud  being  cast  on  title  to  real  es- 
tate by  execution  sale,  as  well  as  to  remove 
a  cloud.  Mann  v.  Utica,  44  How.  Pr.  334. 
It  will  lie  to  enjoin  the  sheriff  from  selling 
under  an  illegal  assessment.  Mcl'ike  v.  Pen, 
51  Mo.  63.  And  the  ("ourt  will,  in  p.  pro])er 
case,  enjoin  the  sale  of  complainant's  realty  ■ 
under  an  execution  against  a  third  person: 
Pettit  V.  Shepherd,  5  Paige,  502;  Oakley  v. 
Trustees,  6  Paige,  265 ;  Merriman  «;.  Pofk,  5 
Heisk.  717;  Moore  v.  Cord,  13  Wis.  213; 
Gamble  v.  Loof,  14  Wis.  46.5 ;  Lockwood  v. 
Kitteringham,  42  Iowa,  257 ;  although  no 
title  would  in  fact  pass :  Vogler  v.  Mont- 
gomery,   54  Mo.   578.     But  the  injunction 
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Court  is.  however,  very  eautions  in  interfering,  when  the  application  is 
made  on  the  eve  of  the  trial  at  Law  ;  ®  and  it  is  to  be  remembered,  that, 
after  a  judgment,  an  injunction  will  not  be  granted,  except  in 
those  cases  *  where  there  has  been  fraud  or  collusion  in  obtain-  *1625 
ing  a  verdict ;  or  where  the  party  has  been  unable  to  defend  him- 
self etfectuallv  at  Law,  without  any  fault  or  negligence  of  his  own;  or 
where  the  plaintitf  has  possessed  himself  of  something  bj'  means  of 
which  he  has  obtained  an  unconscientious  advantage.^     In  short,  the 


should  not  be  pranted  where  it  mi^ht  preju- 
dice the  creditor's  ri<rht  against  liis  debtor; 
for  the  right  of  the  complainant,  as  a  tiiird 
party,  may  be  protected  as  well  after  as  be- 
fore execution  sale.  Freeman  r.  Elniendorf, 
3  Halst.  Ch.  47.5,  655;    Goldstein  v.   Kellv, 

51  Cal.  301;  Moore  f.  Ilalluni,  1  Lea,  511; 
Sanders  r.  Everett,  3  Tcnn.  Cli.  520.  And 
see  Groves  c.  Webber,  72  111.  tJOG :  Kea  v. 
Longstreet,  54  Ala.  2"Jl ;  ti<iodell  r.  Blunier, 
41  Wis.  im;  Wilson  v.  Hyatt,  4  S.  C.  3(i9. 
An  injunction  will  lie  to  protect  the  home- 
stead from  sale  by  execution :  Irwin  v.  Lewis, 
50  Miss.  .363;  and  against  dispossession  by 
proces.s  in  a  suit  to  which  the  complainant  is 
no  party:  Hanks  v.  Parker,  80  N.  C.  157. 
A  person  in  fifissession  of  land,  however  de- 
fective his  title  may  be,  is  entitled  to  main- 
tain an  action  to  quiet  his  title  and  possession 
against  an  adverse  claimant  whose  title  is 
weaker  than  his.  Giltenau  v.  Lamert,  13 
Kans.  476  :  Hrenner  r.  Uigelow,  8  Kans.  436; 
Aliler  of  a  person  out  of  possession :  Orton 
r.  .Smith,  18  llow.  263;  Burton  r.  Glea.-on, 
b>i  III.  25:  f'lark  r.  Covenant,  &c.  Ins.  Co., 

52  Mo.  272;  Daniel  v.  Stewart,  55  .Via.  278; 
unless  h<*  shows  some  special  equity,  that 
is  some  obstacle  which  would  embarrass,  the 
remedy  at  I  jiw.  I'laut  v.  Barclay,  56  Ala.  561. 
AliUr  also  of  a  [ier.«on  having  no  interest  ex- 
cept that  he  ha.s  warranted  title:  Bissell  r.  Kel- 
logg, 60  Harl).  617;  Huntington  r.  .Allen,  44 
MI'S.  654:  but  see  Ely  r.  Wilcox,  26  Wis. 
91;  or  a  mere  right  to  sell  for  the  purposes 
of  administration  or  <listributi')n  :  Kobinstui 
r.  .Joplin.  54  Ala.  70;  nor  where  the  bill 
Mates  iinlv  a  pretended  title  in  defendant: 
T<.rrent  r'  I»<«.ming  Oi.,  22  Mich.  354.  If 
the  land  1m;  vacant.  Equity  will  net.  O'Brien 
t.  ("reig,  10  KaiiH.  202.  If  neither  iiarty 
have  titli-,  liill  will  be  dismissed.  San  iJiego 
r.  Allix-in,  Hi  Cal.  160.  In  Tennessee,  the 
bill  will  lie  by  a  p<'rson  out  of  possession. 
Almony  r.  Hicks,  3  Head,  .30;  Tlioinpson  v. 
Mcbanl'.  4  Heisk.  370.  As  to  what  consti- 
tutei  a  I  loud  on  the  title,  see  Konria  r.  Sage, 
48  .S.  Y.  178;  .N'ewell  v.  Wheeler.  48  N.  Y. 
4WI;  King  r.  Iliggiu-.  3  Oreg.  406. 

.lurisdiction  baxd  on  a  cloud  upr>n  the 
tille  has  tx-en  su«tninrd  when-  the  wrongful 
ametidment  of  the  sliiTiff  woulil  o|xTate  as  a 
cloud.  O'Coni.er  r.  Wilson,  57  III.  226. 
Where  there  was  a  sale  under  a  void  decree 
of  foreclosure.  Hodgen  r.  (iutt<TV,  58  III. 
431.  Where  an  ailniiiiistrnlor  was  alHiut  to 
•ell  proiierty  di«po"ed  of  by  the  decedent  in 
hii  lifetime.  Gerry  r.  Stiinson,  60  .Me.  186. 
Wliere  the  title  against  which  relief  is  sought 
if  iich  as  would  drife  the  other  party  to  pro- 
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duce  his  title  in  defence.  Lick  v.  Ray,  43 
C'Ul.  85.  Where  the  claim  arises  from  a  col- 
lector's deed  on  a  sale  for  taxes,  and  the  taxes 
have  been  in  fact  paid.  Gage  f.  Rohrback, 
56  111.  262;  Gage  v.  Billings,  56  III.  268; 
Gage  V.  Chapman.  56  111.  311.  Great  caution 
should  be  exercised  in  such  cases.  Glazier 
r.  Bailey.  47  Miss.  395.  Equity  will  relieve 
if  the  cioud  is  an  illegal  tax  deed :  Lee  r. 
Ruggles,  62  III.  427;  upon  payment  of  the 
purchase-money  at  the  ta.K  sale,  other  taxes, 
and  interest:  I'helps  v.  Harding,  87  III.  442; 
Baruett  v.  Clive,  60  111.  205;  together  with 
all  costs:  Bank  of  Kentucky  v.  Gay,  1 
Memph.  L.J.  311;  Bloomstein  v.  Brien,  3 
Tenn.  Ch.  55.  See  Carlisle  v.  Tindall,  49 
Jliss.  229.  Or  where  the  cloud  is  an  invalid 
patent.     Daiiforth  v.  Morrical,  84  III.  456. 

Equity  will  not  interfere,  even  in  favor  of 
an  infant,  to  cancel  a  deed  as  a  cloud  upon 
the  title,  when  the  deed  is  void  on  its  face. 
Cohen  f.  Sharp,  44  Cal.  29;  Guest  r.  Brook- 
lyn, 69  N.  Y.  507.  Aliter,  where  the  deed  is 
good  on  its  face,  and  the  defect  can  only  be 
made  to  appear  by  extrinsic  evidence.  Sanx- 
arv  r.  Hunger,  42  Ind.  44;  Daniel  v.  Stewart, 
55"  Ala.  278:  AhUn  r.  Trubee,  44  Conn.  455; 
Carroll  i\  Brown,  28  (Jratt.  791.  And  see,  .-is 
to  the  right  of  complainant  to  come  into 
equity  for  the  cancellation  of  notes,  although 
there  is  a  good  defence  at  Law:  Smith  v. 
Smith,  3  .Stew.  E(i.  564.] 

«•  .Scton,  877,  citing  Larmuth  v.  Simmons, 
11  Feb.,  1854;  and  see  Holme  v.  Brown,  9 
Hare  Ap.  29;  Lloyd  v.  Adams,  4  K.  \-  .1.  467. 

1  See  Forresters.  Wilson,  1  Duer(X.  Y.), 
624;  Kent  v.  Ricards,  3  .Md.  Ch.  Dec.  392; 
[Walker  i!.  Shreve,  87  111.  474;  Finch  v.  Hol- 
linger,  47  Iowa.  173;  Crime.  Hamlley,  94  U.  S. 
652;  (irubbr.  Kolb,  55  Ga.  630  ;  Hendricksoii 
I".  Hinckley,  17  How.  443;  Ki-arney  r.  Smith, 
3  Yerg.  127;  Kicliinoiiil  Kii(|uirer  v.  lioliiiison, 
24  Gnitt.  548;  IlailroadCo.  r.  Ncal,  1  Woods, 
353;  Shields  r.  Mc(  lung,  (>  W.  Va.  79; 
Smith  V.  Allen,  63  111.  474;  Craft  r.  Thomi>- 
son,  51  N.  H.  536.  If  the  defence  at  Law  fail 
because  the  purtv  could  not  be  a  witness,  the 
bill  will  111"  held  1)a<l  on  demurrer.  Robinson 
r.  Wheeler,  51  N.  H.  384.  And  Kqiiity  will 
not  iiiiiH'acli  a  judgmeni  iqion  a  bill  Mttacking 
the  truth  of  iin  ollicer's  rclurn  on  parol  li'sti- 
mony.  Wardsboro  r.  Wliilliiighiini,  45  Vt. 
450.  And  see  Driver  r.  Colib,  I  'reiiii.  Ch. 
490.  St-c  also  I>'flwick  r.  Ilaniilton,  9  Heisk. 
310.]  An  injunclioii  will  be  gninleil  to  pre- 
vent a  (iiirly  making  use  of  a  legal  writ  of 
exe^'iition  for  the  purpose  of  vexation  and  in- 
iiislicc.  C<ilt  V.  Cornwell,  2  Root,  109. 
Where  an  attorney  brings  a  suit  without  any 
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INJUNCTIONS  AND  RESTRAINING  OKnKRS. 


Courts  aiv  uuwilliiiu"  (o  intcrlrri',  whciv  it  :ip[>e'iu's  that  the  phuntiiriias 
lain  l>y  until  ■aIXvv  a  trial  has  tai^i'ii  place. - 


antliovitv  from  tho  plaintilTs,  and  tlio  defciut- 
nut  ol)ta"ii\s  a  jiuisjim-nt  for  cdstts,  a  t'oiirl  of 
Equity  will  restrain  tlu'  t'liforcinn'  of  smh 
jndu'iiu'tit  In'  a  jifrpotual  iujumtioii,  if  it  be 
shown  that  "tlieattornev  is  poor  and  unable  to 
resi>oud.     Sinvth  i:  IJaleli.  40  N.  H.  ;i(i3. 

Where  a  claim,  in  wliieli  an  aetion  had 
1)een  brought,  was  settled,  liefnre  tiie  term  of 
theCwnrt  was  begun,  and  the  plainlit't'  wron;;'- 
fiilly  entered  the  aetion,  took  juduiiient  and 
execution,  and  long  afterwards  assigned  the 
execution,  an  injunction  was  granted  to  re- 
lieve the  debtor  m  the  execution  against  its 
euforeenient.    Devall  v.  Scales,  49  Maine,  320. 

[A  Court  of  Kquity  is  not  a  (./ourt  of  re- 
view to  correct  the  errons  and  irregularities 
in  the  ])roceedings  of  a  Court  of  Law.  Tilton 
r.  Cotield,  03  U.  S.  163;  Max wel h?.  Stewart, 
22  Wall.  79;  Greenlaw  v.  Kernahan,  4  Sneed, 
380:  Holmes  v.  Steele,  28  N.J.  l^:q.  173;  (ileiiii 
V.  Maguire,  3  Tenn.  Ch.  605:  New  York.&c. 
R.  Co.  V.  Haws,  56  N.  Y.  175;  Gibbons  «. 
Bressler,  61  III.  110.  But  Equity  will  relieve 
against  a  judgment  obtained  in  violation  of  a 
■written  stipulation  for  notice  :  Foote  y.  Des- 
pain,  87  111.  28;  or  l\v  inducing  defendants 
to  withdraw  an  equitable  plea  by  ay)romise  to 
do  the  equity :  Markham  v.  Augier,  57  Ga. 
43 :  or  not  to  make  a  legal  defence :  Baker 
I'.  Redd.  44  Iowa,  179.  And  where  a  party 
sued  out  an  injunction  to  restrain  the  collection 
of  a  void  and  unjust  judgment,  which  was 
dissolved,  whereupon  he  immediately  tiled  a 
second  liill,  which  was  held  suliicient  to  entitle 
him  to  relief;  it  was  held  that  complainant 
was  entitled  to  perpetually  enjoin  a  judgment 
recovered  in  the  mean  time  on  the  injunction 
bond,  as  well  as  the  original  void  judgment. 
Weaver  v.  trover,  79  111.  417.  But  see  Blytlie 
V.  Peters,  3  Verg-.  378.  Where  (he  e(|uityon 
which  an  injunction  is  based  goes  only  to  a 
part  of  a  judgment,  the  injunetioii  should 
provide  that  the  judgment  creditor  may  pro- 
ceed by  execution  to  collect  the  undisputed 
balance.  Levy  v.  Steinbach,  43  Md.  212. 
A  legatee,  against  whom  the  administrator 
has  recovered  a  judgment  for  a  delit  due  the 
estate,  may  enjoin  execution  on  the  ground 
that  the  executors  were  indebted  to  him  in  a 
larger  amount  in  right  of  his  legacy,  were  in- 
solvent, and  the  estate  out  of  debt.  Dobbs  v. 
Protho,  57  Ga.  14;  Parker  v.  Britt,  4  Heisk. 
243.  See  also  Ewing  v.  Nickle,  45  Md.  413; 
Gaines  v.  Kennedy,  53  Miss.  103.  Equity 
will  enjoin  a  judgment  where  it  ajipears  that 
the  defendant  was  not  served  with  process, 
and  has  a  valid  defence.  Martin  v.  Parsons, 
49  Cat.  95 ;  Robinson  v.  Reid,  50  Ala.  69. 
And,  it  seems.  Equity  will  not  inquire 
whether  he  has  a  valid  defence.  Blakeslee  v. 
Murphy,  44  Conn.  188;  Ridgway  v.  Bank  of 
Tennessee,  11  Hum.  .523.  iJut  see  Estis  v. 
Patton,  3  Yerg.  382;  Creed  v.  Scruggs,  1 
Heisk.  .592. 

A  bill  of  injunction  by  a  surety  has  been 
sustained  after  judgment  upon  proof  of  pay- 
ment of  the  debt  having  been  discovered  after 
recovery,  and  that  due  diligence  was  i;3ed  to 

104 


discover  it  before.  McGaheo  v.  Gold,  08  HI. 
215.  So  by  the  debtor  himself  upon  new  evi- 
dence and  diligence.  Cox  v.  Mobile,  ^\i.  R. 
Co..  44  Ala.  611.  liut  see  Levan  r.  Patton, 
2  Heisk.  108,  and  (Jreenfield  v.  Frierson,  7 
Heisk.  633,  as  to  the  essential  allegations  of 
such  a  bill.  An  injunction  will  be  granted  to 
restrain  a  sheriff  from  selling  (U'oiierty  pre- 
viously sold  by  the  execution  delitor,  until 
other  pro]ierty  of  the  defendant  suliject  to  ex- 
ecution be  exhaust<Ml,  but  not  on  the  ground 
thai  the  sheriff  has  wrongfully  permitted  the 
execution  delitor  to  remove  from  the  State, 
and  sell  other  property  subject  to  the  execu- 
tive lien.     Sidencr  v.  White,  40  Ind.  588. 

Equity  will  not  relieve  for  the  negligence 
of  the  ))artv  or  his  counsel;  Crim  v.  Hand- 
lev,  04  U.  S.  652;  Kern  v.  Stransberger,  71 
III.  413;  Rogers  v.  Parker,  1  Hughes,  148; 
Brown  v.  Wilson,  56  (ia.  534;  Nicholson  v. 
Patterson,  6  Hmniih.  394;  not  even  in  the 
case  of  a  married  woman :  Newman  v. 
Morris,  52  Miss.  402;  nor  where  the  rem- 
edy by  appeal  has  been  lost  by  adopting  a 
defective  mode.  Long  v.  Smith,  39  Texas, 
160.  In  North  Carolina,  the  remedy  against 
a  judgment  is,  now,  not  by  injunction,  but 
by  a])plieation  to  the  Court  in  which  the 
judgment  was  rendered.  Chambers  v.  Pen- 
land,  78  N.  C.  53. 

A  suit  to  annul  a  judgment  is  not  main- 
tainable upon  averments  in  general  terms 
that  the  adverse  party  and  his  witnesses  con- 
spired to  obtain  the  judgment  by  fraud  and 
j)erjury.  What  other  averments  such  a  bill 
must  contain.  Ross  ».  Woods,  70  N.  Y.  8. 
Where  a  decree  is  rendered  affecting  the 
interest  of  one  not  made  a  party,  the  decree 
may  be  opened  upon  bill  tiled  by  him  so  far 
as  to  let  him  in  to  defend  as  if  he  had  been 
made  a  partv  defendant.  Gaytes  v.  Franklin 
Sav.  Bank,  *85  111.  250. 

Where  the  bill  is  for  a  new  trial,  it  must 
allege  not  only  discovery  of  new  evidence, 
but  state  what  that  evidence  is,  so  that  the 
Court  may  see  that  it  is  material,  and  not 
merely  cumulative,  corroborative  or  collat- 
eral, and  such  as  ought  to  produce  an  oppo- 
site result;  and  it  must  also  show  that  the 
evidence  could  not  l)y  reasonable  diligence 
have  been  secured  at  the  former  trial.  Smith 
V.  McLain,  11  W.  Va.  654,  668.  And  see 
Leav  V.  Hughes,  5  Sneed,  155.] 

a"  Meredith  v.  Johns,  1  Hen-  &  M.  583. 
Formerly,  a  distinction  existed  between  in- 
junctions to  restrain  proceedings  at  Law, 
and  other  injunctions  ;  but  this  has  been 
abolished.  15  &  16  Vic.  c.  86,  §  58;  Ord. 
XXV. ;  and  see  Holme  v.  Brown,  9  Hare, 
Ap.  29  ;  Fitzgerald  v.  Bult,  ih.  Ap.  65; 
Sergison  v.  Beavan,  16  Jur.  1111;  9  Hare, 
Ap.  29,  n.;  Senior  v.  Pritchard,  16  Beav. 
473;  Lovell  v.  Gallowav,  17  Beav.  1;  Mollett 
V.  Enequist,  25  Beav."  609  ;  26  Beav.  466; 
Harris  v.  Collett,  26  Beav.  222;  Magnay  v. 
Mines  Royal,  3  Drew.  130 ;  Llovd  v.  Adarns,  4 
K.  &  J.  407;  Fox  v.  Hill,  2  De  G.  &  J.  353; 
Peninsular  Bank  v.  Darther,  14  W.  R.  454. 


GEXEEALLT.  *1626 

The  Courts  of  Common  Law  liave  now  the  power  of  compelling  dis- 
cover}', and  adjudicating  upon  equitable  defences  ;  ^  but  the  concurrent 
jurisdiction  of  the  Court  of  Chancer}-  is  not  thereby  abrogated.*  A 
party,  however,  who  raises  an  equitable  defence  at  Law,  may  be  held 
to  have  elected  to  abide  by  the  proceedings  there,  and  to  have  aban- 
doned his  right  to  proceed  in  the  Court  of  Chancery." 

An  injunction  until  answer,  or  further  order,  may  be  granted  to 
restrain  proceedings  in  the  Court  of  Probate,  on  the  ground  that  a  com- 
plete discovery  cannot  be  obtained  there  ;  ®  and  although  that  Court  is 
the  proper  jurisdiction  to  determine  the  validity  of  a  will  of  personal 
estate,  yet,  if  the  will  comes  into  Chancery  on  an  incident  in  the 
cause,  and  that  incident  or  the  will  itself  *  is  admitted  by  the  *162G 
parties,  it  has  been  decided  that  the  Court  will  hold  the  parties 
to  be  bound  by  such  admission  ;  and,  if  any  of  them  should  afterwards 
bring  a  new  suit  to  contest  that  determination,  it  will  grant  an  injunc- 
tion to  restrain  them.^ 

An  injunction  to  stay  proceedings  in  the  Admiralty  Court,  in  a  suit 
for  the  condemnation  of  a  ship,  has  been  refused,  when  it  appeared  that 
the  Court  of  Admiralty,  by  its  own  rules,  had  as  large  an  authority  as 
the  Court  of  Chancery,  to  put  the  subject  into  a  method  of  inquiry,  and 
to  act  upon  that  inquiry  by  giving  the  same  relief;'-  but  if  the  proceed- 
ings in  the  Admiralty  Court  are  in  that  stage  in  which  no  new  evidence 
can  be  received :  as,  if  a  sentence  has  been  obtained,  and  an  important 
fact  has  since  been  discovered  :  the  Court  of  Chancery  will  restrain  pro- 
ceedings to  enforce  that  sentence :  considering  it  in  the  same  light  as  if 
there  had  lieen  a  trial  at  Law,  and  a  verdict  obtained,  which  may  be 
affected  in  Iviuity  by  subseijuent  discovery.^ 

Althougli  the  Court  of  Chancery  does  not,  in  general,  interfere  with 
proceedings  in  the  Court  of  Bankruptcy,  which  is  a  Court  of  Equity  as 
well  as  of  Law,  and  therefore  capable  of  doing  justice  between  the  par- 

«  A.x  to  romrK'lliiijr  (lij^covfirv  nt  I«-iw,  soo  Kiiuity  nnd  has  a  trial  on  the  merits,  a  siilf- 

rommoii  Law  rr..r.Mluro  Act,  "l8.j4  (17  ^:  18  si-.iiuiit  suit  at  [.aw  will  be  enjoined,    i'lieli.s 

Vic.  c.  12.'),  §§  .'»(>-.'i7 ) ;    ami,  as  to  ('(iiiitable  r.  ['rotlicro,   7    Di'  G.,   M.   &   (i.   722;  Lord 

defences  at  Ijiw,  see  same  Act,  §§  83-80;    as  Tredegar  v.  Wiiidiis,  li)  K.j.  G07.J 
to  writs  of  injunction  at  Law,   see  post,   p.  o  Fuller  v.  Injirani,  5  .liir.   N.   S.   510;  7 

Kj.-jH.  W.  U.  a02,  V.  (;.  \V.     As   to  the  powers  ..f 

*  Mat,m«v  r.  Mines  Hoval,  3   Drew.  1.30;  the   ("ourl  of  Probate  to  compel   discovery. 

1  .Tiir.  N.  S."  L^il;   Karebrother  r.  Welchnian,  see  2<t  &  21  Vic.   c.   77,   §§  24,  25;  Dodil  & 

3  lire w.   122;  (lonipertz  v.   I'odlev,  4   Drew.  Brook.  itOr,  <7 /i<y. 

448:   Kvans  r    Hreniri.|(.'e.  2   K.  v<L'  .1.  174;  8  i  Sliellield    v.    Duchess    of    Buckinfrhaiu- 

De(;..  M    &  (;.   KH);   llrilisli    Knii.ire   Sliii>-  shire.   1  Atk.  tl28,  fi.'JO;  Gascoyne   i>.  «  liaiid- 

pinK  Companv  r.   .Soiiie«,    3   K.   &  J.   4.13;  ler,    3    Swansl.    418.    note;      [Wilcocks    r. 

Croskev  r.  KiiVojM-an  iNc  American  Compaiiv,  Carter,  I,.  U.    IH   I'^i.  327;  S.  (J.   10  Cli.  440. 

1  .r.  Sr  H.  108;    Uiirrv  r.  I'ro.kev.  2  .1.  i:  U.  As  to  re-traiiiinj;  |iro<ec(lint,'s  in  the  Court  of 

130;   Walker  r.  Micfclethwaili-,  1  Dr.  cN:  Sm.  l)ivor<e,  see  lliinl  r.  Hunt,  4  De  Ci..  K   i<:  .1. 

4!t;  Thoriilon   v.   .MKewan,  1   11.  iS:  .M.  52.5,  221;  Hrown  ».  Urown,  L.  K.  7  luj.  IS.jJ. 
f>2Jt  ;    Stewart   r.    (ireat    Western     Railway  "•«  Anon.,  3  Atk.  3ri<l. 

C^)mpanv.  2  Dr.  &  .Sm.  438;  Affd.,  2  De  (i.,  »  .larvis   r.  Chan.ller,  T.  &   H.  31!l;  and 

J.  &  S.  ;il!t.  see  (Jlascolt  v.  Ijin^',  3   M.   &  C   451,  4.')4 ; 

»    lerrell   r.    Hiirir".    1    l>e   <i.   fie  .1.   388;  Duncan  r.  M'Calmont,  3   H<'av.   40!»,  417:  5 

4.1ur.   N.   S.  41:   Walker  r.    Mickbihwaite.  .lur.  2(i2;  I.<'vce«ler  r.  I/.;;an,  3  K.  \-  .1.  440. 

uhi  mtp.  ;  and   see   ICvans   r.  Mr.'niridi;.',  and  y\s  to  oroeeediuKs  in  the  Court  of  Adnnrally, 

Sfewort  r.  (;reat  Western  Itnilway  Company,  see  3  &  4  Vic.  c.  05;  17  ^:   18  Vic.  c.  78;  24 

ubi  iup.     [And,  e  cuncerm,  if  he  goe»  into  &  25  Vic.  c.  10. 

l.")l'.» 
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INJUNCTIONS  AND  RESTUAINING   ORDERS. 


tios  ill  matters  of  equity,  yet,  it  seems,  that  it  will  interfi'i-e  to  restrain 
proceedings,  the  cli'ect  ot"  which  may  be  to  ailbnl  a  Ibiindatioti  for  an 
adjudication  in  bankruptcy,  in  a  case  where  sueh  a  proceeding  would  be 
contrary  to  equity.'' 

With  regard  to  foreign  Courts,  there  lias  been  much  doubt  and  dif- 
ference of  opinion.  Soon  after  the  Kestoration,  when  the  Court  of 
Chancery  was  in  its  infancy.  Lord  Clarendon  refused  an  injunction  to 
restrain  proceedings  at  Leghorn,  after  advising  with  the  other  Judges  ; 
but  the  reporter  adds,  •■'  sed  qucere,  for  all  the  bar  was  of  another  opin- 
ion." ^  This  case  has  not  been  recognized  or  followed  in  later  times  ; 
and  several  authorities  may  be  found  wlierc  decrees  and  orders  have 

been  made  to  restrain  defendants  from  carrying  on  proceedings 
*1G27  under  such  actions,  in  Ireland,"  Scotland,''  *Demerara,  and  other 

countries.^  In  granting  such  an  injunction,  however,  the  Court 
does  not  presume  to  direct  or  control  the  foreign  Courts  ;  but,  without 
respect  to  the  subject-matter  of  dispute,  it  considers  the  equities  between 
the  i)arties,  and  decrees  in  persunam,  according  to  those  equities.^  The 
jurisdiction  is  not  grounded  upon  any  pretension  to  the  exercise  of 
judicial  and  administrative  rights  abroad ;  but  on  the  circumstance  of 
the  party,  upon  whom  the  order  is  made,  being  within  the  power  of  the 


*  Attwood  V.  Banks,  2  Beav.  192,  200; 
PeiTv  t>.  Walker,  1  Y.  &  C.  C.  ('.  672;  Pirn 
V.  \Vilson,  2  Phil.  65.'i,  650;  and  see  Thomp- 
son V.  Derham,  1  Hare,  358,  371,  380;  Mather 
V.  Lay,  2  J.  &  H.  374.  An  injunction  will 
be  granted  to  .stay  proceedings  under  the 
Insolvent  Law.  Beaty  v.  Beatj',  2  John.  Ch. 
430;  Lancaster  ?;.  Choate,  5  Allen,  530.  On 
a  motion  for  an  injunction  to  restrain  a 
bishop  from  passing  sentence  against  a  priest, 
the  Court  held,  tliat  the  only  ground  on 
which  the  Court  can  exercise  any  jurisdic- 
tion in  such  a  case  is  that  the  threatened 
action  of  the  bishop  may  affect  the  civil 
rights  of  the  priest.  Walker  v.  Wainwright, 
16  Barb.  486. 

5  Love  v.  Baker,  1  Ch.  Ca.  67;  S.  C.  nom. 
Lowe  V.  Baker,  Freem.  125. 

6  darker.  Ormonde,  Jac.  546;  Booths. 
Levcester,  1  Keen,  579 ;  Harrison  v.  Gurnev, 
2  J.  &  W.  563. 

"  Kennedy  v.  Cassillis,  2  Swanst.  313, 
323;  see  Wharton  v.  May,  5  Ves.  27,  71; 
Bushby  v.  Munday,  5  Mad.  297,  306 ;  Mar- 
quess of  Breadalbane  v.  Marquess  of  Chan- 
dos.  2  M.  &  C.  711,  728;  Jones  v.  Geddes,  1 
Phil.  724 ;  Venning  v.  Lovd,  1  De  G.,  F.  & 
J.  193;  Marquis  of  Bute'?;.  Stuart,  2  Giff. 
582;  S.  Cs  nom.  Stuart  v.  Moore,  ib.  1129;  4 
Mac.  H.  L.  1;  [Baillie  v.  Baillie,  L.  Pv.  5  Eq. 
1751. 

1  Bunbuiy  v.  Bunburv,  1  Beav.  318,  331; 
Beckford  v.  Kemble,  1  S".  &  S.  7,  15;  Hope 
V.  Carnegie,  L.  K.  1  Ch.  Ap.  320;  12  Jur. 
N.  S-  284,  L.  JJ.;  Marco  v.  Low,  .55  Maine, 
549;  Baillie  v.  Baillie,  L.  R.  5  Eq.  175;  De- 
hon  V.  Foster,  4  Allen,  550;  Carron  Iron  Co. 
V.  Maclaren,  5  H.  L.  Ca.  416,  445;  Maclarea 
V.  Staiuton,  16  Beav.  286;  Massie  v.  Watts, 
6  Crauch,  158;  Briggs  v.  French,  1  Sumner, 


504 ;  Dobson  v.  Pearce,  4  Duer,  142 ;  S.  C, 
2  Kernan,  156;  Price  v.  Dewhurst,  4  M.  & 
C.  76,  79;  8  Sim.  279;  Good  v.  Good,  33 
Beav.  314;  9  Jur.  N.  S.  1335. 

-  [Wharton  v.  May,  5  Vea.  71.  The  juris- 
diction may  be  sustained  whenever  the  par- 
ties, or  the  subject,  or  such  a  portion  of  the 
subject  that  an  effectual  decree  cau  be  made 
and  enforced,  are  within  the  jurisdiction. 
Ward  V.  Arrcdondo,  1  Hopk.  213 ;  Lord 
Granstoun  v.  Johnston,  3  Ves.  170;  Wilson  v. 
Kobertsoii,  lTcnn.266;  Winchester  r.  Evans, 
Cooke.  420  ;  Winchester  v.  Jackson,  3  Hayw. 
305;  luigcl  V.  Scheuerman,  40  Ga.  206;  De- 
hon  V.  Foster,  4  Allen,  550;  Mitchell  v. 
Burch,  2  Paige,  606. 

By  Act  of  Congress,  the  United  States 
Courts  are  prohibited,  except  in  cases  where 
the  cognizance  of  those  Courts  is  exclusive  or 
primary,  from  enjoining  proceedings  in  the 
State  Courts.  Diggs  v.  Wolcott,  4  Cranch, 
179;  McKim  v.  Voorhes,  7  Cranch,  279; 
Rogers  v.  Cincinnati,  5  M'Lcan,  337;  Haines 
V.  Carpenter,  91  U.  S.254;  Dial  v.  Reynolds, 
96  U.  S.  340;  Chatlin  v.  City  of  St.  £ouis,  4 
Dill.  19.  Nor,  conversely,  will  a  State 
Court  ordinarily  enjoin  proceedings  in  a 
United  States  Court.  But  where  the  State 
Court  has  obtained  possession  of  a  contro- 
versy, it  will  enjoin  a  party  from  prosecuting 
a  suit  subsefjueuth' commenced  in  the  Fede- 
eral  Court  in  another  State.  Home  Ins.  Co. 
V.  Howell,  9  C.  E.  Green,  2.38. 

In  New  York,  it  has  been  held  that  an 
action  cannot  be  maintained  to  enjoin  the 
prosecution  of  an  action  pending  in  a  Court 
of  a  sister  State.  Mead  v.  Merritt,  2  Paige, 
402;  Bicknell  v.  Field,  8  Page,  440;  Wil- 
liams   I    Ayrault,  31  Barb.  364.] 
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Court :  for,  if  the  Court  can  decree  the  performance  of  an  agi-eement 
touching  the  boundary  of  a  province  in  North  America,^  or  can  fore- 
close a  mortgage  in  the  Channel  Islands,*  in  like  manner  it  can  restrain 
the  part}-,  being  within  the  limits  of  its  jurisdiction,  from  doing  an\- 
tiling  abroad,  whether  the  thing  forbidden  be  a  convej'ance  or  other  act 
in  pais^  or  the  instituting  or  jji-osecuting  of  an  action  in  a  foreign 
Court.'  And  if  a  defendant,  who  is  thus  *  ordered  to  discontinue  *1628 
a  proceeding  which  he  has  commenced  against  the  plaintifi"  in  a 
foreign  Court,  5?hould  think  fit  to  disobey  the  order,  and  continue  the 
prosecution  of  such  proceedings,  the  Court  of  Chancery,  although  it 
does  not  pretend  to  control  or  intermeddle  with  the  independent  juris- 
diction which  the  other  Court  undoubtedly  possesses,  will  act  upon  the 
person  of  the  defendant,  b}-  punishing  him  for  his  contempt ;  and  if  he 
should  continue  contumacious,  and  ultimately  obtain  a  judgment  in  the 
other  Court,  it  will  protect  the  plaintiff  here  against  the  consequences 
of  that  judgment.^  In  this  view  of  the  case,  as  the  doctrine  is  now 
established,  the  onl}'  question  is,  whether  the  ends  of  justice  require 
that  the  Court  of  Chancer}'  should  interfere.  This  must  depend  upon 
special  circumstances :  such  as  that  the  Court  of  Chancery  has  better 
means  of  determining  both  the  law  and  facts  of  the  case  ;  -  or  that 
two  suits  have  been  instituted  for  the  same  matter,  in  all  respects,  and 
there  has  been  a  decree  and  adjudication  in  this  country;  or  that  there 
are  questions  in  the  cause,  which  must  be  decided  according  to  the 
principles  of  equity,  before   it  can   appear  whether  the  parties  have 


*  Penn  v.  Lord  Baltimore,  1  Ves.  S.  444. 

*  Toller  V.  Carteret,  2  Vern.  494.  [The 
decree  of  the  Circuit  Court  of  the  United 
States  in  one  State,  forefloMinj;  a  niortf;at;e 
upf>n  a  railroad,  where  the  (jourt  has  juris- 
diction of  the  niort^a^ror  and  the  trustees,  is 
Kood,  althtiuRh  part  of  the  proptrrty  ordered 
to  be  !«j|d  lie  nituated  in  another  State.  .Mil- 
ler r.  DowR.  94  U.  S.  444:  .McKlrath  r.  Fitts- 
burL'h,  &c.  K.  Co.,  r,h  I'a.  St.  18!i.] 

*  ivord  I'ortarlinjjton  r.  Soulhv,  3  M.  cS:  K. 
104,  11)8;  (Jrahain  v.  .Maxwell,  1  .Mac.  & 
tior.  71.  In  restraining,'  proceeilin^s  at  Ijiw, 
Court.s  of  Kipiity  ilo  not  proceed  upon  any 
claim  of  T'ni\\t  to  interfere  with  or  control  the 
courxe  of  i»roce«dinp»  in  other  trihunals,  or  to 
prevent  their  adjudicating  on  the  rixhis  of 
partie«,  when  drawn  in  controversy  and  dulv 
jire-eiited  for  their  delenninntion*.  Hut  the 
]uri"dii  tion  is  said  to  be  founded  on  the  au- 
thority vented  in  Tourfs  of  l'>)uity  over  per- 
sons within  the  limits  of  thi'ir  jurisdiction  and 
amenable  to  yrixi-on,  to  restrain  them  from 
doinK  acts  which  will  work  wrouK  and  injury 
to  others,  anil  are,  therefore,  contrary  to 
enuily  and  t;fio<l  cinTience.  As  the  ilecree 
of  the  Court  in  such  <n«es  \<k  intended  to  op- 
erate wholly  unon  the  party  ami  not  upon 
the  tribunal  where  the  nuil  or  proi'eediiijc  is 
(MMidiTi^'.  it  is  immaterial  that  the  party  is 
jiro«e.  utin^  his  ai-tion  in  the  CourtJt  of  a'lor- 
eijfn  .State  or  countrv.  l)ehon  v.  Foster,  4 
Allen,  550;  Marco  v.  Low,  bh  Maine,  54i> ;  see 
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Marsh  v.  Eaatern  R.  R.  Co.,  40  N.  H.  574.  575 : 
Great  Falls  Co.  r.  Worster,  23  N.  H.  4ii-2; 
Hank  of  Mellows  Fulls  v.  Kut.  &  Hurl.  H.  H. 
Co.,  28  Vt.  471);  Hood  r.  N.  Y.  &  X.  II.  K. 
H.  Co.,  23  Conn.  GO'J ;  Haillie  f.  Haillie,  L. 
K.  5  V.i\.  175.  A  Court  cannot  interfere  in 
proceeding's  before  aimther  concurrent  juris- 
diction. Anthony  v.  Dunlo|>,  8  Cal.-  20; 
Rickeft  V.  John.son,  8  Cal.  34;  Kevolk  v. 
Kraeiiier,  8  Cal.  (5G;  (iorhani  v.  Tooniev,  1) 
Cal.  77;  riilfeldcr  i'.  Levy,  9  Cal.  'm~ . 
I'^cjuity  will  not  inti'rfere  where  the  relief 
soui;ht  can  be  obtained  in  the  Court  in 
which  the  action  or  proceeding  is  iieiidiiig. 
L'hfelder  r.  lx;vy,  7  Cal.  ti()7. 

The  .Supreme  (.'ourt  of  Massachusetts  has 
jurisdiction  in  I'^<iuity,  ui)on  a  proper  (a>e 
beiiiLr  made,  to  enjoin  a  citizen  of  iMu.sshcIiu- 
setts  from  availing  himself  of  an  attachis,eiii 
of  jM^rsonal  propi'rty  in  another  .Slate,  in  an 
action  axuinst  a  debtor  who  is  insolvent  iimier 
the  laws  of  Massachusetts,  aixl  thus  prevent- 
ing the  same  from  coming  to  the  hands  of 
the  assignee;  and  il  is  no  objection  thai  llo- 
action  wa^  commenced  before  the  institution 
of  firoceedii;i;s  in  iusolveiu'V,  if  this  was  done 
with  knowledge  that  such  j)rocee(liiij;s  were 
about  to  be  instituted,  and  with  a  view  to  ob- 
tain a  preference.  Delion  v.  Foster,  4  Allwi, 
b\U\  S.  <;.,  7  Allen,  .^)7. 

»  Hiishbv  r.  Miinduv,  5  Mad.  2!t7.  .307. 

2     Jbul.)  Jones  V.  Oedde»,  1  Phil.  724. 
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a  (.'loar  0(|uitable,  a^\Yoll  as  legal  title,  to  the  rights  which  they  claim 
abroad.^ 

An  injunction  vrill  also  be  granted  to  prevent  waste,  or  an^'  thing  in 

tlie  nature  of  waste. ^  The  inackHiuac}'  of  the  remedy  at  Com- 
*1G2'J  mon  *  Law,  I'or  waste,  is  so  unquestionable,  that  a  resort  to  the 

Courts  of  Law,  for  this  purpose,  has  in  a  gri'at  measure  fallen 
into  disuse.^  The  remedy  b}'  a  bill  in  Equity  is  much  more  eas}', 
expeditious,  and  complete  :  for  relief  will  be  given  in  Equity,  where  the 
remedies  provided  in  the  Courts  of  Common  Law  could  not  be  made  to 
ai)i)ly  :  -  as  where  the  titles  of  the  parties  are  of  a  purely  equitable 
nature ;  or  where  the  parties  have  both  legal  titles  and  legal  remedies, 
but  irreparable  mischief  would  be  done,  unless  the}'  were  entitled  to 
more  complete  relief  than  that  which  the}'  could  obtain  at  Law ;  or 
where  the  parties  committing  the  waste,  with  nothing  but  temporary 
and  limited  interests  in  the  subject-matter,  are  maliciously  and  wantonly 
abusing  those  legal  rights  to  the  injury  of  those  in  remainder.^ 


3  Booth  f.  Leycester,  1  Keen,  579;  3  M.  & 
C.459;  see  also  Lord  I'ortarlingtoii  v.  Soulby, 

3  M.  &  K.  104;  Wedderburn  v.  Wedderburn, 

4  M.  &  C.  585,  594;  Jones  i\  Geddes,  nbi 
sup. ;  Henderson  c.  Henderson,  3  Hare,  100, 
110:  Pennell  v.  Ro}%  3  De  G..  M.  &  G.  120; 
17  Jur.  247;  Good  r.  Good,  33  Beav.  314;  9 
Jur.  N.  S.  1335.  [In  I'"letcher  v.  Kodgers, 
27  W.  R.  97,  the  Court  of  Chancery  Appeals 
refused  to  enjoin  an  attachment  suit  in  the 
State  of  California.  And  in  Moor  v.  Anglo- 
Italian  Bank,  10  Ch.  Div.  681,  an  injunction 
■was  refused  against  a  foreign  suit  of  foreclos- 
ure.] 

•*  Taylor  Land  &  Ten.  §  691  et  seq. ;  see 
Downing  t7.  I'ulniateer,  1  Monroe,  05;  Ballou 
V.  Wood,  8  Gush  48;  Shuhrick  v.  Guerrard, 
2  Desaus.  616.  [As  of  course,  iSIarkhani  v. 
Howell,  33  Ga.  508.]  An  injumtion  to  re- 
strain the  executors  from  committing  waste  or 
selling  the  estate  of  the  testator  was  granted. 
Wightman  v.  Brown,  1  Desaus.  106.  Where 
the  land  of  an  insolvent  debtor  has  been 
attached  in  a  suit  at  Law,  he  may  be  enjoined 
against  waste  during  the  pendency  of  such 
suit.  Camp  v.  Bates,  IKJonn.  51;  Powers  v. 
Heery,  K.  AL  Cliarlt.  523.  It  .is  competent 
for  a  Court  of  E([uity  to  restrain  by  injunc- 
tion the  removal  of  what  has  been  obtained 
bv  past  waste.  United  States  v.  Parrott,  1 
McAlI.  C.  C.  (Cal.)  271.  Wiiat  constitutes 
waste  is  properly  a  question  of  law,  and  the 
facts  which  constitute  it  ought  to  be  passed 
upon  by  a  jury.  A  Court  of  E(]uity  will  not 
interfere  with  nor  restrain  a  suit  for  that  ob- 
ject.    Syckel  v.  Emery,  3  C.  E.  Green,  387. 

1  An  injunction  to  stay  waste  was  refused 
where  there  appeared  to  be  no  impediment  to 
the  action  of  waste  at  Law.  Cutting  v.  Car- 
ter, 4  Hen.  &  M.  424;  but  see  Scott  v.  Whar- 
ton, 2  Hen.  &  M.  25,  where  it  was  held, that  no 
person  is  entitled  to  an  injunction  to  stay 
waste,  unless  he  can  maintain  an  action  at 
Law  for  it.  Both  these  positions  are  incor- 
rect. See  Kane  v.  Vanderburgh,  1  John.  Ch. 
11;  Harris  v.  Thomas,  1  Hen.  &  M.  18. 
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2  As  to  effect  of  laches,  in  cases  of  waste, 
sec  Attornev-Gencral  v.  Eastlake,  11  Hare, 
205;  17  Jur." 801. 

^  As  to  waste,  see  2  Speuce  Eq.  Jur.  570; 
Story  Eq.  Jur.  §  515;  and  for  a  collection  of 
cases  as  to  waste,  with  forms  of  orders  for  in- 
junctions, see  Seton,  890-897.  An  injunction 
to  stay  waste  or  trespass  may  be  granted  iu 
Maryland  iu  any  case  in  which  it  would  be 
granted  according  to  the  English  authorities. 
Duvall  V.  Waters,  1  Bland,  570.  An  injunc- 
tion may  be  granted  in  that  State  to  stay 
waste  pending  an  action  at  Law,  or  a  suit  in 
Equity  to  trv  the  right.  Ibid. ;  Attorney- 
General  V.  I^orwood,  1  Bland,  581 ;  Coale  v. 
Garrison,  1  Bland,  581;  Flannagan  v.  Kips,  1 
Bland,  528;  Gittings  v.  Dew,  1  Bland,  583; 
see  Ingraham  v.  Dunnell,  5  Met.  118;  Dana  v. 
Valentine,  5  Met.  8 ;  Smith  v.  Collyer,  8  Sum- 
ner's Ves.  89,  n.  («);  Storm  v.  Mann,  4  John. 
Ch.  21.  But  an  injunction  will  not  be  issued 
to  stay  waste  or  nuisance  before  a  hearing  on 
the  merits,  except  in  cases  of  urgent  neces- 
sity, or  where  the  subject-matter  of  the  com- 
plaint is  free  from  controversy,  or  irrejiarable 
mischief  will  be  produced  by  its  continuance. 
(Jharles  River  Bridge  v.  Warren  Bridge,  9 
Pick.  376.  In  all  cases  where  the  riglit  is 
doubtful,  the  Court  will  direct  a  trial ;  and  in 
the  mean  time,  if  there  be  danger  of  irrepar- 
able mischief,  or  if  there  is  anv  other  good 
cause  of  granting  a  temporary  niiuuction,  it 
will  be  ordered,  so  as  to  restrain  all  injurious 
proceedings;  and  when  the  plaintiff's  riglit  is 
fully  established,  a  perpetual  injunction  will 
be  decreed.  Ingraham  v.  Dunnell,  5  Met.  120 ; 
2  Story  Eq.  Jur.  §§  925,  926;  Perry  v.  Par- 
ker, 1  Wood.  &  M.  280;  post,  1037,  1038, 
notes.  If  the  thing  sought  to  be  prohibited 
is  iu  itself  a  nuisance,  the  Court  will  interfere 
to  stay  irreparable  mischief,  without  waiting 
for  the  result  of  a  trial.  But  where  tlie  thing 
sought  to  be  restrained  is  not  unavoidably 
and  in  itself  noxious,  but  only  something 
which  may  according  to  circumstances  prove 
80,  then   the  Court  will  refuse  to  interfere, 
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The  most  ordinary  instance  of  the  interposition  of  a  Court  of  Equit}', 
is  by  injunction  to  restrain  the  commission  of  waste  b}-  a  tenant  for  life 
or  years,  upon  the  application  of  the  reversioner  or  remainder- man  :  for 
an  estate  for  life  is  always  impeachable  for  waste,  unless  the  con- 
trar\-  is  expressly  provided.*  Injunctions  *  also  will  be  granted  *1630 
to  protect  the  interests  of  a  child  in  ventre  sa  mere ;  ^  of  a  remain- 
der-man, whether  vested,-  or  contingent,^  or  of  an  executory  de^asee  ;  * 
or  of  a  tenant  in  common,  if  the  co-tenant  in  possession  is  doing  that 
which  is  destructive  of  the  propertv.*  And  not  only  will  the  Court  of 
Chancery  grant  the  injunction  upon  the  application  of  the  remainder- 
man in  fee,  but  it  will  also  grant  it  upon  the  application  of  the  mesne 
remainder-man  for  life :  ®  for  though  he  has  no  right  to  the  timber,  which 
liclongs  to  the  owner  of  the  inheritance,'  yet,  if  the  first  tenant  for  life 
should  die,  he  would  have  an  iuterest  in  the  mast  and  shade.*  Upon 
the  like  principle,  also,  an  injunction  will  be  granted  at  the  suit  of  a 
ground  landlord  to  sta}'  waste  by  an  under  lessee  ;  ®  and  an  injunction 
has  also  been  obtained  against  a  tenant  from  year  to  year,  after  a  notice 
to  quit,  to  restrain  him  from  taking  awav  the  crops,  or  sowing  the  land 
with  a  pernicious  seed,  in  a  manner  which  was  contrary-  to  the  usual 
course  of  husbandry.^" 

A  Court  of  P2quity  will  also  restrain  waste  where  the  titles  of  the 
parties  are  equitable :  thus,  in  the  case  of  mortgages,  if  the  mort- 
gagor in  possession  should  attempt  to  cut  down  timber,  and  the  land 
without  the  timber  is  an  insuflicient  or  scanty*  secuiity,  a  Court  of  Equity 
will  restrain  him :  "  for,  as  the  whole  estate  is  a  securit}'  for  the  money 
advanced,  the  mortgagor,  under  such  circumstances,  ought  not  to  be 

until  the  matter  has  been  tried  at  Ijiw.     Per  425;  Robinson  r.  Litton,   vbi  siij). ;    and  seo 

liroujchain,  I»rd<'han<'ell"ir,  Ilium  ».  llobart,  Stanstield   ?;.  Habcrf^iiain,  10   Ves.  273;  Bra- 

1  fiKjp.  Sel.  Ca.  M-i;  S.  ('..  i  -Mv.  &  K.  KW;  shear  v.  Mact-v,  -i  .}.  ,1.  Marsh.  93. 

Inchbald  r.  liarririj,t..n,  L.  H.  4  ("h.  Ap.  388;  5  Artimr  v.  Lamb,  2  Ur.  &  Sni.  428;  [Bail- 

Maiton   V.  Sanborn,  45  N.  \l.   lOiJ,   171,  and  ey  v.    Ilolson,  L.  K.  5  Ch.  A\)\).  180. J 

ca»e«  cited.     Tlie   L'niverritits  of  <).\f.   and  "   o  Mayo   f.    Foster,    2   McCord    Cii.    143; 

Camb.  c.  Ki'liaril.-on,  0  .Sumner's  Vcscv,  t)8'J,  Kane    f.    Vandeiiburf^ii,     1    John.    Ch.    11. 

note  ('I);    ^ee  Hart  v.  Mayor,  i:c.  of  .Vlbuny,  Whetlier  the  ef'tate  of  a  reversioner  is  vested 

3  Paiffe,  213.     [.\»  to  enjoining;  a  nuisance  in  .tuch  manner  as  to  entitle  him  to  sue  for 

when  the  rifht  i.s  clear:  <'aldwell  r.  Knott,  wa.ste,  and  what  shall  be  the  rule  of  damages, 

10   Verg.  200;  when  doubtful:    Kirknian   v.  are  questions  proper  to  be  determined  in  the 

Ilandv,    11    liuin.   411.)     An    injunction    to  Courts  of  Ijiw.     Syekel  v.  Emery,  3  C.  E. 

ifay  waste  [(ending  a  suit  to  try  the  right,  will  Green,  387. 

not  prevent  the  occupying  tenant  from  niak-  "  Lushington  v.  Holdero,  15  Beav.  1;  and 

ing  the  ordiiuirv  us«-->  of  the  laud.     Duvall  r.  see  Biigot  r.  Hagot.  iili!  tup. 

Waten.,  1  Itlund.  .'.84.  «   l»avrell   r.   Chanipness,   1   lu\.  Ca.    Ab. 

*  Cole  c.  Peyson,  1  Ch.  Rep.  lOfi.  An  in-  400,  pi.  4  ;  .Mollineux  v.  Powell,  3  P.  Wms. 
junction  may  1m!  granted,  although  the  tenant  2)58,  n.  (K);  Perrot  r.  Perrot,  3  Atk.  94; 
holdn  undi-r'n  leav!  rem-wulde  forever.    Cop-  Davin  v.  \/en,  C  Ves.  787. 

pi-  -  -       ■     '  '.ins,  3  .1.  &  Ijit.  307.  "  Farrant  r.  I^.vel,  3  Atk.  723;  S.  C.  nom. 

'■.  Litton.  3  Atk.  211;  Lultcrel's  Farrant  v.  Lee,  Amb.  105. 

<   ,  .-.  in  Ch.  W).  '»  Onslow  r. ,  10   Ve8.   173;    Pratt  v. 

■^  l;   -«.  1,  -  <  asc,  I  K.dle  Ab.  377;  Tracy  IJrelt,  2  .Mad.  02;  and  see  Duko  of  St.  Albans 

r.    Tr«<v,    I    Vern.    23;    Abraliiiin   v.    Hubb,  r  Skipwith.  8  Miav.  3ri4. 

Fre.ni.  53;  (Jarth  c.  (  otton,  I  l»ick.  103,  208;  u  See   .Scott  v.  Wharton.  2  Hen.  &  M.  25; 

Ilngot    r.    liagot,    32    \Wav.   WW;  [Wolfe  v.  Downing  r.  Palmaleer,  I   Monroe,  05;  Hnidy 

Birch,  L.  R.  «  P>i.  «H.'JJ.  r.    Wahiron,    2   John.    Ch.   148;    Murdock'H 

*  Wjllinni!*  p.  l>uk«  of  Ik'lton,  3  P.  Wms.  Case,  2  Bland,  4(Jl;  Robinson  v.  I'reswick,  3 
2«8.  note  ( I ).  Edw.  Ch.  240. 

*  Hayward  r.  Stillingfleet,   1  Atk.   422, 
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suQorod  to  k'ssou  or  cUniinisU  it.'-  And  so  it  is  the  duty  of  trustees 
to  protect  the  entire  inheritance  for  the  benefit  of  all  the  cestui  que  trusts 
in  roniainder.  whether  vested  or  contingent ;  and  as,  in  many  instances, 

tlie  vahie  of  that  inheritance  consists  as  nuich  of  the  mines  and 
*U)31   timber  as  it  *  does  of  tht'  land,  tliey  may,  by  force  of  their  trust, 

have  their  remed}'  by  injunction,  to  prevent  the  destruction  of  the 
one  or  the  exhaustion  of  the  other. ^  Under  this  head,  we  may  also  class 
those  cases  where  persons  are  contracting  for  leases  and  other  interests 
in  the  property,  which  they  are  only  in  possession  of  by  virtue  of  the 
contract :  in  such  cases,  if  the  plaintitf  has  no  legal  title,  he  has  no 
redress  at  law ;  but  if  he  has  such  a  contract  as  will  authorize  him  to 
call  upon  the  Court  to  clothe  his  possession  with  the  legal  title,  the 
injunction  will  be  granted.'^ 

An  injunction  will  also  be  granted,  in  some  cases,  where  the  parties 
have  both  legal  titles  and  legal  remedies,  but  irreparable  mischief  would 
be  done  unless  they  were  entitled  to  more  complete  relief  than  that 
which  they  would  obtain  at  Law.  It  has  accordingly  been  granted, 
where  the  injunction  amounted  in  fact  to  an  injunction  to  stop  a  tres- 
pass :  for,  if  the  Court  would  not  interfere  against  a  trespasser,  he 
might  go  on  by  repeated  acts  of  damage,  which  would  be  absolutely 
ii-remediable.^     The  original  distinction  was,  that  if  a  person  still  Uving 


12  ITsborne  v.  Usborne,  1  Dick.  75;  Wright 
t'.  Atkyus,  1  V.  &  B.  313,  314;  Hippesley  v. 
Spencer,  5  Mad.  •4'22;  Humphreys  v.  Har- 
rison, 1  J.  &  W.  581;  Goodman  «.  Kine,  8 
Beav.  379;  and  see  King  «.  Smith,  2  Hare, 
239;  7  Jur.  694.  [And  without  any  charge 
that  the  mortgagor  is  insolvent.  Fairbank 
V.  Cudworth,  33  Wis.  3.58.] 

1  Garth  V.  Cotton,  1  Dick.  183;  Stansfield 
V.  Habergham,  10  Ves.  273,  279;  Pugh  v. 
Vaughan,  12  Beav.  517. 

2  Norway  v.  Kowe,  19  Ves.  154.  155. 

8  Deere  v.  Guest,  1  M.  &  C  516;  Green- 
halgh  V.  Manchester  &  Birmingham  Railway 
Company,  3  M.  &  C.  784;  Fooks  v.  Wilts 
Railway  Company,  5  Hare,  199;  East  Lan- 
cashire Railwav  Company  v.  Hattersley,  8 
Hare,  72,  87;  Webster  v.  South  Eastern  Kail- 
way  Company.  1  Sim.  N.  S.  272;  [London, 
&c.  R.  Co.  V.  Lancashire,  &c.  R.  Co.,  L.  R. 
4  Eq.  174;  Turner  v.  Highway  Board,  L.  R. 
9  Eq.  418] ;  Winnipiseogee  Lake  Co.  v. 
Worster,  29  N.  H.  433,  447;  Davis  v.  Reed, 
14  Md.  152;  Scheetz's  Case,  35  Penn.  (State) 
88;  Thomas  «.  James.  32  Ala.  723;  Powers 
V.  Heery,  R.  M.  (harlt.  523,  524;  New  York 
Printing  Co.  v.  Fitch,  1  Paige,  97  ;  Livingston 
V.  Livingston,  6  John.  Ch.  497  ;  Jerome  v. 
Ross,  7  John.  Ch.  315;  Attaquin  v.  Fish,  5 
Met.  148;  Robinson  v.  Lord  Byron,  1  Bro.  C. 
C.  588,  589,  notes  (a)  and  (6),  and  cases  cited; 
Putnam  v.  Valentine,  5  Ohio,  187.  The 
practice  of  issuing  injunctions  in  cases  of 
trespass,  on  the  principle  of  irreparable  mis- 
chief, has  now  become  extremely  common. 
Hanson  v.  Gardiner,  7  Ves.  305  b,  note  (c). 
But  an  injunction  will  not  be  granted  to 
restraiu  a  mere  trespass,  where  the  injury  is 


not  irreparable  and  destructive  to  the  plain- 
tiff's estate,  but  is  susceptible  of  perfect 
pecuniary  compensation,  and  for  which  the 
party  may  obtain  adequate  satisfaction  in  the 
ordinary  course  of  law.  Jerome  v.  Ross,  7 
John.  Ch.  315;  Stevens  v.  Becknian,  1  John. 
Ch.  318;  Amelung  v.  Seekamp,  9  Gill  &  J. 
468;  Smith  v.  Pettingill,  15  Vt.  82;  Hart  v. 
Mavor,  &c.  of  Albany,  3  Paige,  213 ;  Ross  v. 
Page,  6  Ohio,  166;  lierr  v.  Bierbower,  3  Md. 
Ch.  456  ;  Carlisle  v.  Stevenson,  3  Md.  Ch. 
499  ;  Chesapeake  &  Ohio  Co.  v.  Young,  3 
Md.  480;  Brooks  v.  Dias,  35  Ala.  599; 
Bassett  v.  Company,  47  N.  H.  426;  Morris 
Canal  &  Banking  Co.  v.  Fagan,  3  C.  E.  Green, 
215;  Morris  Canal  &  Banking  Co.  v.  Central 
Railroad  Co.,  1  C.  E.  Green,  419,  442;  Mc- 
Gee  V.  Smith,  1  0.  E.  Green,  462:  Fort  v. 
Groves,  29  Md.  188;  Lauglilin  v.  President, 
&c.,  6  Ind.  223;  Hod,^lnan  v.  Richards,  45 
N.  H.  28;  Wason  v.  Sanborn,  45  N.  IL  169; 
Dana  v.  Valeiiline,  5  Met.  8;  Eastman  v. 
Company,  47  N.  H.  78  ;  [De  Veney  v.  Gal- 
lagher, .5C.  E.  Green,  33;  Lanahan  v.  Gahaii, 
37  Md.  105,  107].  The  mere  allegation  of 
danger  of  a  great  and  irreparable  injury  is  not 
enough:  facts  must  be  stated  to  satisfy  the 
Court  of  the  existence  of  a  danget  of  that 
kind.  Branch  Turnp.  Co.  v.  Yuba,  13  Cal. 
190;  Fort  v.  Groves,  29  Md.  188;  Davis  v. 
Reed,  14  Md.  152;  see  Bolster  v.  Catterlin, 
10  Ind.  117;  De  Witt  v.  Hayes,  2  Cal.  463; 
Cornelius  v.  Post,  1  Stockt.  196.  [Equity 
will  enjoin  a  trespass  which  is  continuous 
and  invades  proprietary  rights.  Morris  & 
Essex  R.  Co  V.  Hudson  Tunnel  K.  Co.,  10 
C.  E.  Green,  384:  Goodson  v.  Richardson,  L. 
R.  9  Ch.  App.  221;  Holmes  v.  Upton,  L.  R. 
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committed  a  trespass,  b}-  cutting  timber,  or  taking  lead-ore,  or  digging 
for  coal,  the  Court  would  not  interfere,  except  so  far  as  to  give  a  dis- 
covery, and  then  an  action  might  be  brought  for  the  value  dis- 
covered ;  but  if  the  person  *  died,  then,  since  the  trespass  died  *1632 
with  him,  the  Court  has  said  it  would  decree  an  account,  though 
tlie  law  provided  no  remedy.  Throughout  Lord  Ilardwicke's  time,  and 
down  to  that  of  Lord  Thui-low,  the  distinction  between  waste  and  tres- 
pass was  thus  acknowledged.^  Lord  Thurlow  himself  acted  upon  the 
same  principle :  saying,  that  the  person  to  be  enjoined  was  a  mere 
stranger ;  and  he  ought  to  be  turned  out  of  possession  immediately.^ 
In  Fluman(/s  case,^  a  landlord  of  two  adjoining  closes  let  one  of  them  to 
a  tenant  who  took  coal  out  of  one  close,  and  ilso  out  of  the  other  which 
was  not  demised  to  him  ;  and  it  was  held,  at  first,  that  the  taking  the 
coal  out  of  the  former  as  waste,  would  be  restrained,  but  as  to  the  close 
which  was  not  demised  to  him,  it  was  a  mere  trespass,  and  the  Court 
could  not  interfere  ;  but  Lord  Thurlow  aftenvards  changed  his  opinion, 
on  the  ground  that  irreparable  mischief  would  follow  his  refusal :  holding, 
in  effect,  that  if  the  defendant  was  taking  the  substance  of  the  inheri- 
tance, the  libert}'  of  bringing  an  action  was  not  the  only  remedy  to  which 
in  Equity  he  was  entitled. 

The  same  principle  has  been  acted  on,  and  applied,  in  various  other 
ca.ses  ;  "•  and  the  gr(miuls  on  which  the  Court  acts,  in  cases  of  this  nature, 
appear  to  be  as  follows :  ^^'here  the  defendant  is  in  possession,  and  the 
plaintiff,  claiming  possession,  seeks  to  restrain  him  from  committing 
acts  of  trespass  or  waste,  the  Court  will  not  interfere,^  unless  the  acts 
are  such  llagrant  acts  of  spoliation  as  to  justify  it  in  departing  from  the 

9  Ch.  Ajip.  214,  note.     And  this,  notwitli-  no  adequate  lepal  rcinedv:    Boulo  v.  New 

standing  tlie  completion  of  the  act.    /</.    And  Orleans.  iS:c  K.  ('o..  55  Ala.  480.] 
»(;c,  as  to  dainajjes  even  wiierc  a  mandatoiy  i  Tiionias  t".  Oakley,  18  Ves.  186. 

injunction    may    not    lie,    Citv   of    London  2  M<>rtiiner  r.  Cottrell,  2  Cox,  205;  Smith 

hn-wery  Co.  v.  Tennant,  L.  tl.  9  Ch.  App.  v.  PettinKiH,  15  Vt.  82.     For  injunction  to 

212.  8tav  defendants   destroying   family  graves, 

A  tre«pas«  that  goes  to  the  destruction  of  and  removnig  or  defacing  tombstones,  or  oh- 

the  inheritance  will   he  n'straincd  until  the  literating     inscriptions    thereon    in     hurial- 

trespanser  shall  have  estahlished  his  right  at  grounds  attached  to  a  chapel,  see  Moreland 

law:    Southmavd    r.   M>|.aughlin,   9   C.   K.  r.  Kichardsc.n.  24   Beav.  33,  note ;  [Burke  v. 

(Jreen,  181 :  .lolinston  r.  Hyde.  10  (J.  E.  Green,  Wall,  2'J  La.  Ann.  381. 

4.'4  ;  S«helkanip  v.  .Schrader,  45  .Mo.  W)5;  or  »  Cited  or  referred  to  in  6  Ves    147;   7 

where  the  injury  in  continuous  ami  irrepaV-  Ves.  308;    15  Ves.  138;    18  Ves.  ISO.     [An 

■hie:    M'ionev   r.   Cooleflge,   30    Ark.    040;  injunction  will  lie  to  restrain  the  working  of 

Shimer  r.  Morris  Canal,  &c.  Co.,   12  O.K.  a  placer  gold-mine  located  by  the  coniplain- 

(ireen.  .'^U;   Wilson  p.  Citv  i>f  Mini-ral  I'oint,  ants   under  the  United  States    mining   ai-ls, 

3t»   Wi.s.  100;  Clark   r.  .lefrersonville    U.  Co.,  while  in  the  possession  nf  persons  not  ipialitieii 

44  Ind.  21M;  Creel v  r.  Bav  Slate   ISrick  Co.,  to  take  and  h'^M  such  lands.      Chapman  v. 

KM  Ma«s.  514:  (;i(hert  r.  Arnold.  .tO  Md.  29;  Toy  Long,  4  .Sawy.  28.] 

Weigel    r.    Walsh.    45   Mo.    500;    (ientil    r.  *  See  .ludginent  of   V.  C.  Kinderslev,  i:i 

Amaud,  .18  How.  I'r.  !t4  ;  or  for  the  protec-  Lf>wnde»  v.  Bettle,  12  W.  K.  3".t!».     As  to  an 

lion  of  a  lien  creditor:  Vandeinark  r.  .S<'hoon-  inspection    in    such    cases,    see    Wlialey   v. 

maker,  10  N.  Y.  Sup.Crt.  10.     /1/i/rr,  wh<re  Brancker,  12  W.  B.  570,  5!t5. 
th<' lre«pn»<i  is  temjKirary,  as  the  tearing  d'lwn  <•  Hamilton   r.   Worsofold,   cited    10   Ves. 

of  a  division  fence:   Minnig's  Appeal,  82  I'a.  2^>0,  n.  (cj;   I'jllsworth   r.  Hoptoii,  0  Ves.  51  ; 

St.  373;  or  where   there   is  a  failure  to  statu  Cnxkfurd  p.  Alexander,   15  Ves.  1.18;  .lones 

farts  frrim  which  the  ( 'oiirt  cnn   see  that  the  r.  .lones,   3  Mer.    101;    Haigh   r.    .Iiiggar,   'J 

Injury  is   irreparahle:  Leitham   r.  Cusii-k,  1  Coll.  231;  Davenport  t'.  iJavenport,  7  Hare, 

Itah,  242;    Thorn  r.  Sweeney,   12  Ncv.  251  ;  217. 
Dor  unle>t  the  legal  title  is  clear,  aud  there  is 
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goiiorul  piiin-iplo  ; ''  \Yhoro  the  plaiutiU"  is  in  possession,  and  the  person 
connnitting  the  acts  complained  of  is  an  utter  stranger,  not  claiming 
under  the  i-olor  of  right,  then  the  tendency'  of  the  Court  is  not  to  grant 
an  injunetion,  unless  there  arc  special  circunistanees,  but  to  leave  the 
plaintid"  to  his  remedy  at  Law  :  though,  Avhere  the  acts  tend  to  the 
destruction  of  the  estate,  the  Court  will  grant  it."  But  where  the  person 
in  possession  seeks  to  restrain  one  who  claims  by  adverse  title,  then 
the  teudenc}'  will  be  to  gi-ant  the  injunction :  at  least  where  the  acts 

alone  either  do  or  might  tend  to  the  destruction  of  the  estate.^ 
*1633       *  The  Court  will  likewise  interfere  by  injunction,  where  the 

parties  committing  the  waste,  with  nothing  but  teuiporary  and 
limited  intei'csts  in  the  subject-matter,  are  maliciously  and  wantonly 
abusing  their  legal  rights  to  the  injur}'  of  those  in  remainder.  This  is 
commonl}'  called  equitable  waste,  which  may  be  defined  to  be :  the 
commission  of  such  acts  as  at  Law  would  not  be  esteemed,  under  the 
circumstances  of  the  case,  to  be  waste,  but  which  are  so  esteemed  in 
the  view  of  a  Court  of  Equltj' ,  from  their  manifest  injury  to  the  inheri- 
tance, though  not  inconsistent  with  the  legal  rights  of  the  party  com- 
mitting them.^  Thus,  for  example,  it  was  held,  in  Lewis  Bowie's  case,^ 
that  if  there  was  a  tenant  for  life  without  impeachment  of  waste,  he  had 
as  great  a  power  to  do  waste,  and  to  convert  it  at  his  own  pleasure,  as 
a  tenant  in  fee  or  a  tenant  in  tail  had :  so  that,  if  an}'  trees  were  sev- 
ered from  the  inheritance,  either  by  the  act  of  the  party  or  b}'  the  act 
of  law,  and  became  chattels,  the  whole  property  in  them  was  in  the 
tenant  for  life,  by  force  of  the  clause.  The  necessary  consequence  of 
this  doctrine  was,  that  a  tenant  for  life  without  impeacliment  of  waste, 
could  not  in  any  case  be  restrained,  in  Equity,  from  cutting  timber 
upon  the  estate :  for  that  would  have  been  to  determine  that  he  should 
not  enjoy  the  property  which  the  law  gave  him.^  It  was,  however, 
soon  found,  that  this  extensive  power  might  be  wantonly  and  capri- 
ciously abused,  to  the  prejudice  of  the  inheritance  ;  and,  accordingl}', 
where  a  tenant  for  life,  unimpeachable  of  waste,  was  making  an  uncon- 
scientious use  of  that  power,  the  Court  of  Chancery  assumed  the  juris- 
diction of  restraining  and  modelling  it.*  Thus,  it  has  interfered  by  in- 
junction, where  the  tenant  for  life  was  pulling  down  a  castle ;  ^  or  the 
family  mansion,  or  farm-houses.^  It  wall  also  interfere,  where  he  is 
cutting  down  timber  of  too  young  growth  ;  "^  or  where  he  is  cutting 
down  trees  which  were  planted  or  growing,  or  designedly  left,  for  orna- 

6  Earl  Talbot  v.  Hope  Scott,  4  K.  &  J.  96;  v.  Oakley,  18  Ves.  184;  Lowndes  v.  BettJe, 

Neale  «.  Cripps,  4  K.  &  J.  472.  ubisup.  ;  contra,  Smith  v.  Collyer,  8  Ves.  89. 

■  Mo(?K  V.  Mogg,  2  Dick.  070;  Mortimer  i  As  to  equitable  waste,  see  ante   p.  1029, 

V.  Cottrell,  2  Cox,  205;  Mitchell  v.  Dors,  0  note  (.3). 
Ves.  147:  Earl  Cowperi;.  Baker,  17  Ves.  128;  2  n  Rgp.  80. 

Courthope  v.  Mapplesden,  10  Ves.  290;  Best  8  Aston  v.  Aston,  1  Ves.  S.  204,  206. 

f.  Drake,  11  Hare,  369.  4  gee  Kane  v.  Vanderburgh,  1  John.  Ch.  11. 

8  Anon.,  cited  in  Mogg  v.  Mogg,  ubi  mp. ;  5  Vane  i'.  Lord  Barnard,  2  Vern.  738;  S. 

Robinson  v.  Lord  Byron,  1  Bro.  C.  C.  .')88;  C  now.  Lord  Bernard's  Case,  Prec.  in  Ch.  454. 
Grey  v.  Duke  of  Nortlmmberland,  13  Ves.  6  Aston   v.    Aston,    ubi    sup.;    Smyth    v. 

236;  Kinder  v.  Jones,  17  Ves.  110;  Thomas  Carter,  18  Beav.  78. 

^  Obrien  v.  Obrien,  Anib.  107 ;  Chamber- 
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ment  or  shelter.^  This  priuciple  has  even  been  extended  to  pUin- 
tatioDS,  vistas,  avenues,  and  rides;®  *  and  to  trees  whieh  are  *1634 
either  planted  to  shut  out  an  object,^  or  merely  for  the  benefit  of  a 
view.-  In  some  of  these  cases,  the  kind  of  waste  has  been  called,  by  the 
Judges,  extravagant,  humorsome  waste  :  in  others,  voluntary,  malicious, 
intended  waste  :  in  others  again,  wanton  and  wilful  waste.  In  all  of  them, 
in  short,  it  was  the  improjfer  and  abusive  exercise  of  a  legal  power,  to 
tlie  detriment  of  those  in  remainder,  which  the  Court  interfered  to  re- 
strain ; '  it  will  not  interfere  in  anv  case  of  permissive  waste.* 

Tenants  in  tail  after  the  possibility  of  issue  extinct,  have  the  same 
powers,  and  are  subject  to  the  same  restrictions,  as  tenants  for  Ufe 
without  impeachment  of  waste ;  and  it  makes  no  difference  that  they 
are  unimpeachable  of  waste,  not  by  the  pro\'ision  of  the  grantor,  but  as 
a  legal  incident  of  their  estate.^ 

It  is  to  be  remarked,  that  the  object  of  the  Court's  interference  in 
granting  an  injuuctiun  to  stay  this  kind  of  waste  is  not  by  way  of  satis- 
fying a  damage,  but  in  order  to  i)revent  a  wrong ;  and,  therefore,  a 
person  cannot  come  into  Eijuitv  merely  for  an  account,  unless  where 
the  waste  is  of  that  nature  that  the  plaintiff  has  no  remedj^  at  Law. 
The  account  depends  entirely  upon  the  injunction  :  it  is  incidental  to, 
and  consequential  upon  it ;  and,  if  a  person  is  entitled  to  the  one,  he  is 
entitled  to  the  other  also,  on  the  principle  of  preventing  a  multipUcity 
of  suits :  fur,  otherwise,  he  would  be  obliged  to  bring  his  action  at  Law 
as  well  as  his  bill  in  Equity  :  his  action  by  wa^'  of  satisfaction :  his  bill 
by  way  of  prevention.*^  After  the  determination  of  the  tenant's  estate, 
a  hill  will  lie  for  an  account  of  equitable  waste,  although  no  injunction 
is  prayed  by  the  ImU  ; '  and  if  the  person  who  has  committed  the  waste 
is  dead,  he  must,  through  his  representatives,  refund  in  respect  of  the 

Irne  r.  Dummer,  1  Bro.  C.  C.  IGG;  and  see  the  timber  forany  other  purpose  than  for  fuel 

Or.ler  in  S.  «'.,  Seton.  890;   Strathmore  v.  fencing,'.  &C-     /'"'/• 

Ifc.wc^,  2  Hro.  C.  C.  88;  Turner  v.  Wright,  *  P<p\vvs  v.  Bhip-ave,  4  De  O    M   &  G 

Jolins.  740:  0  Jur.  N.  S.  64";  2  De  G.,  F.  &  448.  458;"  Kav,  4it5;   18  .Jur.  4G2. 

J.  234;  *!  .lur.  N.  S.  809.  6  Al)rahain  v.  FJul.I..  Krc-ein  5:);  Attomov- 

•  l'o(rkin>rton'»  ('a.se,  3  Atk.  215;  Wil-  General  r.  Duke  of  Marlhonuifjh. .)  Mad.  4!t8. 
liarnM  r.  M".S'uniara,  8  Vcr.  70;  Stansfitld  v.  539;  Williams  v.  Williams,  15  yes.  419  4'>;j' 
HalxTK'ham.  10  Vi-<.  27-1:  ^Vl•llc•s|.  v  r.  Wei-  and  see  2  Swanst.  U.".,  n.  '  "  ' 
lesjev,  ti  Sim.  4:t7;  .Murris  r.  .M«.rris.  15  Sim.  0  Jesus  ('olie^ie  r.  Itluom,  .3  Atk.  2fi.3  • 
W».'»;  Kikewii  h  r.  Marker,  -'J  .M'N.  &  G.  'Ill,  Amb.  54;  Duke  of  Leed.s  v.  Lord  Amherst' 
322;  Marker  r  .Marker.  9  Hare,  1;  Campbell  14  Sim.  .357,  ;jfi4 ;  20  IJeav.  2.<9;  2  IMiil.  1171 
r.  Allgood,  17  Ileav.  <;2'1;  yincent  v.  >|)icer,  122;  Lushinffton  r.  IJoldero,  15  I{«iiv.  1 ;  Win- 
22  Heav.  .180;  2  .lur.  N.  S.054;  .Miekietlnvait  sliip  i',  IMtts,  ."1  l'ai>;e,  259;  Duvall  r.  Waters 
r.  .Mickielhwnit,  1  De  (;.  &  .1.  ."104;  :)  .lur.  N.  1  Uland,  57(1;  [lleminj;  r.  ('..jljus  o  |)^,|' 
8.  I27!t:  Halliwell  r.  I'liillipps.  4  .lur.  N.  S.  Ch.  2-;0J.  The  Court  of  K<|uilv  will  not 
607; '!  W.  H.  408,  V.C.  \V'.;  Turni-r  r.  Wriirht,  interfere  unless  thev  ran  stay  a  nuilliiilicitv 
uhi  run.  ;  Ford  f.  Tytite,  10  .lur.  .\.  S.  429,  of  suIIm  at  Law.  They  must  have  an  uii- 
L.  .I.r. ;  2  De  !».,  .1.  &  .S.  127.  For  forms  of  dividid  jurisdiction  over  the  whole  litiiration, 
order.  Koo  Seton,  89f)- 894.  and  the  ]>ower  to  adjust  the  winde  dispute! 

"  XjutA  Tamworth  v.  I/)rd  Ferrers,  6  Vcs.  Eastman  v.  Company,  47  N.  II.  71.     (And  a 

419.  rilainliff  who  eome.^  into  Kciuilv  sulimil«  his 

>  Day  r.  Merrv,  ]«  V«>(i.  375.  leifal    rights    to   the   control    of    tiie    Court. 

'  Marqui.^  of  Downshire  r.  Ijidy  .Snnilys,  I'lndps  r.  rrotlierf»,  7  De  (;.,  .M.  vSi  (J.  722; 

8  W*.  107.  ■  ■  I/.rd  Tredegar  v.  Windus,  L.  H.  l!i  r.,|!  (il2; 

•  A  devisee  for  life  wax  n-strainrd  from  nee  Mlaek  r.  Carulhers,  il  lluni.  87.1 
cutting  down  the  trees  from  the  woodland  of  '  (iarth  r.  Cotton,  I    Dirk.  18;t;  Smith  i\ 
the  e^ute  and  from  planting  the  new  grounds.  Cooke,  3  Atk.   381;  I'ullenev  r.   W'txrwH   6 
bniith  p.  roya.s,2  Dtsaus.  65.     So  from  using  Ves.  89;  Urienon  r.  Eyru,  U  Ves.  340. 
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wTotisi  ho  h:is  done,  and  not  retiiin  the  produce  of  his  iiijuiy :  \vhi(.'h  is 
re(.-o\H'rablo  in  no  other  Court.  "  It  would,"  says  Lord  Cowper,«  "  be 
a  reproach  to  Equity  to  say,  when  a  man  has  taken  my  ore  or  timber, 
and  disposed  of  it  in  his  lifetime,  and  dies,  that,  in  this  case,  I  must  1)C 

without  remedy." 
*U)35       *The  Court  will  interfere,  by  injunction,  to  suppress  the  com- 
mission or  continuance  of  a  nuisanc5.^     Nuisances  arc  of  two 


p  Bishop  of  Winchester  v.  Knight,  1  P. 
Wnis.  406,  407;  and  see  Ilainbly  r.  Trott, 
Cowp.  371,  376;  Marquis  of  Lan<downe  v. 
MaR-hioness  Dowager  of  Lansdowne,  1  Mad. 
116,  136.  ,    „  ^ 

1  Boston  &  Lowell  R.  R.  Corp.  v.  S.  ^;  L. 
R.  R.  Co.,  2  Gray,  1,  27,  28 ;  Charles  River 
Bridge  v.  Warren  Bridge,  6  Pick.  376;  S.  C, 
7  Pick.  344;  Sprague  v.  Rliodcs,  4  R.  I.  301; 
Attornev-Oenerarr.  Colnev  Hatch  Lunatic 
Asvlum",  L.  R.  4  Ch.  Ap.  146.  The  Court 
enjoins  what  will  clearly  end  in  nuisance;  if 
this  is  uncertain,  the  motion  will  be  refused 
with  costs.  Haine  v.  Taylor,  2  Ph.  209:  10 
Beav.  75,  80.  What  is  nuisance  is  chiefly  a 
subject  for  a  jurv,  and  to  be  ascertained  by 
an  action  before  granting  relief.  See  Attor- 
iiev-General  v.  U.  K.  F.lec.  Tel.  Co.,  5  L.  T. 
N'  S.  328;  Cleeve  v.  Mahany,  9  W.  R.  882; 
Wason  r.  Sanborn,  45  N.  H.  171;  Eastman 
c.  Company,  47  N.  H.  71.  [See  Carlisle  v. 
C:k)oper,  6  C  E.  Green,  376,  where  the  juris- 
diction of  Chancery  over  nuisances  is  largely 
considered.] 

The  real  question  m  all  the  cases  is  the 
question  of  fact,  viz.,  whether  the  annoyance 
or  inconvenience  is  such  as  materially  to 
interfere  with  the  ordinary  comfort  of  human 
existence;  or,  in  reference  to  property, 
whether  the  injury  arising  from  matters 
complained  of  is  such  as  visibly  to  diminish 
the  value  of  the  property,  and  the  comfort 
and  enjoyment  of  it.  St.  Helen's  Smelting 
Company  t'.  Tipping,  11  H.  L- Cas.  642;  S. 
C  4  B.  &  S.  608,  616,  1093;  Walter  v.  belie, 
4  i)e  G.  &  Sm.  .322;  Soltau  v.  De  Held,  2  Sim. 
N.  S.  133;  Crump  v.  Lambert,  L.  R.  3  Eq. 
409,  412.  413;  Fish  v.  Dodge,  4  Denio,  311; 
Peck  V.  Elder,  3  Sandf.  126;  Catlin  v.  Valen- 
tine, 9  Paige,  575;  Wesson  v.  Washburn 
Iron  Co.,  13  Allen,  95;  Barnes  v.  Hathorn,  7 
Am.  Law  Reg.  (N.  S. )  81 ;  Rhodes  v.  Dunbar, 
7  Am.  Law  Reg.  412;  Davidson  v.  Isham,  1 
Stockt.  189 ;  Walcott  v.  Melick,  3  Stoekt.  207 ; 
Holsmau  v.  Boiling  Spring  Bleaching  Co.,  1 
McCarter,  243;  Beardmore  v.  Leadweil,  3 
Giff.  683;  Cooke  v.  Forbes,  L.  R.  5  Eq.  173; 
Inchbald  v.  Barrington,  L.  R.  4  Ch.  Ap.  388, 
396;  Walker  v.  Brewster,  L.  R.  5  F:q.  25; 
ante,  p.  1629,  note.  But  if  the  evidence  is 
satisfactory,  the  Court  will  grant  an  injunc- 
tion against  a  nuisance  without  having  the 
question,  whether  there  is  a  nuisance,  tried 
before  a  jury.  Inchbald  v.  Robinson,  L.  R. 
4  Ch.  Ap.  388;  Inchbold  v.  Barrington,  ibid. ; 
ante.  1629,  note. 

Having  one's  rest  disturbed  is  a  nuisance, 
though  compensable  by  damages;  deprecia- 
tion of  property  is  not  a  nuisance.  White  v. 
Cohen,  2  Drew".  312.  Burning  bricks  on  one's 
own  ground  was  sUyed  as  a  nui.sance.     Wal- 


ter V.  Sclfe,  4  D.  &  S.  315,  -320,  325  ;  Grafton 
V.  Hilliard,  4  I).  &  S.326;  Pollock  v.  Lester, 
11  Hare.  266,  275;  [Campbell  v.  Seaman,  63 
N.  Y.  568J.  Holding  a  regatta  on  a  reservoir, 
on  which  rights  of  lishing  and  sporting  were 
reserved,  was  held  a  nuisance.  Bostock  y. 
N.  Staff.  Ry.,  5  D.  &  S.  584;  3  S.  &  (L  283. 
And  a  cattle  fair  on  a  recreation  grouiul  was 
enjoined.  Attorney-General  v.  Mayor,  South- 
ampton, 1  Giff.  363,  365,  366.  Leaving  open 
or  opening  sewers  into  a  main-road  sewer, 
while  running  into  a  canal,  was  enjoined. 
Manchester  Rv.  v.  Workshop  Bd.,  23  Beav. 
198,  2U6,  208,  211;  see  Case  t'.  M.  R.  Co.,  27 
Beav.  247,  2.52;  Oldaker  v.  Hunt,  6  De  G., 
M.  &  G.  376,  388;  19  I5eav.  485;  Attorney- 
General  V.  Coliiey  Hatch  Lunatic  Asylum,  L. 
R.  4  Ch.  Ap.  146.  A  dense  smoke,  laden 
with  cinders,  continued  for  twelve  hours 
twice  ill  each  month,  falling  upon  and  pene- 
trating tiic  houses  and  premises  of  the 
plaintiff,  at  distances  varying  from  forty  to 
two  hundred  feet,  was  held,  by  Chancellor 
Zabriskie,  in  Ross  v.  Butler,  4  C.  E.  Green, 
294,  to  constitute  a  legal  nuisance. 

In  Crump  v.  Lambert,  L.  R.  3  Eq.  409,  an 
injunction  was  granted  to  restrain  the  issuing 
of  smoke  and  elHuvia  from  a  factory  chimney, 
and  the  making  of  noise  in  the  factory, 
although  it  was  situated  in  a  manufacturing 
town  ;  it  being  proved  that  such  smoke, 
effluvia,  and  noise  were  a  material  addition  to 
previously  existing  nuisances.  See  Crossley 
V.  Lightowler,  L.  R.  3  Eq.  279;  S.  C,  L.  R. 
2Ch.  Ap.  478;  [Adams  v.  Michael,  38  Md. 
123;  see  Broadbent  v.  Imperial  Gas  Co.,  7  De 
G.,  M.  &  G.  436,  and,  on  appeal,  7  H.  L. 
Cas.  600].  Smoke,  unaccompanied  with 
noise  or  with  noxious  vapor,  and  offensive 
odors  alone,  althousrh  not  injurious  to  health, 
may  severally  constitute  a  nuisance.  Crump 
V.  Lambert,  supra;  [Duncan  v.  Hayes,  7  C. 
E.  Green,  25.  Offensive  odors  which  render 
life  uncomfortable,  although  not  unwhole- 
some, will  authorize  an  injunction.  Meigs u. 
Lister,  8  C  E.  Green,  199.  As  a  slaughter- 
house, the  injunction  being  against  its  being 
conducted  so  as  to  be  offensive.  Minke  v. 
Hopeman,  87  111.  450.  So,  annoyance  from 
the  unusual  use  of  a  house  as  a  stable,  although 
occasioned  by  a  change  in  the  house,  not  in 
its  use,  will"  sustain  an  injunction.  Ball  v. 
Ray,  8  Ch.  App.  467.  So,  the  vibratory 
nioltion  occasioned  by  a  printing-press. 
Robert.son  v.  Campbell,  13  F.  C.  61.  So  of 
the  ringing  of  a  chime  of  bells.  '  Harrison  v. 
St.  Mark's  Church,  3  W.  N.  384;  Soltau  i). 
De  Held,  9  L.  &  E.  104.  And  see,  as  to  the 
smoke  nuisance  necessary  to  stop  a  large 
commercial  work,  Salvia  v.  North  Braucepcth 
Coal  Co.,  L.  R.  9  Ch.  App.  705.     So  of  a 
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kinds  :  those  -wrhich  are  injurious  to  the  public  at  large  ;  and  those  which 
are  injurious  to  the  rights  and  interests  of  private  persons. 

*  With  regard  to  nuisances,  the  jurisdiction  seems  to  be  of  ver}'  *1636 
ancient  date,  and  to  be  founded  on  the  irreparable  damage  to  in- 
di\-iduals,  or  the  great  public  injiuy  which  is  likely  to  ensue.  The 
jurisdiction  is  appUcable,  not  only  to  nuisances  strictly  so  called,  but 
also  to  purprestures.  By  purpresture  is  meant,  in  its  present  acceptation, 
an  encroachment  upon  the  Crown,  either  upon  part  of  the  demesne 
lands,  or  upon  the  high  roads,  rivers,  forts,  or  streets  ;  and  the  differ- 
ence between  purprestures  and  nuisances  consists  in  this  :  that  where  the 
jus  privatum  of  the  Crown  is  invaded,  it  is  a  purpresture  ;  but  where  the 
jus  publicum  is  violated,  it  is  a  nuisance.^ 

In  cases  of  purpresture,  the  remedy  is  either  by  information  for  an 
intrusion  at  the  Common  Law,  or  by  information  in  Equity  at  the  suit 
of  the  Attorne3'-General :  the  consequence  of  a  judgment  at  Common 
Law  being  the  abatement  of  the  erection  or  grievance  complained  of, 
whether  it  is  or  is  not  a  nuisance ;  whilst,  upon  an  information  in  Equity', 
where  the  tres[>ass  does  not  produce  any  public  injur}-,  the  Court  may 
direct  an  inquiry  whether  it  is  most  beneficial  to  the  Crown  to  abate  the 
purpresture^  or  to  suffer  the  erection  to  remain,  and  be  assessed  as  a  part 
of  the  legal  revenue.'^ 

In  cases  of  public  nuisance,  properly  so  called,  an  indictment  lies  to 
abate  them,  and  to  prosecute  the  offender ;  but  an  information  will  also 
lie  in  Equity  to  stop  the  mischief,  and  to  restrain  the  continuance  of  it.' 
It  is  necessary,  however,  that  the  nuisance  should  be  actual  and  exist- 
ing, and  not  merely  prospective :  however  strongly  the  apprehension  of 
injury  may  be  supported  b}'  scientific  evidence.* 

circufi.  causinc  an  intolerable  amount  of  noise.  sance   preventing    the    interference    of    tho 

InchbaM  r.  liobiiison.  I-.  H.  4  C^b-  A  pp.  488.  Court  for  or  ai;aiiist  a  party,  see  Hankliart  v. 

So  of  a  fdtp,  (Irawinp  tocitiur  crowds  of  idle  II(iiif,'hton,    27    Hiav.    4-2.'),    428;    Attoniey- 

and  iui[irrif»cr  fM-rr-oiis.     \Valk<»r  r.  Urcwj^tir,  (u-ncrai   r.  ShiHiild.  vS:c.  (Jo.,  3  l)e  IJ.,  .M.  & 

L.  K.  5  Vj\.  2.^).     As  to  storiMK  inllanimald.'  G.  304,  314.  322,  33(1;  Scniorr.  I'awson,  L.  K. 

material.     Ileiiburn  r.  I»rilan.  2  II.   &   M.  3  Eq.  330;  [.Mt-ifjs  "■  Lister,  8  C.  E.  Green,  19"J]. 

34.5.     In  a  '|uc'tion  of  r"•'*traiIlin^c  a  lawful  i  2d    Inst.  38,  272;    Harg.    Law    Tracts, 

business,  equity  will  considi-r  the  cuHtoniH  of  84,  87. 

the  fK'0|i|e,  the"chara<tcri'<ti(»  of  their  busi-  ■^  Attorney-General  v.  Richards,  2  Anst. 

n^so.  the  conunori  uses  of  property,  and  the  003,  (ilfi;   Attornev-tJeneral  v.  .Johnson,  2  .1. 

TK-euliar  circiiriistaneis  of  tlw  place;  and  an  Wil.  .S":  Rex  v.  I'larl  Grosvenor,  2  Sturkie's 

injunciinn  againnt  a  brick  kiln,  as  injuring  a  N.  1*.  Ttll. 

vineyard  nu'l  n-'idenre,  was  refused.    Iluck-  *<  Mayor  of  London  v.   Bolt,   6  Ves.  12'.); 

enntine'ii  Appeal,  70  I'a.  St.  102.     Sec,  to  the  AttorneWleneral   v.   Nichol,    Ifi    Ves.    3.38; 

•ame  effect,  where  the  injunction  was  sought  Attomey-tJeneral   p.   Forbes,  2  .M.  &  C.  123, 

against  th<- e«tabli«hment  of  a  Mearn  flouring  121) ;    Turner  c.  Hlarnire,  I  Drew.  402;  Attor- 

niill  in  one  of   a  block  of  stores.     Gilbert  p.  nev-(i<'neral  r.   Cambridge   Consumers'   (Jas 

Showennan.  23  Mieh.  4-18.  Co.,  L.  R.  «    Iv|.  2H2,  2!I2:   (but  see  S.  ('.,  L. 

If  the  legi-lature  direrts  or  authorizes  the  R.  4  Ch.  .Vpp..  where  the  ruling  of  the  Vice- 
doing  of  a  pnrtii  iilar  tliintr.  Ih'-  doini;  of  it  Chnuieihir  was  reversed;  .Vtloruev-Cii'iurnl  i'. 
cannot  be  wrongful,  or  of  if<If  a  niiisanre.  I,e.ilH,  L.  R.  U  Ch.  Aiip.  5«3;1  Alloniey- 
Merspv  Itorks  iVu^ires  r.  tiibbs,  L.  R.  1  H.  (ieueral  r.  Bradford  Ciinal,  L.  R.  2  Va\.  71; 
I*  93,  '112;  Allorn«v-(  ienernl  r.  Colnev  Hatch  Atiornev-tJiiural  r.  Staffordshire  « 'o)iper  <  'o., 
Lunatic  Asvlum,  I,'.  R.  4  Ch.  App.  Un,  If!4;  1  W.  N!  2.'.8.  |  Hut  the  rase  mu-t  be  |dain. 
Hinchmaa'r.  j'lii.Tson  Horse  R.  Co,  2  C.  K.  Ibinneirs  Anpenl,  (»!(  I'a.  St.  W.\\  see  Craijr  «. 
Green,  7.');  North<m  TransjK.rtation  Co.  r.  I'eopie,  47  111.  487.  The  establi«hui.  iil  of  a 
Chicago,  !i!t  U.  S  •J.'l.'i]  As  to  smoke  from  Nalional  School  is  not  a  nuisance,  llorrisoa 
fluev  see  H.T\ey  f.  Smith.  1  K.  &  .1.  38'.l.  r.  (iood,  L.  R.  11  Kq.  3t8.| 

As  to  the  cfTe«  1  of  acquiescence  in  a  niii-  *  Attorn<  y-<riinr.il     r.     Mayor,    &c.    of 
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As  a  general  nilo,  a  suit  of  this  kind  should  be  instituted  by  the 
Attornev-( General,  or,  at  all  events,  he  sliould  be  a  party  to  it,  as  rei)re- 
sentiiiii"  the  [)ublie  ;  but  persons  who  eoneeive  tlieniselves  aggrieved  may 
also  eoine  forward,  and  ask  the  assistance  of  the  Court  to  prevent  a 

public  nuisance  from  which  they  have  individually  sustained  dam- 
•1637  age  ;  ®  and  in  the  event  of  an  individual  *  suffering  peculiar  and 

special  damage  by  a  public  nuisance,  a  suit  may  be  sustained  by 
him,  Avithout  making  the  Attorney-General  a  party. ^ 

With  regard  to  private  nuisances,  the  Court  will  interfere  by  wa}'  of 
injunction  where  the  mischief  is  irreparable,'^     The  general  ground  of  its 


Kiii£;-:ton-on-Thames,  13  AV.  E.  888;  Haine 
V.  Tavlor.  2  Ph.  209;  10  Beav.  75,  77,  79,  80; 
Ross"r.  Hutler,  4  C.  E.  Green,  294;  [Lyttoii 
r.  Steward,  2  Tenn.  Ch.  586;  Cleveland  v. 
Citizens'  Gas  U^ht  Co.,  5  C.  E.  Green,  201. 
See,  as  to  an  injunction  against  anticipated 
injury  by  the  erection  of  a  factory,  Adams 
V.  Michael.  33  Md.  123;  of  a  powder-maga- 
zine: Wier's  Appeal,  7  Pa.  St.  230;  of  a 
threatened  increase  of  the  use  of  water  :  Fair- 
haui,  &c.  Co.  V.  Adams,  46  Vt.  496 ;  of  theo- 
retical injury:  Bassett  v.  Company,  47  N. 
H.  425;  Lytton  v.  Stewart,  2  Tenn.'Ch.  580; 
Mason  v.  Rollins,  2  Biss.  99]. 

6  Baines  v.  Baker,  Amb.  158;  Attorney- 
General  V.  Cleaver,  18  Ves.  211 ;  Spencer  v. 
London  and  Birmingham  Railway  Company, 
8  Sim.  193;  Sampson  r.  Smith,  ib.  272;  At- 
torney-General V.  Forbes,  2  M.  &  C.  123;  Lee 
1-.  Milner.  2  Y.  &  C  Ex.  611;  Klmiiirst  v. 
Spencer,  2  M'N.  &  G.  45;  Mayor,  &c.  of 
Liverpool  v.  Chorlev  Waterworks  Company, 
2  De  G.,  M.  &  (t.  852;  Attorney-General  'v. 
Corporation  of  Birmingham,  4  K^.  &  J.  528 ; 
Attorney-General  v.  United  Kingdom  Electric 
Telegraph  Company,  30  Beay.  287;  Fort  v. 
Groves,  29  Md.  188;'  Allen  v.  Board  of  Chosen 
l-'reeholders,  2  Beasley.  08,  74;  King  v.  The 
]\Iorris  and  Essex  R.R.  Co.,  3  C  E.  Green, 
397 ;  Cook  v.  Mayor  and  ( 'orp.  of  Bath,  L.  R. 
0  Eq.  177;  Rowe  v.  Granite  Bridge,  21  Pick. 
344;  Corning  v.  Lowerre,  6  .John.  Ch.  439; 
Hamilton  ».  Whitridge,  11  Md.  128;  Zabriskie 
I).  .Jersey  City  &  Bergen  R.  R.  Co.,  2  Beasley, 
314;  Dover  v.  Portsmouth  Bridge,  17  N.  IL 
200;  Walker  v.  I3rewster,  L.  R.  5  Eq.  25. 
But  a  bill  for  an  injunction  against  a  public 
nuisance  will  not  be  sustained,  unless  it  shows 
a  particular  injury  to  the  plaintiff,  distinct 
from  that  which  he  sutlers  in  common  with 
the  rest  of  the  pul)lic.  Bigelow  v.  The  Hart- 
ford Bridge  Co.,  14  Conn.  565. 

[See  Attorney-General  v.  Brown,  9  C.  E. 
Green,  89,  where  the  Court  refused  to  inter- 
fere with  the  erection  of  a  building  in  a  dis- 
used, but  not  abandoned  higiiway:  Herrell 
V.  Hannum,  56  (ja.  -508,  where  the  object  was 
to  restrain  the  defendants  from  burning  wood- 
land over  which,  in  common  with  the  people 
generally,  complainant  was  allowed  a  right 
to  pasture  cattle;  and  Jones  v.  Little  Rock, 
25  Ark.  .301,  where  the  Court  refused  to 
restrain  a  municipal  corporation  from  the 
illegal  issuance  of  bonds  to  circulate  as  money, 
at  the  instance  of  a  complainant  who  failed 
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to  show  that  any  injury  to  his  private  interests 
would  result  from  the  issuance.  But  see,  as 
to  the  issuance  of  township-bonds  with  the 
consent  of  a  majority  of  tax-payers  and  land- 
owners, Lane  r.  Schomp,  5  C  E.  Green, 
82.  And  the  issuance  of  county-bonds  in  a 
manner  different  from  that  prescribed  by 
law.  English  v.  Smock,  34  Ind.  115.  As  to 
the  construction  of  a  railroad  through  a  village. 
Liipi'ovemcnt  (J'ommissioners  v.  New  Jersey 
Midland  R.  Co.,  7  C.  E.  Green.  94. 

A  State  may,  through  its  officers,  main- 
tain proceedings  by  injunction  to  restrain 
public  corporations  from  doing  acts  in  viola- 
tion of  the  law  and  constitution  of  the  State; 
as  whore  a  county  wrongfully  issues  its  lionds 
in  favor  of  a  railroad  :  State  v.  County  Court, 
51  Mo.  390;  and  to  restrain  persons,  who 
have  combined  together,  from  interfering  with 
the  Slate's  agents  in  the  execution  of  the  leg- 
islative will  :  State!'.  Fagan,  22  La  Ann.  545. 

See,  as  to  interference  with  a  ferry  fran- 
chise, Midland,  &c.  Ferry  Co.  v.  Wilson,  1 
Stew.  Eq.  537,  and  the  Reporter's  learned  and 
exhaustive  note ;  and,  as  to  interference  with  a 
turnpike  franchise.  White's  Creek  Turnpike 
Co.  V.  County  of  Davidson,  3  Tenn.  Ch.  396. 

An  injunction  will  not  be  granted  to 
restrain  the  oilicers  of  government  from  exe- 
cuting a  law,  on  the  application  of  a  party 
who  fears  he  may  be  injured  in  a  business  he 
pnjposes  to  undertake :  Mason  v.  Rollins.  2 
I$iss.  99;  nor  to  restrain  a  railroad  company 
from  using  land  until  proper  stop-gaps  were 
erected,  the  right  resting  in  parol,  and  not 
being  included  in  the  grant:  Cook  v.  North, 
&c.  R.  Co.,  46  Ga.  618.] 

An  owner  of  lots  upon  a  street,  upon  which 
a  railway  is  about  to  be  constructed  which 
will  be  specially  injurious  to  him,  may  main- 
tain a  suit  to  enjoin  such  construction.  Mil- 
han  I'.  Sharp,  28  Barb.  228;  [Coast  Line  R. 
Co.  V.  Cohen,  50  Ga.  451].  In  Hamilton  ?•. 
Whitridge,  11  Md.  128,  it  was  held,  that 
parties  suffering  special  damage  in  the  value 
and  use  of  their  property,  may  have  an  in- 
junction to  restrain  the  owner  of  an  adjoining 
house  irom  its  contemplated  use  as  a  house  of 
prostitution. 

1  Soltau  V.  De  Held,  2  Sim.  N.  S.  133, 
142:  Wood  v.  Sutcliffe,  2  Sim.  N.  S.  103. 

2  Winnipiseogee  Lake  Co.  v.  Worster,  29 
N.  H.  433;  Iiigraliam  r.  Dunnell,  5  Met.  118; 
Davis  V.  Rfcd,  14  .Md.  152;  Webber  t;.  Gage, 
39  N.  H.  182;  Middleton  v.  Frauklin,  3  CaL 
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interference  is  that  sort  of  material  injury-  to  property  or  health  requir- 
ing the  application  to  prevent,  as  well  as  remedy,  an  evil,  for  which 
damages  more  or  less  would  be  given  in  an  action  at  Law.'  It  is  not 
every  case  that  would  furnish  a  right  of  action  against  a  party  which 
would  justify  the  interi)osition  of  the  Court  of  Equity,  to  redress  the 
mischief  or  remove  the  annoyance.*  But  there  must  be  such  an  injury, 
or  the  apprehension  of  it,  as  from  its  nature  is  not  susceptible  of  being 
adequately  compensated  for  by  damages  ;  or  such  as,  from  its  long  con- 
tinuance, occasions  a  constantly  recurring  grievance  which  cannot  be 
otherwise  prevented  but  by  an  injunction.*  Thus,  it  has  been 
said,  *  that  ever^'  common  trespass,  or  a  mere  diminution  of  the  *1G38 
value  of  the  premises,  is  not  a  gi'ound  for  an  injunction  ;  but,  if  the 
trespass  continue  so  long  as  to  become  a  nuisance,  or  if  the  diminution 
of  the  value  of  the  premises  amount  to  irreparable  mischief,  then  the 
Court  will  undoilbtcdly  interfere.^  The  most  common  cases  in  which 
the  Court  exercises  this  jurisdiction  occur,  where  it  is  called  upon  to 
restrain  a  part}'  from  building  so  near  the  plaintiff's  house  as  to 
darken  his  ancient  lights.'^     Injunctions  have  also  been  granted  to  stop 


.T2«:  Dana  c.  Valentine,  5  Met.  8;  Wilcox  v. 
Wheeler,  47  X.  H.  488:  see  Boston  Water- 
[Hiwer  (>).  c.  Boston  &  Worcester  K.  R. 
I'orp..  IG  Pick.  .512,  525;  Bijrelow  v.  The 
Hartford  Brid;;e  Co.,  14  (.'onn.  5G5;  I'erry  c. 
I'urker,  1  W(jod.  &  M.  28'j ;  Cunninfjliam  r. 
Uonie  K.  R.  Co.,  27  Geo.  4i)'J ;  Eastman  v.  Com- 
pany, 47  N.  H.  71;  lijirl  v.  De  Hart,  1 
Hea^ley,  280.  [Inspection  may  be  ordered, 
th  unh  not  praved  for.  Barlow  v.  Bailey,  18 
W.  K.  783.  And  see,  as  to  issues  of  fact, 
i:o<kell  V.  Whit  worth,  L.  K.  5  Ch.  App. 
^')'J■,  and,  as  to  appointment  of  expert, 
Attornev-<jeneraI  r.  Coliiev  Hatch  Lunatic 
A.«vlum",  L.  K.  4  Ch.  App.  140.1 

'»  Altornev-Cieneral  v.  Nicliol,  10  Ves.  .3.38, 
.343;  White  v.  Cohen,  1  Ur.-w.  312.  When 
the  nuisance  o|>erafes  to  destroy  health,  or  to 
diminish  the  comtort  of  a  dwelling',  an  action 
at  I..aw  Airnishi's  no  adei)uatc  remedy,  and 
the  party  injured  is  entitled  to  protection  hy 
injunction.  lIoNnian  v.  Boilin;;  Spring  Bleach- 
ing Ca).,  1  McCarter,  .335;  [Ball  v.  Fiav,  I>. 
li.  8  <;h.  App.  407;  Broder  v.  .Saillard,  2  Ch. 
I»iv.  «1>21. 

*  Attoniev-Gcneral  v.  Camliridpe  Con- 
Mimers'  (Jos' Co.,  L.  R.  6  Eq.  2«2.2!*7;  fee 
H<nth  r.  Bucknull,  L.  R.  8  Va\.  1,  0,  per  Lord 
Itoinillv  M.  R. ;  Wn'-on  v.  Sanl.orn,  45  N.  II. 
lOii.  (tut  in  (.'rump  r.  I.amhert,  L.  R.  3  Iv|. 
40!».  it  uaii  hi-ld  tliat  a  O^urt  of  Chancery 
will  restrain  the  continuance  of  a  nuisance 
by  injunction  whenever  nubslantinl  damages 
nii(;bt  be  recovered  in  renpect  of  it  by  an 
action  at  l.nw. 

'  Kishmoni;ern'  Company  r.  Eaut  India 
Company,  1  |)iik.  103;  Atiorm-v-tii-nernl  e. 
Nichol,  iO  Ve.«  .3.38.342;  Ilaine*  v.  Tuvlor, 
10  Heav.  75;  2  I'hil.  20:»;  Elmhirsl  r.  Srwiicer, 
ttbi  tup. ;  Allorney-GenerHl  ».  Shellipld  (Jan 
Consumers'  (,'ompanv,  3  I»c  (J.,  M.  &  (J.  304; 
.S..ltau  r.  De  Held,  and  Wood  r.  .Sulci iffe, 
uln  tup.;    Tipping   v.   St.   H'hn'.s  .Smelling 
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Co..  L.  R.  1  Ch.  Ap.  06;  Walker  r.  Brewster, 
L.  R.  5  Eq.  25;  Imperial  Gas  Co.  t'.  Broadbent, 
7  II.  L.  Ca.  600;  S.  C,  nom.  Broadbent  v. 
Imperial  Gas  Company,  7  De  G.,  M.  Sc  G. 
436;  Cook  V.  Forbes,  iJ.  R.  5  Eq.  166;  Attor- 
nev-(Jeneral  i'.  Cambridge  Consumers'  (ias 
Co".,  L.  R.  4  Ch.  Ap.  71.  80,  81 ;  Inirraham  r. 
Dannell,  5  Met.  118;  Mohawk  iV:  limi.-on  R. 
R.  Co.  f.  Antcher,  3  Fai<;e.  213;  Webber  v. 
Gage.  3'J  N.  H.  182,  188:"Burnhani  v.  Kerap- 
ton^  44  N.  H.  97;  Olmstead  v.  I.oomis,  6 
Barb.  1.52;  Lyon  r.  McLaughlin,  32  Vt.  423; 
Morris  Canal  i-S:  Banking  Co.  i'.  Central  li. 
R.  Co.,  of  N.  .1..  1  C.  K.  (Jreen,  4111,  422;  Hole- 
man  c.  Boiling  .Spring  Bleaching  Co-,  1  Mc- 
Carter, 335;  Ivistman  f.  Amoskeag  .Manut 
Co.,  47  N.  H.  71,  7!t;  Bassett  v.  Company, 
47  N.  M.  420;  Merritield  v.  Lombard.  13 
Allen,  IC.  18:  Hill  v.  Savles,  12  Cush.  454; 
Bemis  r.  Ipham.  13  I'ick.  lOil;  [Haskell  v. 
New  Bedford,  lOS  .Mass.  2I0J. 

1  Coulson  r.  White.  3  Atk.  21  ;  White  v. 
Cohen.  1  Drew.  312;  .lohnstone  r.  Hall.  2  K. 
&  ,1.  414:  Hodg.s<in  v.  Duie.  2  .Fur.  N.  8. 
1014;  Klwell  i'.  Crowther,  10  W.  R.  015; 
Hejiburn  r.  Ixirdan,  2  H.  «.*>:  M.  345:  com- 
promised on  appeal,  2  ii.  &  ^L  353;  aiui  see 
11  .lur  N.  S.  036;  [.Morgan  v.  I'almer,  48  N. 
II.  330]. 

•J  Ryder  r.  Bcntham,  1  Ves.  S.  ,543;  Back 
r.  .Stacy,  2  Russ.  121;  East  India  Company 
r.  Vincent,  2  Aik.  83;  Turner  r.  Spooner,  1 
Dr.  \-  Sni.  407;  Davies  r.  Marshall,  1  Dr.  & 
Sm.  557;  Cooper  v.  Hubl.uck,  .30  Beay.  100; 
ancl  see  Isenbrrg'  r.  F.ast  India  House  Extato 
Com|iany,  10. lur.  N.  .S  221,  L.  C. :  .lackson 
V.  iMike  of  NewcaMie,  ih.  088.  HIO,  L.  C.; 
Low  r.  Innes,  ih.  10.37,  L.  (,'. ;  WealhiTlev  v. 
Ro-s,  1  H.  &  M.  .34S»;  Cotching  v.  BH«selt.32 
l;«'av.  101;  RadclifTc  r.  Duke  of  Portland,  3 
Giff.  702;  Martin  r.  Headon,  II  .lur.  N.  S.  0 ; 
Curriers'  Conipjiny  r.  Corbelt,  2  Dr.  iV  Sm. 
355 ;  Slukcs  v.  City  Ollices  Cwmpany,  13  W. 
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INJUNCTIONS   AND  RKSTRAINING  ORDERS. 


•1639  the  pollution  of  streams  ;  ^  and  to  prevent  the  *  pulling  down  of 
banks  of  rivers,  whereby  the  plaintitr  was  exposed  to  inundations 
from  wliirh  the  banks  had  proteeted  him  ; '  and  the  diversion  of  water- 
courses ;  -  and  to  restrain  the  use  of  a  rille  ran<!^e  until  it  had  been  ren- 


R.  M7[  2  U.  &  i\r.  250;  Laiireiu-e  v.  Austin, 
11  Jiir.  N.  S.  571!;  ChirUe  t-.  CUu-k.  11  .Iiir. 
K.  S.  !tU;  L.  li.  1  C'li.  Ap.  10;  Miirliii  v. 
He;i<l()ii,  I,.  H.2  Kq.42.-j;  Hoathr.  Hiu-Uimll, 
L.  H.  8  Vai-  1;  Staijrlit  v.  Hurn,  L.  K.  5  ('li. 
A|).  Id'!;  Doiit.  V.  Auction  Mart  Co.,  L.  K.  2 
F.(i.  2;!8:  Yate^  v.  Jack,  L.  U.  1  Ch.  Ap.  2!I5; 
Kobson  r.  Wiiittinyham,  L.  K.  1  Ch.  Ap. 
4il:  DurU  v.  rritcliard,  L.  U.  1  Cli.  Ap. 
244:  Smith  i-.  Owen,  14  W.  K.  422;  Hvnam 
r.  Dunn,  1  W.  N.  2i);i ;  Webb  v.  Hunt.'l  W. 
N.  I(j5;  Shone  v.  City  of  London  Real  I'lop- 
ertY  Company,  1  W.N.  1(>5;  Wavell  v.  Wat- 
soii,  1  W.  N".  ;i44;  Beadcl  v.  I'eny,  L.  R.  3 
K(l.  4(!."):  Senior  r.  I'awson,  L.  R.  3  Kq.  4.'!0; 
[Dunball  v.  Wallers,  JiSBeav.  565;  Lanl'raiichi 
f.  Maci^enzie,  L.  R.  4  Kq.  421 ;  Potts  v. 
Sniitii,  L.  H.  6  Eq.  311;  Dvers'  Co.  r.  Kin-r, 
L.  R.  !•  Kq.  438;  Kino  v.  Rudkin,  6  Ch.  Div. 
IGO;  National  Provincial  Plate  (Jlass  Ins. 
Co.  r.  Prudential  Assurance  Co.,  6  Ch.  Div. 
757.  And  see,  as  to  increase  of  ancient 
lisht.s,  Taplin  v.  Jones,  11  II.  L.  Cas.  2'JO;] 
Fifty  Associates  v.  I'udor,  6  Grav,  255;  Story 
V.  Odin.  12  Jlass.  157;  Atkins  "r.  Ciiiison,  7 
Wet.  403;  M'Cready  v.  Thomson.  1  Dud.  L. 
&  E.  131;  Robeson  v.  Pittinu;er,  1  (ireen  Ch. 
57:  (ierber  v.  Grabel,  Ki  III.  217;  see  May- 
nard  v.  Esher,  17  Penn.  232;  Cherry  r.  Stein, 
11  "Sid.  1  ;  Ilaverstick  v.  Sipe,  33  i'enii.  (St.) 
3G8:  Mahan  v.  I5ro\vn.  13  Wend.  2r.l;  Par- 
ker r.  Koote,  19  Wend.  309;  Mvers  v.  Gemniel, 
10  Barb.  537;  Hubbard  v.  Tiiwn,  33  Vt.  2!J5; 
Banks  i\  American  Tract  Society,  4  Sandf. 
Ch.  438;  Ray  v.  Lines,  10  Ala.  63;  Butt  v. 
Imperial  Gas  Co.,  L.  R.  2  Cii.  Ap.  158. 

[The  weii,'ht  of  American  authority  is 
at<ainst  the  rif;ht  to  acquii'e  by  prescription 
an  easement  in  air  and  lif^iit.  Randall  )'. 
Sanderson,  111  Mass.  114;  Mullen  r\  Strieker, 
19  Ohio,  135;  Parker  v.  Foote,  19  Wend.  109  ; 
Morrison  v.  Marqnardt,  24  Iowa,  35;  Powell 
V.  Sims,  5  W.  Va.  1;  Stein  v.  Hanck,  4  Cent. 
L.  J.  518  (Ind.);  Napier  v.  Bullwinkle,  5 
Rich.  311.] 

In  C(niuecticut,  it  is  declared  by  statute 
that  a  right  to  lij^ht  cannot  be  acquired  bv 
prescriptiDU :  Rev.  St.  1849,  tit.  29,  c.  1,  §  18; 
80  also  in  Massachusetts:  Genl.  Sts.  c.  90, 
§32. 

8  Elmhirst  v.  Spencer,  2  M'N.  &  G.  45; 
Oklaker  v.  Hunt,  6  De  G..  M.  &  G.  376;  19 
Beav.  485;  Attorney-General  v.  Luton  Board 
of  Health,  2  Jur.  N.  S.  180;  Attorney-Gen- 
eral I".  Corporation  of  Birniinfihani,  4  K.  & 
J.  528;  Manchester  and  Shellield  Railway 
Company  v.  Worksop  Board  of  Health,  23 
Beav.  198;  Goldsmid  v.  Tunbridf^e  Wells 
Imjiroyement  (Commissioners,  L.  R.  1  Kq. 
101 ;  L.  R.  1  Ch.  Ap.  349:  Spokes  v  Banbury 
Board  of  Health,  L.  R.  1  Ivj.  42,51;  Attornej"- 
General  v.  Bradford  Canal  Co.,  L.  R.  2  E(]. 
71;  Attorney-General  v.  Ri<!iniond,  L.  R.  2 
Eq.  306  ;  Feilden  v.  Corporation  of  Blackburn, 
1  W.  N.  250 ;  Crossley  v.  Lightowler,  L.  R. 
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3  1'xi.270;  Attorney-General  «  (^olnev  Hatch 
Lunatic  .\svlinn,  L".  \i.  4  Ch.  Ap.  146";  llols- 
nian  i;.  Boilin;;-  S|)rinf^  Bleachiiii;  Co.,  1  iMc- 
Carter,  335;  Slerrilield  r.  Lonil)ar.l,  13  Allen, 
1().  [See,  as  to  pollution  of  wells,  Woniersiej' 
V.  (^hurch,  17  L.  T.  N.  S.  190:  and  runninij 
water,  Attorney-tieneral  v.  Steward,  5  C.  K. 
(ireen,  415:  Pennington  v.  Brinsop  Hall  Coal 
Co.,  5  Ch.  Div.  769.]  For  forms  of  orders,  sec 
Lin£:;wood  v.  Stowmarket  Paper-making  Com- 
pany, L.  R.  1  Kq.  77,  336. 

1  Robinson  v.  Lord  Byron,  1  Bro.  C.  C. 
588;  Lane  r.  Newdigate,"  10  Ves.  192,  194; 
Chalk  V.  Wvatt,  3  Mer.  688;  [Crompton  v. 
Lea,  L.  R.  19  Eq.  115;]  Seton,  901 ;  Del.  & 
Rar.  Canal  &  (;.  &  A.  R.  &  T.  Co.  v.  Rar.  & 
Del.  Bay  R.  Co.,  1  C.  E.  Green,  321,  379; 
(Jardner  v.  Newburgh,  2  John.  Ch.  102;  Van 
Bergen  v.  Van  Bergen,  2  John.  (Jh.  272; 
Belknap  t'.  Belknap,  2  John.  Ch.  463;  Ham- 
mond V.  Puller,  1  Paige,  197;  Belknap  v, 
Trimble,  3  Paige,  577.  601 ;  Reid  v.  Gifford, 
1  Ilopk.  410;  S.  (;..  6  .John.  Ch.  19;  Robin- 
son V.  Lord  Bvron,' 1  Bro.  C.  C.  588;  Burn- 
ham  V.  Kenipton,  44  N.  H.  78,  101; 
Winnipiseogee  Lake  Co.  v.  Worcester,  29  N. 
H.  448;  Ballon  v.  Hopkinton,  4  Gray,  324; 
Bemis  v.  Upliam  13  Pick.  169;  Hill  v.  Savles, 
12  Cu.sh.  454;  Bard  well  v.  Ames,  22  fick. 
353.  Kquity  will  restrain  the  obstruction  of 
a  mill  privilege  by  another  mill  on  the  same 
stream.  Crittenden  v.  I'ield,  8  Gray.  621; 
Sheldon  v.  Rockwell,  9  Wis.  166.  [Tlie  Court 
will  also  restrain  by  injunction  the  serious  in- 
terference with  a  party  wall.  Phillips  v. 
Boardnian,  4  Allen,  147;  Standard  Bank  v. 
Stokes.  9  Ch.  Div.  08.  And,  upon  the  prin- 
ciple that  he  who  seeks  equity  must  do  equity, 
so  long  as  the  plaintiff's  wall  laid  on  his  own 
land  projects  over  the  defendant's  land,  the 
(,'ourt  will  not  compel  the  defendant  to  desist 
from  using  it  as  a  j)arty-wall.  Gultenberger 
V.  Woods,  51  Cal.  523.  See  IClliston  v.  Mor- 
rison, 3  Tenn.  (Jh.  280.  And  see,  as  to  the 
mutual  rights  of  owners  of  a  ])artv-wall. 
Earl  V.  Beadleston,  42  N.  Y.  Sup.  Crt.  294, 
First  Natl.  Bank  v.  Taylor,  44  Iowa,  343; 
Eekleman  v  Miller,  57  liul.  88.] 

It  is  within  the  jurisdiction  of  a  Court  of 
Equity  in  New  Llampshire,  to  restrain,  by 
injunction,  a  citizen  of  tliat  State  from  injur- 
ing the  real  estate  of  the  plaintiffs,  though 
situated  out  of  the  State.  Great  Falls  Manuf. 
Co.  V.  Worster,  23  N.  II.  462. 

2  [Bickett  V.  Morris,  L.  R.  1  Sc.  &  D.  47 ; 
Acquacknock  Water  Co.  v.  Watson.  2  Stew. 
Eq.  300;  Farrell  v.  Richards.  3  Stew.  Eq. 
511;]  Shields  v.  Arndt,  3  Green  Ch.  2-34; 
Webb  V.  Portland  Manuf.  Co.,  3  Sumner, 
189;  Ilolsman  v.  Boiling  Spring  Bleaching 
Co.,  1  Mc('arter,  335;  Burnham  v.  Kempton, 
44  N.  H.  94,  95;  Crosslev  r.  Lightowler,  L. 
R.  3  Eq.  279,  296,  297;  Roath  v.  Driscoll,  20 
Conn.  53-3;  Knapp  v.  Douglas  Axe  Co.,  13 
Allen,  1 ;  Ilulme  v.  Shreve,  2  Green  Ch.  279 ; 
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dered  free  from  danger  to  the  plaintift\  who  was  the  occupier  of  adjacent 
lands  ; '  [and  to  protect  right  of  way.*] 

In  cases  of  this  description,  where  a  part}'  sues  in  respect  of  an  alleged 
injury  to  his  legal  rights,  it  seems  that  an  interlocutory  injunction  is 
granted  solely  upon  the  principle  of  preserving  propert}'  until  a  decision 
on  the  legal  rights  can  be  had.®  In  order  to  entitle  the  plaintiff  to  such 
an  interference,  for  the  purpose  of  protecting  his  property,  pending  the 
decision  of  his  legal  title,  he  must  show  at  least  a  strong,  primd  facie  case 
in  support  of  the  title  whicli  he  asserts,  and  also  tliat  he  has  not 
been  guilty  of  any  *  improper  delay  in  applying  for  the  interposi-  *1G40 
tion  of  the  Court. ^  The  Court  has  then  to  consider  the  degree 
of  inconvenience  and  expense  to  which  granting  the  injunction  would 
subject  the  defendant,  in  tiie  event  of  his  being  in  the  riglit,'-  and,  on 


Cominp;  v.  Trov  Iron  &  Nail  Factory,  39 
Barb.  ;U1;  S.  0.,  :U  Barb.  4'J2,  493;  [S.  C. 
40  N.  Y.  191 ;]  Itiinvill  r.  Hobsoii,  12  Gratt. 
322;  West  f.  Walker,  2  (Jreen  Ch.  279;  Dex- 
ter r.  I'rovidence  Aqueiiuct  Co.,  1  Story, 
387;   [Owen  r.  Fields,  102  Ma.«s.  90]. 

8  Banister  v.  Bifj^e.  ^  Beav.  287.  As  to 
ancient  lifjtits,  watercourses,  and  other  ea.se- 
ment.x,  see  Seton,  894,  898,  901,  902,  924. 

[■•  Ardlcv  r.  (iiiardians  of  St.  i'ancras, 
W.  N.  (18701,  20.J;  Baltimore  K.  Co.  v. 
Strauss,  M  M(1.2;t7;  Henderson  ».  Alloway. 
3  Tenn.  Cli.  (iSS.J 

<>  The  object  of  an  injunction  before  an- 
swer is  to  preserve  all  thinf^s  in  their  then 
condition,  not  to  determine  any  ripht  bv  an- 
ticipation, or  to  undo  or  restore  any  tliinp. 
Murdock's  Case,  2  Bland,  4i;i;  (Jlieever  i\ 
Rut.  \:  Bur.  li.  K.  Co.,  ■■i9  Vt.  G53.  Conrts 
of  I'>|uity  will  not  ordinarilv  take  upon 
themselves  to  decide  the  fact  that  a  nui- 
sance exists,  when  that  fact  is  ((introverted. 
but  will  re<)uire  that  the  partv,  asking  the  in- 
terference of  the  Court,  shall  lirst  establish 
his  ri;^lit  at  Ijiw.  Burnham  r.  Kcmtilon,  44 
N.  H.  78;  Kastmnn  v.  Comprmy,  47  N.  H. 
71;  Cuininiiifrs  f.  Barrett,  10  Cush.  18'i; 
[  Varney  r.  I'ope,  (iO  .Me.  I92J.  It  is  the  duty 
of  the  ("ourt  rather  to  protect  aiknowledfjed 
riKhl**  than  to  estabii'^li  new  and  doidilful 
onci.  Burnham  r.  Kemjiton.  44  N.  II.  92; 
]i«n\\\  r.  Driscoll,  20  Onn.  hr>r>;  [Hoskel  v. 
Whitworfh,  L.  H.  r,  Ch.  Ap|..  fi.V.)). 

But  if  the  evidence  is  salisfmtory,  the 
Court  will  jfrani  an  injunction  aK.'iinsI  a  niii- 
unnce  without  having  ihe  ((uestinn,  whether 
there  it  a  nui«ance  tried  befoee  a  jury.  In(  h- 
hal'l  r.  Koliiri'-'in,  Iii(  hbnid  r.  ltHrriu(;fon,  L. 
B.4Ch.  Ap.  .'!H«;  nri-,int,,  lfi2!t,  n<ile«;  Wason 
r.  SanlKtrii,  4.1  N.  II.  109,  171,  and  cnse-i  cited. 

1  .See  Del.  &  Knr.  Cniinl  »*L-  C.  vS:  A.  K.  & 
T.  Co  r.  lUr.  &  Del.  Bav  K.  <'<).,  1  t;.  K. 
(;reen,  .W»,  381.  The  plaintiff  can  be  re- 
lieveil  by  an  injiniclion  only  in  caneH  where 
he  liBM  e'xerci-ed  due  preeniilion  to  prevent 
an  injury.  Kiirs  r.  WilMin,  22  Maine,  211. 
Ah  to  the  effect  of  d'hiy,  or  laches,  or  iie^- 
Icctintj  remedie<i,  or  ncipiiencinK  in  or  en- 
courn(.;inH  'he  nets  complained  of,  Kce  Buxton 
V.  .Ianie«,  5  D.  &  S.  80:  Atlornev-(;eMer«l  v. 
I'lttntluke,  11  Hare,  200,  228;  I'illow  v.  Tliomp- 


son,  20  Texas,  206;  Tash  v.  Adams,  10  Cush. 
252;  Fuller  v.  Melro.se,  1  Allen,  166;  Borland 
r.  Thornton,  12  Cal.  440;  Gray  v.  Oliio  & 
Pennsvlv.  K.  H.  Co.,  1  Grant  Cas.  (Benn.) 
412;  ftrijTK*  v.  Smith,  5  K.  I.  213;  IMi.lps  v. 
Peabodv,  7  Cal.  50;  Little  r.  Price,  1  .Md. 
Ch.  182";  Burden  v.  Stein,  27  Ala.  104;  Bux- 
ton r.  .lames,  5  I).  &  S.  80;  Attorncv-Gcneral 
t'.  Eastlake,  11  Hare,  205,  228;  ^Vason  i-. 
Sanborn,  45  N.  H.  169.  171,  172;  Siieldon  v. 
Rockwell.  9  Wis.  166;  Peabodv  v.  Flint,  G  Al- 
len, 52,  .57  ;  Senior  v.  Pawson,  L.  R.  3  F.q.  330. 

For  the  principles  of  refusinj;  injunctions 
on  orif^inal  motion,  or  on  apjieal,  for  laches, 
and  the  effect  of  objection  or  protest,  see  (J. 
W.  Rv.  r.  Oxford,  &c.,  3  De  G..  M.  &  G. 
341,  .■i"55;  Attorney-General  r.  Shetlield,  3  Do 
G.,  M.  &  G.  327;  C(des  v.  Sims,  Kay,  5(!;  5 
l)c  G.,  M.  (Si  G.  1:  [and  see  .Scanlan  v. 
Howe,  9  C.  E.  Green,  273.  In/ni,  1663, 
note  7.  .See  also,  where,  after  the  lajysjL'  of 
tive  years,  the  bill  is  to  set  aside  judicial  ]>ro- 
ceediliRsas  fraudulent.  Harwood  i'.  Bailroad 
Co.,  17  Wall.  78.  In  patent  cases,  .\iulrcwa 
V.  Spear,  4  Dill.  472;  .American  Middliuirs 
Purilier  Co.  v.  Atlantic  Milling  Co.,  4  Dill. 
1(10;  American  Middling*  Purilier  Co.  v. 
Christian.  4  Dill.  448.  In  the  case  of  an  in- 
junction in  aid  of  a  le^jal  riglit,  it  will  not  bo 
refused  for  delay  short  of  the  liniitaliiui  wliicli 
would  bar  the  ri(,'ht.  Fulwood  r.  Fidwood. 
9  Ch.  Div.  176;  and  see  Bains  v.  Perrv,  1 
Lea.  37. J 

^  Sec  Winp  v.  Fairhaven,  8  Cush.  363; 
Torrey  v.  The  Camden,  &c.  R.  R.  Co.,  3  C. 
F.  (Jreen,  293.  The  closing;  of  a  road  used 
as  a  lii^'hway  for  travel,  bv  injunction,  can 
onlv  be  ju..l'iliei|  bv  the  clearest  necc-^sil v. 
Def.  &  l!ar.  Cannr&  C.  cS:  A.  K.  &  T.  »'o. 
V.  Rar.  &  Del.  Bov  U.  Co.,  1  C.  F.  (Hcen, 
;i2l,  381;  Boston  &  I/)well  R.  R.  Co.  r. 
Salem  &  I/.well  R.  R.  Co..  2  Gray.  1; 
I'dolcharlrain  R.  <ii.  v.  New  Orleans  \'  Car- 
rolllon  R.  Co.,  11  La.  An.  253;  [Ihoniton  i<. 
(irant.  10  R.  I.  477). 

Bui  where  a  plaintiff  has  proved  his  right 
to  an  injunctiiin  against  a  nuisance  or  other 
injury,  it  is  no  part  of  the  duly  of  IIk-  Court 
to  inf|uirc  in  what  way  the  di  fendaui  can  be«t 
remove  it.  The  plaintiff  is  entilled  l<>  mm  iii- 
juncliuu  at  once,  unlesH  the   removal  of  Ihe 
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the  other  hand,  tho  luitmv  ol'  the  hijiiry  which  the  phvuiliflT  may  sustain, 
in  the  event  ol'  his  eoniphxint  turning  out  to  be  well  founded,  and  the 
Court  refusing  to  interfere,  pending  the  decision  of  the  legal  question  ; 
and,  thus  balaneing  the  question  between  the  two  parties,  and  the  extent 
of  inconveuienee  likely  to  be  incurred  on  the  one  side  and  on  the  other, 
the  Court  nuist  exercise  its  discretion  whether  the  injunction  should  be 
granted  or  withheld.'^  Should  the  Court,  in  the  exercise  of  this  discre- 
tion, determine  upon  granting  the  injunction,  it  will,  if  the  legal  title  is 
disputed,  put  the  parties  in  the  position  of  speedily  obtaining  a  decision 
ujjon  such  title  ;  ^  and  for  that  purpose  either  a  trial  of  the  legal 
*1G41  *  title  will  be  directed  before  the  Court  itself,  or  an  issue  will  be 
directed  to  a  Court  of  Common  Law.^  If  there  is  no  danger  of 
irreparable  mischief  in  the  mean  time,  the  motion  for  an  injunction  will 
be  directed  to  stand  over,  till  after  the  trial  of  the  legal  title. ^ 

A  person  seeking  an  injunction  to  restrain  an  injury  to  his  legal 
rights  must  apply  to  the  Court  without  delay  :  for,  if  the  injury  has  been 
completed  at  the  time  of  the  filing  of  the  bill,  the  Court  will  not  inter- 
fere except  in  cases  in  which  extreme,  or  at  all  events,  very  serious 
damage  will  result  from  the  injunction  being  withheld.^ 

It  is  not  now  necessary,  in  every  case,  to  apply  to  the  Court  of  Chan- 
cery to  prevent  the  repetition  or  continuance  of  an  injury  to  a  legal 
right:  for,  by  the  Common  Law  Procedure  Act,  1854,  in  all  cases  of 
breach  of  contract  or  other  injury,  where  the  party  injured  is  entitled 
to  maintain,  and  has  brought  an  action,  he  may  claim  a  writ  of  injunc- 
tion against  the  repetition  or  continuance  of  such  breach  of  contract  or 
other  injury,  or  the  committal  of  any  breach  of  contract  or  injury  of  a 
like  kind  arising  out  of  the  same  contract,  or  relating  to  the  same  prop- 
injury  is  physically  impossible;  and  it  is  the  425;  Mayor  of  Cardiff  v.  Cardiff  "Waterworks 
diitv'of  the'defeuclant  to  find  his  own  way  Company,  4  De  G.  &  J.  596;  Warden,  &c. 
out  "of  the  difficulty,  whatever  inconvenience  of  Dover  Harbor  v.  London,  Chatham  &  Do- 
or expense  it  maV  put  him  to.  Attorney-  ver  Railway  Companyj  3  De  G.,  F.  &  J.  559; 
General  v.  Colnev  Hatch  Lunatic  Asylum,  L.  Eaden  v.  Firth,  1  H.  ,Sc  M.  573;  Burnham  v. 
K.  4  Ch.  Ap.  146;  see  Citv  of  Salem'  v.  East-  Kempton,  44  N.  H.  78,  97 ;  Eastman  v.  Com- 
ern  R.  R.  Co..  98  Mass.  4.31,  444.  panj-,  47  N.  H.  71;  ante,  1639,  notes;  Lich- 

3  Wason  j;.  Sanborn,  45  N.  H.  169;  Wil-       bold  v.  Barrington,  L.  R.  4  Ch.  Ap.  388. 
cox  V.  Wheeler,    47    N.   H.   488;  Bassett  v.  1  Eaden  w.  Firth,  tibl  sup.;  and  see  25  & 

Company,  47  N.  H.  4263;  Eastman  v.  Com-      26   Vic.    c.    42;    FVecman   v.   Tottenham   & 
panv.  4t  N.  H.   71;  Ingraham  v.    Dunnell,       Hampstead  Railway  Companj',  11  Jur.  N.  S. 
5  Met.    123-127;  Hartridge  v.  Rockwell,  R.       254;  13  W.  R.  1004,  L.  J.J.;  ante,  p.  1081. 
M.    Charlt.    260;    Reed    v.    Dews,    K.     M.  ^  Eaden  v.  Firth,  and  F'reeman  v.  Tottcn- 

Charlt.  365;  Attorney-General  v.  Ely,  &c.  ham  &  Hampstead  Railway  Company,  ubi 
Railway  Co.,  L.  R.  6  lEq.  106.  sup.  ;  see  ante,  1629,  1039.  notes. 

*  Hilton  V.  Earl  Granville,  C.  &  P.  283,  3  Per  Sir  G.  .J.   Turner  L.    J..  Durell  v. 

292;  4  Beav.  1.30;  Harman  v.  Jones,  C.  &  Pritchard,  L.  K.  1  Ch.  Ap.  244,  250;  S.  C. 
P.  299;  Sanxter  v.  Foster,  ib.  302;  Kigby  v.  nom.  Darrell  v.  Pritchard,  12  ,Jur.  N.  S.  16, 
Great  Western  Railway  Company,  2  Phil." 44;  18  ;  but  see  S.  C.  n»m.  Hindley  v.  Emery,  L. 
Spottiswoode  v.  Clarke,  ib.  154;  1  C.  P.  Coop.  R.  1  Eq.  52;  Laurence  v.  Austin,  11  Jur.  N. 
t.  Cott.  2.54;  10  Jur.  1043;  Haines  v.  Taylor,  S.  576;  13  W.  R.  981,  M.  R. ;  but  see  Hind- 
2  Phil.  209;  10  Beav.  75;  Stevens  v.  Keat-  ley  v.  Emery,  11  Jur.  N.  S.  878;  14  W.  R. 
ing,  2  Phil.  333;  Ridgway  v.  Koberts,  4  2.5",  where  the  plaintiff,  having  come  in  time 
Hare,  106;  Buxton  v.  James,  5  De  G.  &  S.  as  to  part  of  his  case,  an  inquiry  was  directed 
80;  Hodgson  v.  Earl  Powis,  1  De  G.,  M.  &  as  to  the  damages  occasioned  by  .so  much  of 
G.  6 ;  Standish  v.  Corporation  of  Liverpool,  1  the  injury  as  was  completed  previously  to  the 
Drew.  1;  Attorney-General  v.  F^astlake,  11  filing  of  "the  bill;  and  see  Deere  v.  Guest,  I 
Hare,  205 ;  Banka"rt  v.  Houghton,  27  Beav.       M.  &  C  510. 
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ert}-  or  right ;  and  the  plaintiff  ma}'  at  any  time  after  the  commence- 
ment of  the  action,  and  whether  before  or  after  judgment,  apply  ex  parte 
to  the  Court  or  a  Judge  for  such  writ.* 

The  Court  will  also  interfere  by  injunction,  to  restrain  the  infringe- 
ment of  a  patent,  or  piracy  of  a  copyright.  This  interference 
♦was  originally  based  upon  the  principle  that  the  law  did  not  *1G12 
give  a  complete  remedy  to  those  whose  property  was  invaded : 
for,  if  each  infringement  of  the  patent  or  copyright  was  made  a  distinct 
cause  of  a(  tion,  the  remedy  would  be  worse  than  the  evil.^  The  inven- 
tors or  authors  might  be  ruined,  by  the  necessity  of  perpetual  litiga- 
tion, without  ever  being  able  to  have  a  final  establishment  of  their 
rights  ;  and,  in  addition,  the  plaintiff  had  no  means  at  Law  of  restrain- 
ing the  future  use  of  his  invention,  or  the  publication  of  his  work, 
injuriously  to  his  title  and  interest.-  These  considerations  do  not  apply 
to  the  same  extent  as  formerly :  for  now,  an  injunction,  inspection,  or 
account  may  be  obtained  at  Law  in  patent  cases. ^  This  has  not,  how- 
ever, abrogated  the  original  equitable  jurisdiction. 

An  injunction  to  restrain  the  infringement  of  a  patent  is  not  obtain- 
able in  Equity  as  a  matter  of  course.  The  equitable  title  flows  from  the 
legal  title  ;  and  it  was  formerly  the  practice,  on  opening  tlie  case,  to 
require  the  plaintiff  to  bring  an  action  for  the  purpose  of  establishing  his 
legal  title ;  *  but  now,  the  legal  right  mus-t  be  determined  by  the  Court 
of  Chancery  :  unless,  under  the  particular  circimastances  of  the  case,  the 
Court  is  satisfied  that  the  question  can  be  more  conveniently  tried  in  a 
Court  of  Common  Law.^  It  is  the  duty  of  the  Court  to  grant  an  inter- 
locutory injunction,  if  the  validity  of  the  patent,  and  the  fact  of  the 
infringement,  are  satisfactorily  established. **  If,  however,  either  or 
both  of  these  facts  are  uncertain,  it  depends  on  the  degree  of  doubt 

<  17  &  18  Vic.  c.  125,  §§  79,  82;  and  see  tlefield.  1  Wood.  &  M.  i;j;  [Potter  r.  Whit- 

Jessel  c.  Chaplin,  2  Jur.  N.  S.  9.J1;  4  W.  K.  ney,  1  Low.  871.  ,,       „       „ 

610,   Ex.;  Shaw  v.    Stanton,  G  W.  li.   .327,  2  Hojrjr  ».  kiiby.  8  Ves.  215,  223;  Har- 

Ex.     Injunctions  obtained  in  Equity,  on  an  mer   v.    Plane,    14   Ves.    L'JO;    Lawrence   v. 

anpliction  ex  parte,  to  continue  until"  the  fur-  Smith,  .lac.  471:  Universities  of  Oxford  and 

ther  order  of  the  Court,  or  some  .Ju(lf,'e  there-  Cambridtje  r.   Richardson,  G  Ves.   705.  70tj ; 

of,  under  the  earlv  practice  of  the  Court  in  Bally  v.  Taylor,  1  R.  &  M.  73;  Cami)l)ell  v. 

MassuchuseUs,  were  (granted  with  consider-  Scott,  11  Sim.  31;  4  .lur.  47i);  Lewis  i-.  Kul- 

able  facilitv,  on  the  f,M"''"<l  ">"'.   ''«'"g  ''^  larton,  2  Bcav.  0.     The  (.'oiirt  may  order  an 

pnrte,  it  would   not  affect  the  merits  on  an  inspection   of   the  alleged  infringement,   soo 

ultimate    hearing,  and   that,  if  its  operatiop  Singer  Manufacturing  Company  v.  Wilson, 

were  considerably  injurious  to  the  defendant,  13   W.  R.  500,  V.  C  W.;   or  an  analysis: 

it  was  com|)eteut  for  him  to  move  to  dissolve  it  Patent  Tvpe  Company  i'.  Walter.  Johns.  727. 
on  air-davii,  on  application  to  any  .hidg<-,  tip-  »  15  ^  IG  Vic.  c.  83,  §  42;  Chitty  Arch, 

on  ciiort  notice  and  cause  shown.    Somewhat  14.35. 

more  caution  has  been  observed  in  this  mat-  ••  Dodsley  r.  Kinnersley,  Anib.  403,  JOfi. 

ter  laHerly,  on  consideratif.n  that  if  such  an  *  Ante,  pn.    1071,    1110;  25  &  2(1   Vice. 

injunction  IS  not  necossarv  to  prevent  irrepar-  42.  §§  1,  2;   Haylis  v.  Walkins.  8  .lur.  N.  h. 

able  injury,  or  render  the  purpose  of  the  suit  1 1(i5,  L.  .I.L ;  ^  oung  r.   Fernie,   1  Do  G.,  J. 

unavailing,  it  mav  operate  injuriously  to  in-  &  S.  353;  10  .hir.  N.  S.  58. 
tcrruptaii  iiniiortaiit  .iil.Tpri-r,  mid  because,  »  Uridson   r.  M'.Mpine,  8  Reav.  22i);  Ho- 

after  5«V»"  nerved,  llie  d<feiidaiit  has  no-  vill  r.  (Joodior,  L.  R.  2   Vn\.  1!I5;  12  .lur.  N. 

ticc  of  the  suit,  and   pr.«eed.H  at  the  [.eril  of  S.  'lOl,  M.  R.    (A  palentec  may  sustain  an  ac- 


lieu  01    iiiu  ^uii,  uii'i    |.iT. ...  ...T   ..,.   ....,, .•  --., ..11.  •.         ,,  J 

all  the  consequences  that  may  ensue.     W  ing       tion  for  an  injiinclioii  to  restrain  a  tlirealeiiea 
V   Fairhaven,  8  Cush.  30-3.  3f,4.  iiifringemmt  of  his  i-alent,  even  if  no  actual 

-        ■       "  • 't-       in''  ■    ■        "   ' '■"      '- " 

1/ 
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fairhaven,  6  ^^usn.  •»>•>.  •lo*.  imiiiigi.miui.  m   m^  |..i,,  1..,  v.....  ..   

1  2  Story  E(i.  Jur.  §§  930-9.36;  Orr  v.  Lit-       infringeni(!iit  has  taken   place.     Irearson  v. 
^  I/ie,  9  Ch.  Div.  48,  G5.J 
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whether  the  Court  will  grant  the  injunction  ;  and  the  Court  will,  in  such 
case,  consider  the  degree  of  convenience  or  inconvenience  to  the  parties  ; 
and  may  either  refuse  the  injunrtion,  refuse  it  on  the  terms  of  an  account 
being  kept,^  or  order  tlie  motion  to  stand  over  until  the  plaintiff's  legal 

title  is  established." 
*1643       *  Similar  principles  apply  to  cases  of  copyright.^     At  first,  the 

Court  of  Chancery  would  not  give  assistance,  unless  the  com- 
plainant had  a  clear  legal  riglit ;  but  it  now  lends  its  aid  when  the  Jf^gal 
title  is  either  directly-  established  by  decision,  or  is  apparently  estab- 
lished by  usage  and  possession.^  If,  however,  the  legal  title  is  doubt- 
ful, the  Court  may  refrain  from  interfering  before  it  is  ascertained  and 
determined  :  for  the  equitable  title  flows  from  the  legal  title  ;  and,  there- 
fore, where  the  one  is  doubtful,  the  other  does  not  necessarily  follow.* 
The  Com-t  also  frequenth'  refuses  an  injunction,  where  it  acknowledges 


7  For  form  of  undertaking  to  keep  ac- 
counts, see  Seton,  942. 

8  Bridson  V.  M'Alpine,  tibi  fvp. ;  Bridson 
V.  Benecke,  12  Beav.  ] ;  and  see  Bolton  v. 
Bull,  3  Ves.  140;  llarmer  v.  Plane,  ubi  sup.  ; 
Hill  V.  Thompson,  3  Jler.  622 ;  Kay  v.  Mar- 
ehall,  1  M.  &  C  373;  Bacon  v.  Jones,  4  M. 
&  C.  433;  Collard  v.  Allison,  ib.  487; 
Sanxter  v.  Forster,  C.  &  P.  302;  Butlin  v. 
Masters,  2  Phil.  290;  Stevens  v.  Keating, 
ib.  333;  Rodgers  v.  Nowill,  6  Hare,  325,  33!); 
3  De  G.,  M.^&  G.  614 ;  Caldwell  v.  Vanvlis- 
sengen,  9  Hare,  415;  Smith  v.  London  and 
South  Western  Railway  Company,  Kay,  408 ; 
Price's  Candle  Company  v.  Bauwen's  Candle 
Company,  4  K.  &  J.  '727 ;  Tuck  v.  Silver, 
Johns.  218;  Gardner  v.  Broadbent,  2  Jur.  N. 
S.  1041,  V.  C.  S. ;  Clark  v.  Fergusson,  1 
Giff.  184;  Whitton  v.  Jennings,  1  Dr.  &  Sm. 
110;  Eaden  v.  Firth,  1  H.  &  M.  573;  BoviU 
».  Goodier,  L.  R.  2  Eq.  195;  Davenport  v. 
Goldberg,  2  H.  &  M.  282;  Betts  v.  Neilson, 
13  W.  H.  804;  Aflid.,  3  Ue  G.,  J.  &  S.  82; 
[L.  R.  3  Ch.  App.  429;  Elmslie  v.  Boursier, 
L.  R.  9  Eq.  217 ;  Betts  v.  Gallais,  L.  R.  10 
Eq.  392:]  nnie,  p.  1071  et  seq. ;  Newall  v. 
Wilson,  2  De  G.,  M.  &  G.  282;  The  Univer- 
sities of  Oxf.  &  Camb.  v.  Richardson,  6  Ves. 
689,  note  {a);  Ogle  v.  Ege,  4  Wash.  C.  C. 
584;  Isaacs  v.  Cooper,  ib.  259;  Rogers  v.  Ab- 
bott, ib.  514;  Livingston  v.  Von  Ingen,  9 
John.  570;  Sullivan  v.  Redfield,  1  Paine  C. 
C.  441:  Orr  v.  Littletield,  1  Wood.  &  M.  13; 
Goodvear  v.  Day,  2  Wallace  Jr.  283;  [Betts 
V.  Neilson,  L.  R.  3  Ch.  App.  429;  Penn  v. 
Jack,  L.  R.  5  Eq.  81;  Penn  v.  Bihbv,  L.  R. 
3  Eq.  308;  Amorv  v.  Brown,  L.  R.  8  Eq.  663  ; 
Hassall  V.  Wright,  L.  R.  10  Eq.  509,  the  last 
treating  of  the  rights  of  an  assignee].  For 
the  statutes  as  to  patents,  see  5  &  6  Vt  ill.  IV. 
c.  83;  2  &  3  Vic.  c.  67;  7  &  8  Vic.  c.  69;  14 
&  15  Vic.  c.  82;  15  &  16  Vic.  c.  83 ;  16  &  17 
Vic.  CO.  5,  115;  22  \U-.  c.  13;  and  for  a  col- 
lection of  cases  in  Equity,  as  to  injunctions 
relating  to  patents,  with  forms  of  orders,  see 
Seton,  909-914. 

[The  Court  will  restrain  a  patentee  from 


issuing  circulars  threatening  legal  proceed- 
ings against  infringers,  unless  he  will  under- 
take to  commence  ])roceedings  to  assert  the 
validity  of  his  patent.  Axmaud  v.  Lund,  L. 
R.  18  ]E(i.  330;  Rollins  v.  Hinks,  L.  K.  13 
Eq.  355.] 

1  Lord  Cranworth,  in  Jefferys  v.  Boosey, 
4  H.  L.  Ca.  815,  said  the  true  definition  of 
"copyright  "  is  the  sole  right  of  multiplying 
copies.  That,  of  course,  means  tliat  one 
must  not  copy  another's  i)ook  with  or  with- 
out colorable  alterations.  That  is  a  general 
definition  of  co])vright.  Sir  G.  M.  Giffard  L. 
J.  in  Morris  v.  Wright,  L.  R.  5  Ch.  A]>.  284. 
For  the  statutes  as  to  copyrights,  see  Colon- 
ies :  10  &  11  Vic.  c.  95;  Low  v.  Routledge,  10 
Jur.  N.  S.  922;  12  W.  R.  1069,  V.  C.  K.;  11 
Jur.  N.  S.  939;  14  W.  R.  90,  L.  JJ. ;  L.  R. 
1  Ch.  Ap.  42.  Designs:  1842,  5  &  6  Vic.  c. 
100;  1843,  6  &  7  Vic.  c.  65;  1850,  13  &  14 
Vic.  c.  104;  1858,  21  &  22  Vic.  c.  70;  1861, 
24  &  25  Vic.  c.  73  ;  1862,  25  &  26  Vic.  c.  12; 
Margetson  v.  Wright,  2  De  G.  &  S.  420  ;  Mac- 
Rae  V.  Holdsworlh,  ib.  496;  Norton  v.  Nich- 
ols, 4  K.  &  J.  475.  Dramatic  and  Musical 
Compositions:  3  &  4  Will.  IV.  c.  15;  5  &  6 
Vic.  c.  45.  Engravings:  8  Geo.  II.  c.  13;  7 
Geo.  III.  c.  38;  17  Geo.  III.  c.  57;  15  &  16 
Vic.  c.  12;  Bogne  v.  Houlston,  5  De  G.  &  S. 
267;  16  Jur.  372.  International:  7  &  8  Vic. 
c.  12  ;  15  &  16  Vic.  c.  12;  25  &  26  Vic.  c.  68; 
Buxton  V.  James,  5  De  G.  &  S.  80;  Ollen- 
dorff V.  Black,  4  De  G.  &  S.  209;  Cassell  v. 
StitT,  2  K.  &  J.  279 ;  Jefferys  v.  Boosey,  4  II. 
L.  Ca.  815;  Low  v.  Routledge,  ubi  sup.  Lec- 
tures :  5  &  6  Will.  IV.  c.  65.  Literary :  5  & 
6  Vic.  45.  Sculpture:  54  Geo.  III.  c.  56; 
and  see  Designs,  svp.  Universities  and  Col- 
leges:  15  Geo.  III.  c.  53.  Works  of  Art 
(Paintings,  Drawings,  Photographs):  25  & 
26  Vic.  c.  68.  (See  Routledge  «.  Low,  L.  R. 
3  H.  L.  100;  Iloldsworth  v.  M'Crea,  L.  R.  2 
H.  L.  380;  and  for  the  principles  of  estimat- 
ing damages:  Pike  V.  Nichols,  L.  R.  5  Ch. 
App.  260.] 

2  2  Story  Eq.  Jur.  §  935. 
8  Ante,  p.  1642. 
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a  right,  if  the  conduct  of  the  party  complaining  has  led  to  the  state  of 
things  which  occasions  the  application ;  *  and  an  injunction  has  also 
been  refused,  where  the  matter  which  was  the  subject  of  the  alleged 
piracy  formed  but  a  very  inconsiderable  part  of  the  defendant's  work  : 
so  that  the  damage  done  to  the  plaintirt"  might  be  calculated  in  a  few 
hours.* 

There  must  be  separate  bills  upon  each  distinct  invasion  of  *a  *1644 
patent  or  copyright :  unless  there  is  a  privity  between  the  parties 
who  have  infringed  the  invention  or  pirated  the  work.^ 

There  must  be  also  an  aflulavit  of  title,  when  the  injunction  is  applied 
for  ex  parte,  or  the  plaintiff's  legal  title  is  denied.  In  the  case  of  a  pat- 
ent, the  party  making  the  application  must  swear  as  to  his  belief,  at  the 
time  of  making  it,  that  the  invention  was  newly  introduced  into  the 
country :  ^  for  although,  when  he  obtained  his  patent,  he  might,  very 
honestly,  have  sworn  as  to  his  belief  of  such  being  the  ftict,  .yet  circum- 
stances'may  have  subsequently  intervened,  or  information  been  com- 
municated, sufficient  to  convince  him  that  it  was  not  his  own  invention, 
and  that  he  was  under  a  mistake  when  he  made  his  previous  declara- 
tion to  that  effect.^  In  cases  of  copyright,  where  the  proprietor  is 
entitled  under  an  assignment,  he  is  hound  to  show  that  the  assignment 
was  made  to  him  in  writing,  except  in  cases  falling  within  the  13th  sec- 
tion of  5  &  6  Vic.  c.  45  :  for  it  has  been  determined,  at  Law,  that  a 
copyright  cannot  be  assigned  in  any  other  way.*  But  if  the  plaintiff 
happens  to  be  in  the  situation  of  assignee  of  an  assignee,  it  will  be  suf- 
ficient for  him  to  show  that  the  assignment  to  himself  was  in  writing, 
without  tracing  the  title  through  the  mesne  assignees  from  the  original 
author.  Under  such  circumstances,  the  Court  will  assume  that  the  title 
is  regular,  until  the  contrary  is  shown.*  The  title,  however,  must  be  a 
legal  and  not  an  equitable  one ;  it  must  be  something  more  than  an 
agreement  to  assign,  or  a  writing  which  evidences  the  intention  of  the 
parties :  for  a  bill  cannot  be  sustained  unless  the  person  who  has  the 
legal  title  is  l)rought  l)efore  the  Court." 

It  would  greatly  exceed  the  limits  of  our  present  inquiry  to  discuss 
the  general  "rights  of  inventors  and  authors;  or  to  state  the  circum- 
stances under  which  an  exclusive  property,  in  virtue  of  tliese  rights, 

4  Piatt  r.  n.itton,  10  Ves.  447;  S.  C.  wm.  2  Mayer  r   Spence,  1  J.  &  H.  87;  0  Jur. 

PlnltH  r.   HulK.n,  (;.  Coop.  303;  Uuiidell  ...  N.   S.   (;72;  Wliitton  v.  JcnniiiK's,   1    Dr.   & 

Utirrav.Jac.  311;  Saunders  r.  Smith,  3   M.  Sin    110.  111. 

»   J.   Yu  3  Hill    ,..    Thompson,    A   Mer.    r.'j'J,    0^4; 

iHnil'v  r.  Taylor,  1   R.  &   M.  73;  Whit-  Sti.r/.  r.  De  la  Ituo.  5  Ku^s^  322.  :i-28. 

tingham  r.  WooU-r,  2  Swnnst.  428.  ••  I'-wor  r.  W"'^*'';.  •«  >'•  ^"^  ^-  '  =  "'''■'■" 

1     .iliv    r.    DoiK.    2    VcH.   .1.    480.      Tl,o  r.  K.liy.  1  .1.  &   W.  481  ;  Mo..,,.   ,-.  ^   Mlkrr, 

plaintiff  ,nu.t  no.,  however,  a.  t  op,.r....iv,.|y.  4  Cinnp.  !•.  n. ;  I^atour  r.  HI...,.!.  2  >>^^^^r   N. 

an.1   tile  nn   unn..  ...narv  numhor  of  l.ills;  if  I'.  382:  Cnnhorland  v.  (  op.ian.l.       II.  A:  C 

h.'  clo«-    th.'  Courl  willonl.T  ih.-m  to  I"-  <on-  l!t4;  and   fc-  Stevens  r.  H.'nninf,'.  IK.  \.  •». 

oliia.ed.  or  ,nake  M.,ne  other  equivalent  or-  l.i8;  .1  De  <-  M- ^-  .<:•  "^^  l"-  ^^  '""«  "• 

dor.     Foxwell  r.  Wel.Mer,  10  .lur.  N.  S.  137;  H.MHledue.  1,.  U    IH  '•'l/'' \,.    ,., 

12  W.  K.  IHO,  I..  <:.;  2  Dr.  &  Sm.  2.'.0;  'J  .Jiir.  <•  Morns  r.  Kelly.  I  .1    vV  W  .  t«l. 

N.    S.    118:»;  nnir,    pp.   3.t;i,  340.  |71)7.  n.  3 1.  OColburn    w.    Duneombe,   'J   .Smi.    l.Jl;    ^ 

For  fomi  of  bill  in  o  palciil  C4wc,  sec  Vol.  IIL  Jur.  G04. 
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•IGlo  may  be  acquired  or  lost ; ''  but,  in  exiunining  those  *  occasions  in 
wliich  injunctions  will  be  granted,  it  is  to  be  remembered  that  the 
Court  will  not  interfere  when  the  work  is  of  a  clearly  irreligious,  im- 
moral, libellous,  or  obscene  description.  11'  an  action  cannot  be  main- 
tained, nothing  can  be  done  in  a  Court  of  Equit}' :  which  is  only 
ancillary  to  the  law  ;  and  therefore,  it  will  not  give  relief,  except  where 
the  law  will  give  damages.^  Not  only  will  the  Court  refuse  to  interfere, 
when  it  plainly  sees  that  the  work  is  obscene  or  immoral,  but,  even  if 
there  is  a  doubt  as  to  its  evil  tendency,  an  injunction  will  be  refused  ;  '^ 
and  it  may  be  laid  down,  as  a  universal  rule,  that  where  there  is  any 
doubt  as  to  the  exclusive  legal  title  of  the  part}'  claiming  an  injunction 
in  aid  of  it,  the  Court  will  not  exercise  the  jurisdiction,  without  giving 
an  opportunit}'  of  trying  such  title. ^ 

At  times,  there  is  considerable  difficult}'  in  determining  whether  a 
work  is  pirated  or  not:  *  for  instance,  it  is  allowable  to  make  a  bo7iu 
Jide  extract,  quotation,  or  abridgment,  or  a  bond  jide  use  of  common 
materials,  in  the  composition  of  another  book  ;  ^  for  a  man  may  fairly 
adopt  a  part  of  another's  labors  in  making  an  extract  or  quotation,  but 
he  must  not  do  it  imfairly,  or,  as  Lord  Ellenborough  termed  it,  animo 
fur  audi.  So  he  ma.y  abridge,  if  the  invention,  learning,  or  judgment 
bestowed  in  making  that  abridgment  will  really  constitute  a  new  work : 
but  he  must  not  do  either,  in  a  colorable  manner,  to  gain  an  advantage 
\o  himself  b}'  a  fraudulent  evasion  of  the  statute.®     So,  in  the  ease  of  a 

■?  An  injiuiction  can  be  granted  to  restrain  defendant  afterwards  published  a  book  on 
k  publiciitimi  only  in  cases  where  the  piibli-  the  same  subject,  in  which  he  mentioned  the 
cation  will  interfere  with  the  plaintiff's  right  plaintiff's  book  as  one  of  the  authorities  con- 
either  of  literary  or  otiier  property,  in  the  sub-  suited  by  him.  The  plaintiff  claimed  that 
ject-matter  of  the  publication.  iBrandreth  v.  the  defendant's  book  was  a  piracy,  and 
Lance,  8  l^aige,  24.  The  Court  of  Chancery  showed  (amongst  other  things)  that  the 
has  not  jurisdiction  to  restrain  the  publica-  plaintiff  had  referred  to  a  large  number  of 
tion  of  a  libel,  upon  a  bill  filed  by  the  party  authorities,  and  the  defendant  had  referred 
whose  character  or  business  will  be  injured  to  the  same.  The  defendant  stated  that  he 
bv  tlie  publication.  Ibid.  [See,  to  the  same  had  taken  the  references  from  a  previous 
effect,  i'rialential  Assurance  Co.  v.  Knott,  writer,  from  whom  the  plaintiff  had  taken 
I.,.  K.  10  Cli.  App.  142;  Life  Association  v.  them,  and  showed  that  he,  the  defendant, 
Boogher,  4  Cent.  L.  ,1  40,  a  decision  of  the  had  referred  to  two  authorities  not  mentioned 
St.  Louis  Court  of  Appeals;  Boston  Diatite  by  the  plaintiff;  but  as  to  two  of  the  authori- 
Co.  V.  Florence  Man.  Co.,  114  Mass.  69;  ties  referred  to  by  the  plaintiff,  and  also  by 
Whitehead  v.  Kitsou,  119  Alass.  484;  Singer  the  defendant,  the  defendant  was  unable  to 
Man.  Co.  V.  Domestic  Sewing  Machine  Co.,  state  where  he  had  found  then\ ;  the  Court, 
49  Ga.  70.  And  see  Celluloid  Man.  Co.  v.  under  the  circumstances,  refused  to  grant  the 
Goodyear  Dental  Co..  l-'5  Blatchf.  375.  plaintiff  an  injunction :  and  held  that  an 
Equity  deals  only  with  matters  of  civil  riglit,  author  who  has  been  led  by  a  former  author 
and  will  not  grant  an  injunction  to  restrain  to  refer  to  older  writers,  may,  without  com- 
an  illegal  act  merely  because  it  is  illegal,  as  mitting  piracy,  use  the  same  passages  in  the 
the  nuisance  created  by  the  unlicensed  sale  older  writers  which  were  used  by  the  former 
of  liquors,  and  noisy  and  indecent  perform-  author;  and  also,  that  an  author  has  no  mon- 
ances.  Campbell  v.  Scholfield,  3  Pittsb.  443.  opoly  in  any  theory  pro[)ounded  by  him. 
But  see  1637,  note.]  Pike  v.  Nicolas,  L.  R.  5  Ch.  Ap.  251. 

1  Lawrence  v.  Smith,  Jac.  471;  Hime  v.  ^  Short  abridgments  are  allowed.  Bell  ». 
Dale,  2  Camp.  27,  n.  Walker,  1  Bro.  C.  C.  451;    Gyles  v.  Wilcox, 

2  Walcot  r.  Walker,  7  Ves.  1;  Southev  v.  2  Atk.  143. 

Sherwood,  2  Mer.  435,  438 ;    Burnett  d.  Chet-  6  Butterworth  v.  Robinson,    5    Ves.  709; 

wood,  2  .Mer.  441,  n.  Longman  v.   Winchester,  16  Ves.  209;    Mat- 

8  Bramwell  v.  Halcomb,  3  M.  &  C.  737;  thewson  v.  Stockdale,  12  Ves.  270;  Whitting. 

Spottiswoodev.  Clarke,  2  Phil.  152;    1  C.  P.  ham  f.  Wooler,   2  Swanst.  428;    Wilkins  v. 

Coop.  t.  Cott.  254;  10  .Jur.  1043.  Aiken,  17  Ves.  422;  Saunders  v.  Smith,  3  M. 

*  The  plaintifi  published  a  book,  and  the  &  C.  711;    Lewis  v.  Fallarton,  2  Beav.  6; 
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map  or  road-book,  the  Court  will  interfere  to  prevent  a  mere  republica- 
tion of  a  work  which  the  labor  and  skill  of  another  person  had  supplied 
to  the  world.  The  piracy,  on  such  occasions,  is  frequently  de- 
tected *  b}'  the  identity  of  the  inaccuracies  and  errors  ;  ^  and  the  *1646 
question,  whether  one  author  has  made  a  piratical  use  of  another's 
work,  does  not  necessarily  depend  upon  the  quantity  of  that  work  which 
he  has  quoted  or  introduced  into  his  own  l)ook.'- 

The  Court  usually  takes  upon  itself  the  task  of  inspection  ;  and  com- 
pares the  work  of  the  original  author  with  the  work  alleged  to  be  pira- 
ted ; '  but  an  inquiry  ma^-  be  directed  whether  the  books  differ,  and  in 
what  respect. 

The  injunction,  when  issued,  restrains  the  publication  of  those  parts 
which  are  found  to  have  been  pirated.*  Where,  however,  the  Court,  avail- 
ing itself  of  the  evidence  read  pending  the  motion,  was  led  to  conclude 
that,  if  the  parts  affected  with  the  character  of  piracj*  were  taken  away, 
there  would  be  left  an  imperfect  work  which  could  not,  to  an}-  useful 
extent,  serve  the  purpose  intended  bj-  the  publication,  the  injunction  to 
restrain  the  publication  of  any  parts  pirated  from  the  plaintiff's  work 
was  granted,  without  waiting  tUl  all  the  parts  pirated  could  be  distinctly 
marked.' 

And,  in  general,  if  the  parts  pirated  are  so  mingled  with  the  original 
portions  of  a  work  that  the}*  cannot  be  separated,  the  Court  will  enjoin 
the  publication  of  the  whole  :  although  a  very  lai"ge  proportion  of  the 
work  may  be  unquestlona]:)l3-  original.  Upou  this  subject,  Lord  Eldon 
observed,  that  "  He  who  has  made  an  improper  use  of  that  which  does 
not  belong  to  him,  must  suffer  the  consequences  of  so  doing.  If  a  man 
mixes  what  belongs  to  him  with  what  belongs  to  me,  and  the  mixture 
be  forbidden  by  the  law,  he  must  again  separate  them,  and  he  must 
bear  all  the  mischief  and  loss  which  the  separation  maj-  occasion.  If 
an  individual  chooses,  in  any  work,  to  mix  my  literary  matter  with  his 
own,  he  must  be  restrained  from  publishing  the  litei-ary  matter  which 
belongs  to  me  ;  and  if  the  parts  of  the  work  cannot  be  separated,  and  if 

Spotti<iwoode  r.  Clarke,  ubi  rup. ;   Jarrold  i'.      work,  or  substantially  appropriate  the  lalwrs 
Houl^ton,  3  K.  &  .1.  708;    Ilotten  v.  Arthur,       of  the  autiior.     Tolsoin  v.  Marsh,  2  Story, 

1  H.  &  M.  eo.J;  K-lly  V.  Morris.  L.  K.  1  i:.|.       100. 

C07;  >f'irri<  r.  A^hlitc,  I,.  U.  7  Y/\.  .'H;  Mor-  It  is  piracy  to  collect  tofrelher  aud  reprint 

ri«  p.  Wrii^ht,   F^.  K.  5  Cli.  \\k  271);    Cox  i'.  from  Law  Uojiorts  nil  the  oases  on  a  i>arlii'u- 

\jm\  fc  Water  Journal  Co.,   1,.  M.  0  Va\.  324;  lar  subject,  thnuii^h  the  colleilinn  ami  'lassi- 

[Kellv  r.  Ilutton,  I^.  \i.  3  Ch.  A[pi).  7031.  Hcation  may  he  new,  and  with  the  addition 

1  Carv  F.  Faden,  5  Ves.  24;  auu  see  Long-  of  several  previou.«ly  unpuhlishcd  dci-isions 
man  r.  Winchi'Ntur,  ubi  sup.  and  note.s.     IIodf;e.-(   v.   Welsh.  2   Irish   Eq. 

2  Hramwell  p.  Halcouib,  h'(»  x»/>.  ;  Murray  2'JO ;  see  Wheatun  r.  I'cters,  8  IVlers,  5!)1; 
V.  IV.cue,  1  Drew.  303;  and  see  nutterwnrtli  Cary  v.  l'"adcn,  5  Sumner's  Ves.  24,  note  (6), 
r.  liobiri'-on,  .'>  Ven.  700 ;  I.on(;inan  v.  Win-  20,  Mr.  llovendcn's  notes;  Grav  v.  K'ussell, 
chosf<r.    10  Vj!s    20a:    Maflhewson  r.  Slock-  1  Story,  11. 

dale,   12  Ves.  270;    Wliittiii^ham  f.  W<ioI(T,  »  .See    Whitlin^;ham  o.  Wooler,  2  Swanst. 

2  SwauHt.  428;  Wilkinn  r.  Aikin,  17  Vcs.  422:  428;  .larr.dd  v.  Il.mlst.m.  3  K.  &  .1.  708. 

[.Scott   r.   Stanford,    L.  It.   3   V.>\.  71HJ.     Tr.  *  Cariuin  v.  Howies,  2  Mro   C.  C.  8);  

cyin.nlitule  [liracy  of   an  ori;;iiuil  work,   it   is  v.  I.cadlii'lter,  4  V'es.  G8I;    .leflerv  i'.  Howies, 

not  necessary  that   th"-  wli'de   or  the  Inrjfer  1  l)ick.  42:t;    Mawnuui  v.  Teffjr,  -  Kuss.  385; 

portion  of  it' should  he  taken,  hut  it  i.s  only  |I»w  i'.  Ward,    L.  U.   0  K<i.   415;    Morris  •• 

necessary  that  so  much    shotiM    he  taken  a*  Ashl)ce,  !>.  li.  7  V.i\.  34]. 

Bcnsibly  to  diminish  the  value  of  the  original  &  I>ewis  v.  lullurton,  2  Ikav.  0. 
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l)V  that  moans  the   iiijiiiu'tion  which  rostrtuncd  the  puhlietition  of  ray 
literary  matter  prevents  also  the  puhheation  of  his  own  literary  matter, 

he  has  onl}-  himself  to  blame."  •* 
*1GI7  *  B}- analogy  to  the  principle  upon  which  the  Court  proceeds 
in  cases  of  copyright,  it  will  also  interfere  to  restrain  the  publi- 
cation of  manuscript  treatises,  or  private  letters  which  boar  the  charac- 
ter of  literary  composition.^  This  was  established,  with  regard  to 
manuscripts,  in  Mr.  IVebl/s  and  Mr.  Forrester's  cases  :  the  former  of 
whom  had  his  Precedents  of  Conveyancing  stolen  out  of  his  chambers  ; 
and  the  latter  had  his  notes  copied  by  a  clerk  to  the  gentleman  to  whom 
he  had  lent  them  :  ^  in  both  instances,  the  printing  and  publishing  them 
were  restrained  by  injunction.  The  same  protection  was  extended  to 
Lord  Clarendon's  History,  a  copy  of  which  had  been  given  by  his  son 
to  Mr.  Gwynne :  for  it  was  not  to  be  presumed,  from  such  a  gift,  that 
he  was  to  have  the  profit  of  multiplying  it  in  print,  although  he  might 
make  every  use  of  it  except  that.* 

Upon  the  same  principle,  the  publication  of  works  of  art,  which  the 
author  thinks  proper  to  keep  private,  or  even  of  a  catalogue  describing 
them,  will  be  restrained.'* 

Letters  which  bear  the  character  of  literary  compositions  must  be 
treated  as  within  the  laws  protecting  the  rights  of  literary  property ; 
and  a  violation  of  those  rights  is  aflected  with  the  same  consequences 
as  the  publication  of  a  treatise  in  manuscript.  Upon  this  ground  Pope's, 
Swift's,  and  Lord  Chesterfield's  Letters  have  all  been  protected  by  means 
of  an  injunction ;  ^  but  a  question  has  been  raised,  and  a  doubt  sug- 
gested, how  tar  the  like  protection  would  be  given,  where  the  letters 
published  did  not  fall,  in  strictness,  within  the  terms  of  literary  compo- 
sitions.® It  is  now,  however,  settled  that  the  writer  of  a  letter  has  a 
joint  pi'operty  in  it,  with  the  person  to  whom  it  is  addressed.  The 
receiver  has  a  special  property  in  it ;  but  no  more :  it  is  a  gift  to  him 
for  the  purpose  of  reading,  and  in  some  cases  for  the  purpose  of 
keeping  it ;  but  ultra  the  purposes  for  which  it  was  sent,  the  property 
of  the  letter  remains  in  the  sender :  which  being  so,  it  cannot  be  pub- 
lished without  the  writer's  consent.''  And  it  is  immaterial  whether 
the  publication  is  made  with  a  view  to  profit  or  not:   if  for  profit, 

6  Mawman   v.  Tegg,   2   Ru?s.   385,   391;  or  literary  compositions,  has  a  property  and 

and  see  Jarrold  v.  Houiston,  nbi  suj).  an  exclusive  copyright  therein,  unless  he  un- 

1  See   Hrandett «-'.  Lance,   8  Taige,  2'4;    2  equivocally  dedicate  them  to  tlie  public,  or  to 

Stor\' Efi- 'lur.  §  943.  some  private  person;   and  no  person  has  any 

2'\Vel)b  V.  Rose,  cited  2  Bro.   P.  C.   ed.  riglit   to  ])ublish  them  without  liis  consent, 

Toml.  138;    Forrester  n.  Waller,  cited  ibid.;  unless  such  publication  be  required  to  estab- 

Hiirr.  2331;   and  see  Southey  v.  Sherwood,  2  lish  a  personal  right  or  claim  or  to  vindicate 

Mer.  435.                                  "  character.     Folsom  v.  Marsh,  2  Story,  100;  2 

3  Dnke  of  Queensberry  v.  Shebbeare,  2  Story  Eq.  Jur.  §  946  et  seq. 

Eden  329.  '  [''ee  Hopkinson  v.  Lord  Burghley,   L. 

4  i'viiice  Albert  v.  Strange,  1  M'N.  &  G.  R.  2  Ch.  App.  447.]  If  the  solicitor'of  a 
25 :  13  Jur.  109  ;  2  De  G.  &  S.  G52.  company  writes  a  letter  apparently  on  behalf 

5  I'upe  V.  Curl,  2  Atk.  342;  Thompson  v.  of  tlie  company,  he  is  not  entitled  to  prevent 
Stanhope,  Anib.  737.  its  publication,   although   he  swears   it  was 

6  2  Storv  Eq.  Jur.  §§  944,  945.  An  author  written  in  liis  private  capacity.  Howard  v. 
of  letters  or  papers  of  whatever  kind,  whether  Gunn,  32  Bear.  402. 

they  be  letters  of  business  or  private  letters, 
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*  the  part}'  is  then  selling,  and,  if  not  for  profit,  he  is  then  giv-  *1643 
ing,  that  of  which  a  portion  belongs  to  the  writer.^  But,  not- 
withstanding this  right  of  propert}-,  the  conduct  of  the  plaintiff  may  ])e 
such  as  not  to  entitle  him  to  the  interference  of  the  Court.  Tlius,  the 
plaintiff  was  left  to  his  legal  remed}-,  where  he  had  held  the  defendant 
out  to  the  public  as  a  person  giving  false  intelligence  upon  spurious 
authority',  and  the  intelligence  had  come  from  the  plaintiff  himself:  as 
was  proved  and  confirmed  by  several  letters  which  formed  the  subject 
of  dispute.'^ 

Injunctions  will  also  be  granted  to  restrain  infringements  of  the  right 
to  the  title  of  a  book  or  periodical.^ 

A  similar  jurisdiction  exists  in  Equity  to  restrain,  by  injunction,  the 
improper  use  b}'  one  man  of  the  name  or  trade-mark  of  another,^  and 
is  exercised  upon  similar  principles  to  those  which  are  applied  in  cases 
of  copyrights,  patents,  and  other  rights  of  a  similar  description.  But 
it  rests  upon  property,  and  not  upon  the  fraud  on  the  public ;  and, 
therefore,  will  not  be  exercised,  unless  it  appeal's  that  the  plaintifl'  has 
sustained,  or  is  likely  to  sustain,  pecuniary  loss  from  the  acts  com- 
plained of.*^ 

V.  Wilson,  3  App.  Cas.  376.  The  plaintiff 
may  be  repelled  by  fraud  and  dei'ej)tit>ii  as  to 
the  oripfin  and  (iiialitity  of  the  article.s  as  to 
which  he  claimed  a  trade-mark :  Seabury  v. 
Grosvenor,  14  Ulatchf.  21)2;  or  by  misrepre- 
sentation that  tlie  patent  was  still  subsisting 
under  which  the  article  was  oriniiiallv  made: 
Cheavin  ?•.  Walker,  5  ("h.  I)iv.'8.>0.  It  seems 
that  there  is  no  property  in  the  name  of  a 
place,  which  will  entitle  the  owner  to  an  in- 
junction apiinst  its  assumption  by  a  neigh- 
boring landowner.  Day  v.  Brownrigtj,  10 
Ch.  Div.  2:»4.] 

0  Webster  v.  Webster,  3  Swanst.  400,  n.; 
Martin  /•.  \Vrii,'lit,  6  Sim.  2!)7;  Kouth  v.  Wel>- 
ster,  10  IJeav.  5G1;  Clark  r.  rrccman,  11 
Heav.  112;  Kdelsten  v.  Kdelsten,  1  Pet;.,  J. 
&  S.  185;  Hattv  v.  Hill,  1  11.  ^:M.  2(;4 ;  Hall 
V.  I{arrows,  [4"Ue  G.,  .1.  &  S.  150;|  Lealhcr 
Cloth  (;om|)any  v.  American  Leather  Cloth 
Company,  11  H.  L.  Ca.  52-!;  and  see  Em- 
peror of  .Austria  r.  Dav,  3  De  C,  l".  \:  J. 
217;  2  (JilT.  (.28.  The  (Niurt  has  jurisdiction 
to  restrain  the  publication  of  anv  docuuu'ut 
tending;  to  the  destruction  of  pro])erly, 
whether  consisting  of  money  or  of  profes- 
sional reputation  by  which  pn)perly  is  ac- 
quired. On  this  iiriiuiple  the  ])ubliiation  of 
a  notice,  statin;;  that  the  ])lainlifl  was  a  part- 
ner in  a  liaiikruj)t  (inn,  was  reslraiucd. 
Dixnu  v.  llolden,  L.  U.  7  Ivi.  •ISS;  Spriu;;- 
liead  S|>iuMin^  Co.  v.  IJilcv,  L.  li.  (!  Ki\.  ri.'il. 
(Hut  Di.xon  r.  llolden,  and  Spriu;;hcad  Spin- 
ning'Co.  V.  Hilev,  have  been  expressly  ovcr- 
nili'd,  so  far  as  they  seemed  to  sanction  an 
injuuclion  aprainst  the  ))ul>licatinn  of  n  libel, 
rnidential  Assurance  Co.  r.  Knott,  I,.  It.  4 
Cli.  Ai>p.  142.  See  nntr,  V>U,  n.  7.  In 
Tliorlcy'H  Cattle  Food  Co.  v.  Massam,  0  Ch. 
I)iv.  .^82.  the  iincstioii  is  re-examiucd  by 
Malins  V.  c  ,  under  the  provisions  of  the 
Judiciary  Act.] 


1  Knrl  of  Granard  r.  Dunkin,  1  Ball  &  B. 
207;  Pope  v.  Curl,  ubi  suj). ;  Gee  i'.  Pritchard, 
6  .Swaust.  402. 

2  Lord  and  I^dy  Percival  v.  Phipps,  2  V. 
&  B.  19. 

3  Hogg  V.  Kirbv,  8  Ves.  215;  Prowett  v. 
Mortim-r,  2.Jur.  N'.  S.  414,  V.  C.  S.;  Clement 
V.  Maddick,  1  (jitf.  98;  i,  .Jur.  N.  .S.  592;  In- 
gram r.  Stiff,  5  .lur.  X.  S.  947;  and  see 
Bradl)ury  v.  Uickens,  27  Beav.  53;  Corre- 
spondent Newspaper  Company  v.  Saunders, 
11  .lur.  N.  S.  540;  13  \V.  K.  S04,  V.  C.  W.; 
Maxwell  v.  Hogg,  1  W.  N.  329;  12  .lur.  N. 
S.  91'i,  V.  C.  S.;  L.  K.  2  Ch.  Ap.  307. 

4  See  22  b)i»l.  Law  .Mag.  148;  23  Amer. 
Jur.  i;!8:  Svkesr.  Sykes,  3  H.  &  C.  541; 
Canham  r.  .lones,  2  V".  &  B.  218;  Stewart  v. 
Smithson,  1  Hilton,  119;  Williams  v.  John- 
son, 2  Bosw.  1;  Merrimack  Manuf.  Co.  v. 
Gamer,  4  K.  1).  Smith,  387;  Clark  r.  Clark, 
25  Harb.  70;  I^'uioine  i'.  (Jarston,  2  K.  I). 
Smith,  343;  CofTeen  r.  lirunton,  5  .McLean, 
25<J;  (iill.itt  V.  Kettle,  3  Duer,  024;  Ames  v. 
King,  2  (irav,  379;  Bowman  v.  Movd.  3 
Allen,  70;  sec  (Jenl.  Sts.  Mass.  c.  Ml  '  [See 
also,  ,McI>ean  v.  Fleming,  90  IJ.  S.  245;  where 
the  subject  is  largely  and  ablv  dL-cussed  bv 
Mr.  Ju-tice  Clifford;'  Canal  Co.  r.  Clark,  LT 
Wall.  311;  (ilen  v.  Hall,  0  Lar.s.  158;  as  to 
the  use  of  a  trade  name,  see  Hnokham  i'. 
Pottage,  L.  I{.  8  Ch.  Apjt.  91;  Wolherspoon 
V.  Currie,  L.  H.  5  H.  L.  .508;  Taylor  v.  Car- 
p«!nter,  3  ."^to.  458.  To  warrant  the  injunc- 
tion, the  resemblance  between  the  Irade-niarkg 
must  Ik;  such  as  would  deceive  the  ordinary 
ma««  of  piinhasers.  MrooklynWhite  lyad  Co. 
V.  Measurv,  25  Harb.  4l'i;  Cidnum  r.  Crump, 
70  N.  Y.'.573;  Caswell  j-.  Davis,  58  N.  Y. 
823;  (;orlmm  C,,.  v.  White  14  Wall.  511; 
Newman  r.  Alford,  51  N.  Y.  192;  Fre^e  r. 
Bnchof,  14  Blatchf.  4'i2;  .Mcf/.ler  v.  Woo.l,  8 
Ch.  IMv.  606;  Singer  Machine  Maaufacturers 
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INJUNCTIONS  AND  RESTRAINING  ORDERS. 


Any  article  of  manufacture,  not  protected  by  patent,  may  be  made 
and  sold  by  any  person ;  and  that  too  by  the  name  given  to 
*1G41)  *  it  by  the  inventor.*  But  a  man  has  no  right  to  sell  his  own 
goods  or  manufactures  under  the  pretence  that  they  are  the 
goods  or  manufactures  of  another,  lie  cannot,  therefore,  be  allowed 
to  use  names,  marks,  letters,  or  other  indicia^  by  which  he  may  induce 
purchasers  to  believe  that  the  goods  which  he  is  selling  are  the  manu- 
hicture  of  another  person.^  Hence  there  arises  so  much  of  a  property 
in  a  name  or  mark,  that  the  Court  will  interfere  by  injunction  against  a 
person  using  the  name  or  mark  of  another,  even  tliough  there  be  no 
intentional  deception.^ 

With  respect  to  these  cases,  it  may  be  observed,  that  the  remedy 
given  in  Equity  will  be  witliheld,  if  there  has  been  any  improper  con- 
duct on  the  part  of  the  plaintiff.  On  this  principle,  the  Court  will  re- 
fuse to  grant  an  injunction,  where  the  pUiiutilf  has  made  false  represen- 
tations to  the  public  concerning  the  article  which  he  seeks  to  protect.* 

By  "  The  Merchandise  Marks  Act,  1862,"  further  remedies  are  given 
for  the  infringement  of  trade- marks  ;  but  it  is  provided,  that  nothing 
therein  contained  is  to  take  away,  or  prejudicially  affect  any  remedy  at 
Law  or  in  Equity ;  or  excuse  any  person  from  answering,  or  making 
discovery;  provided,  that  no  evidence  or  discovery  which  any  person 
shall  be  compelled  to  give  or  make  shall  be  admissible  in  evidence 
against  him,  in  an^^  criminal  proceedings,  or  in  any  proceedings  there- 
under.* 


1  Blanchard  v.  Hill,  2  Atk.  484;  Youn?  v. 
Macrae,  9  Jur.  N.  S.  322.  V.  C.  W. ;  [Liebiff's 
Extract  of  Meat  Co.  v.  Hanburv.  17  L.  T.  N. 
S.  298;  Emerson  v.  Bacl,i;er,  lOi  Mass.  82.] 

2  See  Brooklyn  White  Lead  Co.  v.  Mas- 
ury,  2.5  Barb.  416:  Taylor  v.  Carpenter,  3 
Storv,  458;  IMarshall  v.  Ross,  L.  R.  8  Eq. 
651;"  Lee  v.  Haley,  L.  R.  5  Ch.  Ap.  155. 

3  Per  Lord  Langdale,  in  Perry  v.  Truefitt, 
6  Beav.  73;  and  .see  Millinii:ton  v.  Fox,  3  M. 
&  C.  338;  Motley  v.  Downnian.  3  M.  &C.  1; 
Gout  V.  Aleploglii,  6  Beav.  69,  n. ;  Franks  v. 
Weaver,  10  Beav.  297;  Sbrinipton  v.  Laight, 
18  Beav.  164;  Rodders  v.  Nowill,  6  Hare, 
325;  3  De  G.,  M.  &  G.  614;  Burgess  v.  Bur- 
gess, 3  Ue  G,  M.  &  G.  8!I6  ;  Collins  Com- 
pany V.  Brown,  3  K.  &  J.  423  ;  Farina  v. 
Silverlock,  4  K.  &  ^.  650;  0  De  G.,  M.  &  G. 
214;  Welch  ».  Knott,  4  K.  &  J.  747;  (Jhurton 
V.  Douglas,  Johns.  174;  Dent  v.  Turpin,  2  J. 
&  H.  139;  Woollani  v.  Ratcliff,  1  li.  &  M. 
259;  Battv  f.  Hill,  ib.  264;  Braham  v.  Bus- 
tard, t6.  447;  Cartier  v.  Carlile,  31  Beav.  2;)2; 
Edelsten  «.  Edelsten,  and  Hall  v.  Barrows, 
ubisup.;  Bury  v.  Bedford,  9  Jur.  N.  S.  956, 
M.  R.;  10  Jur.  N.  S.  503,  L.  JJ.;  Colonial 
Life  Assurance  Company  v.  Home  &  Colon- 
ial Company,  33  Beav.  548;  M'Andrew  v. 
Bassett.  lO'Jur.  N.  S.  492,  V.  C  W.;  ib. 
650;  12  W.  R.  777,  L.  C.;  Banks  u.  (iihson, 
11  Jur.  N.  S.  180;  34  Beav.  .566;  Ponsardin 
V.  Peto,  33  Beav.  642  ;  Glennv  v.  Smith,  2 
Dr.  &  S.  470  ;  Barnett  v.  Leuchars,  14  \V.  R. 


166 ;  Seixo  v.  Proverende,  L.  R.  1  Ch.  Ap. 
192;  Ainswovth  v.  Walmslev,  L.  R.  1  Eq. 
518;  Nunn  f.  D'Albuquerf,'-ue,  34  Beav.  595; 
Morgan  i'.  M'Adani,  1  W.  N.  380;  Max- 
well V.  Hogg,  L.  R.  2  Ch.  Ap.  307.  314,  318; 
Marshall  «.  Ross,  L.  R.  8  Eq.  651;  Leather 
Club  Co.  V.  Lorsont,  L.  R.  9  Eq.  345.  For 
the  principles  on  which  an  account  is  di- 
rected in  such  cases,  see  Moet  ».  Couston,  33 
Beav.  578;  Harrison  v.  Taylor,  11  .lur.  N. 
S.  408  ;  Barnett  v.  Leuchars,  Nunn  v. 
D'Albuquergue.  ubisup. 

[See  Lee  v.  Haley,  L.  R.  5  Ch.  App.  155; 
Wheeler,  &c.  Man.  Co.  v.  Shakespeare,  39 
L.  J.  (Jh.  36;  Boardman  v.  Meriden  Britania 
Co.,  36  Conn.  207;  Meriden  Britania  Co.  v. 
Parker,  39  Conn.  450.  "The  original  "  may 
be  used  by  the  inventor  and  those  claiming 
under  him  to  the  exclusion  of  others.  Cocks 
V.  Chandler,  L.  R.  11  Eq.  446.  See  Upman 
V.  Elkan,  L.  R.  12  Eq.  140;  Gillotti".  Ester- 
brook,  48  N.  Y.  374;  Gourand  v.  Trust, 
3  Hun,  027;  Meneely  v.  Meneely,  1  Hun, 
367.] 

4  Perry  v.  Truefitt,  6  Beav.  66;  Pidding 
V.  How,  8  Sim.  477;  Flavel  v.  Harrison,  10 
Hare,  467;  Leather  Cloth  Company  v.  Ameri- 
can I.eather  (^loth  Company,  11  H.  L.  ('a. 
523;  Marshall  v.  Ross,  L.  "R.  8  V.(\.  651; 
Leather  Cloth  ('o.  v.  Lorsont,  L.  R.  9  Eq. 
345;  and  see  Edelsten  v.  Vick,  11  Hare,  78. 

5  25  &  26  Vic.  c.  88,  §  11.  The  rights  of 
parties  in  reference  to  trade-marks,  &c.,  are 
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*  Injunctions  may  also  be  granted  to  restrain  corporations  and  *1650 
other  public  bodies  from  committing  acts  which  are  ultra  vires, 
or  from  appropriating  their  propertj-  for  purposes  other  than  those  for 
which  they  were  constituted,  or  to  prevent  the  excessive  or  undue  exer- 
cise by  them  of  parUamentary  powers.^  Instances  of  such  interference 
are  of  very  frequent  occurrence  ;  but  are  too  numerous  to  be  referred  to 
in  detail  within  the  limits  of  the  present  Treatise- 


regulated  by  statute  in  Massachusetts,  which 
also  provides  for  restraining  by  injunction, 
the  unlawful  u*e  thereof.  (Icnl.  Stsc.  5G; 
see  Ames  v.  Kin^,  2  Gray,  379;  Bowman  v. 
Flovd.  3  Allen,  76. 

i  If  a  public  bodv,  which  has  powers 
given  it  by  a  statute  for  the  performance  of 
a  particular  object,  exercises  its  powers  so 
as  to  injure  the  property  of  others,  it  is  re- 
sponsible for  the  injury,  unless  the  act  done 
was  absolutely  necessary  for  the  performance 
of  the  object  of  the  "statute.  Attorney- 
General  t".  Colnev  Hatch  Lunatic  Asylum, 
L.  K  4  Ch.  Ap.  140.  .\nd  Equity  is  bound 
to  interfere  by  injunction,  if  the  exigency  of 
the  case  require  it.  Del.  &  Kar.  Canal  &  C. 
&  A.  I{.  &  T.  Co.  V.  Kar.  &  Del.  Bay  K.  Co.,  1 
C.  !•:.  Green.  321,  378. 

[Although  an  injunction  will  not  issue  to 
enjoin  a  municipal  corporation  from  opening 
a  street  over  particular  land  (Chicago  t;. 
Wright,  69  III.  318),  yet  it  will  lie  where  the 
corporation  is  proceeding  witliout  having 
taken  steps  to  condemn  the  land  according 
to  law.  Pierpont  v.  Ilarrisville,  9  W.  Va. 
21.5;  see  Poirier  r.  Fetter,  20  Kan.  47.  Or 
where  the  corporation  has  condemned  the 
land  without  providing  compensation  for  the 
owner.  Kolley  i'.  City  of  I'assaic,  11  C  E. 
Creen,  216.  And  a  municipal  corporation 
may  be  enjoined  from  purchasing  land  not 
needed  for  a  public  purpose.  Lewis  v.  Provi- 
deiue,  10  K.  I.  97. 

A  .State  may,  through  its  officers,  main- 
tain proreeilings  by  injunction  to  restrain  a 
public  corporation  from  doing  acts  in  viola- 
tion of  the  law  and  constitution;  as  where  a 
county  is  about  wrongfully  to  issue  its  bonds 
in  favor  of  a  railroad.  '  State  v.  County 
Court,  51  Mo.  350;  State  r.  Calloway  County, 
51  Mil.  395.  And  so,  the  issuance  of  nego- 
tiable bonds  by  a  county  will  be  enjoined, 
when  llie  statute  authorizini;  the  issuance  has 
oot  been  complied  with.  Union  I'acitic  H. 
Co.  «.  Lincoln  County,  3  Dill.  300;  Winston 
V.  Tenn.  &  I'ac.  K.  Co.,  1  Baxt.  CO.  So  if 
the  bonds  are  unlawful,  ("urti.-nius  v.  Grand 
Kapids  K.  Co.,  .37  Mich.  583.  And  their  pay- 
ment will  be  enjoined,  if  issued.  Missouri 
K.  (.'o.  V.  (Commissioners,  12  Kan.  2'!0.  And 
see,  as  to  the  jurisdiction  by  injunction  gen- 
erally over  public  bo<lirs.  People  r.  Ciinal 
Hoard.  55  N.  Y.  3!»0;  Si-lf  v.  .I«nkin«,  71  N. 
C.  578:  Aurora,  &c.  K.  Co.  v.  Lawrcnceburgh, 
6fi  Ind.  80. 

Injunction  will  not  lie  to  restrain  a  muni- 
cipal corporation  from  executing  an  unlawful 
town  ordinnnre.  Coh<'n  r.  (ioldsboro,  77  N. 
C.  2.  Nor  from  pa«sing  n  (irojposrd  ordin- 
ance upon  the  ground  that  it  involves  an  un- 


constitutional interference  with  vested  rights. 
Des  Moines  Gas  Co.  v.  Des  Moines,  44  Iowa, 
505  Nor  from  holding  an  election,  under  a 
legislative  act,  to  test  the  wishes  of  the  citi- 
zens in  reference  to  a  tax.  Kondanez  v. 
Mayor  of  New  Orleans.  29  La  Ann.  271. 
Nor  to  enjoin  the  Mayor  and  Aldermen  of  a 
city  from  removing  a  person  from  office, 
anil  appointing  a  successor.  Delahanty  v. 
Warner.  75  lib  185. 

The  power  to  hold  an  election  is  political, 
and  will  not  be  restrained  by  injunction. 
Harris  v.  Schryock,  82  III.  119.  Nor  will  an 
injunction  lie  at  the  suit  of  the  incumbent  of 
a  public  office  to  restrain  a  claimant  of  the 
office  from  exercising  its  duties.  Jones  v. 
Commissioners,  77  N.  C.  282.  Nor  to  en- 
join a  public  officer  from  receiving  the  fees 
of  office.     Stone  v.  Wetmore,  42  Ga.  601. 

If  a  corporation  use  property  taken  for  its 
purposes  without  paying  the  compensation  to 
which  the  owner  was  entitled,  and  for  which 
he  has  recovered  judgment  against  the  cor- 
por:ition,  an  injunction  will  lie.  Gilman  v. 
Sheboygan  K.  Co.,  40  Wis.  653;  after  failure 
to  make  the  money  by  execution:  Peoria, 
&c.  Ry.  Co.  V.  Schertz,  84  111.  135.  The 
Court  will,  at  the  instance  of  a  shareholder, 
restrain  a  corporation  by  injunction  from 
surrendering  its  charter,"  or  doing  an  act 
which  would  work  a  forfeiture  of  its  charter. 
Ward  V.  Society  of  Attorneys,  1  Coll.  370; 
Kendall  v.  Crystal  Palace  Co.,  4  K.  &  J. 
426.  But  pee,"  where  the  bill  was  tiled  to 
restrain  the  lease  of  corporate  works  under 
legislative  authority.  Black  v.  Delaware,  i^-c. 
Canal  Co.,  7  C.  "E.  (Jreen,  130.  See  also 
Goodwin  v.  Nc\v  York  K.  Co.,  43  Conn.  494. 
The  doctrine  of  ultra  r/n-t.  when  in- 
voked for  or  against  a  corporation,  should 
not  be  allowed  to  prevail  where  it  would  de- 
feat the  ends  of  justice  or  work  a  legal 
wrong.  Kailwav  Co.  v.  McCarthy,  96  U.  S. 
2.^8.] 

2  See  cases  collected  in  Seton,  296  et  le.q.  ; 
929  et  acq. ;  and  forms  of  orders,  925  tt  stq.  ; 
928  ft  stq.  ;  and  for  the  subsequent  cases, 
sec  .Simpson  v.  Westminster  Palace  llolcl 
Company,  8  H.  L.  Ca.  712;  2  De  C.  1".  vV  .). 
141;  Sliicklon  &  Darlington  Railway  Com- 
imnv  r.  ISr.iwn,  9  II.  L.  Ca.  246;'l,ind  v. 
I-.|.."of  Wight  IVrrv  Company,  1  X.  K.  13; 
Wrdmore  r.  MavoV,  .S.-.-.  of  l{^^lol.  II  W. 
R.  l.fli;  MainiKelfr.  Midlnml  (irciit  Western 
l{«ilway  (of  Ireland)  Comnany,  1  II.  i.*i  M. 
130;  9".Iur.  N.  S.  660;  i'elo  r  liiighton, 
Uckfield,  &  Tuiibri<lge  W.  lis  Railway  Com- 
pany, n  W.  R.  874;  Biddulph  v.  Vestry  of 
St. 'Ceorgc,  Hanover  Square,  9  .Iiir.  N.  S. 
9.53;   11    W.    i:.   739,   L.  .1.1.;   Attorney-Gell- 
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*1G">1  INJUNCTIONS  AND  RESTRAINING  ORDERS. 

Upon  grouiuis  of  invpaniblo  mischief,  Courts  of  Equity  will  restrain 
a  party  iVoin  making  a  disclosure  of  secrets  communicated  to  him  in  the 
course  of  a  confidential  employment ;  *  and  it  matters  not,  in  such  eases, 

whether  the  secrets  be  secrets  of  trade,  or  secrets  of  title,  or 
*1G51  other  secrets  of  the  party   important  to  his   interests.*     *  The 

Court,  however,  refused  to  grant  an  injunction  to  restrain  the 
dof(Muiant  from  imparting  tlie  secret  of  an  invention  which  had  been 
the  subject  of  a  patent  long  since  expired  ;  ^  and  it  will  not  interfere  to 
prevent  the  disclosure  of  secrets,  by  means  of  which  frauds  have  been 
committed.^ 

Anotlier  purpose  for  which  injunctions  may  be  applied,  is  to  prevent 
the  alienation  of  proi)erty,  where  it  would  work  an  irremedial)le  or  gross 
injustice.*  Under  such  circumstances,  an  injunction  will  be  granted ; 
and  it  often  has  been,  when  the  alienation  contemplated  was  strictly 
legal,  but  other  circumstances,  which  the  Courts  of  Law  could  not  take 
notice  of,  would  have  rendered  it  improper  that  such  an  alienation 
should  be  made.  Thus,  in  the  case  of  negotiable  instruments,  if  a  bill 
or  note  affected  with  fraud  is  transferred  to  a  bond  fide  holder,  without 
notice,  the  latter  may  be  entitled  to  recover  upon  it :  for  the  bill  or  note 
would  be  a  good  security  in  the  hands  of  the  person  to  whom  it  was 
so  transferred ;  and,  therefore,  the  person  against  whose  rights  they 
may  be  made  available  is  entitled  to  protection  from  that  danger,  and 
the  mischief  attending  it.*     In  such  cases,  the  injunction  will  usually 

eral  v.  Metropolitan  Board  of  Works,  1  H.  &  junction.  King  v.  The  Morris  &  Essex  R.R. 
M.  298;  Swaine  v  Great  Nortliern  Railway  Co.,  3  C.  E.  Green,  .397. 
Coiiipanv,  12  \V.  K.  391,  L.  JJ  ;  Macey  v.  3  2  Story  Eq.  Jur.  §  954.  One  who  in- 
Metropolitan  Board  of  Works,  10  Jur.  N.  S.  vents  or  discovers,  and  keeps  secret,  a  pro- 
333:  Rogers  v.  Hull  Dock  Company,  10  Jur.  cess  of  manufacture,  whether  proper  for  a 
N.  S.  1245;  13  W.  K  217,  L.  C  ;  Hutton  v.  patent  or  not,  has  a  property  therein,  which 
Scarborough  Cliff  Hotel  Company  (Limited),  a  Court  of  Chancery  will  protect  against  one 
2  Dr.  &  S^  514,  521;  Llovd  v.  London,  Chat-  who,  in  violation  of  contract  and  breacli  of 
ham,  &  Dover  Railway  "Company,  2  De  G.,  confidence,  undertakes  to  apply  it  to  his  own 
J.  &  S.  568;  Gallowav  v.  Mavoi-,  &c.  of  use  or  disclose  it  to  third  persons.  Peabody 
Undon  (No.  1),  2  De"G.,  J.  &  S.  213;  34  v.  Norfolk,  98  Mass.  452. 
Heav.  203;  2  De  G.,  J.  &  L.  639;  affirmed  *  Earl  Cholmondelev  v.  Lord  Clinton, 
L.'  R.  1  H.  L.  34;  12  Jur.  N.  S.  747;  Goold  19  Ves.  261;  Evitt  v.  Price,  1  Sim.  483; 
V.  (ireat  Western  Deep  Dean  Coal  Company,  Yovatt  v.  Winyard,  1  J.  &  W.  394  ;  Davies 
G  N.  R  3.57.  L.  C. ;  Simpson  v.  South  Staf-  v.  Clough,  8  Sim.  262;  Lewis  »;.  Smith,  1 
fordshire  Waterworks  Company,  11  Jur.  N.  M'N.  &  G.  417;  HoUoway  v.  Holloway,  13 
S  453:  Flower  r.  London,  Brigliton,  &  South  Beav.  209;  Morrison  «.  Moat,  9  Hare,  241  ; 
Coast  Railway  Company,  2  Dr.  &  Sm.  330;  15  Jur.  787;  16  Jur.  321,  L.  JJ. 
Attorney-General  t'.  Mavor,  &c.  of  Kingston-  l  Newbery  v.  James,  2  Men  446. 
upon-Thames,  11  Jur.  fJ.S.  596;  Pentney  v.  2  poUctt  v.  Jeffreves,  1  Sim.  N.  S.  1; 
Lvnn  Paving  Commissioners,  13  W.  R.  983;  Gartside  r.  Outrani,  3  Jur.  N.  S.  39.  V.  C.  W. 
Vane  f.  Cockermouth  Railway  Company,  ih.  3  2  Story  Eq.  Jur.  §  953.  An  injunction 
1015  :  Featherstonaugh  v.  tee  Moor  t'lay  may  be  granted  to  prevent  the  transfer  of  a 
Company,  L.  R.  1  \'a\.  318;  University  Life  specific  thing,  which,  if  transferred,  would  be 
Ass.  Co-'r.  Metropolitan  Railway  Co.,"l  W.  irretrievably  lost  to  the  owner;  such  as  nego- 
N.167;  Midland  Railway  Co.  i-.  London  &  tiable  securities  and  stocks.  Osborn  «.  United 
Northwestern  Railway  Co.,  L.  R.  2  Eq.  524;  States  Bank,  9  Wheat.  738;  Darst  v.  Brock- 
Mtornev-General  u.'Chicago,  &c.  R.  Co.,  -35  way,  11  Ohio,  402;  Atlantic  De  Laine  Co.  v. 


Wis.  42.5"].    The  grant  of  a  franchise  to  oper-  Tredick,  5  R.  I.  171;   [Belohradsky  v.  Kuhn, 

ate  a  railroad,  does  not  confer  the  right  to  69  III.  547]. 

use  upon  it  locomotives  so  constructed  as  to  *  Smith  v.  Haytwell,  Amb.  66;  Lloyd  v. 

throw  out  burning  coals  that  may  set  fire  to  Gurdon,  2  Swanst.  180;  Patrick  v.  Harri.son, 

buildings    alonsthe    line.      The    Court   of  3   Bro.  C.   C.   476;    Lord    Portarlington    v. 

Ciiancerv  may  interfere  with  such  use  by  in-  Soulbj-,  3  M.  &  K.  104;  Earl  of  Milltown  v. 
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GENERALLY.  •1652 

be  granted,  on  an  ex  parte  application,  supported  by  an  affidavit  verify- 
ing the  truth  of  the  fraudulent  circumstances,  lest  the  defendant  should, 
upon  intimation  of  the  suit,  defeat  its  object  by  negotiating  the  secu- 
rity'.* Where  a  bill  of  exchange  has  been  negotiated  by  moans  of  a 
forgery  of  the  name  of  the  payee  as  indorser,  a  bond  fide  holder  of  it 
will  be  restrained  from  suing  the  acceptor  upon  it ;  and  the  Court  will, 
at  the  hearing,  direct  the  forged  instrument  to  be  delivered  up  to  be 
cancelled :  for,  though  the  holder  may  have  paid  a  value  for  it,  yet,  if 
the  indorsement  under  which  he  received  it  is  a  forger}',  it  is  the  same 
thing  as  if  there  was  no  indorsement  of  it,  and  then  he  is  not  in  truth 
the  holder  of  it :  for  he  has  no  title  by  indorsement,  and  that  was  the 
onl}'  wa\'  by  which  he  could  obtain  a  title  to  it.® 

*  Upon  a  like  principle,  the  Court  will  interfere  to  restrain  the  *1652 
transfer  of  stock, ^  or  the  payment  of  dividends,  or  the  sale  of 
specific  chattels,  where  the  title  to  the  stock  is  controverted  between 
principal  and  agent ;  -  or  where  it  is  proposed  to  pa}'  the  dividends  on 
erroneous  principles  ;  ^  or  where  it  is  necessary  to  protect  the  enjoyment 
of  specific  chattels,  which  cannot  be  the  subject  of  compensation  in 
damages.* 

The  Court,  acting  upon  the  principles  above  pointed  out,  will  also  grant 
an  injunction  to  restrain  a  part}'  from  making  vexatious  alienations  of 
the  sul)ject-matter  of  the  suit,  pendente  lite.^  It  will,  therefore,  enjoin  a 
vendor  from  conveying  the  legal  title  to  real  estate,  pending  a  suit  for 
the  specific  performance  of  a  contract  for  the  sale  of  that  estate  ;  ®  but 
it  will  not  interfere  in  this  manner,  before  the  hearing,  if  there  is  any 
serious  question  whether  any  contract  exists  between  the  parties.' 

In  like  manner,  sales  ma}'  be  restrained  in  all  cases  where  they  are 
inequitable,  or  may  operate  as  a  fraud  upon  the  rights  or  interests  of 
third  persons  :  as  in  cases  of  trusts  and  special  authorities,  where  the 
party  is  abusing  his  trust  or  authority ;  ^  aud  where  sales  have  been 

Stewart,  8  Sim.  371;  3  M.  &  C.  18;  Quarrier  Wright,  7  Beav.  444,  452;  Rhodes  v.  Buck- 

c.  Colston,    1    Phil.    147;  Maitland  v.   Back-  hiiul,  16  Beav.   212,   219;  and  scu  Turner  i'. 

house,  10  .Sim.  58;   12  .Jur.  4."),  I,.  V.\  \■.^)cy  Wi^'ht,  4  litav.  40;  (neat  Western   Hallway 

V.  Ijikc,  10  Hare,  2fi0 ;  and  for  a  collection  of  Company  r.  Hirmin};liani  &  O.xford   Haihvuy 

cases  and  forms  of  orders,  see  Seton,  918,  yl'J.  Coin])any,  2  I'liil.  rj'JT;  Slirewslmrv  &  Clies- 

^  Smith  f.  .\ykwell,  3  Atk.  500;  Hood  v.  ler  llailway  Company  r.  Shrewsbury  &   Bir- 

A.itnn,  1  Knss.  4l2.  iiiini;hain   Itaiiwav  Company,   1  Sim.  N.  S. 

0  Ksdailc  v.   \a  Nauzc,  1   Y.  &  C.  Ex.  410.' 

304;  and  nee  Thiedeniann  v.  Goldsthmidt,  1  o  EehlifT  e.  Baldwin,  IG  Ves.  2G7;  Dal y  «. 

l)c  G.,  F.  &  .1.  4.  Kellv.  ubi  sup. 

1  Aitte,  1C51,  note  3;  2  Story  Eq.  Jur.  §  ""llaillcv  r.  London  Bank  of  Scotland,  3 
907.  De  G.,  .1.  &  S.  08. 

2  Lord  Chedworth  r.  Edward.',  8  Ve.s.  40;  "  Anon.,  0  Mad.  10.  A  n)ortj;nf;ee  may 
hutfeel'o.x  V.  I'axtons,  1  .^L^d.  Ch.  I'r.  2d  bciestraincd  Iiy  injunction  from  selling;  tho 
cd.  15.');  .'Jd  ed.  215.  erjuity   of    redem|)tion,    by   virtue    of   judj^- 

"  Keeve  r.  I'arkinH,  2.1.  &  W.  390;  Sturpo  nieiits,  in  fiatisfaclion  of  the  inr)rt(;a>;c  deitt. 

r.   Eastern   Union    Kailwav  (.'onipanv,   7    l)c  Van  Mater  v.  ("(mover,   3  C.   E.  (Jrecn,  38. 

G.,  >L  &  G.  1.58;  I  .Jur.  N'.  .S.  713;  llenrv  i'.  ['l"iie  Courts  will,   under   circumstances,   ro- 

Grent   Northern    Iinilwoy  (.'ompany,   4  K.  &  strain  a  niortKap'c,  /Jtiulmli'  lile,  selling  tho 

J.  1 ;   1  I)c  (f.  &  .1.  000.  niort>,'M(,'e(l   property;  and   will  also   restrain 

■•   Ijidy  Arun<lell   v.   F'hippo.  10  Vch.  139;  the    alienation   of   jiroperty   charp'd    by   tho 

VVfiod  r.  HowclifTe,  2  I'hil.  382;  2  Scton  Dec.  judgment  or  decree  ol  another  Court.   Boulter 

(3d  Knj,'.  nd.)9.37.  ti.    Mutual     Loan    Ahs.,    W.    N.   (1809)   80; 

*  iJuly  r.   Kelly,   4  Dow,   440;    Powell  v.  Sidney  v.  Sidney,  W.  N.  (1807)  248.J 
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•1G53  INJUNCTIONS  AND  RESTRAINING  ORDERS. 

made  to  satisfy  rertain  trusts  and  iniri)osos,  and  tlu>re  is  danger  of  a 
iiiisai>i)lic'ation  of  tho  proceods,  Courts  of  Equity  will  also  restrain  the 
juuvhaser  from  paying  over  the  purehasc-money."  So  also,  husbands 
may  be  restrained  from  transferring  property,  in  fraud  of  the  cfjuitable 
rights  of  their  wives." 

Acting  upon  the  same  principles,  the  Court  will,  where  there  is  a  dis- 
pute respeeting  the  right  of  presentation  to  an  eeclesiastical  benefice, 
not  only  restrain  the  party  having  the  legal  right  of  presentation  from 
presenting,  but  it  will  also  enjoin  the  bishop  from  inducting,  and  from 
t;ilving  advantage  of  a  lapse,  pending  the  litigation,  by  collating  to  the 

benefice,  till  the  decree  of  the  Court." 
*1G53  *The  Court  has  also,  upon  the  same  ground,  restrained  the 
trustees  of  a  dissenting  chapel,  from  appointing,  as  a  minister  of 
that  chapel,  a  person  not  duly  qualified  according  to  the  constitution 
of  the  chapel,  to  hold  the  office :  although  it  refused  that  part  of  the 
motion  which  asked  for  an  injunction  to  restrain  the  trustees  from  per- 
mitting persons  not  duly  qualified  from  officiating  occasionally,  during 
the  short  time  that  might  elapse  before  the  hearing,  when  the  facts 
upon  both  sides  must  be  known. -^ 

An  injunction  will  also  ])e  granted  to  restrain  the  employment  of  a 
ship  in  a  manner  forbidden  by  the  charter-party  ;  ^  or  the  indorsement 
of  the  certificate  of  a  ship's  registry  ;  ^  or  the  sailing  of  a  ship,  upon  the 
application  of  a  part-owner,  whose  share  is  unascertained,  in  order  to 
ascertain  that  share,  and  to  obtain  the  usual  security  given  in  the  Court 
of  Admiralty  for  the  due  return  of  the  ship.'* 

So  an  injunction  will  be  granted  against  the  removal  of  timber,  wrong- 
fully cut  down.^ 

Injunctions  will  also  be  granted  to  compel  the  due  observance  of 
agreements  and  covenants,  where  there  is  no  efiectual  remedy  at  Law.' 

9  Green  v.  Lowes,  3  Bro.  C  C.  217  ;  2  De  Mattos  v.  Gibson,  4  De  G.  &  J.  276; 
Mathews  v.  Jones,  2  Anst.  506;  Hawkshaw  5  Jur.  N.  S.  347;  Sevin  v.  Deslanrles,  7  Jur. 
V.  Parkins,  2  Swanst.  549.  N.  S.  837,  M.  K.;  Collins  v.  Lamport,  11  Jur. 

10  Anon.,  9  Mod.  43;  Roberts  v.  Roberts,  N.  S.  1;  13  W.  R.  283,  L.  C. 

2  Cox,  4-22:  Mi.n'ht  v.  Cook,  2  Ves.  S.  619;  »  Thompson  v.    Smith,  1  Mad.  395;  and 

Cadoi^an  v.  Keiinett,  Cowp.  432,  436.  see  Follett  v.   Delany,   2   De  G.   &  S.  235; 

11  Nicholson  v.  Knapp,  9  Sim.  326;  At-  Clarke  r.  Batters,  1  K.  &  J.  242 ;  Armstrong 
tornev-General  v.  Cuminj;,  2  Y.  &  C.  C.  C.  v.  Armstrong,  No.  ],  21  lieav.  71;  1  Jur.  N. 
139;  "and  see  Edenborough  v.  Archbishop  of  S.  859,  860;  De  Maltos  v.  Gibson,  and  Sevin 
Canterbury,  2  Russ.  112;  and  Seton,  904;  26.  v.  Deslandes,  vbi  sup.;  Orr  v.  Dickinson, 
943   No.  1.  Johns.  1;    5  Jur.  N.  S.  672;  Holderness  v. 

1  Milli-an  v.  Mitchell,  1  M.  &  K.  446;  Lamport,  29  Beav.  129;  7  Jur.  N.  S.  564. 

Attornf-y-Gcneral  r.  Munro,  2  De  G.  &  S.  *  Haly  ?;.  Goodson,  2  Mer.  77 ;  Christie  r. 

122;  Auoniev-General  v.   Murdoch,  7  Hare,  Craig,  ib.  137. 

445;  1  De  (i."  M.  &  G.  86;  Daugars  v.  Kivaz,  «  Anon.,  1  Ves.  J.  93. 

28  Beav.  233;  6  Jur.   N.   S.  854;    1  W.  N.  6  [Allman  v.  Royal  Aquarium  Society,  3 

301,  L.  JJ.;  Att(.rnev-General  v.  Gould,  28  Ch.  Div.  228.]     As  to  in.iunctions  in  refer- 

Beav.  485;  I'errv  v.   Shipwav.   1  Giff.  1;   5  ence  to  agreements,   see   2   Seton    Dec.  (3d 

Jur.  N.  S.  5.35;  4  De  G.  &  J."  353;    5  Jur.  N.  Eng.  ed.)  921  et  seq.     As  to  the  jurisdiction 

S.  1015.  in  Equity  to  enjoin  the  collection  of  the  pur- 

[The   Court  refused    to   interfere    in   the  chase-mimey  of    an  estate,  where   the   title 

ca.se  of  an  independent  church  organization.  fails,  or  is  in  controversy,  Ike,  sec  Buiiipus«. 

Trustees  v.  Proctor,  66  111.  11.     And  an  in-  Platner,  1  John.  Ch.  213;  Johnson  v.  (iere, 

corporated  medical  societv,   Greg  t'.   Massa-  2  Joim.  Ch.  546 ;  Piatt  n.  Gilchrist,  3  Sandf. 

chusetts  Med.  Soc,  111  Mass.  185.     And  a  S.  C.  118;  Shannon  v.  Marselis,  Saxton,  413; 

Board  of  Trade,  Fisher  v.  Board,  80  111.  85.]  Jaques  v.  Esler,  3  Green  Ch.  462;  Morrison  v. 
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Thus,  in  the  old  case  of  the  parish  bell,  where  certain  persons,  ovrning 
a  house  in  the  neighborhood  of  a  church,  entered  into  an  agreement  to 
erect  a  cupola  and  clock,  in  consideration  that  the  bell  should  not  be 
rung  at  five  o'clock  in  the  morning  to  their  disturbance  :  the  agreement 
being  violated,  an  injunction  was  afterwards  granted  to  prevent 
the  bell  being  rung  at  that  hour.^  *  Upon  the  same  ground,  a  *16'A 
celebrated  play-writer,  who  had  covenanted  not  to  write  any 
dramatic  performances  for  another  theatre,  was,  by  injunction,  restrained 
from  violating  the  covenant.^  So  an  author,  who  had  sold  his  copy- 
right in  a  work,  and  covenanted  not  to  publish  any  other  to  its  prejudice, 
was  restrained  by  injunction  from  so  doing ;  ^  and  an  actor  will  be  re- 
strained from  performing  in  violation  of  an  agreement.' 

Upon  tlie  same  principle,  an  injunction  mil  be  awarded,  to  restrain 
the  erection  of  buildings  in  breach  of  a  covenant  not  to  build  in  a  par- 
ticular manner,  or  on  a  particular  site  ;  *  and  it  is  not  necessary,  in 


Beckwith,  4  Monroe,  73.  [A  defect  in  the  title 
of  land  sold  is  no  defeTice  to  a  bill  to  enforce 
the  vendor's  lien,  or  to  foreclose  a  niortjiafce 
on  the  land  given  to  secure  the  purchase- 
money:  Edwards  v.  Bodine,  20  Wend.  109; 
Miller  V.  Averv.  2  Barb.  Ch.  582;  Hullish  v. 
O'Urien,  5  C.  E.  Green,  230;  Price  v.  Law- 
ton,  12  (;.  E.  Green,  323;  Curd  r.  Davis,  1 
Heisk.  hH;  but  it  maybe  a  defence  to  a 
personal  decree  for  any  surplus  of  the  pur- 
chasc-inonev  after  exhausting  the  lien. 
Withers  r.  Morrell,  1  Edw.  Ch.  5G2;  Hurley 
V.  Coleman,  3  Head,  26G.  And  where  the 
purchaser  is  in  possession  under  a  deed  with 
covenants  of  title,  a  delect  of  title  is,  no 
ground  for  enjoining  the  collection  of  the 
purchase-nuiney,  at  I>aw,  and  no  defence  to 
a  bill  to  enforce  the  vendor's  lien  or  a  pur- 
chase-nionev  mortgage.  WoodrufT  r.  Brown, 
2  Head,  27.5;  Cohen  v.  Woollard,  2  Tenn. 
Ch.  (i8«;  Hill  r.  Davison,  5  C  E.  Green, 
228;  Hart  r.  Hannibal,  &c.  R.  Co.,  65  Mo. 
609.  It  is  otherwise  if  there  be  fraud  in  the 
gale  :  Ingram  c.  Morgan,  4  Humph.  W  ; 
Topp  V.  White,  12  lleisk.  10.5  ;  or  where 
there  has  been  a  breach  of  the  covenants, 
and  the  vendor  insolvent:  Young  f.  Butler, 
1  Hcad,r.40;  Baird  v.  Goodrich,  5  H(i>k.  20; 
or  a  breach  of  covenant  against  cncumliran- 
cen:  Daytoti  r.  Duscnbiiry,  10  (J.  IC.  (Jrccn, 
110;  or  "fraudulent  reprfsj-ntat ions  as  to  the 
mianlitv  of  land:  Dayton  r.  Milick,  12  (J. 
E.  Green,  'M.>;  or  out.standing  lit!<-  shown 
in  per«ons  not  made  parties:  Champlin  v. 
M<L-od,  53  Miss.  484;  or  liie  contract  is 
executorv:  Bu<hnnan  v.  Alw<ll,  8  Humj>h. 
61«:  Topp  r.  Whit.-,  12  ll.i«k.  105.  But 
the  injunction  should  \»:  lirnili d  to  the  pro- 
tection of  the  purchaser.  Bridges  r.  Koi>in- 
»oD,  2  Tenn.  Ch.  720.  And  a  bill  to  enjoin 
the  collection  of  the  purchase-moiuy  is  fatally 
defective  il  it  do  not  sjHcilically  set  forth  the 
defects  of  title  relied  on.  Edwards  v.  (^hil- 
ten,  4  W.  Va.  462  ;  Jones  c.  Kulghum,  3 
Tenn.  Ch.  103.  And  see,  where  the  rontrnd 
in  sfieritiially  enforced  at  the  instance  of  llio 
vendor,  the  vendee  being  kept  out  of  pos«es- 
■ion,  and  the  property  allowed  to  lie  idle, 
vol..  II.  42  ].' 


Phillips  V.  Silvester,  L.  R.  8  Ch.  App.  173. 
The  vendor  of  a  leasehold  interest  has  an 
implied  lien  thereon  to  secure  the  purchase- 
money.  Choat  r.  Tighe,  10  Heisk.  621;  In 
re  Brentwood  Brick  and  Coal  Co.,  4  Ch. 
Div.  562.] 

"  Martin  v.  Nutkin,  2  P.  Wms.  266. 
Where  a  block  of  buildings  has  been  erected, 
with  particular  covenants  respecting  the  en- 
joyment thereof,  each  purchaser  or  owner 
will  be  entitled  to  an  injunction  to  prevent  a 
breach  of  the  covenants,  as  by  the  erection 
of  livery  stables,  slaughter  houses,  glue  fac- 
tories, "&c.  Barrow  v.  Richards,  8  Paige, 
351;  Williams  i-.  .lersey,  1  C.  &  P.  91;  see 
Parker  v.  Nightingale.  G  .Mien,  341. 

1  Morris  r.  Colman,  18  Yes.  437;  Clarke 
f.  Price,  2  Wils.  157. 

••i  Bartield  r.  Nicholson,  2  S.  &  S.  1  ; 
Colburn  v.  Simms,  2  Hare,  543;  Ainsworth 
f.  Bentlev,  14  W.  R.  030;  [Ward  v.  Beeton, 
L.   K.  ig'Eo.  207.1 

8  LumUv  e.  Wagner  5  De  G.  &  .S.  485; 
1  De  (i..  Ml  &  (i.  004;  Webster  r.  Dillon,  3 
.lur.  N.  S.  4.'t2;  contra,  Kenible  v.  Kean,  6 
Sim.  333;  see  also  Fechfer  v.  Montgomery, 
33  Beav.  22. 

[And  see,  where  the  contract  fixed  the 
damages  in  case  of  breach,  Hahii  r.  Con- 
cordia .Soc,  42  Md.  460.  See  al.so,  Sanquir- 
ico  V.  Bcnedetii,  1  Harb.  315. 

■•  Kankin  v.  Ilu-skisson,  4  Sim.  13;  Patch- 
ing r.  Dubbins,  Kav,  1;  Coles  r.  Sims,  Knv, 
56;  5  De  (i.,  M.  &  G.  1;  Pigott  r.  Stratlon, 
.I.ihn.  341:  1  De  (;.,  K.  &  J.  33;  Lloyd  r. 
London,  Chatham,  &  Dover  Railway  Com  • 
panv,  2  De  G.,  .1.  &  S.  .508;  Western  r. 
Slacdermoll,  L.  R.  1  Eq.  499,  M.  R. ;  Peek 
r.  Matthews  L.  R.  3  Eq.  515.  Larh  of  tho 
original  owners  of  houses  in  a  row  entiTed 
into  covenants  with  the  origin.J  owner  of  all 
the  land  on  which  they  stooil  ns  to  what 
should  be  done  in  the  garden  attached  to 
eni'li  houne;  an  injunction  was  granted  nt 
the  suit  of  the  owner  of  one  of  the  houses, 
restraining  a  brea<li  of  the  eoveiiants  by  tho 
owners  of  another  house,  nolwilhslnnding 
that  small  breaches  of  the  covenants  by  other 
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order  to  justify  tho  interference  of  the  Court,  that  the  covenant  should 
run  with  the  land.^ 

Injunctions  have  also  been  granted  to  restrain  a  person,  who  has 
covenanted  not  to  exercise  a  certain  trade  within  certain  limits,  from 
exereisinjij  such  trade  within  tlie  prescribed  limits."  It  is,  however,  quite 
settled  that  the  mere  sale  of  the  good-will  of  a  business  does  not 
*lGo5  imply  a  contract  on  the  part  of  the  vendor  not  *  to  set  up  a  sim- 
ilar business,'  nor  restrict  him  as  to  the  place  of  carrying  on  that 
business.^ 

Where  bankers  had  sanctioned  an  arrangement  entered  into  by  cer- 
tain pei'sons,  copartners,  who  were  indebted  to  them,  whereby  it  was 
agreed  that,  upon  the  retirement  of  one  of  the  copartners  (the  plaintiff) , 
the  assets  should  be  transferred  to  the  continuing  partners,  who  were  *io 
take  upon  themselves  the  partnership  liabilities,  and  that  the  bankers 
should  release  the  plaintiff,  who  was  the  retiring  partner,  from  his  lia- 
bility to  them,  but  they  afterwards  attempted,  by  means  of  the  debt,  to 
make  the  retiring  partner  a  bankrupt,  they  were  restrained  from  so 
doing  b}'  injunction.^ 

And  so,  an  injunction  has  been  awarded  to  restrain  the  publication 
by  the  defendant  (in  violation  of  his  agreement)  of  the  fact  that  the 
plaintiff  had  consented  to  a  judgment  being  entered  up  against  him  by 
the  defendant.* 

Injunctions  have  also  been  frequently  granted,  to  restrain  lessees,  who 
had  covenanted  to  keep  the  banks  of  rivers  or  ponds  in  repair,  from 

owners  had  not  been   interfered  with,  and  lots   are    bounded   upon   a  specified    street, 

that    he    himself    had    committed    a    small  Zearing  ».  Raber,  74  III.  409 ;  see  also  Lord 

breach.     Western   v.    Macdermott,    L.    K.  2  Manners  v.  Johnson,  1  Ch.  Div.  iil-i.] 

Ch.  Ap.  72.  6  Williams  «;.  Williams,   2  Swanst.   253; 

A  restriction  of  the  manner  of  using  land  Smith  )'.  Mules,    9   Hare,   556;    Simpson  v. 

granted,  not  against  public  policy,  and  bene-  Chapman,  4  De  G.,  M.  &  G.  154;  Churton 

ficial  to  adjacent  land  of  the  grantor,  whether  ?;.  Douglass,  John.   174;  5  Jur.   N.   S.   887; 

inserted  by  way  of  condition  or  covenant,  or  Clarkson  v.  Edge,  3.3  Beav.  227 ;  10  Jur.  N. 

otherwise,"may  be  enforced  in  Equity  against  S.  871;  Fox  v.  Scard,  ib.  327;  and  see  Sain- 

the    grantee,  "or    his    assigns   with    notice.  ter  r.  Ferguson,  1  M'N.  &  G.  286;  14  Jur. 

Whitney  v.   Union  Railway  Co.,   11    Gray,  255;    Angier    v.    Webber,    14    Allen,    211; 

359 ;    see   Parker  v.   Nigiitlngale,   6   Allen,  Leather  Cloth  Company  v.   Lorsont,  L.  R.  9 

341.  Eq.  345 ;    [Berger  v.  Armstrong,   41    Iowa, 

6  Tulk  V.  Moxhay,  2  Phil.  774;  13  Jur.  447;  Richardson  v.  Peacock,  11  "C.  E.  Green, 

89;  11  Beav.  571;  Moxhay  «.  Inderwick,  1  40.    Compare   Spicer  v.  Hoop,   51  Ind.  365; 

De  G.  &  S.  708  ;  Wilson  v.  Hart,  11  Jur.  N.  Caswell  v.  Gibbs,  33  Mich.  331;  Harlsinson's 

S.  735;  13  \V.  R.  988,  V.  C  W. ;  2  H.  &  M.  Appeal,  78  Pa.  St.  196.     So,  where  the  con- 

551  ;  affirmed  L.  R.  1  Ch.  Ap.  463;  12  Jur.  tract  is  not  to  engage  in   the  same  business 

N.  S.  460,  L.  JJ. ;  Clements  v.  Welles,  L.  R.  for  a  specified  time:    Baumgarten  v.  Broad- 

1  Eq.  200;  11  Jur.  N.  S.  991,  M.  R. ;  West-  away,  77  N.  C.  8;  or  at  the  same  place  under 

ern   v.    Macdermott,    L.    R.   2   Ch.    Ap.    72;  the  forfeiture  of  a  specified   sum.     Ropes  v. 

Whitney  v.   Union    Railway  Co.,   11   Grav,  Upton,  125  Mass.  258.] 

3.59;  Barrow  v.  Richards,  8  Paige,  351;  Fell-  i  Churton  v.  Douglass,  ubi  sup.;  and  see 

dent-.  Slater.  L.  R.  7  Eq.  523.     [Covenants  cases  cited  2   Swanst    254,  n.  (a);   [Shackle 

controlling  the  enjoyment  of  land,  though  v.    Baker,    14  Ves.   468;  White  v.  Jones,   1 

not    bindinf*  at    Law,  will   be   enforced    in  Robt.  331;  Moreau  v.  Edwards,  2  Tenn.  Ch. 

Equity,  provided  the  person  into  whose  hand  347.    See,  as  to  effect  of  sale  of  good-will  and 

the  land  passes  has  taken  it  with  notice  of  business  on  the  right  to  use  the  partnership 

the  covenant.     Kirkpatrick  v.  Peshine,  9  C.  name.  Lew  v.  Walker,  10  Ch.  Div.  436]. 

E.  Green,  206;  McLean  v.  McKay,  L.  R.  5  2  Attwood  v.   Banks,   2  Beav.   192  ;    see 

P.  C.  327;  Hakell  v.  Wright,  8  C.  E.  Green,  Pirn  v.  Wilson,  3  Phil.  653. 

389;  Linzee  v.  Mixer,  101  Mass.  512;  Dorr  «  Jamieson  v.  Teague,  3  Jur.  N.  S.  1206. 
V.  Jlarrihan,  101  Mass.  531 ;  and  see  where 
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destroying  or  impairing  them  ;*  or  an  outgoing  tenant  from  removing 
dung  or  crops,  contrary  to  express  covenants  contained  in  his  lease  ;  ^  or 
to  restrain  the  ploughing  up  of  meadow  lands  ;  ^  and  in  one  of  the 
earliest  cases  upon  this  subject,  an  injunction  was  granted  till  the  hear- 
ing, by  the  House  of  Lords,  upon  appeal,  to  restrain  a  lessee  from 
digging  sand  and  gravel,  in  violation  of  a  covenant,  secured  by  a 
penalty.'' 

Though  a  lessee  is  required,  by  Law,  to  cultivate  the  lands  demised 
to  him  in  a  husbandman-like  manner,  conformable  to  the  custom  of  the 
country,'  yet  this  is  usually  defined  by  some  express  covenant.  It  has, 
upon  this  subject,  been  determined  at  Law,  that  a  covenant  to  occupy  in 
a  good  and  husbandman-like  manner,  according  to  the  custom  of  the 
country,  will  be  broken  by  contravening  the  prevalent  course  of  hus- 
bandry in  the  neighborhood  ;  and  that,  even  if  the  contract  be  simply  to 
occupy  the  estate  in  a  good  and  husbandman-like  manner,  this  will 
throw  a  liability  upon  the  tenant  to  cultivate  the  land  according  to  the 
practice  of  the  neighborhood ;  ^  and  even,  though  a  farm  be  held  under 
a  viTitten  agreement,  the  custom  of  the  neighborhood  may  well  be  in- 
sisted upon,  provided  it  be  not  either  expressly  or  by  implication 
excluded  *  by  the  terms  of  the  agreement.^  The  same  principle  *1656 
has  been  acted  upon  in  Equity,  where  an  injunction  has  been 
granted  to  restrain  a  tenant  from  year  to  year  (who,  it  was  said,  was 
equally  bound  as  a  tenant  for  a  longer  period,  to  manage  his  farm  in  a 
husbandman-like  manner),  from  removing  crops,  manure,  &c.,  con- 
trar}-  to  the  custom  of  the  country. ^  In  a  previous  case,  a  tenant  was 
restrained  from  ploughing  up  pasture  land  :  although  the  lease  did  not 
contain  an  express  covenant  not  to  convert  pasture  into  arable ;  ^  but 
the  landlord  was  held  entitled  to  the  injunction,  on  the  ground  of  there 
being  a  covenant  to  manage  pasture  in  a  husbandman-like  manner.* 
Upon  the  same  principle,  the  Court  has  interfered  to  restrain  a  tenant 
from  sowing  mustard,  saffron,  woad,  and  other  deleterious  crops :  as 
being  contrary  to  the  course  of  husbandry.^ 

A  distinction  has  been  made,  as  to  enforcing,  by  injunction,  the  spe- 
cific performance  of  exi)ress  covenants,  and  of  implied  agreements  ;  and 
the  Court  has  refused  to  interfere  to  restrain  a  tenant,  who  was  holding 
over,  from  removing  articles  contrarj-  to  the  custom  of  the  country :  as 
the  Court  would  not  imply  special  covenants,  as  to  cultivation,  from  the 
mere  act  of  holding  over." 

*  F.arl  R(ilhiirj.t  v.  Burden,  2  Bro.  C.  C.  »  Powlcy  v.  Walker,  5  T.  U.  372. 

64;    Lord   Kilmorcv  v.  Thackeray,  cited  ib.  »  I^kI'  ''•  Hewitt.  4  East.  ]r,4. 

g,^'                             •  1  WiKKlesworth  v.   Dalliscm,   Doiik.   201; 

"s.Tohimon  t.  Goldswoine,   3   Anst.   749;  Senior  w.  Annvtap-.   1    H<'l'    ^;  ''•<'•  ll'J '^ 

Gc«Ht  r.   Urd   BelfaM,   ib.    n.;    I'.ilteney  i'.  Wel.b  r.   IMninnier.  2  K  k   Al'l-74fi.     [bee 

Slulton     5   VeB.    147;    ib.  200.   n.   ('i);  Lord  Frank  r.  Urunneniann,  K  \\  .  \  a.  4(...J 

CJrev  de  Wilton  v.  Saxon.  6  Ven.  100.  '^  Onslow  r.  .  H)  Ves.J/.l. 

«■  Aylet  r.  Dodd.  2   Atk.   2-'58;   Woodward  «   See  Alkiiis  r.  (  liilsoti,  <  Met.  4U4. 

r   Gvlec    2  Vem.    ll!t;    Kolfe  v.  Peterson,  2  *  Drury  r.  McpIIiih,  (i  Yen.  :J28. 

Bro:  P.  h.  ed.  Ton.l.  4.16.  ^  Pratt  r.  Itrelt,  2  Mad.  02 

7  City  of  I/.ndon   v.    Pugh,  4   Bro.    P.  ('.  «  Kimptun  v.  hve,  2  V.&  U.  34J. 
ed.  Tonil.  3'J5. 
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A  covoiiant  to  ropair,  and,  at  the  end  of  the  term,  to  surrender  l>uild- 
iiigs  in  good  condition,  does  not  preclude  an  injunction  against  pulling 
them  tlown  and  carrying  away  the  materials,  just  before  the  end  of  the 
term." 

Where  there  is  a  covenant  not  to  convert  premises  into  a  shop,  or  to 
carr}-  on  a  trade  without  a  license  in  writing,  the  permission  of  the 
lessor,  without  writing,  to  carry  on  one  trade,  will  not  amount  to  a  gen- 
eral license  for. any  trade,  so  as  to  preclude  the  lessor  from  his  right  to 
an  injunction.^ 

It  appears  formerly  to  have  been  considered,  that  the  Court  should 
not,  in  any  case,  interfere  to  restrain  the  breach  of  an  agreement,  if  it 
was  of  such  a  character  that  it  could  not  decree  the  specilic  performance 
of  it.^  But  it  seems  that  now,  the  Court  will  restrain  a  person  from 
committing  acts  in  breach  of  an  agreement,  although  it  cannot 
*1657  compel  the  performance  of  it ;  ^'^  and  that  where  *  an  agreement 
consists  of  tw^o  distinct  parts,  one  of  which  the  Court  can  enforce, 
although  it  cannot  enforce  the  other,  and  the  bill  is  filed  simply  f6r  an 
injunction  to  restrain  the  violation  of  the  former  part,  the  Court  will  grant 
the  injunction,  notwithstanding  that  it  could  not  enforce  the  agreement 
in  toto.^ 

An  agreement  may  be  enforced  by  injunction,  although  the  violation 
is  not  shown  to  be  injurious  ;  ^  and  the  Court  will  not,  it  seems,  refuse 
to  interfere,  on  the  ground  that  a  mistake  has  been  committed  by  both 
parties  in  the  form  of  the  covenant ;  on  the  ground  that  the  plaintiff 
has  committed  other  infringements  of  the  covenant ;  or  on  the  ground 
of  inconvenience  to  the  public.^ 

Injunctions  may  also  be  granted,  to  relieve  a  party  against  the  con- 
sequences of  the  non-performance  of  a  covenant  or  agreement,  where 
such  consequences  involve  either  a  forfeiture  or  the  imposition  of  a 
penalt}'.* 

7  Mayor,  &c.,  of  London  v.  Hedger,  18  Eq.  189;  and  although  the  contract  is  ter- 
Ves.  355;  Hindlev  v.  Emery,  L.  R.  1  Eq.  52;  minable  at  the  option  of  the  parties:  Singer 
11  Jur.  N.  S.  874,"  V.  C.  \V.  Sewing  Machine  Co.  v.  Button  Hole  Co.,  1 

8  Macher  v.  Foundling  Hospital,  1  V.  &  Holmes,  253;  see  Sanquirico  v.  Benedetti,  1 
B.  188.  Barb.  315;  Brown's  Appeal,  62  Pa.  St.  17; 

»  Kemble  V.  Kean,  6  Sim.   333;  Kimber-  Keeler  v.  Green,  6  C.  E.  Green,  27;  and  see 

kv  r.  .Jennings,  ib.  340;  Baldwin  v.  Useful  as  to  covenant  against  assignment.  Dyke  «. 

Knowledge  Society,  9  Sim.  393;  2  Jur.  961 ;  Taylor,  3  De  G.,  F.  &  J.  467.] 

Hooper  V.  Brodrick,  11  Sim.  47;  Pickering  i  Rolfe  v.  Rolfe,  15  Sim.  88;  see  Ogden  «. 

V.  Bishop  of  Ely,    2  Y.   &   C.   C.   C.  249;  Fossick,  11  W.  R.  128.  L.  JJ.;  but  see  Brett 

7  Jur.  479:  Stocker  v.  Wedderburn,  3  K.  &  v.  East  India  &  London  Shipping  Company, 

J.  393;  Dictrich?en  v.  Cabburn,  2  Phil.  52;  2  H.  &  M.  404. 

1  C.  P.  Coop.  t.  Cott.  72;  10  Jur.  601 ;  Hills  2  Dickenson  v.  Grand  Junction  Canal,  15 
V.  Croll,  2  Piiil.  60;  9  Jur.  645;  1  C.  P.  Beav.  260;  but  see  Llovd  v.  London,  Chat- 
Coop   t.  Cott.  83.  ham,  &  Dover  Railway  Company,  11  Jur.  N. 

10  Lumlev  v.  Wagner,  5  De  G.  &  S.  485;  S.  380;  13  W.  R.  698,  L.  JJ. ;  2  De  G.,  J.  &  S. 

1  De  G.,  M".  &  G.  604:    16  Jur.  871;  Great  568.     [See  Rochdale  Canal  Co.    v.  King.  2 

Northern    Railway  v.   Manchester,   Sheffield  Sim.  N.  S.  78,  86;  Attorney-General  ?'.  Mid- 

&  Lincolnshire  Kiihvav,  5  De  G.  &  S.  1-38;  Kent  R.  Co.,  L.  R.  3  Ch.  App.  100;  Feilden 

Webster  v.  Dillon,  3  .Jur.  N  .  S.  4.32,  V.  C.  v.  Slater.     L.  R.  7  Eq.  .52.3,  531.1 

W. ;  but  see  Mair  v.  Himalaya  Tea  C,  L.  R.  »  Ibid.  [Raphael  w.  Thames  Valley  R.  Co., 

1  Eq.  411;   11  Jur.  N.   S.  101.3,  V.  C.  W.  L.  R.  2  Ch.  App.  147.] 

[And  although  there  be  no  express  negative  *  There  seems  to  be  a  distmction  taken  in 

covenant:  Alontague  v.  Flockton,   L.  R.  16  Equity,    between   penalties   and   forfeitures. 
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The  doctrine  upon  the  subject  of  relief  from  penalties,  has  thus  been 
stated  by  Lord  Thurlow  :  ''  Where  a  penalt)-  has  been  inserted,  merely 
to  secure  the  enjo^Tnent  of  a  collateral  object,  the  enjoj'ment  of  the 
object  is  considered  as  the  principal  intent  of  the  deed,  and  the  penalty 
only  iii  accessional,  and  to  s<  cure  the  damage  reaU}-  incurred."  *  But 
wheie  the  parties,  instead  of  securing  the  performance  of  the  agreement 
b}'  a  penalty,  have  fixed  upon  a  certain  sum  by  wa\'  of  liquidated  dam- 
ages, to  be  paid  in  the  event  of  the  non-performance  of  the  agreement, 
a  Court  of  Equit}'  (except  in  certain  cases  of  waste,  which  will  be 
noticed  hereafter)  refuses  to  interfere  in  restraining  the  recovery  of  such 
damages.® 

Upon  these  principles,  Courts  of  Equity  interpose  to  restrain  proceed- 
ings at  Law  for  the  recovery  of  penalties.  But  where  a  forfeiture  had 
happened  under  a  b^'-law  of  a  corporation,  which  provided  that  mem- 
bers should  receive 'notice  of  default  in  pa3ing  a  call,  and  incur  the 
forfeiture  b}'  non-payment  ten  davs  after  the  notice  sent.  Sir  "William 
Grant  refused  to  relieve  :  although  the  lapse  arose  from  accidental  cir- 
cumstances, and  absence  from  town  when  the  notice  was  sent ; 
and  he  mentioned  a  case,  in  Ireland,  of  *  a  person  who,  after  *1658 
having  paid  some  instalments  on  a  lease,  neglected  to  make  a 
further  payment,  and  forfeited  the  instalments  he  had  paid.^  And 
though  relief  has  sometimes  been  given  against  the  forfeiture  of  a 
covenant  for  renewal,'^  which,  in  Ireland,  formed  a  distinct  head  of  local 
Equity,'  3'et  the  inclination  of  the  Courts  is  to  the  contrary :  unless  the 
right  has  been  forfeited,  in  consequence  of  fraud,  accident,  mistake,  or 
an}-  similar  P^quit}-.* 

A  common  instance  of  this  species  of  relief  is  that  which  is  given 
against  a  clause  of  re-entrv  for  non-payment  of  rent.*^  This  has  been 
a  ground  of  equitable  interference  from  the  earliest  times;  but  every 
lessee,  or  person  claiming  under  the  lease,  must  take  proceedings  in 
r-^quity  within  six  months  after  the  execution  of  the  judgment  in  eject- 
ment ;  and  no  injunction  will  be  granted  or  continued  at  the  suit  of  any 

In  the  former,  relief  is  always  Riven,  if  com-  ^  O'Neil  v.  ■rone«,  1    IlidfT.  170;  Kane  r. 

p«nf>ation  can   be  made;  for  it   is  deemed  a  Hamilton,  ib.   180;  Hatenian   v.   Murray,   ib. 

mere  wcurity.     In   the  latter,  although  com-  187;  Iloyle    v.   Lysaght,   ib.    ;J84 ;    Ver'n.    & 

pe.nHatifin  can   be  made,  relief  is  not  always  Scriv.   i;!r);  Mairratb  v.  fyord   Muskcrrv,    ib. 

given.     2  Storv  I'>i.  Jur.  §§  ];j20,  1;J21,  1.122,  1GG;1    Hidg.    4(i!t;  .Fackson    r.   Saunders,    1 

132.'(,  and  notes.  Sch.  &  l^'f.  44'1;  2  Dow,  4:!7;  Lennon  f.  Nap- 

«  Slonian  f.  Walter,  1  Hrf..  <\  C  418.  ocr,  2   Sch.   \-    I.ef.   (;H2:  Magrauc  i-.  Arch- 

*  On  this  point  see  1  Swanst.  .'518  n.;  bold,  1  l)ow,  107;  Karl  of  Alountnorris  v. 
Sainter  c.  Ferguson,  1  .M'N.  ^St  (i.  280;  14  White,  2  i>l.  459;  Uarrett  r.  Uiirke.  6  «/.  1; 
Jur.  2.5.5:  f'oles  v.  Sims,  !>  |)e  (J.,  M.  &  (J.  1  ;  Keating  t'.  Sparrow,  1  Hall  &  B.  .')07;  .Jesfiop 
18  .lur.  fi8.1,  08.");  Skinner  r.  I>avton,  2  John.  r.  King,  2  u/.  81;  Uarrett  v-  Pearson,  ib. 
Ch.  635;  H.  C,  17  .lohn.   3.57;  bivingMon  i,.  18:i 

Tompkinw,    4    .John.    f'h.    42.5;    Walker   r.  ■•  Allen  r.  Hilton.  1  Konh.    Kq.  432;  Rnv- 

Whccler,  2  Conn.  2911;  2  Storv   lv|.  .lur.  §  lev  r.    Corporation  of  U-ominster.  3  bro.  0. 

1318.  ■  C"  .52!t;   Maynhnm  r.   (Jny's  Hospital,  3  Voj«. 

•  Spark*  r.  I.ivcryiool  Water  Works  (Vim-  2'.).5;  Matonr.  l.voii,  ib.  CilO ;  City  of  Ix>ndon 
panv,  13  Ve».  428.  v.  Mitford,  14  Ves.  41. 

^  ilawstome  ».  Henllev,  4  Hro.  C  f".  41.5.  '  Kden  Injunct.  43-45,  and  notes. 

[See  Tschciderr.  niddlc,"4  l>ill.65;  Diddle  r. 
lUmsey,  62  Mo.  153.J 
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lessee,  or  person  claiiniuj;  under  the  le:ise,  ao;;iinst  the  procoedhigs  at 
Law  in  an}-  aetion  on  ejeetiuent,  unless,  within  forty  days  next  after  a 
full  and  perfeet  answer  filed  by  the  claimant  in  such  ejectment,  he  brings 
into  Court  and  lodges  with  the  proper  officer  such  sum  as  the  lessor,  or 
landlord,  swears  to  be  due  and  in  arrear,  over  and  above  all  just  allow- 
ances, and  also  the  costs  taxed  in  the  suit :  there  to  remain  till  the 
hearing  of  the  cause,  or  to  be  paid  out  um  the  lessor,  or  landlord,  on 
good  security,  subject  to  the  decree  of  the  Court.*'  This  relief  is  granted 
upon  the  principle  that  compensation  is  made  to  the  landlord  by  the 
pavment  of  the  rent  with  interest :  a  doctrine  contradicted  by  general 
experience,  and  often  found  fault  with  as  imperfect  and  unjust.'' 

Lord  Northington  appears  to  have  been  of  opinion,  that  the  Court 
might,  by  analogy,  relieve,  where  a  tenant  had  committed  a  forfeiture 
by  cutting  down  timber.^  It  is,  however,  scarcely  necessary  to  remark 
how  extremely  inadequate  pecuniary  compensation  must  generally  be  in 
such  a  case  ;  and  it  is  probable,  if  the  question  is  ever  maturely  consid- 
ered, that  a  contrary  determination  will  be  come  to. 
*16o9  *  The  Court  has  also  power,  in  the  case  of  leases  for  a  term  of 
3'ears  absolute,  or  determinable  on  a  life  or  lives,  or  otherwise, 
and  also  in  the  case  of  a  lease  for  the  life  of  the  lessee,  or  the  life  or 
lives  of  any  other  person  or  persons,  to  relieve  against  forfeiture  for 
breach  of  a  covenant  or  condition  to  insure  against  loss  or  damage  by 
fire,  where  no  loss  or  damage  by  fire  has  happened,  and  the  breach  has, 
in  the  opinion  of  the  Court,  been  committed  through  accident  or  mis- 
take, or  otherwise,  without  fraud  or  gross  negligence,  and  there  is  an  in- 
surance on  foot,  at  the  time  of  the  application  to  the  Court,  in  conformity 
with  the  covenant  to  insure  :  upon  such  terms  as  to  the  Court  may  seem 
fit.^  But  the  same  person  cannot  be  relieved  more  than  once,  in  respect 
of  the  same  covenant  or  condition  ;  nor  can  any  relief  be  granted  where 
a  forfeiture,  under  the  covenant  in  respect  of  which  relief  is  sought  has 
been  already  waived  out  of  Court  in  favor  of  the  person  seeking  the 
relief.^ 

It  has  been  held,  that  this  jurisdiction  does  not  arise  unless  the  de- 
fendant is  taking  active  measures  to  enforce  the  forfeiture  ;  *  and  when 
relief  is  given,  the  plaintifi'  must,  in  general,  pay  the  costs  of  the  defend- 
ant, unless  the  latter  has  forfeited  his  right  to  them  by  misconduct.* 

6  Common  Law  Procedure  Act,  1852  (15  i  22  &  23  Vic.  c.  35,  §§  4.  9;  Sugd.  Stet. 
&  16  Vic.  c.  76),  §§  210.  211,  re-enacting  4  312;  Shelford,  R.  P.  Acts,  685;  extended  to 
(ieo.  II.  c.  28;  Cole  Eject.  4^5;  Chitty's  Common  Law  Courts  by  23  &  24  Vic.  c.  126, 
Arch.  1056;  and  see  Bowser  v.  Coloy,  1  Hare,  §§  1-3.  Formerly,  no  relief  could  be  given; 
109.  As  to  staving  proceedings  before  trial,  see  Rolfe  v.  Harris,  2Pri.  206,  n.;  Reynolds 
see  15  &  16  Vic.  c.  76,  §  212  ;  Cole  Ej^-^t.  418,  v.  Pitt,  ib.  212;  19  Ves.  134;  White  v.  War- 
421 ;  Chitty's  Arch.  1054.  ner,  2  Mer.   459  ;  and  see  Meek  v.  Carter,  4 

7  Hill  V.  Barclav,   16  Ves.  402,  405.   18  Jur.  N.  S.  992;  6  W.  R.  852,  V.  C.  S. 

Ves.   56,  61 ;  Bracelsridge  v.  Bucklev,  2  Yri.  2  22  &  23  Vic.  c.  35  §  6  ;  Sugd.  Stat.  312; 

216;  Poiynolds  v.  Pitt,  19  Ves.   134,  "l40;  sfv  Woodfall,  519-52i. 

2  Story  "Eq.  Jur.  (3d  ed.)  §  1315  in  note  (2),  »  Page  v.  Bennett,  6  Jur.  N.  S.  419;  8  W. 

§  1316  and  notes.  R.  300,  V.  C.  S 

8  Northcote  v.  Duke,  2  Eden,  319,  322;  *  Page  v.  Bennett,  2  GifE.  117;  6  Jur.  N. 
Amb.  511.  S.  U9  ;  8  W.  R.  339. 
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A  record  of  the  granting  of  the  relief  is  to  be  made,  by  indorsement 
on  the  lease  or  otherwise.^ 

"SMiere  it  is  clear  that  the  covenant  is  of  such  a  nature  that  a  Court 
of  Equit}-  cannot  make  a  compensation  for  the  breach  of  it,  as  in  the 
case  of  covenants  not  to  assign  without  license,®  relief  will  not  be  given 
against  the  penalty.  Considerable  discussion  has  taken  place,  how  far 
the  Couit  would  relieve  against  a  forfeiture  incurred  by  the  breach  of  a 
covenant  to  repair.  In  the  case  of  Sanders  v.  Pope,''  Lord  Erskine,  upon 
the  authority  of  a  determination  of  Lord  Macclesfield,^  expressed  a 
strong  opinion  in  favor  of  the  equitable  jurisdiction  ;  but  the  doctrine, 
after  full  and  elaborate  discussion,  has  been  established  to  the  con- 
trary." The  same  determination  would,  consequently,  be  made  with 
respect  to  the  breach  of  a  covenant  to  build  :  though  the  author- 
ities *  are  conflicting  as  to  the  power  to  decree  a  specific  per-  *1660 
formance  in  such  case.^ 

Where  the  forfeiture  of  the  lease  at  Law  is  admitted,  the  tenant  must 
show  reasonable  ground  for  belief  that  he  is  entitled  to  equitable  relief, 
before  an  interlocutory  injunction  will  be  granted  to  restrain  the  land- 
lord from  proceeding  to  enforce  the  forfeiture.  It  seems,  also,  that 
where  the  landlord  is  aware  that  the  lease  is  or  must  be  forfeited, 
but  stands  by  and  allows  the  tenant  to  expend  money  on  the  prop- 
erty, he  will  be  restrained  from  proceeding  to  enforce  the  forfeiture  at 
Law.'^ 

Injunctions  or  restraining  orders  may  also  be  issued,  for  the  protec- 
tion of  a  ward  of  Court  from  removal,^  or  marriage  ;  *  in  cases  of  inter- 
pleader ;  ^   and   to   restrain   a    partner   from   acting   in   opposition  to 

«  22  &  2.3  Vic.  c.  3.5,  §  .5.  25   Beav.  348;  4  .Iiir.  N.  S.  549;  Sanderson 

«  Wafer  i-.  Motato,  U  Mod.  112  ;  Woodfall,  v.  Cockemioutli  Kaihvay  C'omi)any,  11  Ueav. 

525-532.  497;  Lvltoii  f.  (irt-at  NortluTu  Railway  Coin- 

'  12  Ves.  282.  pany,  "2    K.    &    .1.    394;  2   .lur.    N.  .S.  43fJ; 

«  Hack  p.  I^eonard,  9  Mod.  91.  Soaiiie.s  r.  Kdj^u.  Johns.  *)G9 ;  Norris  v.  .lack- 

»  Hill  r.    Harclav,    16   Ves.   402;  18  Ves.  son,  1  J.  &  H.  319;  7  -lur.   N.   S.  540;  Tay- 

66:I5raccbridKef.  I5uckley,  2Pri.  200;Nokes  lor  v.   Portinfjton,   7  De  (i.,    M.  &   (J.  32'8; 

r.  (Jibbon.   4   I)r.-w.  081;  3  .lur.   N.  S.  720;  Saniuda   r.    I^wford,    4   tJilT.    42;  Fry,    21; 

Nokes  V.  Fi-ii,  3  Hrew.  73.j;  .Job  v.  IJanisler,  Woodfall,  477,  as  to  speeilic  performance  of 

2  K.  &  J.  -374;  3  .Jur.   N.  S.  9.3,  L.  ('.;  and  coveiianth  of  this  nature. 

see  Hannani   r.  South  London  Water  Works  2  N'„rtli   StalTord-iiire    Ste.l  ('(>ini)any   v. 

Coin[)nny,  2  Mer.  65,  n.  Canioise,  11. Jur.  N.  S.  55.5,  I,.  .1.1.     |,\ndM'i) 

'  Thei'.i  are  two  inntance.s  of  s]>eciric  ner-  IJauisdcn   i,'.    Oy.son,   L.  K.  1  II.  L.  129.     An 

formanre  de<Teed  of  covenanl.s    to    rebuild:  injunction  niav  pronerlv  be   i;rniited    to    le- 

Citv  of  I»ndon    v.  Na-sh,  3  .\tk.  512:  1  Vcn.  strain  an    insolvent  landlord  from  di.<turbiii>; 

8.  I2:  Allen  c.  Hanlin^',  2  Ivi.  Ca.  Ab.  17,  pi.  his  tenant  in  the  possession  of  a  farm  :  WalK.r 

6;  and   in    .Mos.l.'y   v.    Virgin,   3   Ves.    184,  f.  Walk.-r,  51  (la.  22;  but  see,  where  \hr  in- 

Ix)rd  Itosxlyn  stated  tliaf  s|M.<ilic  iK-rforinancfi  junction  son^;ht   and  refused  was  to  njiair: 

miRht  be  (fecreed.      I»rds  Ihurlow  and  Ken-  .lervis  v.  Ileiiwood,  10  ('.  K.  Green,  4110.     So 

yon,  on   the  other   hand,  havi;  pronoun<ed  a  where  the  bill  was   by  the   li-ssee  afjaiiisl   the 

contrary  opinion.     Krrintjton   r.  Avneslv,    2  lessor  to  enjoin  the  latter  from  deniolishiuK' a 

Bro.  C.'f.  .341 ;  Lucas  r.  ro!nrn<rford,  3"l»ro.  building;:  .Johnston  r.  (Jlenn,  40  Md.  200.) 

C.  C  Ififi:   1  V'es.  .1.  2.35.     [See  to  the  same  *  Sie  nnir,  p.  1355.     For  cases,  and  forms 

efifccl.     Wilkinson  r.    Clenienis,   L.  K.  8  Ch.  of  orders,  see  .Seton,  71.3-721. 

App.  90;   I{<4k  r.  Allison,  .50  N.  Y.  307  ;  .Jus-  *  For  cases,  and  forms  of  order,  hoc  .Seton. 

ticpn  V.   Croft,  18    Ga.    473;  and    s<<;   iri/ri,  727-7.32;  and  see    I'earce  v.  Cnitchlicld,    U 

1663,   n.   3.]      Thai   a    covenant    to    repair  Ve«.  2f»«J. 

cannot  be    specilically  fMrforni<-d,  see    IJav-  "^  /In^f,  p.  1507;  Eden  Iniunc.  (2d  Am.  <vl.) 

ner  p.  Stone,   2  K<l.n,    J28  ;    Flint    v.  Ura'n-  393  «•< /iff/. ;  Seton  Dec.  (.3d  F.nK- ed.)90a.   For 

don,  8  Vca.   159;  and  inx  Draco  v.  Wehncrt,  caActt,  and  fonnst  of  order,  see  avion,  902,  003. 
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the  partnership  agreement,  or  from  depreciating  the  partnership  prop- 
erty.*' 

Courts  of  Equity  will  likewise  prevent  a  person  from  setting  up  an 
unooMseientious  :idv:intano  at  Law,  so  as  to  interpose  impediments  to 
the  just  rights  of  the  other  party.'  Thus,  if  an  ejectment  is  brought  to 
try  a  right  to  land,  the  Court  of  Chancery  will  restrain  the  party  in 
possession  from  setting  upon  a  term  of  years,  or  other  interest  in  a 
trustee,  lessee,  or  mortgagee,  which  may  hinder  the  fair  trial  of  the 
right ;  ^  but  this  will  not  be  done  in  every  case :  for,  as  the  Court  pro- 
ceeds upon  the  princii)le  that  the  party  in  possession  ought  not,  in  con- 
science, to  use  an  accidental  advantage,  if  there  is  any  circumstances 
which  meets  this  principle,  the  Court  will  not  interfere.  Therefore,  if 
the  possessor  is  a  purchaser  for  valuable  consideration,  without  notice 
of  the  title  of  the  claimant,, "this  is  a  title,  in  conscience,  equal  to  that 

of  the  claimant ;  and  the  Court  will  not  restrain  the  possessor 
*1661  from  *  using  any  advantage  he  maybe  able  to  gain  to  defend 

his  possession.^ 
Where  repeated  attempts  are  made  to  litigate  the  same  question, 
which  the  Courts  of  ordinary  jurisdiction  will,  in  many  cases,  admit, 
the  Court  of  Chancery  will  put  an  end  to  the  oppression  which  may  be 
occasioned  by  the  abuse  of  this  privilege.  Thus,  as  a  judgment  in 
ejectment  is  not  final  or  conclusive,  but  the  same  proceedings  may  be 
repeated  for  ever,  a  perpetual  injunction  will  be  granted,  to  prevent  the 
repetition  of  them,  when  the  assertion  of  such  right  becomes  oppressive 
to  the  opposite  part}'.^  It  is  on  this  ground  that  the  Courts  of  Equity 
have  interfered,  by  bills  of  peace.^ 

6  Hall   V.   Hall,    12   Beav.   414,    419 ;  20  City,  1  Beasley,  227.    In  Massachusetts,  in- 

Boav.  139;  Marshall  t;- Watson,  25  IJeav.  501,  junctions   may   be   issued  to  restrain  towns 

504;  Turner  y.  Major,  3  Giff.  442;  Bradbury  from   raisinj^   by  taxation  or   pledge  of   its 

11.  Uickens,  57  Beav.  53 ;  and  for  cases,  and  credit,    or    paying   from    its    treasury,    any 

forms  of  orders,  see  Seton,  917,  918.    [See  as  money,  which  they  have  voted  to  raise  or 

to  jiartnership  name.  Levy  v.  Walker,  L.  K.  pa}-,  for  a  purpose  other  than  those  for  which 

10  (jh.  Div.  436;  Banks  v.  Gibson,  34  Beav.  towns  have  the  legal  right  and  power  to  raise 

509.     As  to  partnership  good-will,  Steuart  ?;.  or  pay  money.     Genl.  Sts.  c.  18,  §  79;  see 

Gladstone,  L.  R.  10  Gh.  Div.  626  ;  Robertson  Tash  v.  Adams,  10  Cush.  252;  Babbitt  v.  Sa- 

t\  (Juiddington,  28   Beav.  529;  Reynolds  v.  voy,  3  Cush.  530;    Hood  v.  Lvnn  1,  Allen, 

Bullock.  20  W.  R.  678.]  103;  Frost  v.  Belmont,  6  Allen,   152;   so  in 

'  2  (story  Eq.   -Jur.  §   903;  Eden  Injunc.  Maine,   Clark   v.   Wardwell,   55  Maine,  61; 

{2d  Am.  ed.)  ioh  et  seq.  provided   due   diligence   is   used  in   making 

8  Ld.  Red.  134;  Bond  «.  Hopkins,  1  Sch.  application    for   such   injunctions:    Tash   v. 

&  I^f.  412,4-30;  Pultenev  v.  Warren,  6  Ves.  Adams,  supra;  Fuller  v.   Melrose,  1  Allen, 

89;  Leigh  w.  Leigh,  1  Sim.  349.  160;    Claflin    v.   Hopkinton,    4   Gray,    502; 

1  Jerrard  v.  Saunders,  2  Ves.  J.  454.  457,  Frost  v.  Belmont,  6  Allen,  152.  So  in'  New 
458 ;  Maundrell  v.  Maundrell,  7  Ve.s.  567 ;  York,  towns  may  be  enjoined  from  expend- 
10  Ves.  246;  Baker  v.  Mellish,  ih.  544,  549 ;  ing  money  raised  by  taxation  for  illegal  pur- 
Hylton  V.  Morgan,  6  Ves.  293;  Bvrne  v.  poses.  De  Baun  ?;.  New  York,  16  Barb.  392  ; 
Byrne,  2  Sch.  &  Lef .  537 ;  Barney  v.  Luck-  see  Foster  v.  Coleman,  10  Cal.  278 ;  Wilson 
ett,  1  S.  &  S.  419;  Northey  v.  Pearce,  ib.  v.  Mayor  of  New  York,  4  E.  D.  Smith  (N. 
420.  Y.),    675.      But  an   injunction  will   not   be 

2  I^ord  Bath  v.  Sherwin,  Free,  in  Ch.  261;  granted  to  prevent  the  collection  of  taxes, 
4  Bro.  P.  C.  ed.  Toml.  373;  I^ighton  v  because  of  irregularities  in  the  assessment. 
Ix^ighton,  1  P.  Wms.  671;  4  Bro.  P.  C.  ed.  Chicago,  &c.  R.  R.  Co.  v.  Frary,  22  111.  34; 
Tend.  378;  Devonshire  V.  Newenham,  2  Sch.  Dodd  v.  City  of  Hartford,  25  ("onn.  232; 
&  I^f.  199,  211;  Hodgson  ».  Duce,  2  Jur.  N.  Greene  v.  Mumford,  Simmons  v.  Same,  5  R. 
S.  1014,  V.  C.  S.  I.  472;  Mills  v.  Gleason.  11  Wis.  470;  [Ar- 

8    See  Morris  Canal,  &c.   Co.   v.  Jersey      nold  v.  Middletown,  39  Conn.  401.    A  Court 
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The  object  of  an  interlocutory  injunction  is   to  maintain  the  mat- 
ters  in   question  in   the  suit  in  statu   quo,  until   the   hearing  of  the 


of  Chancery  will  not  entertain  a  bill  for  re- 
lief, by  injunction,  against  an  erroneous  or 
illegal  assessment  of  taxes,  except  where  the 
enforcement  of  the  assessment  will  lead  to  a 
multiplicity  of  suits,  or  produce  irreparable 
injury,  or  "where  the  assessment,  being  valid 
on  its  face,  may  be  shown  to  be  invalid  by 
extrinsic  testimony.     Davis  v.   Chicago,   11 
Wall.   108;  Henne'winkle  v.  Georgetown,  15 
Wall.   548;  Hassan  v.  City  of  Rochester,  67 
N.  Y.  528 ;  Ileywood  v.  City  of  Buffalo,   14 
N.  Y.  534;  Liebstein  v.  Mavor  of  Newark, 
9   C.   E.    Green.    200;    Village  of  Nunda  v. 
Crystal  Uke,  79  111.  .311;  Clark  v.  Ganz.  21 
Minn.  387;  Oliver  t'.  Memphis,  &c.  K.  Co., 
aO  Ark.  128;  Douglass   v.  Harrisville,   9  W. 
Va.  162;  Blessing  c.  Galveston,  42  Tex.  641 ; 
South  Platte  Land  Co.  v.  Buffalo  County,  7 
Neb.  253;  George  c.  Dean.  47  Tex.  73;  Sav- 
ings, &c.  Soc.  e.  Austin,  40  Cal.  415;  Union 
Pacific  K.  Co.  v.  McShane,  3  Dill.  304  :  McDon- 
ald  f.    Murphree,    45   Miss.    705;    Memphis 
ic  ('harleston  K.  Co.  f.  Gaines.  3  Tenn.  Ch. 
478.     And  see  Greedup  f.  Franklin  County, 
30  Ark.  101,  and  Stephen  v.  Daniels,  27  Ohio 
St.  527.     But  the  Court  will  not  take  juris- 
diction if  the  remedy  is  plain  and  adequate 
at  I.aw.      Dunham    f.    Miller,    75    111.    379; 
Brown  v.  G>ncord,  57  N.  11.  375;  Ala.  Gold 
Life  Ins.  Co.  v.  Lott,  54  Ala.  499;  Baldwin 
e.  Tucker,  10  Kla.  258;  Hagenbuch  r.  How- 
ard, 34  Mich.  1.     Or  for  irregularities  in  the 
a-ssessment  or  collection.     Albany,  i^c.  Min. 
Co.  V.   Auditor-General,   37    Mich.   391.      A 
violation   of   the   constitution.   State   or  Na- 
tional, either  by  the  statute  or  its  admniis- 
tration    by   a   board    of  assessors,    will   also 
authorize' the  interposition  of  the  Court  by 
it«   injunctive  process.     State   liailroad  Tax 
Ca-oes,  92  U.  S.  615;  Osborn  v.  United  States 
Bank,  9  Wheat.  738;  Foster  v.   Kenosha,  12 
Wis.  616.     The  rule   is  less  rigid  where  the 
assessment  or   ta.x  is  levied   by  counties,  or 
incor|Kirated  towns  than  when  levied  bv  the 
State  for  its  own   puryxises.     State   liailroad 
Tax  Crises,  92  U.   .S.  615.     Thus,  the  owner 
of  land  may,  it  seems,  enjoin  the  county  au- 
ditorK    fron'i  advertising   the    land    for   sale, 
where  he  has  leviable  personal  property  suf- 
ficient to   pay  the  taxfs.     Ablxitt   f.  Ivlger- 
ton,   53  Ind.    190.      Iiijumtion   will    also   lie 
againxt  the  sale  of  nersonal  propiTty  where  the 
taxes  have  been  tullv  (mid:    l.<'wis  r.  .Spen- 
cer, 7  W.  Vn.  1189;  of  if  the   <ollcctor  be   in- 
Kolvent:   Deining  i.  .Iiiim-,  72  111.78;  but  see 
WelU  V.   Dayton,   11   Niv.    161;  or   if  there 
be    no    remedy    provided    to   recover   faxes 
wrongfully   collfcted:    First    National  Bank 
r.    Douglaxfi   (V.unty.  3   Dill.  298.     The   bill 
dhniild,  however,  show  that  the  eomplninant 
ha»   cxhanxtefl   the   means  provideij   bv  law 
for   ndi;!f,  and    is    n-ndy  to  jiay   the    lawful 
taxes:     Rio    (Jrande    R.  Co.   v.    Sranlnn,   44 
Tex.   649;    or   has   paid    fhein,  or  offered   to 
pay  them  without  ri-'|uiring  a  roreipt   in  full : 
Pannley  v.  St.  I,<iui»,  \r.  R.  Co..  3  I»ill.  25; 
State    Railroad    Tax    Caj.c»,    92    U.    S.  615; 
Hagaman   P.  Cloud  County,  19  Kansas,  394; 
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Woothen  v.  Badgett,  32  Ark.  490 ;  Marsh  v. 
Supervisors,  42  Wis.  502;  Burlington,  &c. 
R.  Co.  r.  York  County,  7  Neb.  487;  London 
V.  Wilmington,  78  N."  C.  109.  The  tax  pay- 
ers of  a  municipal  corporation  may,  without 
the  intervention  of  the  Attorney-General, 
prevent,  by  bill,  the  corporate  authorities 
from  exercising  a  threatened  usurpation  of 
power,  or  violating  a  duty  imposed  by  law, 
whereby  the  burden  of  taxation  will  be  in- 
creased". New  Orleans,  &c  R.  Co.  v.  Dunu, 
51  Ala.  128;  Malthis  v.  Town  of  Cameron, 
62  Mo.  504.  And  the  persons  to  whom  the 
taxes  are  to  go  are  not  necessary  parties. 
Leitch  V.  Wentworth,  71  111.  146.  "But  it  be- 
longs to  the  law-making  power  to  determine 
the  fairness  and  justness  of  a  tax.  Linton  v. 
Mayor,  &c.  of  Athens,  53  Ga.  588.  And  if 
the"  landowners  stand  by.  and  permit  a  local 
improvement  to  be  carried  out  by  the  corpor- 
ate authorities,  they  can  have  no  relief  against 
the  assessment.  6ond  v.  Mayor  of  Newark, 
4  C.  E.  Green,  376;  Lafayette  f.  Fowler,  34 
Ind.  140;  Sexsmith  v.  Smith,  32  Wis.  299. 
But  see  Taylor,  McBean  &  Co.  v.  Chandler,  9 
Heisk.  349;  Bogert  v.  City  of  Elizabeth,  12 
C.  E.  Green,  568. 

The  property-owner  maj'  also  resort  to  an 
injunction  to  prevent  the  corporate  authori- 
ties of  a  town  from  continuously  taking  down 
the  enclosurea  of  ground  as  a  mode  of  open- 
ing a  highway :  Mclntyre  v.  Storey,  80  III. 
127;  but  the  legality  of"  an  ordinance  to  ar- 
rest and  fine  persons  for  carrying  on  a  pri- 
Tate  market  cannot  be  thus  tested:  l^vy  v. 
City  of  Shrevcport,  27  I^.  Ann.  620;  or  to 
cornpel  a  city  to  collect  licenses  in  money, 
and  not  in  its  own  warrants :  Louisiana  Na- 
tional Bank  v.  City  of  New  Orleans,  27  La. 
Ann.  440;  and  seej  as  to  restraining  the  city 
authorities  from  increxsing  its  debts  beyond 
the  limits  of  it.s  charter,  Collings  v.  City  of 
Camdon.  12  C.  E.  (Jreen.  293;  or  from  exer- 
cising their  functions  as  de  fncto  officers: 
State  V.  W.dfenden,  74  N.  C.  103. 

A  fax-payer  cannot  maintain  a  suit 
against  State  otlicers  to  ]irevent  them  from 
executing  and  issuing  bon<ls  wliiih  the  legis- 
lature has  unconstitutionally  authorized  and 
rcfpiired  to  be  issued.  Mor"gan  v.  (Jraham,  1 
Woods,  124.  It  is  otherwise  as  against  a 
munieijial  corporatiim;  llodgman  r.  Chicago, 
kv.  R.  Co.,  2(1  Minn.  48;  and  the  state  may, 
through  its  ollicers,  institute  the  proceedings. 
•Stale  V.  County  Court,  51  Mo.  350;  State  v. 
Calloway  County.  51  Mo.  395. 

An  action  wilf  lie  to  enjoin  the  collection 
of  taxes  assessed  without  authority  of  law: 
Riley  V.  Western  Uni<ui  Telegraiih  (Jompany, 
47  fnd.  511;  or  fraudulently  excessive,  for 
the  excess:  Evans  r.  (Jage.  I  111.  Ajm.  202; 
Merrill  I'.  Humphrey,  '^4  Mi.h.  I'D;  Pa-ilie 
Hotel  C...  r.  I.ieh,  83  111.  r,()2;  and  to  restrain 
the  issuance  of  a  lax  ilee.l,  where  fhi'  snln 
was  the  result  of  a  combination  between  the 
collector  and  primipal  bidders,  fo  prevent 
competition,  (iage  it.  Graham.  57  III.  144. 
So,  if  the  remedy  at  Law  be  rendered  impossl- 
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INJUNCTIONS  AND   RESTRAINING  ORDERS. 


cause  ;  *  and  the  Court  will  not,  thorolbro,  ox('0[)t  undor  very  special  cir- 
cunistanoes,  grant,  upon  un  interlocutory  applieution  before  decree,  au 

injunction  which  virtually  directs  the  defendant  to  perform  an 
*1662  act.*     Tlu're  is,  indeed,  a  passage  in  the  MS.  report  *  of  the 

case  of  Wonicn  v.  Ellers^^  from  which  it  may  be  inferred  to  have 
been  Lord  llardwieke's?  opinion  that  the  Court  might,  upon  motion, 
order  the  defendant  to  pull  down  a  building  which  w^as  clearly  a  nui- 
sance to  the  plaintiff,^  and  tliere  is  an  early  case  in  Tothill,  of  an  order 


He  or  incomplete,  as  by  the  insolvency  of 
the  collector.  Richardson  v.  Scott,  47  Miss. 
236;  and  see  Kilbourne  v.  Allyn,  7  Luns. 
352.  But  not  to  restrain  the  collection  of  a 
tax,  upon  an  illej;al  assessment,  where  tiiere 
is  a  remedy  to  review  and  correct  the  assess- 
ment by  certiorari  or  mandamus.  Mutual 
Benefit "  Life  Assurance  Co.  v.  Supervisors,  3 
Abb.  App.  Dee.  344;  Cerwin  ».  Campbell, 
45  How.  I'r.  9. 

Injunction  will  lie  where  the  proposition  for 
the  levy  of  a  tax  was  defeated,  and  the  tax 
certified  by  mistake:  Cattell  v.  I^owrj',  45 
Iowa,  478;  and  to  restrain  county  commis- 
sioners from  making  publication  of  a  delin- 
quent tax  list  in  a  mode  not  justified  by  the 
law:  Sinclair  v.  Commissioners,  23  Minn. 
404 ;  and  to  restrain  the  issue  of  a  deed  upon 
a  sale  of  land  for  taxes,  where  there  was  no 
valid  assessment.  Marsh  v.  Supervisors,  42 
Wis.  502;  Schettler  v.  Fort  Howard,  43  Wis. 
48. 

Equity  will  not  enjoin  the  collection  of  a 
tax  on  property  that  has  been  converted  into 
United  States'  securities  for  the  express  pur- 
pose of  avoiding  taxation.  Mitchell  v.  Com- 
missioners, 91  U.  S.  206 ;  Ogden  v.  Walker, 
59  Ind.  400]. 

■*  Lawrence  v.  Austin,  11  Jur.  N.  S.  576, 
577;  13  W.  R.  981,  M.  R.  [An  injunction  is 
a  preventive,  not  a  punitive  remedy,  and,  in 
general,  cannot  be  employed  to  correct  or 
repair  an  injury  already  done.  Lexington 
National  Bank  v.Guynn,  6  Bush,  466;  Wauge- 
lin  V.  Goe,  50  111  459 ;  nor  in  aid  of  a  doubt- 
ful right:  Higbee  v.  Camden  R.  Co.,  5  C.  E. 
Green,  435:  nor  to  pr^^'ent  trivial  injuries: 
Babcock  v.  N.  J.  Stockvard  Co.,  5  C.  E. 
Green,  296;  Morris  R.  Co.  v.  Prudden,  5  id. 
530;  Clark's  Appeal,  02  Pa.  St.  447;  nor 
•where  the  remedy  is  at  Law,  and  plaintiff  will 
not  be  injured  if  left  to  pursue  it:  Brown  u. 
Met.  Gas  Light  Co.,  38  How.  Pr.  133]. 

6  Blakem"!re  v.  Glamorganshire  Canal 
Company,  1  M.  &  K.  154;  Great  Western 
Railway  Coriipany  v.  Birmingham  &  Oxford 
Railway  CompaiiV,  2  Phil.  597  ;  12  Jur.  106  ; 
Shrewsbury  &  Chester  Railway  ("ompany  ?;. 
Shrewsbury  &  Birmingham  Railway  (Jom- 
pany.  1  Sim.  N.  S.  410;  15  Jur.  548;  Durell 
V.  I'ritchard,  L.  R.  1  Ch.  Ap.  244;  S.  C.  nom. 
Darrell  v.  Pritchard,  12  Jur.  N.  S.  10  L.  JJ.; 
and  see  ante,  1641. 

[In  Krehl  i>.  Burrell,  7  Ch.  Div.  551,  a 
mandatory  injunction  wa.s  granted  on  final 
bearing,  requiring  the  defendant  to  take 
down  a  costly  building  erected  pending  the 
litigation]. 


As  to  mandatory  injunctions,  see  Senior  v. 
Pawson,  L.  R.  3  Eq.  330 ;  Beadel  v.  Perrv, 
L.  R.  3  E(i.  405;  Attorney  Genl.  v.  Mid-Kent 
Railway  (Jompany  and  South  Eastern  Rail- 
way Company,  L."R.  3  CA\.  Ap.  100;  [Smith  v. 
Sm"ith,  L.  R."20  Eq.  500;]  Knapp  v.  Douglas 
Axe  Co.,  13  Allen,  1 ;  Carlisle  v.  Stevenson, 
3  Md.  Ch.  499;  Thomas  v.  Hawkins,  20  Geo. 
120;  2  Seton  Dec.  874,  936,  937;  [Creely  v. 
Bay  State  Brick  Co.,  103  Mass.  514]. 

"1  18  Dec.  17.39;  6  Serjt.  Hill's  MSS.  2; 
and  12  id.  70  ;  Eden  on  Inj.  199. 

2  In  Beadel  v.  Perry,  L.  R.  3  Eq.  465,  a 
mandatory  injunction  was  granted  on  motion 
by  Sir  Jo1m  Stuart  V.  C.  to  restrain  the  de- 
fendant from  continuing  a  wall  which  had 
been  built  by  him  opposite  to  the  ancient 
lights  of  the  plaintiff's  house  at  a  greater 
height  above  the  plaintiff's  ancient  lights 
than  the  distance  between  it  and  those  lights. 
In  giving  judgment  in  this  case  he  said : 
"  Reference  has  been  made  to  a  supposed 
rule  of  the  Court,  that  mandatory  injuuctiona 
cannot  properly  be  made  except  at  the  hear- 
ing of  the  cause.  I  never  heard  of  such  a 
rule.  Lord  Cottenham  was,  so  far  as  I  know, 
the  first  Judge  who  j)roceeded  by  way  of 
mandatory  injunction,  and  he  took  great  care 
to  see  that  the  party  applying  was  entitled  to 
relief  in  that  shape."  In  a  similar  case,  but 
one  in  which,  under  the  circumstances,  in- 
stead of  an  injunction,  the  Court  directed  an 
inquiry  as  to  the  amount  of  damages  sus- 
tained by  the  plaintiff.  Sir  W.  Page  Wood 
V.  C  (now  Lord  Hatherley)  said:  "I  have 
no  doubt  as  to  the  jurisdiction  of  the  Court 
to  order  the  buildings  to  be  pulled  down." 
Senior  v.  Pawson,  L.  R.  3  E(j.  3:i0.  "The 
powers  of  a  Court  of  lujuity  in  regard  to  nui- 
sances, [upon  final  hearing,]  are  corrective 
as  well  as  preventive.  It  may  order  them  to 
be  abated,  as  well  as  restrain  them  from 
being  erected."  Chancellor  Green,  in  Del. 
&  Rar.  Canal  and  C.  &  A.  R.  &  T.  Co.  v. 
Rar.  &  Del.  Bay  R.  Co..  1  C.  E.  Green,  321, 
379;  Pennsylvania  v.  Wheeling  Bridge  ('o., 
13  How.  U.  S.  519;  Van  Bergen  v.  Van  Ber- 
gen, 2  John.  Ch.  272;  Hammond  v.  Puller, 
1  Paige,  197 ;  Earl  «.  De  Hart,  1  Beaslcy, 
280.  [A  mandatory  injunction  will  not  !« 
ordered  on  a  preliminary  or  interlocutory 
motion,  and  only  on  final  hearing,  to  exe- 
cute the  decree  of  the  Court.  Audenreid  v. 
Railroad  (Jompany,  08  Penn.  St.  370  ;  IVIcCau- 
ley  «.  Kellogg,  2  Woods,  13;  Rogers  Lo- 
comotive Ike.  Works  v.  Erie  Railway  Co.,  5 
C.  E.  Green,  379.  In  the  last  named 
case  the  authorities  are  reviewed.    An  injunc- 
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to  show  cause  why  a  defendant,  who  had  ploughed  up  ancient  pastui-e 
land,  should  not  lay  it  down  again  in  grass. ^  The  contrary  doctrine 
is,  however,  now  firmly  established.  In  the  case  o^  Ryder  v.  Bentham* 
Lord  Ilardwieke,  upon  a  motion  for  an  order  to  pull  down  certain  scaf- 
folding, observed,  that  he  never  knew  au  order  to  pull  down  any  thing, 
made  on  motion.  Lord  Thurlow,  in  a  subsequent  case,  upon  a  motion 
to  restrain  a  party  from  digging  a  ditch,  and  to  compel  him  to  put 
ever}-  tiling  in  the  same  state  in  which  it  was  before  by  filling  up  so 
much  as  he  had  already  dug,  refused  the  latter  part  of  the  motion." 
So,  in  another  case.  Lord  Eldon  refused  an  order,  specifically  to  repair 
the  banks  of  a  canal,  stop-gates,  and  other  works.®  In  the  case  of 
Hooper  V.  Brodrick,'  au  injunction  was  granted,  ex  parte,  restraining 
the  defendant  from  discontinuing  to  use  certain  premises  as  an  inn ; 
but  was  dissolved  upon  the  ground  that  there  was  no  jiuisdiction  to 
restrain  a  person  from  not  keeping  an  inn :  which  is  the  same  in  efiect 
as  ordering  him  to  keep  one. 

But  though  the  Court  will  not,  directly  and  in  terms,  compel  the 
performance  of  an  act  upon  motion,  yet  there  are  many  cases  in  which 
the  effect  may  be  indirectly  obtained  by  an  order  merely  restric- 
tive.    Thus,  in  the  case  of  Robinson  v.  Lord  Bi/ron,^  the  *  effect  *1663 
was  obtained  by  an  injunction  restraining  the  defendant  from 

Longwood  Valley  R.  Co.  v.  Baker,  12  C.  E. 
Green,  166;  see  "to  same  effect,  Tatein  v.  ("lil- 
pin,  1  Del.  Ch.  14,  23;  Ladies  Benevolent  Soci- 
ety V.  Benevolent  Soeiety,  2  Tenn.  <_'h.  77. 
The  Court  will  j^rant  a  mandatory  int<-rlocu- 
tory  order  upon  a  party  to  permit  the  inspec- 
tion of  a  house,  if  necessary,  for  the  purposes 
of  suit :  Kyna5ton  v.  East  India  Co.,  ;t  Swanst. 
248;  or  to  pennit  access  to  the  furniture  in  a 
house  for  the  piiriwse  of  valuation  by  a  persoa 
af^reeJ  upon  in  the  contract  sought  to  be  en- 
forced :  Smith  I'.  Peters,  L.  K.  20  Kn.  611. 
An  injunction  will  be  jrraiitcd,  in  niil  of  a 
contract,  to  restrain  the  defendant  from  per- 
mitting any  other  person  to  take  the  blood 
and  offal  of  slaufjhtered  animals.  Maniiat- 
tan  Manufacturing^  Co.  v.  New  .Icrsey  Stock- 
Yard,  8  C.  E.Green,  lUl;  -see  .Manhafan  Co. 
V.  Van  Keuren,  8  C.  E.  (Jreen,  2.M.  Tho 
Court  ha.s  power,  upon  an  interlocutory  ap- 
plication, to  issue  an  injunctiun  which  will 
ojieratc  to  compel  a  difcndant,  in  order  to 
obey  it,  to  do  some  substantive  at  t  l)iit  the 
jurisdiction  should  only  l)e  exercise  I  where 
irreparal)le  injury  woufd  follow  fmin  ncjjlcct 
U)  do  the  act  actjuircd.  Cole  Silver  Mininj; 
Co.  r.  Vir^'inia  &c.  Water  Co.  1  Sawyer, 
CO."!;  Cambloo  v.  I'hiladelphin  K.  Co.,  4 
Hrewst.  W;:t.  In  C.-oke  r.  Chilcott,  .1  Ch. 
I)iv.  til)4,  702.  a  vendor  ha<l  bound  himself 
to  erect  a  punii)  and  reservoir  to  supply 
water  from  a  well  to  all  houses  built  on  h.H 
land,  ami  it  was  held  that  the  covenant  run 
with  the  laufl.  that  it  coidd  not  b<- snecilically 
enforced  because  it  would  re<|uire  the  contiii- 
ned  supervision  of  the  Court,  but  that  it 
would  be  enforced  indir.-c  tly  l)y  an  injunction 
redtrainiuK  the  rlefendnnt  from  allowing  llio 
work  to  remain  unperformed.    See  next  uol«]> 


lion  is  no  remedy  for  past  injuries.    McMinn- 
villc  &c.   K.  Co.  f.  IIuKfrins,  7  Coldw.  217; 
Rutherford  r.  Metcalf.  5  Harw.  58;  Owen  v. 
Ford,  4y  Mo.  4.36;  and  see  "llugg  v.  City  of 
Camden,  2  Stew.  Va\.  6;  where  the  bill  was 
filed  to  enjoin  a  city  from   employing;  other 
counsel   than  the   complainant,  and   the  Jn- 
junction    was    refused.      So    an    injuitction 
waa     refused     restraininjjj    a     city     council 
from    employ inK    the     services    of    another 
architect  than  the  complainant.     Windrin  v. 
Philadelphia,  1   Leg.  Gaz.  Hep.  311.     An  in- 
junction requiring  a  jjarty  to  do  a  particular 
thing,  SA   to   surrender  possession   of  prenii- 
ne.s,  is   never   allowed    before    tinal    hearing. 
Kamm  r.  Stark,  I  Sawv.  .5471. 
»  Rolls  ».  Miller,  Toth.  144. 
*  1  Ves.  S.  543. 
6  Anon.,  1  Ves.  J.  140. 
«  Ij»ne  r.  Newdigate,  10  Ves.  192. 
'  11  Sim.  47. 

8  1  Hro.  C.  C.  588;  and  see  Ilervcy  v. 
Smith.  1  K.  &  .1.  38!t;  Lord  Norbiiry  v.  Kit- 
chin,  1  W.  N.  30«.  V.  C.  W.  [An  injunc- 
tion wn-t  granted  to  restrain  the  defendant 
from  doing  any  net  to  obslru(?t  the  jia.-sage  of 
nmoke  out  of  (lues.  Harvey  v.  Smith,  1  K. 
&  .1.  380.  So,  where  a  bri'dge  was,  in  one 
night,  built  over  a  cottage  by  a  railroad 
company  to  forestall  an  injunction,  the  Court 
enjoined  the  company  from  using  the  bridtre. 
Cited  bv  Lord  Longdate,  in  Kanken  r.  East 
and  We'.t  India  Do.ks  R.  Co.,  12  B.nv.  305. 
So,  where  a  mill  dnm  was  rni«ed  with  a  view 
to  flood  the  ground  over  wlii<-h  a  niilrond 
wax  to  nin,  after  notice  of  nl<pi  to  couibmn 
the  land,  an  iiijunctitm  was  granted  against 
causing  the  water  to  rise  higher  than  it  was 
KCtutomed,  at  and   previous  to  the  notice. 
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preventing  the  wator  from  flowing  in  such  regular  (juantities  as  it  had 
ordinarily'  done,  before  the  day  on  which  the  alleged  nuisance  com- 
menced. In  Lane  v.  Mewdi</ale,^  a  similar  elleet  was  obtained,  by 
restraining  the  defendant  from  impeding  the  plaintiff  from  navigating, 
using,  and  enjoying  a  canal,  by  continuing  to  keep  the  canal,  banks,  or 
works  out  of  repair,  by  diverting  the  water,  or  preventing  it,  by  the 
use  of  locks,  from  remaining  in  the  canal,  or  by  continuing  the  removal 
of  a  stop-gate.^  [Injunction  will  not  lie  to  enforce  performance  of  con- 
tinuous acts.*] 


Section  II.  —  Interlocutory  Injunctions  and  Restraining  Orders. 


An  injunction  may  be  obtained  at  any  time,  in  vacation  as  well  as 
in  term,  and  whether  the  Court  be  sitting  or  not ;  *  and  at  almost  every 
stage  of  the  cause. ^  An  application  for  an  interlocutory  injunction  ^ 
should,  however,  be  made  without  delay  :  as  it  may  be  refused,  if  there 
has  been  any  delay  or  acquiescence  on  the  part  of  the  plaintiff.^ 


1  10  Ves.  192;  and  see  Rankin  v.  Iluskis- 
son,  4  Sim.  13;  Blackmore  r.  Glamorganshire 
Canal  Navigation,  1  M.  &  K.  154;  Spencer 
V.  London  &  Birmingham  Railway  Company, 
8  Sim.  193;  Goodalew.  Goodale,  16  Sim.  31G; 
Shrewsbury  &  Chester  Railway  Company  v. 
Shrewsbury  &  Birmingham  Railway  Com- 
pany, 1  Sim.  N.  S.  410;  Whittaker  v.  Howe, 
3  Bear.  383,  389 ;  Ranken  v.  East  &  West 
India  Docks  Railway  Company,  12  Beav. 
298,  305 ;  Greatrex  )'.  Greatrex,  1  De  G.  & 
S.  692;  I.umlev  v.  Wagner,  1  De  G.,  M.  & 
G.  604;  5  De  G".  &  S.  485;  Isenberg  v.  East 
India  House  Company,  10  Jur.  N.  S.  221,  L. 
C.  ;  and  Seton,  9-36,"  937  ;  Hvnam  i>.  Dunn, 
1  W.  N.  293;  Wavell  v.  Wa'tson,  1  W.  N. 
344;  Beadel  v.  Perry,  1  W.  N.  362. 

2  See  Beadel  v.  Perry,  L.  K.  3  Eq.  465, 
cited  ante,  1662,  note. 

3  ["  When  what  is  required  is  not  merely 
to  restrain  a  party  from  doing  an  act  of 
wrong,  but  to  oblige  him  to  do  some  contin- 
uous act  involving  labor  and  care,  the  Court 
has  never  found  its  way  to  do  this  by  injunc- 
tion." Per  Sir  W.  "M.  James  L.  J.,  in 
Powell,  &c.  Coal  Co.  «.  Taff  Vale  R.  Co.,  L. 
R.  9  Ch.  App.  331,  where  the  bill  sought  to 
enforce  a  statutory  right  on  the  part  of  the 
complainant  to  use  the  defendant's  railway. 
And  see  Port  Clinton  R.  Co.  v.  Cleveland  R. 
Co.,  13  Ohio  St.  544.  So  where  the  object 
of  the  bill  was  to  enforce  an  agreement  for 
the  use  of  the  defendant's  railway  by  the 
complainant:  Blackett  v.  Bates,  L.  R.  1  Ch. 
App.  117;  or  to  run  it  in  a  particular  way: 
McCann  r.  South  Nashville  Street  R.  Co.,  2 
Tenn.  Ch.  773.  So  of  an  agreement  U)  build 
a  railroad.  Heathcote  v.  North  Stafford  R. 
Co.,  20  L.  J.  N.  S.  82;  South  Wales  Rv.  Co. 
V.  Wvthes,  5  De  G.,  M.  &  G.  880;  Ross  v. 
Union  Pacific  R.  Co.,  1  Woolw.  26 ;  Fallon 
f.  Puiilroad  Co.,  1  Dill.  121.  And  see  Dan- 
forth  V.  Phila.,  &c.  Ry.  Co.,  3  Stew.  Eq.  12. 
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and  the  Reporter's  learned  note.  So  of  a 
covenant  to  rebuild  or  repair.  Wilkinson  v. 
Clements,  L.  R.  8  Ch.  App.  96;  Beck  t'. 
Allison,  56  N.  Y.  367 ;  Justices  v.  Croft,  18 
Ga.  473;  ante,  1660,  n.  1.  So  of  an  agree- 
ment to  build  a  house.  Mastin  v.  Halley,  61 
Mo.  196;  Tilmanr.  Cannon,  3  Humph.  637. 
So  of  a  continuous  agreement  to  deliver 
blocks  of  marble  of  particular  dimensions. 
Marble  Company  v.  Ripley,  10  Wall.  358. 
So  of  a  contract  to  cultivate  land  in  particular 
crops  and  in  a  designated  mode.  Starnes  v. 
Newsom,  1  Teun.  Ch.  239.  So  as  to  the  con- 
tinuous management  of  a  mine  under  the 
covenants  of  a  lease.  Wheatley  v.  West- 
minster Brymbo  Coal  Co.,  L.  R.  9  Eq.  538; 
see  also  Blanchard  v.  Detroit  R.  Co.,  31 
Mich.  43;  Atlantic  R.  Co.  v.  Speer,  32  Ga. 
550.  And  the  remedy  for  the  enforcement  of 
a  dut}'  imposed  upon  a  corporation  by  its 
charter  is  not  by  injunction,  but  by  manda- 
mus. Union  Paciric  R.  Co.  v.  Hall,  91  U.  S. 
343;  People  v.  Albany  &  Vermont  R.  Co., 
24  N.  Y.  267.  Ekjuity  will  not  enforce  an 
agreement  to  enter  into  a  partnership,  or,  as 
a  member,  to  use  personal  skill  in  tlie  busi- 
ness of  the  firm:  Buck  v.  Smith.  29  Mich. 
166;  nor,  generally,  restrain  by  injunction 
the  breach  of  a  contract  which  it  cannot  en- 
force: Fothergill  v.  Rowland,  L.  R.  17  Eq. 
132.1 

4  Temple  v.  Bank  of  England,  6  Ves.  770; 
[Crawford  v.  Ross,  39  Ga.  44;  Pendleton  v. 
Dalton,  64  N.  C.  329]. 

6  Bacon  v.  Jones,  4  M.  &  C.  433,  436 ;  ? 
Jur.  994. 

6  Ante,  p.  1613. 

7  Gordon  v.  Cheltenham  Railway  Com- 
panv,  5  Beav.  229,  237;  Buxton  v.  James,  5 
had.  &  S.  80,  84:  Attornej'-General  v.  East- 
lake,  11  Hare,  205;  Coles  v.  Sims,  Kay,  56, 
70;  5  DeG.,  M.&G.  1;  Great  Western  Rail- 
way Comjjany  v.  Oxford,  Worcester,  &Wol- 


INTERLOCUTORY  INJUNCTIONS  AND  RESTRAINING  ORDERS.     *1664 

An  interlocutor}^  injunction  is  merely  a  mode  by  which  the  Court  pre- 
serves the  property  in  dispute,  with  the  least  injury  to  all  par- 
ties, until  it  can  finall}'  determine  their  respective  rights.*  *  And  *16G4 
it  will  not  be  granted,  in  a  doubtful  case,  to  restrain  the  com- 
mission of  an  act  for  which,  if  wrongful,  ample  compensation  can  be 
obtained -in  damages^  at  the  hearing  of  the  cause,  wliile,  by  granting 
an  injunction,  serious  injury  would  be  inflicted  on  the  pai'ty  sought  to 
be  restrained ;  nor  will  the  Court  interfere,  by  injunction,  between  the 
parties  to  a  contract  the  specific  performance  of  which  it  would  refuse 
to  decree.-  "\Miere  the  rights  of  the  parties  are  doubtful,  the  Court 
will,  on  an  apjjHcation  for  an  interlocutory  injunction,  consider  the  com- 
parative injury  which  will  result  from  granting  or  witliholding  the  injunc- 
tion,' as  well  as  the  justice  of  the  case  as  it  appears  on  the  evidence. "* 

If  the  object  of  the  suit  is  to  obtain  discovery  in  aid  of  the  proceed- 
ings in  another  Court,  the  application  for  the  injunction  cannot  be  made 
until  after  the  interrogatories  have  been  filed. ^ 

Where  the  nature  of  the  act  to  be  restrained  is  such  that  an  imme- 
diate stoppage  of  it  is  absolute!}'  necessary,  to  protect  property  from 
destruction,  or  where  the  mere  act  of  giving  notice  to  the  defendant, 
of  the  intention  to  make  the  application,  might  be,  of  itself,  productive 
of  the  mischief  apprehended,  by  inducing  him  to  accelerate  the  act,  in 
order  that  it  might  be  complete  before  the  time  for  making  the  ai)plica- 
tion  should  have  arrived,  the  Court  will  award  the  injunction  without 
notice,  or  even  before  service  of  the  copy  of  the  bill ;  °  but  the  Court  is 


verhampton  Railway  Company,  .3  De  G.,TVI. 
&  G.  341.  350;  Attorney-General  v.  Sheflielrt 
Gas  Company,  ib.  3(»-l,  327  ;  Attomev-Gencral 
t.  Luton  lioaVfl  of  Health,  2  Jtir.  N.  S.  180; 
Cooper  r.  Hublmck,  30  Hrav.  IfJO;  Wintle  v. 
Bristol  &  .South  Waien  Railway  Company, 
10  W.  K.  210;  nnle,  1040,  n<ite ;'  Slieldon  'v. 
Kockwell,  U  Wis.  I*;'];  IHaltimore  v.  Ohio 
K.  Co.,  37  Mil.  237;  'Iraphaj^an  P.Jersey 
City,  2  Stew.  !•>(.  200;  Mil,<an  v.  Fleminfj, 
96  U.  S.  240.^  As  to  the  prim-ipies  on  which 
interlocutory  injunctions  are  grunted,  see  also 
Attoniev-Geni-ra!  r.  Corporation  of  Liver- 
nool,  r.M.  &  C.  171,  210;  (JrecnhalKh  v. 
Manchester  &.  Hirniiii^ham  iSailway  Com- 
pany, 3  M.  &  C.  784,  7!H  ;  Williams"  v.  Vmt] 
of  Jenicy,  C.  P.  01,  !tG;  Hilton  r.  Karl  Gran- 
ville, lA.' 283,  2!t2;  4  Hear.  1.30;  I'irl.linK  v. 
How.  8  .Sim.  477  ;  .Sjiottiswoode  v.  (  larkc,  2 
Phil.  154;  1  C.  P.  Coop.  t.  Cott.  2."i4;  Pin- 
chin  r.  I»nflon  &  IJIackwall  Railway  (,'oni- 
pany,  5  De  (;.,  .M.  &  (;.  S:,l  :  Wood  v. 
Sutcliffe,  2  Sim.  N.  H.  103;  Johnson  v. 
Wyatt,  2  De  G.,  J.  &  S.  18;  fjiwrencc  v. 
AuBtin.  13  W.  \i.  081;  liovill  v.  Cral<'.  L.  K. 
1  Eq.  388;  Walker  t.  Jonca,  12  Jur.  N.  .S. 
381,  P.  C. 

•  Ijiwrencc  v.  Austin,  ubi$up. 

1  See 'in^r,  p.  1081  tttrq. ;  [Citizen's  Coach 
Co.  r.  Camden  Horne  K.  Co.,  2  Stew.  liq. 
S99.] 

2  (Jarrett  v.  Hanstoad  &  Epnom  Downs 
Bailway  Company,  13  W.  li.  878;    Munro  v. 


Wiyenhoe,  Brightlingsca  Railway  Company, 
13  W.  R,  880. 

8  Hadlcy  v.  London  Bank  of  Scotland,  3 
Dc  G.,  J.  &  S.  63. 

*  Garrett  v.  Banstead  &  Epsom  Downs 
Railway  Company,  11  Jur.  N.  S.  .'">0l;  Munro 
V.  Wivcnhoc  &  LJri^'htlingsca  Railway  Com- 
pany, 11  Jur.  N.  S.  612. 

6  Ante,  p.  1557;  Fuller  v.  Infcram,  7  W. 
R.  302;  and  see  Chilton  v.  Campbell,  20 
Beav.  531 ;  Lloyd  v.  Adams,  4  K.  &  J.  4G7. 

8  See  Seton,  871;  Wiuf;  r.  Fairhayen,  8 
Cush.  303,  304,  cited  ante,  1041  note;  Perry 
V.  Parker,  1  Wood.  &  M.  280. 

In  cast's  of  ffrcat  urj^cncy,  or  where  irrep- 
arable injury  may  ensue,  as  in  waste,  &c., 
where  the  ap))lication  follows  quickly  after 
the  injury  complained  of,  the  Court  will  prant 
the  injunction  without  notice,  or  apjicarance, 
or  mihpivna  scrvc<i.  Harlri(l)re  v.  Rockwell, 
K.  M.  ('harlt.  200;  see  New  Vork  Printing? 
Co.  t".  Fitch,  1  Paij;e,  07;  ();;den  f.  Kip,  0 
John.  Ch.  100,  101 ;  Murdocks  Case,  1  Bland, 
461;  Mayor,  &c.  of  Rochester  i'.  (Jurtiss,  1 
Clarke,  '366.  [In  Tennessee,  the  pniclice 
has  been  to  f^rant  tln^  preliminary  injunc- 
tion, without  notice,  ujiou  nu  ix  /uuir  i-tate- 
ment  \iniler  r)alli.  I  lay  ties  r.  Ha/leri>;K, 
1  Tenn.  342;  Rutherford  r.  Melcalf,  .')  llavw. 
58;  Fli|.piii  v.  Knallle,  2  Tenn.  Ch.  213]. 
But  injunrtiiuis  cannot  Ix;  jjranted  in  tho 
(-'ourt.s  of  the  United  States  without  notico. 
Perry  v.  Parker,  $upra;  ante,  1G14,  uot«. 
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more  strict,  in  requiring  the  facts  to  be  fuU}^  stated,  on  an  application 
made  ex  parte ^  than  on  an  application  made  on  notice,  and  upon  which 
the  other  side  does  not  api)ear.''  Where  an  injiinc^tion  has  been  granted 
on   an  ex  parte  application,  it  will  be  dissolved,  without  regard  to  tlie 

merits,  if  any  material  facts  have  been  sui)pressed.'' 
*1665  *  An  ex  parte  injunction  will  be  granted  to  restrain  the  nego- 
tiation of  a  bill  of  exchange,  where  it  has  been  fraudulent!}^  or 
improperly  obtained  ;  for,  as  it  would  be  a  good  bill  of  exchange,  and, 
therefore,  a  negotiable  instrument  in  the  hands  of  a  bond  fide  holder, 
the  plaintiff  has  a  right  to  be  protected  from  that  danger,  and  the  mis- 
cliief  attending  it.^  An  injunction  will  also  be  granted  to  prevent  the 
personal  representative  of  a  testator  from  receiving  the  assets,  when  he 
is  either  insolvent,  or  wasting  the  property  in  such  a  manner  that  there 
is  a  great  danger  of  its  being  lost :  although,  to  induce  the  Court  to  in- 
terfere against  an  executor,  a  strong  special  ground  must  be  made.** 
An  ex  parte  injunction  will  likewise  be  ordered,  in  a  suit  for  specific 
performance,  to  restrain  a  vendor,  who  has  contracted  to  sell  his  prop- 
erty to  another,  from  conveying  away  the  legal  estate  in  the  premises.' 

Ex  parte  injunctions  have  also  been  issued,  in  cases  of  obstruction 
of  ancient  lights  ;  ^  and  in  many  other  cases,  where  the  danger  to  the 
interest  of  the  party  applying  was  imminent.  Thus,  where  a  foreign 
vessel  was  driven  into  Plymouth  b}"  stress  of  weather.  Lord  Eldon,  at 
the  instance  of  the  supercargo  and  part-owner,  granted  an  injunction 
to  prevent  the  master  from  selling  the  ship's  cargo,  till  answer  or  fur- 
ther order,  upon  an  affidavit  that  he  had  heard  the  captain  was  about 
to  do  so,  and  on  certificate  of  bill  filed. ^  And  an  ex  parte  injunction 
was  granted,  in  like  manner,  to  restrain  the  proprietor  of  a  coach,  who 
had  sold  the  good- will  of  his  business,  and  undertaken  not  to  set  up 
another  coach  on  the  same  road,  from  running  a  coach  contrary  to  his 
undertaking.®  So  also,  where  the  representatives  of  a  mortgagor  had 
obtained  the  mortgage  deeds  from  the  mortgagee,  by  fraud.  Lord  El- 
don, upon  afflda\dt  and  certificate  of  bill  filed,  granted  an  injunction  to 
restrain  the  defendants  from  selling  or  mortgaging  the  estate  ;  and  or- 
dered the  deeds  to  be  brought  into  Court  immediately.'' 

It  sometimes  happens  that,  upon  an  application,  ex  parte^  for  an  in- 
junction, the  Court  will,  if  it  thinks  that  the  case  is  not  so  urgent  as  to 

7  Maclaren  r.  Stainton,  16  Beav.  279,  290.      412;    Lloyd  «.   Gurdon,    2    Swanst.   180;    2 

8  Hilton  V.  Earl  Granville,  4  Beav.  130;  Story  Eq.  Jur.  §  906;  Darst  D.  Brockway,  11 
C.  &  P.  283;    Clifton  v.  Robinson,  16  Beav.       Ohio,  402;  ante,  p.  1651. 

355;    Hemphill  v.  M'Kenna,   3  Dr.  &  War.  2  Middleton    v.   Dodswell,   13  Ves.   266; 

183;  Spurgeon  v.  Hooker.  1  De  G.  &  S.  484;  Mansfield  v.  Shaw,  3  Mad.  100. 

Ca^telli  V.  Cook,  7  Hare,  89,  94;  13  Jur.  675;  «  Echliff  v.  Baldwin,  16  Ves.  267;  ante,  p. 

Dalglish  V.  Jarvie,  2  M'N.  &  G.  231;  Pinchin  1052. 

V.  London  &  Blackwall  Railway  Company,  *  Attorney-General  ».  Nichol,  16  Ves.  338; 

5  De  G.,  M.  &G.  8')1;    Phillips  ».  Prichard,  Back  v.   Stacy,  2  Russ.   12L      For  cases  on 

1  Jur.  N.  S.  750;  Fuller  v.  Taylor,  11  W.  R.  this  subject,  see  ante,  p.  1638. 

532.     [See  Endicott  v.  Mathis,  1  Stockt.  Eq.  5  Delafield     v.    Guanabeu8,    MSS.      26 

110:  Black  v.  Huggins,  2  Tenn.  Ch.  780.]  March,  1809. 

1  Patrick  c.  Harrison,  3  Bro.  C.  C.  476;  6  Williams  v.  Williams,  2   Swanst.  253; 

V.    Blackwood,  3   Anst.   851;    Smith  v.  ante,  p.  1654. 

Haytwell,  Amb.  66 ;  Hood  v.  Aston,  1  Russ.  '  Wallis  v.  Willis,  MSS.  Nov.,  1802. 
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require  its  immediate  interference,  or  that  the  affidavits  in  support  of 
it  are  not  positive  enough,  order  notice  of  the  application  to  be 
given  to  the  defendant."     In  such  cases,  if  the  defendant  *  has  *1666 
not  appeared,  the  notice  of  motion  must  express  that  leave  has 
been  obtained  of  the  Court  to  serve  it.^ 

It  is  not  usual  now  to  grant  an  injunction,  on  an  ex  parte  application. 
The  general  practice,  in  such  cases,  is  to  grant  what  is  called  an  in- 
terim order  :  by  which  the  defendant  is  restrained,  until  after  a  particu- ' 
lar  day  mentioned :  liberty  being  given  to  the  plaintiff  to  serve  notice 
for  an  injunction  for  the  day  before  such  day.  The  plaintiff  is  also  re- 
quired to  give  an  undertaking  to,  abide  by  the  order  of  the  Court,  as  to 
any  damages  the  defendant  may  be  put  to  by  reason  of  the  interim  or- 
der ;  and  such  other  terms  are  imposed  upon  him  as  the  nature  of  the 
case  may  require. •'  The  undertaking  is  ordinarily  given  through  coun- 
sel, and  forms  part  of  the  order ;  but  where  the  order  is  granted  in 
vacation,  without  the  attendance  of  counsel,  the  undertaking  is  inserted 
in  the  Registrar's  book,   and   signed  by  the   plaintiff,  or   his    solici- 

peculiar  bond  conditioned  to  pav  all  the 
obligees  jointly,  it  has  been  held  that  no 
damages  could"  be  recovered  except  such  as 
were  sustained  bv  all  the  obligees.  Kees  v. 
Peltzer,  1  111.  App.  315.  Leave  may  be  given 
to  sue  on  the  bond,  although  the  (^vjrt  has 
the  power  to  assess  the  damages.  Brown  v. 
Easton,  3  Stew.  E(i.  Tib.  The  liability 
attaches  upon  a  judgment  on  the  merits, 
without  a  formal  order  of  dissolution:  Fox 
V.  Hudson,  20  Kan.  246;  and  depends,  as 
well  for  the  obligee  as  the  obligor,  upon  the 
precise  terms  of  the  bond:  Somerville  v. 
Maves,  54  5Ii<!S.  31.] 

lii  New  Jersey,  by  rule  in  Chancery,  the 
damages  may  be  ascertained  in  such  manner 
as  the  Chancellor  shall  direct.  Rule  42;  2 
McCarter,  522.  [But  if  the  bond  omit  from 
the  condition  the  words  "such  damages  to  be 
ascertained  in  sucii  manner  a.s  the  Chancellor 
shall  direct,"  the  Court  has  no  power  over 
the  suretv,  and  his  liability  must  be  deter- 
mined by  a  suit  at  Law.  "  F-aston  v.  N.  Y., 
&c.  K.  C'o.,  11  C.  E.  (;reen,3ij9.] 

But  in  the  United  States  Courts  the  plain- 
tiff and  his  sureties  on  an  injunction  l)on(l 
cannot  be  ordered  by  the  Court  sitting  in 
Equitv  to  pay  the  damages  sustained  by 
reason  of  the  iiiiunition.  Merrytield  v.  .Ion"s, 
2  Curtis.  .3()li;  Bean  r.  Iltatli,  12  How.  U.  S 
168.  [In  Arkansas,  the  Circuit  Court  on  lis 
Chanccrv  side  has  no  jurisdiction  to  render  a 
judgment  for  damages  on  an  injunction  bond 
on  disRoluti<m.  Clayton  r.  Martin.  31  .\rk. 
217.  It  is  otJK'rwisf'in  Tennessee.  Black  v. 
Carutliers,  6  Humph.  87;  Code,§4U2.  In 
Illinois  till- dain.iges  must  b.' aHsoss.-.l  by  the 
Chantrllor  before  a  recovery  can  be  had  on 
the  bond  at  Law.  McWillianis  r.  Morgan, 
70  111.  .'..')!;  Alwood  r.  Mansfield,  81  111.  .114. 
And  see,  as  to  the  damages  recoverable.  Oel- 
richs  V.  Spain,  1.'.  Wall.  211;  Lawtc.n  v. 
Creen,  04  N.  Y.  •'120;  Hannibal.  vS;c.  R.  Co.  •. 
Shipley,  1  Mo.  App.  254.  And  »oc  lOtJO, 
n.  8.J  " 


8  See  Ivord  Byron  v.  Johnston,  2  Mer. 
29;  Attorney-General  v.  Utica  Ins.  Co.,  2 
John.  Ch.  375;  Mayor,  &c.  of  London  f.  Bolt, 
5  Sumner's  Ves.  129,  note  (a). 

1  Ante,  p.  1.596. 

2  Chappell  V.  Davidson,  8  De  G.,  M.  &  G. 
1;  2  K.  &  J.  123:  Ingram  r.  Stiff,  5  Jur.  N. 
S.  947  ;  Tuck  v.  Silver,  Johns.  218;  Adamson 
V.  Wilson,  10  L.  T.  N.  S.  24;  WakeHeld  v. 
Duke  of  Buccleugh,  13  W.  R.  856 ;  and  see 
Whaley  v.  Brancker,  10  Jur.  N.  S.  535; 
Seton,"870.  In  some  States,  Courts  are 
ordinarily  required,  before  issuing  an  injunc- 
tion previous  to  notice  or  ajjpearance,  and 
generally  have  the  power  to  compel,  the 
party,  at  whose  request  the  injunction  issued, 
to  give  bonds  with  sureties  to  the  adverse 
party  conditioned  for  the  payment  of  all 
damages  which  mav  arise  from  the  issuing  of 
the  injunction  if  ft  is  dissr)lve<l.  See  Genl. 
Sts.  M.i>^«.  c.  138,  §  16;  Rule  in  (Jh.  N.  Hamp. 
30:  38  X.  H.  612,  613:  TIr-  Derbv  Bank  t;. 
Heath,  45  N.  H.  .024;  Towle  r.  Towle,  46  N. 
H.  4-31;  .Merrilield  v.  Jones,  2  Curtis,  306; 
('hancorv  Rule  in  New  .lersev,  §§  41,  42;  2 
Mc<,'arte"r,  .522;  [Black  r. "  Caruthcrs,  6 
HumiJi.  87;  Coltart  r.  Ham,  2  Tenn.  Ch. 
.3.56:  Code  of  Tenn.§  44.(9;  Harman  r.  Howe, 
27  tlratt.  670;  Brown  f.  l<jiston,  3  Stew.  ¥a\. 
lib. 

An  injunction  bond  is  good  to  the  extent 
of  the  conditions  prescribed  by  law,  any  other 
cfmditions  not  being  binding.  Hollirlav  v. 
Meyem,  11  W.  Va.  276;  Coltart  r.  Ham,  2 
Tenn.  Ch.  3.'iO.  It  is  gooil  though  it  specifv 
no  amount  for  wliieh  iho  obligors  are  liouiul. 
North  Carolina  (Jold  Amnlg.  Co.  v.  Norlh 
CHrolinaC>re  |)re«»ing  ('■<>.,  79  N.  C.  48.  The 
bond  enures  to  the  Itenefit  of  all  the  defend- 
antJ*  nlllioiigh  made  payable  to  only  one  of 
them.  IV.den  r.  Dill,  58  Ind.  273."  And  if 
payable  in  all,  then-  may  Iw  a  joint  nelion  of 
allthe  oblii^ee-.,  and   the  n'<  nvery  of  a  joint 

Judgment    for   the    whole   of   their   demands. 
•eerce  p.  Alley,  4  W.  V»,  22.     But,  under  a 
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tor.*  Wlioro  a  liinitod  ooinpany  is  the  plaintiir,  the  undertaking  must  be 
given  bj-  some  responsible  person.*  The  undertaking  is  irrespective  of 
the  suit ;  and  is,  therefore,  not  vacated  by  the  bill  being  subsequently 
dismissed.* 

The  application  for  an  injunction  is  made  by  motion."  If  it  is  not 
made  ex  parte,  a  notice  of  motion  must  be  served  in  the  usual 
•1667  *  manner;^  and  if  it  is  intended  to  serve  the  notice  of  motion 
before  the  expiration  of  the  time  limited  for  the  appearance  of 
the  defendant,  or  to  make  the  application  on  short  notice,  the  special 
leave  of  the  Court  must  be  first  obtained  ;  and  the  fact  that  it  has  been 
given  must  be  stated  in  the  notice  of  motion.-  Leave  will  be  given  to 
serve  the  notice  of  motion  with  the  copy  of  the  bill ;  ^  but  not  to  serve 
it  before  the  bill  is  filed.* 

Strictly  speaking,  after  the  defendant  has  appeared,  a  notice  of  mo- 


8  Seton,  870.  For  form  of  order  in  such 
case,  see  ib.  867,  No.  3. 

*  Anglo-Danubian  Company  (Limited)  v. 
Rogerson,  10  Jur.  N.  S.  87,  M.  K.  Where 
there  was  no  otiicer  of  the  company  resident 
in  London,  the  undertaking  was  pt  rniitted  to 
be  given  on  a  separate  piece  of  paper,  and 
transmitted  to  the  Registrar,  i'acilic  .Steam 
Co.  V.  Gibbs,  14  W.  R.  218. 

fi  Newby  v.  Harrison,  7  Jur.  N.  S.  981 ;  9 
\V.  R.  849,  L.  JJ.,  overruling  S.  C,  1  J.  & 
H.  678 ;  [Newcomen  v.  Coulson,  7  Ch.  Div. 
764;]  and  see,  as  to  the  undertaking  and 
assessment  of  damages,  De  Mattos  v.  Gibson, 
1J.&  H.  79;  7  Jur.  N.  S.  282;  Southwoith 
V.  Tavlor,  28  Beav.  616  ;  Bingley  v.  Marsliall, 
11  W.  R.  1018.  For  form  of  order  for  in- 
guirv  as  to  damages,  see  Seton,  868,  No.  5; 
Bret't  r.  Imperial  Gas  Co.,  1  W.  N.  104. 

6  It  may  also  be  made  by  petition;  but 
this  is  not  done  in  modern  practice.  As  to 
motions,  see  ante,  p.  1591  et  seq.  It  is  said 
that,  in  vacation,  the  application  should  be 
made  by  petition.  Wyatt's  P.  R.  252 ;  Smith 
V.  Clarke,  2  Dick.  455;  Nichols  v.  Kearsly, 
i6.  645;  but  this  is  not  the  present  practice. 
An  application  under  2-3  &  24  Vic.  c.  38,  §  14, 
may,  however,  be  made  by  motion  or  sum- 
mons. For  forms  of  notice  of  motion  and 
summons  in  such  case,  see  Vol.  3. 

1  See  ante,  p.  1595;  and  see  St.  Mass. 
1862,  c.  131,  §  1.  For  form  of  notice,  see 
Vol.  III. 

2  Ramsbottom  v.  Freeman,  4  Beav.  145; 
Hill  V.  Rimell,  2  M.  &  C.  641;  Jacklin  v. 
Wilkins,  6  Beav.  607 ;  Moggridge  v.  Thomas, 
2  C.  P.  Coop.  t.  Cott.  166;  Newton  v.  Chorl- 
ton,  10  Hare  Ap.    31 ;  and  see  ante,  p.  1594. 

8  In  cases  of  injunctions,  a  written  bill 
may  be  filed,  and  a  written  copy  served,  on 
an  undertaking  to  tile  a  printed  bill  within 
fourteen  days.  See  15  &  16  Vic.  c.  86;  §  6; 
ante,  pp.  396,  442.  As  to  peer  defendants, 
see  Lord  Milsingtoun  v.  Karl  of  Fortmore,  1 
V.  &  B.  419;  and  ante,  p.  442. 

*  Simmons  v.  Heaviside,  22  Beav.  412; 
contra,  Parker  v.  Great  Northern  Railway 
Company,  4  De  G.  &  S.  138;  Fosbrook  v. 
Woodcock,  12  Jur.  9.56.  In  New  Jersey  a 
nibpana  must  be  taken  out  with  the  injunc- 


tion, and  made  returnable  within  the  time 
prescribed  hy  the  rule  for  a  return  of  the  ser- 
vice of  the  injunction.  Lee  v.  Cargill,  2 
Stockt.  331;  see  also  on  this  point,  Parker  v. 
Williams,  4  Paige,  439;  Seebor  v.  Hess,  5 
Paige,  85 ;  Patrick  v.  Jackson,  3  Bro.  C.  C. 
467,  477,  notes. 

In  Pennsylvania,  an  injunction  cannot  be 
granted  until  the  parties  complained  of  have 
been  served  with  a  subpoena  to  appear  and 
answer;  until  then  they  are  not  in  Court. 
Blair  v.  Boggs  Township  School  District,  31 
Penn.  St.  274.  It  is  no  ground  for  the  disso- 
lution of  an  injunction,  that  tlie  guhpcenm-onhi 
not  be  served;  nor  that  the  injunction  itself 
was  served  illegall3',  or  without  the  jurisdic- 
tion of  the  Court.  Corey  v.  Voorhies,  1 
Green  Ch.  5.  But  where  the  i)laintitf  omits 
to  have  the  subpcena  served  and  returned,  at 
the  term  to  which  it  is  made  returnable,  the 
injunction  will  be  dissolved.  West  v.  Smith, 
1  Green  Ch.  309 ;  Brown  v.  Fuller,  2  Bcasley, 
271,  274. 

An  injunction  was  dissolved  on  the  appear- 
ance and  motion  of  the  defendant,  because  it 
did  not  appear  that  the  plaintiff  had  endeav- 
ored to  have  the  process  served.  Ilightour  v. 
Rush,  2  Hayw.  351;  see  West  v.  Smith,  1 
Green  Ch.  309;  Pa^me  v.  Cowan,  1  Sm.  & 
M.  Eq.  27.  Where  the  ])Iaintiff  neglects  to 
serve  a  subpoena  upon  a  defendant  against 
whom  an  injunction  has  been  granted  affect- 
ing his  rights,  such  defendant  may  appear 
voluntarily  and  apply  to  have  the  injunction 
dissolved,"without  waiting  for  the  service  of 
the  subpoena.  Waffle  v.  Vanderheyden,  8 
Paige,  45;  see  Howe  v.  Willard,  40  Vt.  654. 

In  Maryland  the  fact  that  the  bill  was  not 
filed  until  after  the  injunction  was  ordered, 
is  held,  at  most,  to  be  a  mere  irregularity, 
which  cannot  operate  a  reversal  of  the  order 
granting  it.     Davis  v.  Reed,  14  Md.  152. 

Under  the  practice  in  California  an  injunc- 
tion is  ordinarily  to  be  asked  for  before  the 
bill  is  filed,  so  that  it  can  issue  with  the  sum- 
mons, tiiough  it  does  not  take  effect  until  the 
tiling  of  the  l)ill.  Heyman  v.  Landers,  12 
Cal.  107.  And  in  New  York  an  injunction 
order  may  be  allowed,  signed  and  delivered 
to  the  ofiicer  before   the  defendant  is  aum- 
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tion  should  always  be  given ;  but  in  cases  of  urgenc}',  -where  the 
threatened  mischief  is  imminent,  and  would  be  irremediable,  this  will 
be  dispensed  with.* 

An  application  for  an  injunction  must  (except  in  the  case  of  a  bUl  of 
interpleader  •')  be  supported  by  atlidavits,  or  the  admissions  of 
*  the  defendant  in  his  answer.^  Formerly,  the  answer  was  taken  *1668 
to  be  true ;  and  affidavits,  except  under  special  circumstances, 
could  not  be  read  against  it ;  -  but  now,  in  applications  for  an  injunc- 
tion, or  to  dissolve  an  injunction,  the  defendant's  answer  is,  for  the 
purpose  of  evidence  on  such  application,  to  be  regarded  merelv  as  an 
affidavit  of  the  defendant ;  and  affidavits  may  be  received  and  read  in 
opposition  thereto.* 


moned,  but  cannot  legally  be  served  before  the 
suiinnou!;.    Lelliiiffvvfll  r.  Chave,  5  Hosw.  703. 

'  Marasco  r.  boiton,  *2  Ves.  S.  112;  .A Her 
r.  Jones,  15  Ves.  605;  Harrison  v.  Cockerell, 
3  .Mcr.  1;  Collard  v.  Cooper,  6  Mad.  190; 
I'errv  v.  Weller,  3  Russ.  519;  Acranian  v. 
r.ri>tol  Dock  Companv,  1  R.  &  M.  321 ;  Pet- 
ley  r.  Eastern  Counties  Railway  Company, 
S'Sini.  483;  I.an;;ham  r.  Great  Northern 
Railway  Compjinv,  1  De  G.  &  .S   48(i,  497. 

6  Hamilton  r."  .Marks,  5  De  G.  &  S.  038; 
and  see  ante.  p.  1567. 

1  .See  Yoiuifrblood  r.  Schamp,  2  McCarter, 
42:  ante.  .394.  395.  in  note. 

■i  .See  R(Kk  r.  .Matluws.  2  De  G.  &  S.  227, 
234;  (justance  r.  (,'uunin^liani,  13  Ik-av.  303. 

3  15  &  10  Vic.  c.  80.  §  59.  In  I'oor  r. 
Carleton.  2  .Sumner,  83,  Mr.  Justice  Story  re- 
marks, "The  practice  in  .\mcrica  has,  I  be- 
lieve, become  more  liberal  than  it  is  in  Enjj- 
land  ;  and  if  it  were  necessary,  I  i-hould  not 
hesitate  to  admit  nOidavits  to  contradict  the 
answer,  for  the  purpose  of  contiiiuinf;  or  even 
of  fjrautinK  a  s(x-cial  injunction,  where  I  ]>er- 
ceived  that,  witliout  it,  irreparable  mischiefs 
would  arise."  It  is  now  (|uite  settled,  and 
has  loim  been  settled,  that  atlidavits  may  be 
read  OKainst  the  answer  in  cases  of  waste, 
nuisance,  &c.,  to  prove  acts  of  waste,  &c. 
See  Robinson  v.  Lord  Byron,  1  Uro.  C.  C. 
68J,  note  (3);  Merwiu  r.  .Smith.  1  Green  Cli. 
1.S2;  Wint;  r.  Fairbaven,  «  Cush.  303;  see 
aNo  I-yiac  c.  Humpa;;e,  I  Ves.  427  and  note 
(d);  Han-on  r.  (iardiiicr,  7  Ves.  .305  l>,  note 
''I):  Morph.-tt  c.  Jonc,  19  Ves.  .'150;  Sackett 
'  Hill,  2.Mich.  182;  liouldin  o.  Haltimore,  15 
Md.  18;  Swindnll  r.  Ilr.ndlev,  3  .Jones  Kc|..).53; 
liak.r  r.  Tavlor,  2  lUatch.' C.  ('.  82;  KoKcrs 
r.  Danforth',  1  Stockt.  289.  The  ixdi.y  of 
prrviiitiiii;  irrfpnrable  misihicf  has  intro- 
iiic.,1  !ii-  .  .  .|iii.n  to  the  rule  resfiectinfj^ 
1 .  .1  li.  ■  .i!i  :i  ■  in  oppo-ilirin  to  the  answer, 
in  1  ;i  i-  i-ii  -.s.i  !'  ,  or  of  mischief  analo(;oiiH  lo 
waste,  but  this  excet)(irin  dcH-s  not  extend  to 
ipie-^tion)!  of  title,  l-jixtbuni  V.  Kirk,  1  .bilin. 
Ch.  444;  IV.r  r.  CMrleK.n,  3  Sumner.  K((,  81. 
It  Ii;i4  U-en  held  that,  on  nn  np|ilientioii  for 
an  injunction,  the  |i|»joiifI  iiiny  rend  allida- 
vild  lileil  before  the  comiu);  in  of  rlie  answer, 
in  KUppori  of  tlie  bill,  or  in  contrndietion  lo 
the  answer,  but  no  nMidavitw  filed  Hubxe- 
quentl}'  to  the  coming'  in  of  the  answer  can 
be  nmil.     So  held  in  Kinkier  r.  Clark,  2  Hill 
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Ch.  620:  see  Bmndred  r.  Paterson  Machine 
Co.,  3  Green  Ch.  294.  But  atlidavits  m\<rht 
be  added  to  the  case  made  by  the  bill,  after 
answer,  as  to  collateral  matters.  Shaw  v. 
Wier,  1  Irish  Eq.  213.  [The  alhdavits  are  not 
evidence  at  the  tinal  hearing,  and  cannot  be 
considered,  and  only  those  i)arts  of  the  answer 
which  are  responsive  to  the  bill  can  be  evi- 
dence in  favor  of  the  defeiuiant.s.  Attorney- 
General  V.  Steward.  0  C.  E.  Green,  340.] 

In  New  Jersey,  on  an  application  for  disso- 
lution of  an  injunction,  when  new  matter  is 
contained  in  the  answer,  not  responsive  to  the 
bill,  which  is  relied  upon  as  a  ground  for 
setting  aside  tlie  injunction,  the  plaintiff  ma)' 
read  atlidavits  in  contradiction  of  such  new 
matter.  Merwin  v.  Smith,  1  Green  Ch.  182; 
see  -Morris  Camil,  i!ic.  Co.  i'.  .lersev  City,  1 
Beaslev,  227;  Del.  &:c.  R.R.  Co.  f.  Rar.  "&c. 
R.R.  Co.,  1  McCarter.  445;  Green  r.  Pallas, 
ib.  207;  Wooten  r.  Smith,  27  Geo.  210.  The 
allegations  of  the  bill,  not  met  and  denied  bv 
the  answer,  are  to  be  taken  as  true  on  sucli 
an  application;  and  if  the  answer  does  not 
fully  meet  the  case  disclosed  by  the  bill,  the 
injunction  will  be  sustained.  Jbiil.  ;  Hardy 
v.,Sinnnurs,  10  Gill  &  .1.  317. 

When  the  answer  admits  the  equity  of  nn 
injunction  bill,  but  sets  up  an  avoidance  of 
it,  the  injunction  will  be  continued  until  the 
hearing.  M'Naniara  v.  Irwin,  2  Dev.vV  Bat. 
19;  Miiiturn  r.  Se\  niour,  4  John  Ch.  497; 
Linds;iy  r.  Ethridg'e,  1  Dev.  &  Bat.  38;  Rich 
V.  Thomas,  4  .lones  V.i\.  71 ;  <  orneiius  f.  I'ost, 

1  Stockt. 190.  [.See,  to  the  same  elTect.  .Mien  r. 
Crobcroft,  Ilaruardislon  Ch.  .373;  .Armstrong 
V.  Potts,  8  C.  E  (irecn,  92;  Coliiuan  v. 
Hudspeth,  49   Miss.   5(J2;  Sneak   r.   Kansom, 

2  Tcnn.  Ch.  210.1  And  on  a  motion  to  dis- 
Kdve,  tlie  J'liclii  disclosed  in  the  answer  arc 
alone  to  Im"  n-garded,  not  the  opinions  of  the 
defeiMtants.  (  lia^e  r.  .Maiiliiirdt,  1  Bland,  335. 

If  the  plaiutifT  waves  an  answer  on  oalli 
and  relies  upon  the  alllilavits  of  third  persons 
aiine.xed  to  tlie  bill,  to  sustain  an  injunciion, 
in  opposition  to  the  defendant's  answer  on 
oath  dei'.ying  tlic  equity  of  the  bill,  the  de- 
fendant on  an  nnplicatioii  to  dissidve  tlie  in- 
jiinrlion,  may  al-o  read  the  iitli<lavits  of  third 
persons  in  Kup|Mirl  of  his  aii-wer.  Illli^,'llt  v. 
Case,  4  Paige,  .')2");  Brown  r  Had,  5  Paige, 
235:  see  Villugcof  .Seneca  I'alls  r.  Matthews, 
9   Paige,  604.     But  where  a  preliminary  io- 
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•1669  *  Where  the  api'lu'iiti^^"  is  made  ex  partc,^  and  before  the  de- 
fendant has  entered  an  appearance,  there  nuist  also  be  a  cer- 
tificate, signed  by  one  of  the  Recortl  and  Writ  Clerks,  of  tlie  tiling  of  the 
bili;^ 

The  allidavits  in  support  of  an  application  for  an  injunction  are 
usually  made  by  the  plaintilf ;  but  they  may  be  made  by  any  person 
acquainted  with  the  facts. ^  Thus,  an  injunction  was  granted  to  restrain 
the  publication  of  a  work  sold  as  the  plaintitf's,  upon  an  affidavit  by 
the  plaintiff's  agent :  the  plaintiff  himself  being  abroad.* 

The  affidavits  must  be  sworn  after  the  bill  is  filed  :  otherwise  they 
cannot  be  read,  as  they  have  not  been  made  in  a  cause. ^  The  officio 
copies  of  the  affidavits  ought  to  be  in  Court  at  the  time  when  the  injunc- 
tion is  moved  for ;  and  an  injunction  has  been  dissolved  on  the  ground 
that  the  office  copies  of  the  affidavits,  upon  which  it  was  granted,  were 
not  actually  in  Court  when  the  order  was  pronounced.^ 

It  is,  in  general,  necessary  that  a  plaintiff  should  swear  positively  to 
his  title.  An  injunction  has  been  refused  where  a  plaintiff  merely 
swore,  upon  his  information  and  belief,  that  he  was  a  remainder-man 
under  a  settlement.'  A  statement  that  the  plaintiff  is  entitled  in  fee- 
simple  has  also  been  considered  insufficient,  as  being  too  general :  he 
must  set  out  his  title  particularly.^ 


junction  was  granted  absolutely,  in  the 
first  instance,  aud  the  defendant  applied 
to  have  it  dissolved  on  the  ground  that 
the  whole  equity  of  the  bill  was  denied 
by  the  answer,  he  was  not  allowed  to  read 
aifidavits  in  support  of  his  answer,  except 
where  tlie  answer  itself  was  not  conclusive, 
under  the  last  clause  of  the  37th  Rule  in 
Chancery,  New  York.  Village  of  Seneca 
Falls  V.'  Matthews,  9  Paige,  504.  [If  an 
answer  under  oath  be  waived,  the  defendant 
has  the  right  to  have  the  injunction  dissolved 
upon  the  denials  of  the  unsworn  answer: 
Iy)ckhart  v.  City  of  Troy,  48  Ala.  579 :  or, 
at  any  rate,  he  may  make  affidavit  to  the 
answer  for  the  purposes  of  the  motion  to  dis- 
solve the  injunction :  Manchester  v.  Day,  6 
Paige,  296;  Lytton  v.  Steward,  2  Tenn.  Ch. 
586.  fn/rn;  "1677,  note.]  In  Eastburn  v. 
Kirk.  1  Joiin.  Ch.  444,  it  was  held,  that  the 
admission  of  ex  parte  affidavits  is  an  excep- 
tion to  the  general  rule,  and  is  allowable  only 
in  cases  of  waste,  or  in  cases  where  irrepar- 
able mischief  might  ensue.  See  also  to  the 
same  effect,  HofTinan  v.  Livingston,  1  John. 
(Jii.  211;  Roberts  u.  Anderson,  2  John.  Ch. 
204;  Leroy  v.  Dickinson,  1  Car.  Law  Repos. 
497;  Merwin  v.  Smith,  1  Green  Ch.  182; 
Keilona  Co.'s  Case,  3  IJland,  442;  Moore  r. 
Reed,  1  Ired.  Eq.  418;  Swiiidall  v.  Bradley, 
3  Jones  Eq.  353;  [Davis  v.  Fulton,  1  Tenn. 
121;  Moredock  v.  Williams,  1  Tenn.  325].  In 
Benton  v.  Gibson,  2  Hayw.  136,  affidavits 
were  allowed  to  be  read  in  support  of  a  bill 
for  an  injunction  against  the  answer,  and  the 
injunction  continued. 

1  Wing  V.  Fairhaven.  8  Cush.  363,  364. 

2  For  form  of  certilicute,  see  Vol.  III. 
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3  Youngblood  v.  Schamp,  2  McCarter,  42; 
see  Campbell  v.  Morrison,  7  Paige,  157; 
Bank  of  Orleans  v.  Skinner,  9  Paige,  305. 
Wiierc  the  bill  is  tiled  by  a  corporation,  the 
officer,  or  other  person  wiio  has  the  principal 
personal  knowledge  of  the  facts,  should  swear 
to  tiieni.     Youngblood  v.  Schamp,  supra. 

■*  Lord  Byron  v.  Johnston,  2  Mer.  29;  but 
see  Mollett  v.  Enequist,  25  Beav.  609;  4  Jur. 
N.  S.  1009.     [AnU-,  395,  note.]  • 

s  Francome  v.  Franconie,  11  Jur.  N.  S. 
123;  13  W.  R.  355,  L.  C. ;  contra,  Fennall 
V.  Brown,  18  Jur.  1051,  V.  C.  W.  ;  ante,  pp. 
394.  891.  But  in  New  Jersey  the  affidavit  is 
ordinarily  made  before  the  bill  is  tiled,  and 
is  annexed  and  tiled  with  the  bill.  Y^oung- 
blood  V.  Scliamp,  2  McCarter,  42,  44. 

6  Jackson  v.  Cassidv,  10  Sim.  326 ;  Elscy 
V.  Adams,  4  Giff.  398. " 

'  Davies  v.  Leo,  6  Ves.  784. 

8  Whitelegg  v.  Wbitelegg,  1  Bro.  C.  C. 
57.  As  to  aihdavits  of  title,  see  Poor  e. 
Carleton,  3  Sumner,  80-83;  Jlanser  v.  Jeii- 
ner,  2  Hare,  603 ;  Powers  v.  Heery,  R.  M. 
Charlt.  523  ;  Higgins  v.  Woodward,  I 
Hopk.  342;  Whitelegg  y.  Whitelegg,  1  Bro. 
C.  C.  57,  note  (a),  and  cases  cited;  Anielung 
V.  Seekamp,  9  Gill  &  J.  468;  Beatty  v. 
Beattv,  2  Moll.  541;  Storm  »i.  Mann,  4  John. 
Ch.  21  ;  Duvall  v.  Water;--,  1  Blaiul,  576; 
Jolev  V.  Stocklev.  1  Ilogan,  247;  Lowe  v. 
Lucey,  1  Irish  Eq.  93;  S.  C,  1  Craw.  &  Dix, 
634.  There  must  be  positive  evidence  of  ac- 
tual title.  Hough  v.  Martin,  2  Dev.  &  Bat. 
379;  Price  v.  Meth.  lipis.  Church,  4  Ham. 
547;  Morris  Canal,  &c.  Co.  v.  Central  R.R. 
Co.  of  N.  Jersey,  1  C.  E.  Green,  419.  In 
Read  v.  Dews,  R.  M.  Charlt.  358,  it  is  said 
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*  Upon  the  same  principle,  it  is  required  that,  where  an  appli-  *1670 
cation  to  restrain  the  violation  of  a  patent-right  is  made  ex  parte, 

or  the  validity  of  the  patent  is  denied,  the  plaintiff  should  swear  as  to 
his  belief  at  the  time  of  making  the  application  (and  not  as  to  his  belief 
at  the  time  he  obtained  the  patent),  that  he  is  the  original  inventor.^ 

So,  upon  a  bill  to  restrain  an  infringement  of  cop^'right,  the  plaintitf 
(except  in  cases  falling  within  the  13th  sec.  of  5  «&;  6  Vic.  c.  45)  must 
show  that  the  assignment  was  in  writing,  if  he  is  the  assignee  of  an  as- 
signee :  though  it  will  be  suflicient  to  state  the  assignment  under  which 
he  himself  claims,  without  producing  the  assignment  to  his  assignor. - 

The  evidence  must  also  prove  some  actual  violation  of  the  plaintiff's 
rights,  or  a  sufficient  ground  to  apprehend  it.^  Thus,  in  cases  of  waste, 
an  affida\'it  merely  as  to  belief  that  the  defendant  intends  to  commit 
waste,  without  stating  an\-  grounds  for  it,  will  not  be  sufficient :  there 
must  either  be  some  fact,  like  the  sending  a  surveyor  to  mark  out  trees, 
or  some  threat ;  *  and  where  the  application  relates  to  a  matter  which  is 
merely  pecuniar}-,  the  Court  must  be  satisfied  that  there  is  some  proba- 
bility of  the  bill  not  being  dismissed  at  the  hearing.* 

If  the  application  for  the  injunction  is  ex  parte,  the  part}'  appljing 
must  deliver  copies  of  the  affidavits  upon  which  it  was  granted,  upon 
payment  of  the  proper  charges,  immediately  upon  the  receipt  of  the 
usual  request  and  undertaking,'  or  within  the  time  specified  in  the  re- 
quest, or  directed  b}'  the  Court.^ 

The  witnesses  may  also  be  examined  orally,  and  be  cross-examined 
on  their  affidavits,  in  the  manner  before  described  ;  ^  but  unless  the  de- 
fendant gives  notice  that  he  intends  to  read  his  answer  on  the  ap- 
plication, he  cannot  be  cross-examined  upon  it.^     *  Under  special  *1G71 
circumstances,  affidavits  filed  after  the  motion  is  opened  may  be 
admitted.' 

An  affidavit,  which  was  properly  intituled  in  the  cause  at  the  time  it 

that  the   pcneral    principle   to    be    collfrted  Snooner    v.    McConnel,     1     McLcnn,    .328  ; 

fnnii  the  hi»>V*  is,  that  the   person  appiyinj^  Mayor,  &c.  RcK-hester  v.  Curfiss,  1  Clnrite, 

for  an   injutiction    must    siiow  an    actual   or  S.'tii;  [(.'itizcns'  C\)ach  Co.  t'.  Camden  Co.,  2 

prohalile  rijjht.     See  also  Guor^,na  v.  Hrails-  Stew.  Kq.  2it!t]. 

ford,  'J  I )all.  402,  41.5.     [Antf.\W.\,n.'A.\  «  Attorncv-General     v.     Mayor,     &c.  of 

1  Hill    r.    •|homi)son,    .'J    Mcr.    f!22,    024;  Wipm,   5   De  G..  .M.  &  G.  52;   18  .lur.  2!);t, 

Stnrz  r.  De  I,a  Rue,  h  Kuss.  ;)22,  ;t28;  Whit-  .300.     An  offer  to   keen  an  account   is  not  a 

ton   r.   .FenniiiK",  1    Dr.   &  Sm.    110;    S.    C.  stiHicient  answer  to  tlie  motion.     Renard  v. 

nom.  Whitten  t.  Jennings,  6. lur.  N.  S.  1C4;  Livin.'^tein,  2  II.  iS:  .M.  G28. 

Maver  c.    Spencc,    1  J.  &  II.   87;  nnte,    p.  «  Ord.  XXXVI.  4;  >inte,  p.  900. 

1644.  7  Ord.  XXXVI.  !t;  <iuli\  p.  900. 

a  Anif,  p.  1014.  8  Ante.  p.  888  tt  «cy.  ;  B<'semercs  v.  Bese- 

*  Tftvliir  Ijitid.  &  Ten.  §  095.  meres,    Kav  Ap.    17;  Normanville   i'.   Stan- 

*  (JifiM.in  tJ.  Smith,  2  Atk.  182;  Jackson  ning,  10  Iliire  Ap.  20;  Nichols  v.  Ibhetson, 
r.  Cutor.  5  Ves.  (;H8;  Ilan-um  c.  Gardiner,  7  7  W.  K.  4.30,  V.  C  W. 

Ves.  .30.'.,  .30;i;  Etches  v.  Ijince,  ih.  417;  "  Wi;;htman  p.  Whcelfon,  2.3  Reav.  .397; 
Hannav  v.  Mcltitlre,  11  V'.-s.  :A\  and  see  .3  Jur.  K.  S.  124;  and  see  Whitton  v.  Jen- 
Bird  v.   Ijike.  I  II.  &  M.   111.     Where  one  nin^;s.  ulii  tup. 

ban  the  power  and  threatens  to  do  th'"  wrong,  '   East    Lancashire   Railway  Company  i'. 

an   injunction   will   be  issued.     M'Arthur  »'.  Hnttcrslry.  8   Hare   72,  8<!;  Smith  r.   Swan- 

Kellv,  .■)  Ohio,  139.     But  an  injumlion  will  s<a   Company,    !»    Hare    Ap.  20;    Munro    r. 

not  1m:    Kranled    to    prevent    n     threatened  Wivenhoe  &   Urightlingson    Rjiilwuy  Co.,  13 

wrong,  unless   the  danger  is   iinminenl,  and  W.  R.  880,  L.  JJ.;  ante,  p.  1698. 
the  injury  i.n  irremediable  in  any  other  form. 
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■was  lilod,  may  be   used,  on   a   motion  I'or  an  injiiucUon,  although  the 
title  of  the  cause  has  since  been  changed  by  amen(hnent.'^ 

An  injunction  will  not  be  ordered,  if  the  bill  contain  any  scandalous 
matter ; '  and  if  a  demurrer,*  or  plea,"^  has  been  filed,  it  must,  except 
under  special  circumstances,  be  disposed  of,  before  tin;  injiuiction  can 
be  issued ;  and,  for  that  purpose,  it  may,  on  the  application  of  the 
plaintilf,  be  ordered  to  be  set  down  and  argued  instanter ;  "  but  the 
usual  course  now,  is  for  it  to  be  brought  on  and  argued  with  the  motion 
for  the  injunction.'' 

.  If  the  bill  is  amended,  in  the  interval  between  the  service  of  the 
notice  of  motion  and  the  day  for  which  it  is  given,  a  new  notice  is 
necessar}- ;  and  the  plaintiff  will  be  ordered  to  pay  the  costs  occasioned 
by  the  former  notice.*  Where  the  plaintiff  desires  to  amend  his  bill 
during  such  interval,  he  should  apply  specially,  by  summons,  for  leave 
to  amend,  without  prejudice  to  the  notice  of  motion  for  the  injunction.^ 

A  motion  for  au  injunction  is  now  often  converted  into  a  motion  for 
a  decree  ;  but  wherever  this  is  done,  the  motion  should  be  set  down  in 
the  cause  book.^°  If  necessary,  the  motion  will  be  directed  to  stand 
over  to  a  fixed  day ;  and  terms  will  be  imposed  as  to  the  time  for  filing 
affidavits." 

The  orders  pronounced  by  the  Court,  in  cases  of  Interlocutory  injunc- 
tions, have  varied  at  different   periods.^-     The  form  most  frequently 
adopted  enjoined  the  party  "  till  further  order."  ^'     In  some  cases 
*1672  the  injunction  has  been  till  "  appearance  and  further  *  order  ;  "^ 
in  others,  till  "  answer  and  further  order."  ^    The  form  now  usu- 
ally adopted  is  "  until  the  hearing  of  the  cause,  or  until  further  order."  ' 

2  Hawes  v.  Bamford,  9  Sim.  635.  n  Seton,  871.    For  form  of  order,  see  ib. 

3  Davenport  v.  Davenport.  6  Mad.  251.       868. 

A.S  to  scandal,  sec  (inte,  p.  347  et  seq.  ^2  ft  is  said  to  have  been  usual  to  grant  in- 

4  Ante,  pp.  595,  596;  Cousins  v.  Smith,  13  junctions  on   surmises,  with  a  proviso  si  ita 
Ves.    104;    Jones   v.    Taylor,    2   Mad.    181;  sit.     Fodringham  «.  Cliomeley,  Cary,  37. 
Const  V.  Harris,  T.  &  K.  510,  note.     If  jus-  13  J.ane  v.  Newdigatc,  10  V'es.  192. 

tice  requires  it,  an  injunction  mav,  however,  i  Lord  Grey  De  Wilton  v.  Saxon,  6  Ves. 

be  issued.     Wardle  v.  Claxton.  9  Sim.  412.  106. 

5  Ante,  p.  691;  Anon.,  2  Atk.  113;  2  Potter  «.  Chapman,  1  Dick.  146;  Robin- 
Humphreys  V.  Humphreys,  3  P.  Wms.  395,  son  v.  Lord  Byron,  1  Bro.  C.  C.  588;  2  Dick. 
396  ;  and  see  Evans  ».  Coventry,  5  De  G.,  M.  703;  Drury  v.  Molins,  6  Ves.  328;  Lord 
&G.  911.  Tamworth  v.  Lord  Ferrers,   ib.   419.      It  is 

6  Anon.  V.  Bridgewater  Canal  Company,  stated  in  the  report  of  Robinson  v.  Lord  By- 
9  Sim.  378;  and  see  .lones  v.  Taylor,  2  Mad.  ron,  nbi  sup.,  in  2  Cox,  4,  5,  that  the  injunc- 
181;  London,  Chatham,  &  Dover  Railway  tion  was  till  "answer  or  further  order ;"  but 
Co.  V.  Imperial  Credit  Association,  L.  R.  3  this  is  a  mistake;  see  S.  C.  Reg.  Lib.  1784, 
Ch.  Ap.  231.  B.  143. 

T  Seton,  872.  3  Seton,  870;  ib.  867,  No.  1;  see  Read  v. 

8  Martin  v.  Fust,  8  Sim.  199;  Gouthwaite  Dewes,  R.  M.  Charlt.  360,  361;  Read  v.  Con- 

V.  Rippon,   1  Beav.  54;  3  Jur.  7;  Monypen-  sequa,  4  Wash.  C.  C.  174;  Minturn  v.   Sey- 

ny  V. ,  1  W.  R.  99,  V.  C.  T. ;  London  &  mour,  4  John.  Ch.  173;  .James  v.  Jefferson,  4 

Blackwall  Hallway  Company  v.  Limehouse  Hen'.   &   M.  483.     Where   an   injunction   is 

Board  of  Works,  -3  K.  &  J.  123;  ante,  p.  424.  granted  until  the  answer  comes  in,  the  in- 

'•'  Martin  v.  Fust,  ubi  sup.     For  form  of  junction  is  not  dissolved  by  the  coining  in  of 

summons,  see  Vol.  III.  the  answer,  but   is  a  subsisting   injunction 

!•  Green  v.  Ix)w  (No.  1),  22   Beav.  395.  until  it  is   dissolved   by  subsequent  order. 

As  to  motions  for  decree,  see  nnte,  p.  819  et  Turners.  Scott,  5  Rand.  332;  but  see  Beal  v. 

$eq. ;  and  see  Micklethwait  v.  Micklethwait,  Gibson,  4  Hen.  &  M.  481. 

1  lie  G.  &  J.  504,  509;  3  Jur.  N.  S.  1279,  Injunctions  may  be  dissolved  before  an- 

1280.  swer  tiled,  or  afterwards,  or  after  demurrer. 
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In  the  case  of  a  bill  of  discovery,  however,  the  form  is  "  until  answer 
or  further  order."  * 

Whore  the  question  in  the  suit  is  distinctly  raised  on  the  motion  for 
the  injunction,  and  is  ripe  for  decision,  the  order  on  the  motion  ought 
to  declare  the  rights  of  the  parties  :  in  order  that  the  defendant  may 
know  what  the  Court  considers  to  be  the  limit  of  his  rights.^ 

If  the  bill  is  for  discover}-  in  aid  of  the  defence  to  an  action  at  Law, 
the  plaintiff  is,  on  making  out  a  prima  facie  case,  entitled  to  a  full  dis- 
covery ;  and  an  injunction  to  restrain  the  proceedings  at  Law  will  l)e 
granted,  although  his  equity  is  displaced  by  the  defendant's  evidence  ;  ° 
but  he  must,  in  addition  to  verifying  the  truth  of  the  statements  in 
the  bill  which  aie  within  his  own  knowledge,  also  swear  to  his  belief  in 
the  trutli  of  those  which  rest  on  information  derived  from  other  persons.'' 

The  injunction  is  often  ordered,  on  the  terms  of  the  plaintiff  paying 
into  Court  the  amount  in  dispute.*  On  account,  however,  of  the  great 
rapidity  with  which  a  cause  can  now  be  brought  to  a  hearing,  this 
course  is  not  so  frequently  directed  as  it  formerly  was.^  Securitj-  for 
payment  of  any  damages  which  may  be  awarded,  in  pursuance  of  the 
plaintiff's  undertaking,  is  sometimes  required.^" 

*  If  the  object  of  the  suit  is  to  restrain  proceedings  in  another  *1673 
Court,  tlie  injunction  will  be  awarded  against  the  defendant,  his 
attorne3-s,  and  agents.  If  it  is  to  restrain  the  commission  of  waste,  or 
an}'  other  inequitable  act,  it  is  awarded  against  the  defendant,  his  ser- 
vants, workmen,  and  agents ;  and  these  words  will  be  inserted  in  the 
order,  altliough  the  bill  and  notice  of  motion  only  ask  for  an  injunction 
against  the  defendant.^ 

Where  the  plaintiff  sues  on  behalf  of  himself  and  others,  it  seems  that 
an  injunction  to  stay  proceedings  against  the  plaintiff  onl}'  will  be 
granted  ;  and  not  against  the  other  persons  on  behalf  of  whom  he  sues." 

An  order  for  an  injunction  having  been  obtained,  it  should  be  drawn 
up,  passed,  and  entered  without  delay. "     It  frequently  ha[ipens,  how- 

Joncii  c.  Coin.   liaiik  of  CJoIuinlxis,   Ti   How.  8  Sherwood   v.  Whili',    1    Hro.   C.  C.  4.'j2; 

(Mi'-i.)  4.'t.     Ill  liLvos  of  irr<'|mr:ililt:  ini«ilii<-f,  Acton  v.  Miirkcl.  2  Hro.  C.  C  14;  ('iill.'V  w. 

the  (li^''ollltioIl  <if  an  iiijiiiiiliori  ri'sts  in  (hu  llickliiit;,   li.    lH-2;   Woskct  f.  ('urncyiili,  i7). 

fioiiiul   (li«<  relioii  of  thi-  (^)iirt,   whether  np-  182,    note;    Cojilaii    v.    lle(|ueneuii,    ih.    IS'l, 

plieil   for  l)efor«  or  after  answer.      Poor   v.  note;  I'otts  v.  liutk-r.  i/i.  184,  note;  S.  (".   l 

(arU-ton,   .'{  Sumner,    70;    ante,    I(i08,    note;  C^ix.  .'J30;    Arniitsteail  r.    Durliani,  11  lieav. 

l:.a.|   r.   I)ewe«.    R.  M.   Charlt.  ;Jo«:  lieud  v.  f..j<;,  Mil;   Anderson   v.   Nohh-,  1    Drew.    14:1; 

C.pii  •■■(iin,   4    Wa-h.  (;.   (y.   174;  Minturn  v.  Slockport  Histriit   Waterworks  Coninany  v. 

Svi r,  4.lohii.  Ch.  17.1.  Jowelt,   l-l   W.  K.  !t77.    I-.   C.     I'or  tonii  of 

■•  S;nior  v.  I'rifchard.  10  Heav.  47'l;   Ix)V.  order,  nee  .Selon,  87.\  No.  4. 

ell    V.  <;allowav,    17    iWav.    I;    Oodde.-n    v.  »  Mail  land  i'.  ISackhousc,  IG  Sim.  fiS,  C'.l ; 

Oakley,   2    Dc'   G.,   F.  &  J.   158;    aiUe,   p.  12  .lur.  4.'..  L.  C. 

I.',ri7.  1«  See  Setoii,  80R.  No.  4. 

»  f  Vilher  r.  Midland  Railway  Coinpnnv,  2  '  Seton,  SOil ;  and  nee   Ix»rd  Wellosloy  v. 

Phil.  4fl!t,  472.                                                '  I':«rl  of  Mornin^;ton,    II    Meav.  180;   12.liir. 

*  Senior  r.    I'rilchanI,   ubi  lun. ;  and  nee  3<57;    [.Speak    v.    RaiiKoni,  2  Teliif.  I  ^ii.  2i;i]. 
I»vell  c.   Gallowav,  ufti  $ii/i.  ;  l-ilz^erald  r.  For  form  of  order,  nee  Selon,  8<i7,  No.  I. 
Unit,  !i    llnre   Ap.O.'i;   llarrin  v.   Oillelt,  20  ■'  Armitntead   v.    Durham,    II    Heav.  fi.VI, 
Ikav    222;  'inU,  p.  I.Vj7.  601,  n. 

^  Mollett  p.   Encquint,  2.J   ]\cay.  009;    4  »  Sec  Hotcman  v.  Wiaft,  II  Iteav.  587. 

Jur.  N.  8.  1000. 
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ever  (especially  if  the  order  is  made  in  vacation,  -vvhcn  the  offices  are 
closed) ,  that  the  matter  is  so  urgent  that  the  object  of  the  injunction 
might  be  defeated  if  the  party  were  bound  to  wait  till  the  order  could 
be  passed,  and  the  writ  issued  ui)on  it.  In  such  cases,  the  practice  is 
to  serve  the  partly  personally  with  notice  in  writing,  that  the  injunction 
has  been  ordered,  and  that  it  will  be  sealed  and  served  as  soon  as  it 
can  be  passed  through  the  olllces  ;  *  or  else  to  procure  a  transcript  of 
the  minutes  of  the  order  signed  by  the  Registrar,  and  to  serve  the  same 
personally,  by  delivering  a  copy  of  it ;  showing,  at  the  same  time,  the 
original  transci'ipt  so  signed ;  and  either  the  notice  or  the  copy  of  the 
minutes  Avill  be  sullicient  to  render  the  defendant,  or  other  person  en- 
joined, guilty  of  a  contempt,  if  he  acts  in  opposition  to  the  injunction.^ 
In  such  ease,  however,  there  must  be  no  delay  in  getting  the  order  drawn 

up,  and  the  injunction  issued  ;  and  serving  it  when  obtained.^ 
'♦1674       *  The  writ  of  injunction  is  prepared  by  the  solicitor  of  the 

party.^  It  must  be  signed  by  one  of  the  Clerks  of  Records  and 
Writs,  and  sealed  with  the  seal  of  that  office.^  At  the  time  the  writ  is 
presented  for  sealing,  either  a  full  or  an  abridged  copy  of  the  writ, 
written  on  brief  paper,  and  called  a  docket,  must  be  left ;  and  the  order 
awarding  the  injunction,  or  an  office  copy  thereof,  must  be  produced.* 
The  writ  must  be  indorsed  with  the  name  and  place  of  business  of  the 
plaintiff's  solicitor,  and  of  his  agent  if  any  ;  or  with  the  name  and  place 
of  residence  of  the  plaintiff,  where  he  acts  in  person ;  and,  in  either 
case,  with  the  address  for  sex'vice,  if  any.^ 

Unless  substituted  service  has  been  authorized,^  the  service  of  the 

■*  In  country  cases,  the  terms  of  the  in-  Holbein,  2  Edw.  Ch.  188;  [Richards  v. 
junction,  as  soon  as  it  is  granted,  are  fre-  West,  2  Green  Ch.  456].  It  should  be  clear 
qiiently  communicated  by  telegraph  to  an  and  explicit  in  its  terms,  and  should  not  de- 
agent  ;  and  he  prepares  therefrom  and  serves  prive  the  defendant  of  any  right  which  the 
the  formal  notice  mentioned  in  the  text.  For  case  made  by  the  bill  does  not  require  he 
form  of  notice,  see  Vol.  III.  should  be  restrained  from  exercising.    Laurie 

5  Hearn  v.  Tennant,  14  Ves.  1-36;  .James  v.  Laurie,  9  Paige,  234.  But  a  defect  in  the 
V.  Owens,  18  Ves.  524;  Rattray  v.  Bishop,  3  injunction  will  be  cured  by  the  defendant 
Mad.  2'20.  In  ILamsdall  v.  Craighill,  9  Ohio,  putting  in  his  answer  and  moving  to  dissolve. 
197,  it  was  held  that  an  injunction  operates  Davile  v.  Peacock,  Barnard.  27;  Parker  v. 
only  from  the  time  process  is  served.     See  Williams,  4  Paige,  4-39. 

Elliott  V.  Osborne,  1  Cal.  396.    No  particular  i  Ord.  III.  1. 

form  is  necessary  to  the  writ.     The  substan-  2  Qrd.  I.  37;  Braithwaite's  Pr.  228.     The 

tial  requirement  is  an  authentic  notification  writ  must  be  written  on  parchment,  in  words 

to  the  defendants  of  the  order  of  the  Court,  at  length  ;  and  a  Chancery  fee-fund  stamp  of 

which  they  must  then,  at  their  peril,  obej'.  20*'.  must  be  aflixed  thereto.  Ibid. ;  Hegul.  to 

Summers  v.  Farish,  10  Cal.  347.  Ord.  Sched.  4.    For  form  of  writ,  see  Vol. 

[The  prohibitions  of  an  injunction  are  ef-  III. 
fectual  if  the  party  have  notice  of  its  issuance.  8  Braithwaite's   Pr.  228.     The  order,  or 

Farnsworth  v.  Fowler,  1  Swan,  1.     And  see,  ofHce  copy,  is  usually  retained  by  the  Record 

on  the  point  of  delay  in  the  issuance,  Boils  and  Writ  Clerk ;  but,  if  desired  by  the  solici- 

r.  Bfiils,  1  Coldw.  284.     See  infra,  1684.]  tor,  it  will  be  returned  to  him,  on  his  giving  a 

6  Kimpton  v.  Eve,  2  V.  &  B.  349  ;  van-  receipt  for  it  on  the  back  of  the  docket.  Jbid. 
Bandau  v.  Rose,  2  J.  &   W.  264;  M'Neil  v.  F'or  form  of  docket,  see  Vol.  III. 

Garratt,  C.  &  P.  98;  5  .Jur.  836;  and  see y^o.sf,  4  Qrd.  III.  2,  5,  ante,  pp.  453,  454.     For 

jn.  168-3,  1684.     A  writ  of  injunction  ought  form  see  Vol.  III. 

tcj  be  sufficiently  explicit  upon  its  face  to  ap-  ^  See  ante,  p.  1044;  [Delancy  v.  Wallis,  3 

prise  the  party,  upon  whom  it  is  served,  as  Bra.  C.  C.  12;]  Anderson  v.  Lewis,  3  Bro.  C. 

to  what  he  is  restrained  from  doing;  without  C.  429;  Lord  I'ortarliugton  v.  Graham,  5  Sim. 

the  necessity  of  his  resorting  to  the  plaintiff's  418;    Kirkman    r.    Honnor,    6     Beav.   400; 

bill,  to  ascertain  what  the  injunction  means.  Ileald  v.  Hay,  9  W.  R.  369,  V.  C.  S. 
Sullivan  v.  Judab,  4  Paige,   444;    Moat  v. 
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injunction  or  restraining  order  must  be  personal ;  and  is  effected,  by 
leaving  with  the  person  served®  a  true  copy  of  the  writ^  or  order  ;  and, 
at  the  same  time,  showing  him  the  original  writ  as  duly  issued,  or  the 
restraining  order  as  duly  passed  and  entered.* 

Formerly,  if  the  person  restrained  from  prosecuting  any  action  or 
proceedings  in  any  Court  of  Law  or  Equity  disobeyed  the  injunction 
or  restraining  order,  the  only  remedy  was  by  process  of  contempt 
against  him  :  but  now,  in  case  any  action,  suit,  or  proceeding  is  i)rose- 
cuted  contrary  to  any  writ  of  injunction  or  order  of  either  of  the  Su- 
perior Courts  of  Law  or  Equity,  or  of  any  Judge  thereof,  in  any  other 
Court  of  Law  or  Equity :  upon  the  production  to  such  other  Court,  or 
an}'  Judge  thereof,  of  such  writ  of  injunction  or  order,  all  further  pro- 
ceedings contrary  to  such  injunction  or  order  will  be  stayed  ;  and  thence- 
forth all  further  and  subsequent  proceedings  will  be  utterly  null  and 
void  ;  but  the  liabilitv  of  an}-  person  prosecuting  any  action,  suit,  or  pro- 
ceeding, contrary  to  any  such  injunction  or  order,  to  an}'  attachment, 
punishment,  or  other  proceeding  to  which  any  such  person  is  liable  in 
cases  of  contempt  of  either  of  such  Courts,  is  not  altered.® 

•An  interlocutory  injunction  maybe  dissolved  at  any  time  *1675 
before  the  hearing  of  the  cause  ;  ^  and  is  ipso  facto  dissolved  by 
the  dismissal  of  the  l)ill ;  ^  or  the  allowance  of  a  demurrer  to  the  whole 
bill :  although  leave  to  amend  may  have  been  given, ^  An  injunction 
**  until  answer  or  further  order"  is  not  dissolved  by  the  mere  putting 
in  of  a  suflicient  answer :  an  order  for  that  purpose  must  be  obtained.* 

An  injunction  is  not  in  general  dissolved  by  a  subsequent  amendment 
of  the  Itill ;  ^  but  where  the  record  was  altered  by  the  addition  of  a 
plaintitf,  it  was  held  to  have  this  etfect.® 

•  As  to  sen'ice  in  the  case  of  a  corporation  bcrlaiid,  17  Vc8.  281;  Depevster  v.  Graves,  2 

agprefjate,  see  ("arrou  Company  f.  Mtttlaren,  John.  Ch.   148;  Corev  v.   Voorliies,   1  Green 

6H.  L.  Ca.  416.  "  Ch.   5;    Wist   v.    Sniifh,    1    Green   Ch.  309; 

7  The  copy  sliould  be  a  full  copy,  incliid-  Greenin  v.  Uoey,  1  Stockt.  iy8;  Lee  v.  Car- 
ing the  8i;^nature  of  the  Record  and  Writ  pili.  2  .Stuckt.  •i'-\\\  Schalk  r.  Sclniiidt,  1  Mc- 
Clerk;  and  hliould  be  indorsed  in  like  manner  Carter,  2(i8  ;  Howe  r.  Wi Hard,  40  Vt.  602; 
as  the  original.     Braithwiiite's  I'r.  228.  f.Stockbridge   Iron  Co.  c.  Hud.son   Iron   Co., 

»  Hraitliwaite's   l^r.  228,229;  Woodward  102  .Mass.  48]. 
r.  Kini:,  2  Uick.  71i7;  S.  C.  mnn.  Woodward  ^  .Scliiuider  ti.   Lizaj-di,  9  Heav.   408;  but 

r.   Karl  Lincoln,  •']   Swanst.  620 ;  IJIerton  v.  see  Attorne3'-GcneraI  v.  Marsh,  10  Sim.  &72; 

Thirsk,  1  J    &  W.  .370;  Gomh  v.  Marshall.  8  13  Jur.  ;{17. 

W.  R.  410,  V.  C.  W.     [The  service  of  the  ♦  Ooddeen  «.  Oakley,  2  De  G.,  F.  &  J. 

injunction  without  service  of  (he  summons  is  1.^)8;  and  see  Mollett  v.  Enequist  (No.  2),  20 

irregular  but  not  void,  and,  until  dissolved,  Bcav.  400. 

the  injuMc-iion  is  obli;^atory.     Ijtsli  t.  M'Cor-  '  Davis  v.  Davis,  2  Sim.  .^)l.'i ;  Warburton 

mick,  14  .Minn.  4Sii.]  v.  Ixmdon  &  HIackwull  Kailway  I'oniiiany,  2 

"  Conimon   Ijiw   IVm-edurc  Act,  1852  (15  Hcav.  2.").') ;  Hrooks  r.   I'urton,  1   V.  iV  <'.  (;. 

&   10  Vic.  c.  70),  §  220;    and  nee  Chitty's  271;  OJur.  !)4 ;  Kcniiedv  v.   Lewis,    14  Jur. 

Anh.  1.(7.'),  1.170.  100,  V.  C.  K.  H.     ll  is  not  necessary,  llioiigli 

'  Minturn  r.  .Seymour,  4  .John.  Ch.   173;  usual,  for  the  order  giving  leave  to  amend  lo 

Cli*«fM'nke,  iScc.  Canal  t^o.  c.  H.  &  O.  R.  K.  dtale  that  the  amendment   is  mailu   without 

Co.,  4  Gill  &J.  7;  I'oor  p.  Carleton,  3  Sum-  prejudice  to  the  injunction.     Ante,  yy.  423. 

ncr,  70.  424;    S.-ton,    873;    (Selden    v.    Vermilya,    4 

2  Hli«<i  c.  Collin*,  cited  2  Mer.  02;  Green  Sandf.  Ch.  .'w't;  Mount  Olivet  CVnietefy  Co. 

r.   I'ul-ford,  2   Urav.   70.   7.5.      Tlin  want  of  p.  Uudeke,  2  Tenn.  <:ii.  4.S;i|. 
due  diligence  on  tlit!  jiart  of  a  plaintiff  in  the  •  Attnrni-y-Gcneral  r.  Marsh,  10  .Sim.  .'i72; 

Sronecutinn  of  his  suit   is  alwiiys  a  raiisn  for  13  Jur.  317  ;  and   «<•<■    Diivis  r.  liiivis,  War- 

ivfiolvingan  injunction.     Iloagland  r.  Titus,  burton  ».  London  &  lllackwull  Uiiilway  Coin- 

1  llcCartvr,  81 ;  Grey  ».  Duke  of  Norlhum-  pany,  and  Kennedy  v.  Lcwiit,  ubi  tup. 
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An  application  to  dissolve  an  intoiloentoiy  injunction  is  made  by 
motion  : "  of  wliich  notice  should  be  given  in  the  usual  manner.*  The 
notice  should  be  given  lor  one  of  the  days  appropriated  to  the  hearing 
of  motions  ;  but  if  it  be  important  that  the  motion  should  be  made  with- 
out waiting  for  such  a  day,  application  should  be  made  to  the  Court, 
before  the  notice  of  motion  is  served,  for  permission  to  give  the  notice 
of  motion  for  a  particular  day  ;  and  the  fact  of  suc^h  permission  being 
given  should  be  mentioned  in  the  notice  of  motion.**  The  plaintilf  is 
sometimes,  by  the  interim  order,  required  to  undertake  that  he  will 

accept  short  notice  to  discharge  the  order. ^° 
*1G7G       *  It  seems  that  where  an  injunction  is  granted  against  several 

defendants,  one  of  them  may  move  to  dissolve  in  the  absence 
of  the  rest.^  In  an  interpleader  suit,  however,  the  notice  of  the  motion 
to  dissolve  the  injunction  must  be  served  on  all  the  defendants.^ 

If  the  injunction  was  obtained  on  a  misstatement  of  the  fticts,  the  mo- 
tion should  be  to  discharge  the  order,  and  not  to  dissolve  the  injunction." 


7  Where  an  injunction  is  granted  ex  parte, 
the  Court  will,  at  any  time,  hear  a  motion  to 
dissolve  for  want  of  equity,  unless  for  special 
cause.  Morris  Canal,  &c.  Co.  v.  Biddic,  3 
Green  Ch.  '222.  And  such  motion  will  be 
heard  before  answer  tiled.  Ibid. ;  see  Wing 
I'.  Fairliaven,  8  Cush.  303;  ante,  1041,  note. 
[And  before  service  of  process,  Shields  v. 
McClung,  0  W.  Va.  79.]  It  is  no  objection  to 
the  dissolution  of  an  injunction  in  New  Jer- 
sev,  that  exceptions  have  been  tiled  to  the 
de'fendant's  answer.  Roberts  v.  Hodges,  1 
C.  E.  Green,  299  ;  see  Doe  v.  Roe,  1  Hopk. 
276  ;  McGee  v.  Smith,  1  C.  E.  Green,  462. 
The  Court  in  that  State  will  hear  the  argu- 
ment upon  the  exce|>tions  to  the  answer,  and 
upon  the  motion  to  dissolve  the  injunction  at 
the  same  time.  Wyckoff  v.  Cochran,  3  Green 
Ch.  420.  Where  the  dissolution  of  an  injunc- 
tion has  been  obtained  by  fraud,  it  may  be  re- 
instated. Billingsleaf.  Gilbert,  1  Bland,  .508; 
see  Gillian  v.  Allen,  1  Rand.  414;  Beal  v. 
Gibson,  4  Hen.  &  M.  481;  Radford  v.  Innes, 
1  Hen.  &  iSI.  8.  Where  a  person  not  a  part\' 
to  the  cause  is  injuriously  affected  by  the  in- 
junction, ho  may,  it  seems,  apply  by  petition 
to  set  it  aside.  Bourbaud  v.  Bourbaud,  12  W. 
R.  1024,  V.  C.  W.  [Or  to  modify  it  so  as  to 
preclude  all  risk  of  violation  by  him  in  the  as- 
sertion of  rights  acquired  previous  to  its  issu- 
ance. S|)eak  V.  Ransom,  2  Tenn.  Ch.  210. 
And  see,  where  the  terms  of  the  injunction  are 
ambiguous,  iJalglish  v.  .larvie,  2  McN.  &  G. 
231.  No  one  not  a  party,  not  even  an  as- 
signee of  the  defendant,  can  move  to  dissolve. 
Linn  I'.  Wheeler,  6  C.  E.  Green,  231.]  As 
to  petitions,  see  ante,  p.  1003  et  sc/. 

8  As  to  motions,  see  ante,  p.  1.591  et  seq. 
In  pressing  cases,  the  Judge  will  aiijioint  a 
special  hearing  at  his  house  for  the  purpose. 
For  form  of  notice,  see  Vol.  HI.  [In  Tennes- 
see, if  the  motion  be  made  in  term,  no  notice 
is  required.  Rentfroe  v.  Dickinson,  1  Tenn. 
196.] 

'•*  Ante,  p.  1594.  For  form  of  notice,  see 
Vol.  HI. 

w  See  Seton,  867,  No.  1.    The  Master  of 


the  Rolls  alwavs  requires  this  undertaking. 
lb.  870. 

1  Joseph  V.  Doubleday,  1  V.  &  B.  497; 
Lewis  V.  Smith,  7  Beav.  470;  Money  v.  Jor- 
dan, 13  Beav.  229;  Macgregor  v.  Cunning- 
ham, 16  Sim.  365;  12  J  ur.  950;  see,  however, 
Thom])son  v.  Geary,  5  Beav.  131.  As  a 
general  rule,  all  the"  defendants,  in  order  to 
obtain  the  dissolution  of  an  injunction,  must 
answer  the  equity  of  the  bill.  But  the  quali- 
fication of  the  rule  is,  that  it  is  enough  if 
those  defendants  answer,  upon  whom  the 
gravamen  of  the  charge  rests.  Adams  v. 
Hudson  Co.  Bank,  2  Stockt.  540;  Vliet  v. 
L<jwmason,  1  Green  Ch.  404,  and  note; 
Stoutenburgh  v.  Peck,  3  Green  Ch.  440; 
Price  V.  Clavenger,  2  Green  Ch.  207;  Jones 
V.  Magill,  1  Bland,  190;  Stewart  v.  Bari-v,  ib. 
172;  Williams  v.  Hall,  iV;.  194;  Chapline  u. 
Betty,  ib.  197  ;  Tong  v.  Oliver,  ib.  199;  Ilig- 
gins'r.  Woodward,  Hopk.  342;  Coleman  «. 
Gage,  1  (Uarke,  295 ;  Vandervoort  v.  Wil- 
liams, 1  Clarke,  377;  Cape  Sable  Co.'s  Case, 
3  Bland,  606;  Wakeman  v.  Gillespy,  5 
Paige,  112;  Noble  v.  Wilson,  1  Paige,  164; 
Depevster  v.  Graves,  2  John.  Ch.  168.  The 
rule  is  subject  to  discretion  and  modification 
according  to  the  circumstances  of  the  case. 
Heck  t'.  Vollmer,  29  Md.  507.  [For  the  circum- 
stances which  will  modify  the  rule,  see  Sin- 
nett  V.  Moles,  38  Iowa,  25.  See  also  School 
Comm's  V.  Putnam,  44  Ala.  506 ;  Garrett  v. 
Lynch,  44  Ala.  683.  An  affidavit  will  not 
supply  the  place  of  an  answer,  where  an  an- 
swer IS  required.  Prickettc.  Tuller,  2  Stew. 
Eq.  154.]  The  separate  answer  of  a  co- 
defendant  not  included  in  the  injunction, 
cannot  be  regarded.  Syckel  v.  Emerv,  3 
C.  E.  Green,  387. 

2  Masterman  v.  Lewis,  2  Phil.  182,  186; 
ante,  p.  1508. 

3  Angier  n.  May,  3  W.  R.  3-30;  3  Eq.  Rep. 
488,  V.  C.  W*.  For  form  of  notice  of  motion 
in  such  case,  see  Vol.  HI.  [And  see,  where 
there  was  an  abuse  of  the  process  bv  the 
party  who  sued  it  out,  Haight  v.  Lucia,  36 
Wis.  365.] 


1600 


INTERLOCUTORY  IXJUXCTIOXS  AND  RESTRAINING  ORDERS. 


1677 


The  application  to  dissolve  an  injunction  must  be  supported  by  evi- 
dence (which  is  usuallj-  given  by  aflidavit) ,  on  the  part  of  the  defendant, 
in  answer  to  that  upon  which  the  injunction  was  obtained ;  and  the 
case,  thus  made  b}'  the  defendant,  may  be  met  by  counter  e-vi- 
dence  on  the  part  of  the  plaintiff.*     The  answer  of  the  *  defendant  *1677 


*  As  to  evndence  on  motions,  see  ante,  pp. 
1598  [and  1G68.  n.  .3].  In  Poor  v.  Carleton,  3 
Sumner,  73,  74.  it  is  remarked  by  Mr.  Justice 
Story,  that  '■  If  the  whole  merits  are  satis- 
fact<")rily  denied  by  the  answer,  the  injunc- 
tion is  ordinarily  dissolved.  But  there  are 
exceptions  to  the  doctrine,  and  these,  for  the 
most  part,  are  fairly  resolvable  into  the  prin- 
ciple of  irreparable  mischief;  such  as  cases  of 
asserted  waste,  or  of  asserted  mismanage- 
ment in  partnership  concerns,  or  of  asserted 
violation  of  copyrights,  or  of  patent-rights. 
In  cases  of  this  sort,  the  Court  will  look  into 
the  whole  circumstances,  and  will  continue  or 
dissolve  the  injunction  in  the  exercise  of  a 
sound  discretion."     See  also  Clum  v.  Brewer, 

2  Curtis,  506;  Moore  v.  llvlton,  Dev.  Eq. 
429:  Bank  of  Munroe  v.  Schermerhorn,  1 
Clarke,  303;  Tong  r.  Oliver.  1  Bland,  199; 
Williams  f.  Hall,  i'j.  195;  HoUistcr  v.  Bark- 
ley.  9  N.  II.  STO;  Village  of  Seneca  Falls  v. 
Matthews,  9  I'aige,  504;  Iloagland  t'.  Titus, 
1  McO  «r,  81;  Camden  iLc.  ll.li.  Co.  v. 
Stewart,    *■  C.  E.  Green,  489  ;  Carr  v.  Weld, 

3  C.  E.  «Veen,  41;  Stotesbury  v.  Vail,  2 
Beasley,  390;  Chetwood  v.  Brittan,  1  Green 
Ch.  439;  I'unnan  v.  Clark,  3  Stockt.  135; 
r.Murrav  v.  Klsfon,  8  C.  E.  Green,  127; 
Flippin'  V.  Knatn.-.  2  Tenn.  Ch.  243].  See 
Orr  V.  Merrill,  1  Wood.  &  M.  376. 

The  general  rule,  however,  is,  that  when 
the  answer  fully  denies  the  facts  on  which 
the  plaintiff's  equitv  rests,  the  injunction  will 
\)e  dissolved.  Keid  r.  Gifford,  1  Honk.  416; 
Gibson  f.  Tiltoii,  1  I'.land,  355;  Hollister  i'. 
Barkley,  9  N.  H.  •2:iU--J:i8;  Chesapeake  & 
Ohio  Canal  Co.  r.  BaltiuKire  &  Ohio  Kail- 
road  Co.,  4  Gill  &  J.  7;  Moore'  v.  Reed,  1 
Ircd.  Eq.  418;  Livingston  v.  Livingston,  4 
Paige,  111;  Wakenian  i*.  Gillespv,  5  Paige, 
112;  .McKarlaiul  v.  McDowell,  TCar.  Law 
Rep.  110;  Williams  v.  Berrv,  3  Stew.  &  P. 
251;  Christmas  r.  Cainpbelf,  1  H.iyw.  123; 
Thomp-^on  v.  Allen,  2  llayw.  151  ;  Parkin- 
ton  V.  Trousdale,  3  .Scaui.  370;  Orr  f.  Lit- 
tMield,  I  Woo.l.  &  M.  13;  Alexander  v. 
.Mnrkham,  25  (ieo.  148;  bigh  r.  Clark,  3 
Stockt.  113;  Scott  t!.  Auics,  ih.  2'il;  Fowler 
r.  Hoe,  ib.  .367;  Wooden  r.  Wcmden,  2  (ireen 
Oi.  423;  .Mcnvin  t.  Smith,  1  (Jrcen  ^'^\.  182; 
Thorp  c.  P.ttit,  1  C.  E.  Green,  488;  The 
Morris  Caruil,  &c.  (Jo.  v.  Fngan,  3  C.  E. 
Green,  215;  Snffern  r.  Butler,  3  (;.  E.  (Jreen, 
220;  Van  Kuren  v.  The  Trenton,  &c. 
Maniif.  Co.,  2  Beiutley,  -302;  Tainler  v.  .Mayor 
of  Morri^town,  4  ('■'.  E.  (ireeii,  46;  Eaton 
V.  .Jenkins,  4  <;.  E.  (Jrer'n,  362;  Horner  v. 
Jolw,  2  Bea-'ley,  19:  Kiiiglin  v.  Fuller,  1  Mc- 
(jartcr,  41it:  (AlcClnnahan  v.  Ware.  42  Ala. 
.381;  I^.uglnxM  r.  Thompson,  39  (Ja.  1.(4; 
Check  r.  Tilley.  31  In.l.  121;  Bradford  f. 
Peckhain,  9  H.'l.  2.')0;  Keron  r  Coon,  11  ('. 
E.  Green,  26;  Hay/lctt  v.  McMillan.  11  W. 
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Va.  464;  Stilt  v.  Hilton.  3  Stew.  Eq.  579. 
And  see  Perry  v.  Micliaux,  79  N.  C.  94]. 
Not,  however,  unless  the  denial  is  positive. 
Ward  !•.  Van  Bokkelen,  1  Paige,  100;  Noble 
V.  Wilson,  1  Paige,  164;  Orr  v.  Littlelield,  1 
Wood.  &  M.  19;  Wakenian  v.  Gillespy,  5 
Paige,  112:  Roberts  r.  Anderson,  2  John.  Ch. 
204  ;  Hollister  v.  Barkley,  ubi  supra.  A  de- 
nial from  information  and  belief  is  not  suffi- 
cient. Apthorpe  i'.  Coinstock,  1  Hopk.  148; 
Ward  t'.  Van  Bokkelen,  supra ;  Poor  v. 
Carleton,  3  Sumner,  78;  Fulton  Bank  f. 
New  York  &  Sharon  Canal  Co.,  1  Paige, 
311;  United  States  r.  Parrott,  1  McAII.  C.'C. 
271;  Holdredge  r.  Gwynnc,  3  C  E.  Green, 
26;  Higbee  v.  Camden  &  Amboy  R.K.  Co., 
4  C  E.  Green,  276;  Brown  i'.  Fuller,  2 
Beasley,  271 ;  Homer  v.  Jobs,  2  Beasley,  19; 
Holmes  y.  George,  24  Geo.  636.  Nor  "is  an 
evasive  answer  sufficient.  Williams  v.  Hall, 
1  Bland,  195.  Nor  a  contradictorv  answer. 
Tong  V.  Oliver,  1  Bland,  199.  Nor  is  the 
answer  sufficient  for  this  purpose,  if  tiiere  be 
an  extreme  improbability  in  the  defendant's 
statements.  Moore  f.  llylton,  1  Dev.  Eq. 
429.  Where  the  equity  of  an  injunction  bill 
is  not  charged  to  be  within  the  knowledge  of 
the  defendant,  and  the  deleiulant  nierel_\-  de- 
nies all  knowledge  and  belief  of  the  facts 
alleged  therein,  the  injunction  will  not  be 
dissolved  on  the  bill  and  answer  alone. 
Rodgers  v.  Rodi^ers,  1  Paige,  426;  Quacken- 
bush  V.  Van  Riper,  1  Saxton,  476.  And  it 
is  always  a  good  answer  to  .Til  application  to 
dissolve  an  injunction  upon  bill  and  answer, 
that  the  equity  o(  the  bill  upmi  which  the 
injunction  rests,  is  not  <leMicd  by  the  defend- 
ant, although  no  exceptions  have  been  tiled. 
Wakenian  v.  Gillespy,  5  Paige,  112;  Voiige 
t'.  McCormick,  6  Florida,  646.  The  answer 
is  sufficient,  however,  if  it  disprove  the  facts 
stated  in  the  bill.  M'Farland  r.  >rnowell, 
1  Car.  Law  Repos.  110.  The  defendant 
iiei-d  only  show  that  llie  evidence  of  the 
plaintiff  is  eniiiled  to  no  credit.  North  v. 
Perrow,  4  Band.  1.  The  answer  must  bo 
sworn  to  if  the  defendant  wishes  to  muve  to 
dissolve  an  injunction  upon  the  bill  and  an- 
swer. Doughrey  v.  Toppi.ig,  4  Paige,  94. 
And  this,  though  the  oath  is  waived,  or  is 
otherwise  unnecessary.  Jb!>l. ;  Manchester  v. 
Dav,  6  Paige,  2;)5:  !{ainev  r.  Raiiiey,  35  .Via. 
282;  [Lytton  i'.  Steward".  2  Tenn'  Cli.  .'i«6. 
And  see  Lmklianl  r.  (  ity  of  Troy,  48  .Ma.  579.  J 
But  an  injunction  is  not  di^sidved  ipf  course, 
even  upon  a  full  denial  of  the  e(|uily  of  the 
bill,  if  the  Court  can  see  in  the  fads  dis- 
closed irood  reasons  for  relaininir  it-  Bank 
i.f  Monroe  r.  Scheinierhoiii,  1  Clarke,  303; 
Hollisi.T  r.  Bark  lev,  «('«'  m/ini ;  Sliellinan  V. 
Scott.  H.  M.  ChaVlf.  .38!),  381:  Slierrill  v. 
Harrell,  llred.  Eq.  194:  Chetwood  r  Brit- 
ton,   1  Green  Ch.  439;  Orr  v.  Littlelield,  1 
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is,  for  the  purpose  of  evidence  on  the  motion,  to  be  regarded 

*1678  merely  as  an  allidavit,  and  allkUivits  ma}'  be  received  and  *  read 

ill  opposition  thereto ;  ^  and  at  the  hearing  of  the  motion,  the 

defendant  may  avail  himself  of  any  technical  objection  to  the  bill  which 

would  have  been  hold  good  on  demurrer.'^ 

AVhore  an  interim  order  has  been  made,  and  sinuiltaneous  applica- 
tions are  nuule,  both  for  an  injunction  and  to  discharge  the  order,  the 
plaintilfis  entitled  to  begin.' 

If,  upon  hearing  the  motion,  the  Court  is  of  opinion  that  the  injunc- 
tion was  obtained  by  a  suppi'ession  of  material  facts,  or  that  it  was 
improperly  granted,  or  that  the  case  made  by  the  plaintiff  is  contra- 
dicted or  not  supported,  it  will  order  the  injunction  to  be  dissolved. 


Wood.  &  M.  10,  20;  Roberts  v.  Anderson,  2 
John.  Cli.  202;  Linton  v.  Denhain,  6  Florida, 
1533:  Allen  r.  Ihnvley,  G  Florida,  142;  Car- 
ters. 15eniu»tt,  G  Florida,  214:  Hoaulaiid  v. 
Titus,  1  MtCarter,  81;  [Liebstein  r.  Newark, 
9  C.  E.  Green.  200;  Creger  v.  Creamer,  12 
C.  E.  Green,  281;  Simon  v.  Townsend,  12  C. 
E.  Green.  302;  McCorelc  v.  Brem,  75  N.  C. 
407;  French  v.  Snell,  2  Stew.  Eq.  05].  In 
Poor  c.  Carleton,  3  Sumner,  75,  7U,  Mr  Jus- 
tice Story  remarks,  "  I  confess  I  should  be 
sorry  to  find  that  any  such  practice  had 
been  established,  as  that  a  special  injunction 
should,  at  all  events,  be  dissolved  upon  the 
mere  denial  bv  the  answer  of  the  whole  mer- 
its of  the  bill.  There  are  many  cases  in  which 
such  a  practice  would  be  most  mischiev- 
ous: nay,  mii^ht  be  the  cause  of  irreparable 
mi.schief.  The  true  rule  seems  to  rae  to  be, 
that  the  question  of  the  dissolution  of  a 
special  injunction  is  one  which,  after  the  an- 
swer comes  in,  isadilressed  to  the  sound  dis- 
cretion of  the  Court."  See  Moredock  v. 
Williams,  1  Tenn.  325;  Shellman  v.  Scott, 
K.  M.  Charlt.381),  381;  Parkinson  v.  Trous- 
dale, 3  Scam.  370.  An  injunction  will  not 
be  dissolved,  as  a  matter  of  course,  on  the 
coming  in  of  the  answer,  denyinj,^  the  equity 
of  the  bill,  if  the  plaintiff  has  adduced  aux- 
iliarv  evidence  of  his  rii?ht.  Orr  v.  Little- 
field",  1  Wood.  &  iM.  13;  [Christies.  GriHiiij,^ 
9  C.  E.  Green,  7G]. 

Where  any  material  allegation  of  an  in- 
junction bill  remains'unanswered,  the  injunc- 
tion will  not  be  dissolved.  Jackson  v.  Jones, 
25  Geo.  93;  Wooten  v.  Smith,  27  Geo.  21G; 
"Lawrence  v.  Philpot,  27  Geo.  585;  Thomas 
V.  Horn,  24  Geo.  481;  Brown  v.  Stewart,  1 
Md.  Cli.  87  ;  Washin>;ton  University  v. 
Green,  1  Md.  Ch.  07;  [Kuhl  v.  Martin,  11  C. 
E.  Green,  GO;  or  when  the  answer  is  unsatis- 
factory as  to  any  matter  which  is  an  essential 
part  of  the  equity  of  the  bill :  Gibby  r.  Hall, 
12  C.  E.  Green,  282;  or  insulHcient  in  im- 
portant particulars:  Vreeland  i;.  New  Jer- 
sey Stone  Co.,  10  C.  E.  Gieen,  140;  or  sets 
up  new  matter  in  avoidance  of  admitted 
equitv:  Johnson  v.  Corey,  10  C.  E.  Green, 
311  : 'Richardson  v.  Lifjhtfoot,  52  Miss.  508; 
Judd  V.  Hatch,  31  Iowa,  491;  nor  unless 
the  denial  of  the  answer  is  positive:  Miller 
V.  McDougal,  44  Miss.  682.     Where  fraud  is 
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the  {gravamen  of  the  bill,  the  injunction  will 
usually  be  continued  until  the  hearing. 
Bri^hinn  ?;.  White,  44  Iowa,  677;  Stewart  v. 
Johnson,  44  Iowa,  435]. 

In  New  .lersey,  on  a  motion  to  dissolve 
an  injiniction  for  want  of  equity  in  the  bill, 
or  because  the  equity  is  answered,  affidavits 
cannot  be  read  in  opposition  to  it.  Brown  v. 
Winans,  3  Stockt.  2G7  ;  Merwiu  v.  Smith,  1 
Green  Ch.  182.  Where  the  nuHion  is  based 
upon  other  grounds,  they  may  be  lead. 
Brown  i".  Winans,  supra.  Sd  that,  where  an 
answer  has  been  filed,  and  on  a  motion  to 
dissolve  an  injunction,  the  defendant  relies 
upon  any  thing  except  the  want  of  equity  in 
the  bill  and  upon  his  answer,  he  must  specify, 
in  his  notice,  the  grounds  upon  which  he  re- 
lies for  a  dissolution,  in  order  that  the  other 
party  may  be  heard  on  atlidavits.  Browii  v. 
Winans,  siijira. 

By  Chancery  Rule  43,  in  New  Jersey,  where 
a  motion  is  made  to  dissolve  an  injunction 
upon  the  answer,  the  defendant  shall  rely  on 
his  answer,  and  on  the  afUdavits  annexed 
thereto,  in  reply  to  aflidavits  annexed  to  the 
bill;  and  no  affidavits,  except  those  annexed 
to  the  bill,  shall  be  read  on  such  motion  on 
behalf  of  the  plaintiffs,  except  in  rejily  to 
new  matter  set  up  in  the  answer,  and  upon 
which  the  defendant  shall  in  any  manner 
rely  for  a  dissolution  of  the  injunction.  See 
Gariss  v.  Gariss,  2  Beaslev,  320;  Del.  &c. 
R.R.  Co.  V.  Rar.  &c.  R.R.'Co.,  1  IMcCarter, 
445 ;  f  iMulock  v.  Mulock,  7  C.  E.  Green, 
4G3.  A  motion  to  dissolve  is  addressed  to 
the  discretion  of  the  Court  Brown  v.  Has- 
kins,  45  Miss.  183;  Conallv  v.  Cruger,  40  Ga. 
259;  De  Godey  «.  De  Go'dey.  39'"Cal.  157. 
Counter-affidavits  to  the  answer  mav  be 
read.  Gillis  r.  Hall,  2  I'.rewst.  342;  Ilower- 
ton  V.  Sprague,  G4  N.  C.  451.  On  a  motion 
to  dissolve  an  injimction,  mere  technical 
errors  or  inaccuracies  cannot  be  noticed,  such 
as  the  failure  to  require  an  injunction  bond; 
and  all  amendable  defects  of  form  will  be 
considered  as  amended.  Jones  v.  Ewing,  56 
Ala.  303;  Vipan  v.  Mortlock,  2Mer.  477.] 

1  15  &  IG  Vic.  c.  80.  §  59. 

2  Barnslev  Canal  Company  v.  Twibell,  7 
Beav.  31;  Hudson  v.  Maddison,  12  Sim.  416. 

8  Eraser  v.  Whalev,  2  II.  &  M.  10. 
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either  with  or  without  costs,  as  the  justice  of  the  ease  may  require.*  If 
an  undertaking  as  to  damages  has  been  given,  the  Coui't  may  give 
directions  for  the  ascertainment  of  the  amount,  and  order  payment 
thereof  to  the  defendant.*  But  if  the  defendant  does  not  succeed  in 
satisfying  the  Court  that  the  injunction  ought  to  have  been  refused,  or 
that  it  ought  not  to  be  continued,  or  the  Court  considei*s  that  the  de- 
fendant is  estopped  b}-  his  own  laches  or  acquiescence,  the  application 
wUl  be  refused  and  the  injunction  continued.® 

Where,  in  the  case  of  a  bill  of  discover^-,  an  injunction  until  answer 
or  further  order  has  been  obtained  against  several  persons,  who  have 
jointly  commenced  an  action  at  Law,  it  wUl  not  be  dissolved  until  they 
have  all  answered.^ 

"When  the  injunction  has  been  granted  until  answer  or  further  ordv;r, 
a  motion  to  dissolve  it  will  not  be  entertained  until  the  plaintitf  has  'lad 
reasonable  time  to  consider  whether  the  answer  is  sufficient.* 

The  Court  has  refused  to  entertain  a  motion  to  dissolve  an  injunction, 
pending  an  ai)pIication  for  the  production  of  documents.® 

*  If  the  motion  to  dissolve  is  useless,  the  defendant  will  be  direct-  *1679 
ed  to  pay  the  costs  of  it,  whatever  may  be  the  result  of  the  suit.^ 

Although  the  bill  seeks  merely  an  injunction,  or  an  injunction  with 
an  account  consequent  upon  the  injunction,  and  the  result  of  an  inquiry, 
or  the  trial  of  a  question  of  fact,  is  unfavorable  to  the  plaintitl^'s  right 
to  the  injunction,  the  defendant  cannot  on  that  gi-ound  move  to  dismiss 
the  bill.  Where  a  motion  of  this  nature  was  attempted,  after  a  case  at 
Law  had  been  certilied  against  the  plaintitf,  Lord  tildon  refused  it : 
saying  that,  upon  the  certificate  from  the  Court  of  Law,  the  case  stood 
as  if  he  had  declared  his  own  o[)inion  to  the  effect  that  the  plaintiff  could 
not  succeed  in  his  motion  for  an  injunction  ;  and  that  the  cause  might 
still  be  brought  to  a  hearing :  when  the  Court  might  entertain  a  different 
opinion  upon  the  title.'* 

Although  an  injunction  ma}'  be  granted  ex  parte^  and  sustained  upon 
a  motion  to  dissolve  it,  yet  if,  at  the  hearing  of  the  cause,  there  be  no 
evidence  against  the  defendant,  the  bill  will  be  dismissed.^ 

♦  Antf,  p.  1004;  Spotfiswooflo  v.  Clarke,  v.  Doublodny,  1  V.  &  R.  407;  Niivlor?-.  Mid- 
2  I'hil.  154;  1  C.  r.  (Joop.  t.  (jotf.  2.j4;  10  dieton,  2  .Mad.  131;  Nanni-y  r.  Vsiuirhan.  8 
Jiir.  104'J:  Cory  r.  Variiioiilli  &  Ndrwich  Sim.  4.'{0;  and  see  (ilnscotl  ».  Copper  .Miiifrs' 
lOiilwav  (.'otiipaiiv,  i  Ilarc,  ')'.yi\   Dalf^linh  v.  Compaiiv,  11  Sim.  :114. 

.larvic,' 2    MX.  "&    Cj.  231;  (Jr.-at   Western  »  Gillion  v.  Chaytors,  8   nenv.    107;  but 

iiaiiwav  (>>mpaiiv   e.  0.\fi>rd,  Worcester,  &  oee  Stanley   v.   Houd.  ."j  Heav.  175;  Cresy  v. 

Wnlverhanipion  Uailway  Company,  5  De  (j.  Ueavan,  ih.  177,  n.     [Hut  the  injunilion  will 

&  S    437;  Roilidale  Cjiiml  Coiilpaiiy  f.  Kin;:,  hi?  dissolved   as   soon  as   llio   answer   is  jwr- 

2  Sim.  N.  S.  78;  [Woocl  v.  WocmI,  I..  K.  10  fecled.  Henwood  v.  Jarvis,  12  C  K.  Green, 
Ya\.  I'.t3,  207).   For  form  of  order,  nee  Seton,  247.  J 

941,  No.  1 ;  'J42,  No.  3.  "  Storer  r.  .laekson.  12  Sim.  503. 

6  See  'intt,  pp.  1080-1082;  and  ACO  Ncwby  1  Norton  v.  Nieliols.  4  K.  &  .1.  475. 

V.  Harrison,  'J  W.  1{.  849.  ^  Brooke  v.  Clarke,  1  Swnns^550;   [Colo 

«  I'aikinulon  t.  I'atkinjfton.  1  Dick.  101;  v.  Sands,  1  Tenn.  183.] 

Attornev-General  r  lliirrows,  Hi.  128;  Anon.,  «  liarlield  v.  Kelly,  4  Rnss.  .3.5.5,  .358.     [A 

3  Alk.  4S.">;  Keistel  V.  Kinc's  College,  Cam-  formal  order  to  <lissolvo  an  injunction  is  not 
bridi;e,  10  IWav.  4'Jl ;  Gia.scott  v.  Laiif,',  3  M.  necessary  where  there  is  a  Inuil  decree  di»- 
4tC.  451.  posinj;ohhe  controversy.  Mu^grovu  ».  Stay- 

'  White  V.  Stcinwacks,  19  Vc».  83;  Joseph       ler,  37  Ind.  123. J 
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In  gonoral,  a  parly  \y1io  is  outilled  to  an  injunclion  is  also  entitled  to 
the  costs  of  it;  but  if  he  has  asked  too  much  by  his  notice  of  motion, 
he  may  be  dei)nved  of  the  costs  to  which  he  would  otherwise  have  beeu 
entitled.* 

An  interlocutory  injunction  or  restraining  order  continues  in  force, 
notwithstanding  the  suit  has  abated ;  and,  in  such  case,  if  the  party 
enjoined  wishes  to  get  rid  of  the  injunction,  he  must  move  upon  notice 
that  the  plaiutilf,  or  the  persons  representing  his  interest,  may  revive 
within  a  given  time,  or  else  that  the  injunction  may  be  dissolved.*^ 


Section  III.  —  Continuing  or  granting  Injunctions  at  the  Hearing. 

An  injunction,  which  has  been  granted  upon  an  interlocutory  appli- 
cation, is  superseded  by  the  decree  made  at  the  hearing  of  the  cause. 
If,  therefore,  it  is  intended  that  it  should  still  remain  in  force,  it  must 
be  expressly-  continued.''  Injunctions  are  continued  at  the  hear- 
*1G80  ing  either  provisionally  or  permanently.''  They  *  may  be  con- 
tinued provisionally,  pending  inquiries  or  accounts  which  are 
preparatory  to  a  final  adjudication  upon  further  consideration.^  Injunc- 
tion ma}'  be  permanently  continued,  or  made  perpetual,  by  Jhe  decree, 
where  the  party  enjoined  is  in  possession  of  some  instrument  conferring 
a  legal  right,  which  it  is  contrarj'  to  equity  that  he  should  be  permitted 
to  exercise  to  the  detriment  of  the  plaintiff.^  Therefore,  where  the 
plaintiff  gave  to  the  defendant  three  promissory  notes  for  a  particular 
purpose,  on  his  undertaking  to  make  no  improper  use  of  them,  but 
afterwards  the  defendant,  contrary  to  his  promise,  put  the  notes  in  suit 

*  Moet  V.  Couston,  33  Beav.  578.  Equity  could  obtain  relief  in  a  Court  of  Law. 

5  Ante,\)^.  15-4-3,  1544;  Randall  v.  Mum-  Cariithers  v.  Hartsfield,  3  Yerger,  366.  An 
ford,  18  Ves.  427;  Stuart  v.  Ancell,  1  Cox.  injunction  will  be  made  perpetual,  to  prevent 
411:  Hill  V.  Hoare,  2  Cox,  50;  Wheeler  «.  the  record  of  a  deed  void,  as  forged  and 
Malins,  4  Mad.  171;  Adamson  v.  Hall,  T.  &  fraudulent,  from  being  used  as  evidence  of 
R.  2.^8  ;  and  see  Jones  v.  Massev,  and  Turner  title.  Bushnell  v.  Harford.  4  .John.  Ch.  302. 
r.  Cole,  cited  3  Beav.  292  ;  [Thompson  v.  Hall,  So  an  injunclion  was  made  perpetual  where  it 
5  Yerg.  418].  As  to  the  effect  of  abatement  appeared  that  the  defendant's  mill-dam  in- 
upon  a  perpetual  injunction,  see  post,  p.  jured  the  healtli  of  the  plaintiffs,  although  an 
1683.  indictment  for  the  same  nuisance  was   still 

6  Seton,  944.  pending.      Attornej'-General    v.   Hunter,    1 

7  See  Seton  Dec.  943  e«  seg-.  [Apartydis-  Dev.  Eq.  12.  So,  to  prevent  a  party  from 
rossessed  bv  a  wrongful  injunction  may  be  shutting  up  an  alley,  who,  upon  the  promise 
restored.    Waugeliu  v.  Goe,  50  111.  459.]  of  keeping  it  open,  has  induced  a  vendee  to 

1  Old  V.  Old.  Seton,  105,  No.  3.  make  a  purchase  or  to  pay  a  higher  price  for 

2  As  for  example,  a  bond  and  mortgage,  property  adjoining  upon  it.  Trueheart  v. 
void  by  reason  of  the  obligor  and  mortgagor  Price,  2  Munf.  468.  For  other  cases  where  a 
bein"-  "under  age.  Colcock  v.  Ferguson,  3  perpetual  injunction  will  be  allowed,  see 
De.«aus.  482;  see  Allen  v.  Minor,  2  Call,  70.  Armstrong  t'.  Hickman,  6  Munf.  287;  Will- 
So  a  recognizance,  where  bail,  having  become  banks  v.  Duncan,  4  Desaus.  536  ;  Gouverneur 
fixed  at  Law,  are  luider  the  equitv  of  the  v.  Titus,  1  Edw.Ch.  477;  BrevoorttJ.  McJim- 
case,  entitled  to  be  discharged.  Ratlibone  v.  sev,  1  Edw.  Ch.  551;  Thomas  v.  Brashear,  4 
Warner,  10  .John.  587.  So  a  judgment,  ren-  Monroe,  08;  Nicoll  v.  Trustees  of  Huntnig- 
dered  on  a  bond  obtained  by  fraud.  Kruson  ton,  1  John.  Ch.  166  ;  Trustee.?  of  Louisville 
V.  Kruson,  1  Bibb,  184.  So  a  judgment,  v.  Grav,  1  Litt.  148  ;  Ncwburgh  Turnpike  Co. 
which  is  satisfied.  Brinckerhoff  v.  Lansing,  v.  Miller,  5  .Fohn.  Ch.  Ill ;  Belknap  v.  Bel- 
4  John.  CU.  69.    So  a  void  judgment,  though  knap,  2  John.  Ch.  403. 

it  is  obvious  the  party  seeking  the  aid  of 
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against  the  plaintiff,  who  thereupon  filed  a  bill  praying  that  the  notes 
might  be  delivered  up  to  be  cancelled,  and  that  the  defendant  might  be 
restrained,  by  injunction,  from  proceeding  upon  them,  the  Court,  at  the 
hearing,  directed  that  a  perpetual  injunction  should  issue,  and  that  it 
should  extend  to  restrain  the  indorsing  and  further  negotiation  of  the 
notes.' 

The  general  course  of  the  Court,  where  a  party  is  in  possession  of  a 
security  or  other  instrument  which  it  is  against  conscience  that  he 
should  use  against  the  defendant,  is,  however,  to  direct  it  to  be  deliv- 
ered up  and  cancelled :  a  course  which  it  will  adopt  even  where  the 
instrument  is  void  in  Law  ;  although  it  has  been  sometimes  doubted 
whether  this  remedy  is  applicable  to  cases  of  this  description :  as  the 
circumstances  which  render  tlie  instrument  void  at  Law  might  be  shown 
or  pleaded  there,  to  any  action  which  might  be  brought  upon  such  an 
instrument.* 

The  practice  of  extending  injunctions  at  the  hearing,  so  as  to 
•  render  them  perpetual,  is  not  confined  to  cases  in  which  the  *1681 
party  is  in  a  position  to  annoy  the  plaintiff  by  proceedings  which 
he  may  have  a  legal  right  to  institute ;  but  it  is  applied  to  prevent  a 
continuation  or  repetition  of  acts  for  which  the  party  has  no  legal 
authority  whatever.  Thus,  injunctions  to  restrain  waste,  or  the  in- 
fringement of  a  patent,  may  be  made  perpetual  at  the  hearing.  So, 
also,  may  injunctions  to  i-estrain  the  piracy  of  a  publication  ;  ^  or  to 
restrain  the  use  by  one  tradesman  of  the  trade-marks  of  another ;  ^ 
but  to  support  a  decree  for  a  perpetual  injunction  the  Court  requires 
that  there  sliall  be  nothing  like- a  doubt  in  the  case.'  Thus,  where  the 
defendant  had,  in  two  numbers  of  a  periodical  publication  of  theatrical 
criticism,  inserted  detached  extracts,  to  the  amount  of  six  or  seven 
pages,  from  a  farce,  the  property  of  the  plaintiff,  containing  forty  pages, 
which  were  interspersed  with  criticisms,  Sir  William  Grant  M.  11.  con- 
sidered the  question,  whether  the  defendant  had  transgressed  the 
allowed  limits  of  fair  extracts,  too  doubtful  to  warrant  the  Court 
in  making  a  decree  for  a  perpetual  injunction,  and  dismissed  the  bill 
with  costs.* 

In  order  to  entitle  a  plaintiff  to  an  injunction,  at  the  licaring,  it  is 
not  absolutely  necessary  that  he  should  previously  have  made  an  intcr- 

«  ChcnncI  v.  Cliiirrhmnn,  3  Brn.  C.  C.  IG,  Hnro,  !i4.'5;  Kelly  v.  Ilonpor,  1  Y.  &  C.  C.  C. 

n.;  Rliiif'haw  r.   .Ionian,    Hi.  17,  n.;  (iiul  sto  l'.)7  ;  unlr,  pp.  l(i4-'!-1048. 
ib.  c<l.   \MU   n.   (2);  Ilnrriiinlnii  v.  Uii  Clin-  -  Milliiitct..n   r.    Fox,  :\  M.  &  C.  338,  351  ; 

tcl,  1  Bro.  C.  (;.  12-1;  2  Swaii-t.    \r>H,   ii.;  S.  nnr.-,  l>p.  lfi4«,    104!l. 
C.  n/»«i.  Harriiijjtiin  r.  Cluixtol,  2  I>ii-k.  581.  "   A    pcr|Mt\ial     iiijimclion    will    not    1)0 

*  S<'«  2  Swanitt.  l.")7,  n.;  wimre  the  rases  granted  to  restrain  ttie  defendnnl  from  hrinfj- 

on   this  siihject  nrn   colleeted.      Simpson  v.  in>^  Huit.-*   for  a  idiitiiiiieil   tre.spass,  the  rif,'lit 

I»r(l    Howden,  3  M.  &  C.   1(7;  2  Slorv  Kq.  not   having  hooi   dotcnnined  at  I^iw.     I'.ld- 

Jur.  §5  r/j;)-707 ;  Hronilcv  v.  Ilcdland,  5'Siim-  rid^e  «'•  Hill,  2  .John.  Ch.  282. 
Dor'M  Yes.  r,10,  note  (^i),'Bnd  i-axei"  cited.  •*  Whillin^'hani  v.  Winder,  2  Swanst.  428; 

»  Marklin  r.  Hiehnrrl-ion,  Anih.  0;t4,   CM;  dce  aUo  Haily  v.  Taylor,  1  K.   ^c   M.  73  ;  and 

•nd  for  the  order  in  that  cnxo,  M-e  Selon,  !»44,  n.n  to   the   form   of  the  iniunrtion,  where  tho 

No.  2;  Manhv  v.  Owen,  4  Hiirr.  232!»;  cited  defendant  Biihmit.".  see  Attorney-General  v. 

13  Vos.  502; 'se*  aUo  Colburn  v.  Simmn,  2  Doylu,  10  Jur.  N.  S.  300. 
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locntory  applic\ation  for  one  ; "  and  ho  is  at  liberty  then  to  claim  an 
injunction,  although  he  may  have  previously  failed  to  obtain  one,  or  to 
supi)ort  it  when  obtained.'^  But  where  he  has  not  previously  obtained 
an  injunction,  he  has  the  obligation  of  making  out  a  clear  and  unexcep- 
tionable title  at  the  hearing  imposed  upon  him,  and,  if  he  fails  in  that, 
he  will  not  be  allowed  to  use  the  facts  proved  in  the  cause  as  evidence 
of  a  prima  fade  case,  giving  him  a  right  to  further  time,  for  the  purpose 
of  enabling  him  to  establish  more  satisfactorily  his  legal  title. 

The  principles  above  laid  down  do  not,  of  course,  apply  to  those 
injunctions  which  are  only  granted  at  the  hearing  of  the  cause :  such  as 
mandatory  injunctions ; '  injunctions  to  restrain  the  setting  up  of  out- 
standing terms  ;  and  others  of  that  description. 
*1682  *  With  respect  to  the  cases  in  which  the  Court  will  decree 
perpetual  injunctions  at  the  hearing  of  the  cause,  it  may  be  men- 
tioned, that  if  a  decree  has  been  made  for  the  performance  of  trusts,  the 
defendant  will  be  perpetually  enjoined  from  setting  up  a  legal  estate  in 
order  to  overturn  it.^  So,  if  a  will  is  established  against  an  heir,  who 
suffers  the  bill  to  be  taken  pro  confesso  against  him  :  as  that,  in  effect, 
is  confessing  he  has  no  claim,  if  he  permits  the  decree  or  order,  by 
which  he  is  excluded,  to  be  made  absolute :  which  is,  in  effect,  admit- 
ting that  if  he  had  any  claim  he  has  abandoned  it :  the  Court  will  enforce 
the  decree  or  order,  until  it  is  duly  reversed  ;  and  it  will  grant,  for  that 
purpose,  a  perpetual  injunction.'^ 

Perpetual  injunctions  will  also  be  decreed,  where  the  same  question 
has  been  frequently  litigated  in  the  same  manner  ;  or  where  it  is  likely 
to  be  contested  in  a  multiplicity  of  suits.  This  is  the  foundation  for  a 
bill  of  peace,  where  it  is  necessary  to  quiet  the  rights,  after  repeated 
ejectments  :  ^  for  such  a  proceeding,  unless  prevented,  would  become 
oppressive  to  the  opposite  party  ;  *  or,  where  there  is  one  general  right 
to  be  established  against  a  great  number  of  persons :  as,  the  right  of  a 

6  Bacon  v.  Spottiswoode,  1  Beav.  382,  384 ;  *  Ante,  p.  1661 :  Leighton  v.  Leiffhton,  1 
S.  C.  on  appeal,  nom.  Bacon  v.  Jones,  4  M.  P.  Wms.  671  ;  1  Str.  404  ;  4  Bro.  P.  C.  cd. 
&  C  433-  Kodsers  v.  Nowill,  6  Hare,  325,  Toml.  378  ;  Dcvoiisher  v.  Newenham,  2  Sch. 
32:) ;  Ciiddon  v.  Morley,  7  Hare,  202,  205;  &  Lef.  199,  211 ;  Earl  of  Bath  v.  Slierwin,  10 
Dickenson  v.  Grand  Junction  Canal  Com-  Mod.  1 ;  4  Bro.  P.  C.  ed.  Toml.  373 ;  Hodg- 
panv,  15  Beav.  2G0;  Davies  v.  Marshall,  1  son  v.  Duce,  2  Jur.  N.  S.  1014,  V.  C.  S.; 
Dr."  &  Sm.  557,  500.  As  to  the  effect  of  Lowndes  v.  Bettle,  10  Jur.  N.  S.  226 ;  12  \V. 
^(((Tics  or  acquiescence,  see  Attornev-General  R.  399,  V.  C  K. 

V.  Luton  Board  of  Health.  2  Jur.  !N.  S.  180,  [To  prevent  a  multiplicity  of  suits  is   a 

IS-'-  Patchiuf^jJ.  Duhbins,  Kay,  1,  9  ;  Joini-  distinct    ground    of    equitable   jurisdiction, 

sonr.  Wvatt,  2  De  G.,  J.  &  1S.18;  Turner  «.  Biddle    v.    Kainsey,    52     Mo.     153;     Rich- 

Mirlield,34  Beav.  390;  [Hogg  «.  Scott,  L.  R.  mond  v.    Dubuque   R.    Co.,    33   Iowa,    422; 

18  I'll.  444.]  Imperial  Fire  Ins.   Co.  v.  Gunning,  81   ill. 

C  Bailv  V.  Tavlor,  ubi  nip.  236.    The  principle  was  ajiplied  to  a  bill  filed 

7  Gale  r.  Abbot,  8  Jur.  N.  S.  987,  V.  C.  by  a  railroad  company  against  a  municipal 
K.;  nnie,  p.  1503:  but  see  Beadel  u.  Perrv,  corporation  to  enjoin  77  suits  brought  to  re- 
L.  R.  3  Kq.  465;  cited  nnte,  1662,  note.       "  cover  penalties.     Third  Av.  R.  Co.  v.  Mayor, 

1  Askew  ».  Poulterers'  Company,  2  Ves.  54  N.  Y.  1.59.  And  to  a  bill  by  a  county  to 
S.  90;  Buckingham  v.  Buckingham,  2  Eq.  enjoin  a  large  number  of  suits  begun,  and  the 
Ca.  Ab.  pi.  11,^520.  institution  of  others,  on  notes  of  the  county 

2  Seibv  V.  Selbv,  2  Dick.  678.  illegally  issued.      Supervisors  of    Saratoga 

3  2  Storv  I'xi.  "Jur.  §§  8.52-868-.  Eldredge  County  v.  Deyoe,  19  Alb.  L.  J.  438  (Crt.  of 
t.  Hill,  2  ./ohn.   Ch.  281,  282;  Alexander  v.  App.  Jf.  Y.)] 

Pendleton,  8  Cranch,  462,  468. 
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parson  against  his  parishioners  for  tithes  ;  or  the  right  of  parishioners 
against  a  parson  for  a  modus ;  or  the  rights  of  a  lord  of  the  manor 
against  his  tenants  for  encroachments  ;  or  the  right  of  the  tenants  against 
the  lord  for  disturbance :  for,  as  the  difficulties  would  be  insuperable 
if  each  of  the  parties  should  attempt  to  determine  their  particular 
rights  by  separate  and  distinct  actions,  the  Court  will  put  the  whole  in 
peace  b}-  a  perpetual  injunction.'^  An  injunction  will  also  be  granted  at 
the  hearing,  whenever  it  is  necessary  for  the  purposes  of  complete  jus- 
tice :  ®  although  it  is  not  prayed  by  the  bill.'' 

As  a  general  rule,  an  injunction  can  only  be  made  perpetual  at  the 
hearing  of  the  cause  ;  *  and  the  plaintiff  has  a  right  to  proceed  with  his 
cause  for  that  purpose,  although  he  has  obtained  an  interlocutory 
injunction  which  has  been  acquiesced  in  by  the  *  defendant.^   By  *1683 
consent,  however,  the  injunction  may  be  made  perpetual,  on  an 
interlocutory  application.'^ 

It  is  not  usual  to  issue  a  second  writ  when  the  injunction  is  made 
perpetual ;  it  may,  however,  be  issued  and  served.^ 

An  injunction  which  has  been  made  perpetual  is  so  far  final  as  to 
remain  in  force  notwithstanding  the  abatement  of  the  suit :  for  if  it  was 
necessary  to  revive  upon  every  abatement,  that  would  be  in  effect  a 
perpetual  suit.* 


Section  IV.  —  Consequences  of  the   Breach  of  an  Injunction  or 
Restraining  Order. 

The  remedy,  in  the  event  of  the  broach  of  an  injunction  or  restraining 
order,  is  by  committal ;  and  not  by  attachment.'^  What  will  be  con- 
sidered *s  a  breach,  depends  entirely  upon  the  form  of  the  injuni-tion  or 
order,  and  the  nature  of  the  act  to  be  prohibited."     Any  person  who 

»  Lord  Tenhnm  v.   Herbert,   2  Atk.4S3;  197;  [Yeomans  v.  Kilvinf,'ton,  1   Dick.  351; 

Mavnr  of  York   r.  I'ilkiiifcton,    1   Atk.  282;  Oldlicld  v.  Cobbett,  2(1  IJuav.  5U3 ;  .lustice  «. 

Coiivers  v.   I>ird   Aberf,'uveniiv,  ib.  235:  but  McHroom,    1  Lea,  SStiJ.     As  to  flic  cffcit  of 

see  "I.<ird   Seftoii   v.  I^.rd  Salisl)urv,  7  W.  K.  abatement  upon  an  interlocutory  injunction, 

272.     f.Vc  l.<-bii;h  &c.  K.  Co.  P.  McFarlan.  3  gee 'inrc,  p.  1079. 

Stew.  Ivi.  l.X'i.]  ^  Hiaithwaile's  Pr.  228;  Seton,  945,  947; 

8  i)i(ken^on    v.    Grand    Junction    Canal  AnKorstcin   r.   Hunt.    0   Ves.   4SS  ;  Cnnch  v. 

Companv,  l.-i  IWav.  2(;().  Marshall.  8  \V.   U.  410,  V.  <".  W.;   |  Worces- 

^  Hloinli'-ld   v.   Kvrc.   8  Bonv.  250,  259;  9  ter   v.    Truman,    1     McLean,    48.);  (Jray    v. 

Jiir.   717;  Kovnell  v.   Sprv,  1   De  ti.,   M.  &  Chicago,  &c.  K.  Co.,  I  Woohv.  (i.t ;  lanshawe 

(;    r,00;  but  Hoe  Kusscll  r.  London.  Chatham,  t».  Tracv,  4  Hiss.   490.     But  see.S.JK.onmak.-r 

&  Dover  lOiilwav  Companv,  4  (;i(T.   40.1;  S.  ti.  (Jilleit,   3  .Johns.   Ch.   311;  Kutherford  e. 

C.    nnm.   N<.rninn   Sr„tt-I{ussell    v.    ly.ndon,  Mel.alf,   5  Hayw.  68;    State   v.  Cutler,    13 

Chatham,   &    Dover   liuilwav,  9  Jur.   N.  S.  Kan.  \-\\\. 

2Q(,7  fl  See  St.  .John's  College  r.  Carter,  4  M. 

«  Davp.  Snec.  3  V.  &  B.  170;  Seton.  944.  &  C.  497;  S.  (;.  nw/i.  St.  .John's  Colhre  t>. 

1  Duke  of  R<-auf..rt  p.  Morris,  0  Hare,  350;  I'ratt,  3  .Jur.  187;  Money  f.  .Ionian.  LI  Heav. 
■ee  S.  C.   2  Phil.  f.8:t;  12  .Jur.  014.  229;  Jjinsinj;  r.  Kaston,  7  I'ai^e.  304;  M  (.rc- 

2  Seton,  941;  Morrell  r.  Pearson,  12  Bcav.  die  v.  Senior,  4  Pai«e,  378.  .NoIIiiuk  fan  1)6 
284  deemed  a  breach  of  an  injunction  forbiddmn 

8  Braithwaitc'*   Pr.  220.     For  fonn  of  a  the  disturbance  of  a  ri^'llt  of  way  which  docs 

Aerpelunl  injunction,  nee  Vol.  III.  not  interfere  with  its  free  exercise.     Bosley 

4  Askew  p.  Townsen.l.  2  l)i<  k.  471 ;  S.  C.  v.  Susquehanna  Canal,  3  Bland.  ti3.     [It  i»  a 

•om.    Ascou^h  v.  Town.shend,  cilcd  3  Vca.  violation  of  an  injunction  restraining  a  d»- 
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acts  ill  contra  vent  ion  of  it  >vill  bo  lickl  to  have  been  gnilty  of  a  con- 
toini)t,  and  may  bo  ordoivd  to  bo  oounnittod.'^ 

An  injnnotion  operates  IVoni  tlie  date  of  the  order,  and  not  from  the 
scaling  of  the  writ ;  ^  and  althongh  it  has  been  irregnlarly  obtained,  it 
is  still  an  order  of  the  Conrt,  and  ranst  be  discharged  before  it  can  be 
disobeyed.^  AVhere,  however,  the  defendant  and  his  solicitors  had  been 
guilty  of  a  breach  of  an  injunction  wiiich  was  irregular,  Lord  Eldon 
refused  to  commit  tliem  ;  but  ordered  them  to  pay  the  costs  occasioned 

b}'  the  breach,  and  of  the  motion  to  commit. ^° 
*1684       *  Before  the  Court  will  punish  for  a  breach  of  an  injunction  or 

restraining  order,  it  must  be  clear  that  the  party  knew  that  the 
injunction  had  been  issued,^  or  that  the  order  had  been  made.  Stricitly 
speaking,  he  ought  to  be  served  with  the  writ  or  order  itself,  in  the 
manner  already  pointed  out ;  but  circumstances  may  justify  a  commit- 
tal, without  the  actual  service  of  the  writ  or  order  :  as  where  the  matter 
is  pressing,  and  there  is  not  time  to  procure  it :  in  which  ease,  as  we 
have  alread}-  seen,-  the  immediate  service  of  the  writ  will  be  dispensed 


fendant  from  disposinp^  of  property,  to  deliver 
the  property  i»  compliance  with  a  sale  made 
previouslv  "to  the  service  of  the  injunction. 
Jewett  f." Bowman,  12  C  E.  Green,  171.  So, 
where  the  injunction  was  against  running  a 
ferry  between  two  points,  and  the  party 
changed  one  of  the  points:  Mavor  of  N.  Y.  v. 
N.  Y.  Ferr^^  Co.,  40  N.  Y.  Sup.  Crt.  300. 
That  the  injury  was  done  before  service  of 
tlie  injunction,  and  that  the  subsequent  acts 
have  done  the  complainant  no  further  injury, 
will  not  excuse  where  those  acts  were  in- 
tended to  make  the  injury  complete.  Thropp 
V.  Field,  10  C.  E.  (irecn,  IGG.  Nor  will  a 
common  rumor  tliat  the  injunction  was  dis- 
solved.    Morris  v.  Hill,  ]  Stew.  Eq.  .33.] 

"i  Harvey  ii.  ]Mou;itague,  1  Vern.  57,  122 ; 
IjOrd  Welleslev  r.  Earl  of  Mornington,  11 
Beav.  180,  18  f;  12  .)ur.  307.  [See,  as  to  the 
proper  practice  where  an  injunction  has  been 
disolieyed  by  a  married  woman.  Hope  v. 
C^arnagie.  L."  R.  7  Eq.  263.]  A  writ  of  in- 
junction was  issued  to  restrain  the  defendants 
from  removing  certain  machinery  which  was 
in  their  possession,  and  it  was  held  that  they 
would  be  guilty  of  contempt  if  they  stood  by 
and  quietly  suffered  it  to  be  removed,  even 
tiiough  they  did  not  activeh'  ])articipate  in 
the  removal.  Stimpson  v.  Putnam,  41  Vt. 
238.  The  object  of  the  proceeding  for  con- 
tempt is  twofold:  first,  to  punish  the  guilt}' 
party;  secondly,  to  compel  restitution  to  the 
party  injured.  Stimpson  v.  Putnam,  supra. 
The" plaintiffs  in  the  above  case  had  a  final 
decree  for  the  value  of  the  macliinery  re- 
moved. 

8  Ilearn  v.  Tennant,  14  Ves.  13G;  James 
V.  Downes.  18  Ves.  522 ;  Rattray  v.  Bishop, 
3  Mad.  220. 

'■)  Robinson  v.  Lord  Byron,  2  Dick.  703 ; 
Woodward  v.  King,  ib.  TJ7 ;  S.  C.  nom. 
Woodward  v.  I'-arl  Lincoln,  3  Swanst.  G2G; 
Stimpson  v.  Putnam,  41  Vt.  238;  see  An- 


droscoggin, &c.  R.R.  Co.  V.  Androscoggin 
R.R.  Co.,  49  Maine^  392;  Read  v.  Dews, 
R.  M.  Charlt.  358.  [Rutherford  v.  Metcalf, 
5  Hayw.  58.  But  not  where  the  injunction 
issues  in  a  matter  over  which  the  Court  could 
not,  under  any  circumstances,  have  juris- 
diction.    Dickey  v.  Reed,  78  111.  261.] 

10  Partington"?,-.  Booth,  3  Mer.  148;  Drewry 
V.  Thacker,  3  Swanst.  540.  Where  an  in- 
junction is  in  operation,  a  party  should  re- 
spect it,  although  improperly  issued.  Moat 
V.  Holbein,  2  Edw.  Ch.  188.'  The  Court  will 
take  into  consideration  the  fact,  that  the 
injunction  Avas  erroneously  granted,  and 
without  sufficient  equity  to  sustain  it,  in  de- 
termining the  extent  of  the  punijihuient  to 
be  imposed  upon  the  party  who  has  been 
guilty  of  a  breach  of  it.  Sullivan  v.  Judah, 
4  Paige,  444. 

1  See  Androscoggin  &  Kennebec  R.R.  Co. 
V.  Androscoggin  R.R.  Co.,  49  Maine,  392. 
On  afiidavits  of  a  breach  of  an  injunction 
to  stay  waste  and  of  personal  service  of  a 
copy  of  the  afiidavits,  and  notice  of  the 
motion,  an  attachment  was  ordered  to  bring 
up  the  defendant  to  answer  for  the  contempt. 
Schoonmakcr  v.  Gillett,  3  John.  Ch.  311 ;  see 
Rutherford  v.  Metcalf,  5  Hayw.  GO.  [Under- 
wood's Case,  2  Humph.  4G;  State  v.  Cutler, 
13  Kans.  131.] 

For  form  of  committal  for  breach  of  an 
injunction,  see  2  Seton  Dec.  (3d  Eng.  ed.) 
945;  Stimpson  r.  Putnam,  41  Vt.  238;  Howe 
V.  Willard,  40  Vt.  054,  064.  Since  Jie  Van- 
sandau,  1  Ph.  G05,  it  is  usual  to  insert  in  the 
order  an  express  adjudication  on  the  contenipt. 
as  held  the  better  form  in  a  ease  of  special 
contempt;  but  such  adjudication  is  not  es- 
sential.  S.  C,  2  Seton  lice.  (3d  Eng.  cd.)  945. 

2  A7ile,  p.  1673;  Ellcrton  v.  Thirsk,  1  J. 
&  W.  37G;  Gooch  v.  Marshall,  8  W.  R.  410, 
V.  C.  W. 
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with,  and  service  of  a  copy  of  the  minutes  of  the  order,  or  of  a  notice 
of  its  having  been  made,  will  be  sufficient. 

In  some  cases,  a  committal  may  be  ordered,  where  neither  the  writ 
nor  the  minutes  of  the  order  have  been  served,  nor  any  personal  notice 
given.  Thus,  it  was  held  by  Lord  Hardwicke,  that  if  the  person  was 
in  Court  at  the  time  the  order  for  an  injunction  was  pronounced,  that 
alone  would  be  sufficient  notice  ;  ^  and  if  the  party  remains  in  Court, 
until  the  order  is  about  to  be  made,  he  cannot,  b}'  leaving  at  that 
instant,  avoid  its  consequences.*  So,  also,  if  he  is  informed  that  the 
injunction  has  been  granted,  and  there  will  be  no  delaj'  on  the  part  of 
the  plaintiff  in  endeavoring  to  get  the  order  drawn  up,  the  defendant 
will  be  committed  for  the  breach  of  it :  because  it  would  be  a  contempt 
to  act  contrary  to  such  an  order,  when  he  knew  the  order  was  rnade.^ 
In  these  and  the  like  cases,  all  the  mischief  might  be  done,  and  the 
Court  might  as  well  grant  no  injunction  at  all,  unless  this  kind  of  notice 
was  to  be  held  sufficient.  In  the  instance  of  an  injunction  against  com- 
mitting waste,  the  party  in  the  interval  might  lay  the  axe  to  the 
trees  ;  or,  if  it  was  against  marr3-ing  a  ward  of  Court,  *  the  mar-  *1685 
riage  might  be  had  next  morning,  bj'  a  license  fraudulently 
obtained.'  In  short,  the  Court  will  not,  under  such  circumstances, 
permit  a  man  to  elude  its  justice,  by  doing  that,  before  the  injunction  is 
sealed,  which,  if  it  was  actuall}-  scaled,  would  be  a  contempt ;  but  the 
plaintiff  must  not  be  guilty  of  any  unnecessar}-  delay,  either  in  getting 
the  order  drawn  up,  or  in  serving  it,  or  the  writ,  when  obtained.'^ 

The  order  for  committal  is  obtained  upon  motion,  of  which  notice 
must  have  been  duly  served  personall}'  upon  the  person  committing  the 
contempt.'  The  terms  of  the  notice  of  motion  should  be  that  the  party 
"  may  stand  committed"  to  Whitecross  Street  Prison,  for  breach  of  the 
injunction.*     If  the  breach  has  been  committed  by  a  person  who  was 

*  Anon.,  3  Atk.  .5(57;  Skip  t'.  Ilarwood,  i6.  Ifi75,  note  (2).  The  practice  fonnerly  was, 
664:  fFarnHWorth  v.  Fowler,  1  Swan,  1.]  fliat,  upou  allidavit  of  service  of  the  mjunc- 

*  Hcarn  r.  T<iiiiaiit,  14  Ve».  l.)(j.  tioii,    an    attaciimcnt   would    issue    for    the 

*  See  Kmlirott  v.  Mattiis.  1  Stockf.  110;  l)rca(h  of  it.  If  the  defendant  wa.*  arrested 
Newark  I'lank  Koad  Co.  f.  Kluicr,  1  Stoikt.  upon  the  attachnu-nt.  and  entered  his  ajipear- 
7.54  ;  ri-opii-r.  Slurtevant,  .5  S.jd'ii,  '277;  Male  nnci'  with  the  Kc','istrar,  int(Tro,:,'.it(iiii's  were 
0.  Thonia"',  .'(  VAw.  (,'h.  'ZM't;  .Viidro^'cofrifin  iSc  tiled  and  exhiliitcd  a;;aiiist  him,  to  which  he 
Ken.  IJ.IJ.  <■<>.  f.  Andriis<ii(;^'iii  U.K.  Co.,  4!)  nnist  answer  ujion  oath.  If  he  denied  the 
.Maine,  .'l!t2:  Howe  r.  Willanl,  40  Vf.  0.54,  hervice,  tlie  other  jiarty  nii^'ht  e.Naniinc  wit- 
6t»2.  If  the  injunction  wa.t  pro|nTly  jfranted,  nesses  to  prove  it.  and,  if  proved,  the  Court 
the  .«er\-ice,  thoujjh  out  of  the  State,  answers  made  him  pay  all  costs  >in<l  charj;es  hefore  ho 
all  the  ends  for  which  it  was  intended.  It  could  he  di,<charf;ed.  Ilarr.  cd.  Newl.  551. 
ii.prices  the  partv  of  the  order  of  the  (Joiirt.  No  motion  made  after  Ihc  dissolution  of  an 
llnriin;  r.  Kauffman,  2  Beasley,  307,  3'J'J.  injuneiion  for  an  atlachmenl,  (ui  the  j,'rotiuil 
[Ante,  I(!73,  ii.  5.)  of  an   infriiif;enient  of   it  while  in   fnice,  can 

'   I'er  I>>rd   Klilon,  in  Kiinpton  v.  Eve,  2  he  sustained.     Moat  v.  Ihdhein,  '2  VAw.  Ch. 

V.  &  H.  351;  Vansandau  v.  Itiise,  2  J.  &  W.  188. 

204.  ■  Ant'ersfein  r.  Ilimt,  0  Ves.    488. 

2  .lame*  r.   Downcn,    18  Vo.   522;  Hate-  *  When- the  injunction  is  that  he  may  do 

man  r.  Wiatt,  II  Ueav.  .587.     A  want  of  duo  a  particular  tiling',  the  onler  i",  that   he  niav 

dilif'nce  on  the  part  of  the  (daintifT  nflcr  nit-  dn  it  hy  a  particular  dav,  orstaurl  cimimilled. 

tainiiii;  an   injunctitm    is  alwavs  a  cause   for  l>uraiit   v.    Moore,   2   K.  vV'    .M .  •I'l.     It  seemH 

diiwolvin^c  it.     |)ep<-ysiiT  r.  ti'raven,  2  .lohn.  the  motion  to  commit  can  only  !»•  mailc  on  a 

Ch.  204;  nee  .S»;<dKir  r.   lie-..    5   I'ai^je,   8.5;  moiitm  day.     Saxhy  r.  Sa.xhy,  7  Sim.  140; 

Uiggins  V.   Woodward,   1    Ilopk.  ;i42;  ante,  and  occ  anU,  p.  lbU4. 
VOL.  II.                          41                        ir,0'.i 
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not  luiiuod  ill  (ho  writ  or  order,  tho  notii'o  of  motion  must  l)0,  that  he 
may  be  eommitted  for  his  (.'ontempt  in  knowingly  assistinjj,-  in  the  breach/ 
The  phiinlirt'  may  also,  it  seems,  obtain  an  order,  ex  parte,  that  the 
defendant  may  stand  eommitted  on  a  certain  day,  unless  he  shows 
cause  against  it :  which  order  nnist  be  personally  served  upon  the  party 
to  be  committed.*  lint,  whether  it  be  an  order  nisi,  or  a  notice  of  mo- 
tion for  an  absolute  conunittal,  the  service  must  be  personal :  unless 
an  order  for  substituted  service  is  obtained.  Thus,  where  the  defendant 
has  absconded,  an  order  may  be  obtained,  on  ex  parte  motion,  that  ser- 
vice on  his  solicitor,  or  at  his  last  place  of  abode,  shall  be  deemed  good 
service  ;  and,  upon  that  service,  under  such  circumstances,  he  may  be 
committed.'^ 

An  affidavit  of  the  personal  service  of  the  notice  of  motion,  or  of  the 
order  nisi,  should  of  course  be  prepared  and  filed ;  and  on  the  day 
named  in  the  notice,  the  motion  should  be  made,  by  counsel  for  the 
plaintiff,  for  the  commitment ;  or,  if  an  order  nisi  has  been  obtained 
and  served,  the  application  should  be  that  it  may  be  made  absolute,  on 

the  Registrar's  certificate  of  no  cause  shown. 
*1686       *  The  motion  must  be  supported  by  affidavits,  proving  the  due 
service  of  the  notice  of  motion  or  order  nisi ;  that  the  i)arty  had 
notice  of  the  injunction  or  restraining  order  ;  and  that  he  has  committed 
a  breach  of  it.^ 

Lord  Eldon  is  reported  to  have  said,-  that  a  motion  to  commit,  for  a 
breach  of  an  injunction,  could  not  be  made  without  producing  the  wilt ; 
but,  in  a  case  before  Lord  Cottenham,  he  held,  that  if  a  party,  having 
notice  of  an  injunction,  is  guilty  of  a  breach  of  it,  he  may  be  committed, 
without  the  production  of  the  writ.' 

If,  on  the  hearing  of  the  motion,  the  facts  are  disputed,  a  trial  of  the 
question  of  fact  will,  if  necessary,  be  directed.* 

The  order  for  committal  ^  is  drawn  up  by  the  Registrar,  in  the  usual 
manner,®  and  delivered  by  the  party  who  has  obtained  it  to  the  messen- 
ger attending  the  Court :  who  will  thereupon  obtain  the  Lord  Chancel- 
lor's warrant,  and  proceed  to  execute  it. 

If  the  breach  of  the  injunction  or  order  was  the  result,  rather  of  an 

6  Lord  Welleslev  v.  Earl  of  Mornington,  clearly  show  it  by  his  answers  to  interroga- 

11  Beav.  180,  181;  12  Jur.  367.  tories"  exhibited  to  him,  the  prosecutor  may 

6  Diirant  v.  Moore,  ubi  sup.  ;  Blanchard  examine  witnesses  to  prove  it ;  and  on  the 
V.  Cawthore,  6  Sim.  155.  For  form  of  motion  other  hand  the  accused  party  may  exam.ne 
paper,  see  Vol.  III.  witnesses    to    exculpate    himself    from    the 

7  Pultenev  r.  Shelton,  5  Ves.  147;  Pearce  charge.  Magenuis  v.  i'arkliurst,  w/>ra  ;  [Un- 
V.  Crutchfieid,  14  Ves.  20G;  and  see  Re  derwood's  Case,  2  Humph.  40J.  For  form  of 
Boger,  3  .Jur.  N.  S.  930,  V.  C.  W.  For  form  order,  see  Seton,  945  ;  and  for  forms  of  afli- 
of  motion  paper,  see  Vol.  III.  davits,  see  Vol.  Hi. 

1  As  to  the    necessary   evidence,  see  St.  2  KUerton  v.  Thirsk,  IJ.  &  "W.  376. 

John's  College  v.   Carter,   4  M.   \-   C.   497;  3  M'Neil  v.  Garratt,  C.  &  P.  98 ;  5  Jur. 

S.  C.  nam.  St.  John's  College  v.  I'ratt,  3  Jur.  830;  ante,  1684,  and  note. 

187.     A  party  alleging  a  contempt  of  Court  *  Agar  v.  Regent's  Canal   Company,  G. 

bv  breach  of  "an  injunction,  must  make  it  out  ,Coop.  77;  nnte,  p.  1079. 

clearlv  to  the  satisfaction  of  the  Court.     Ma-  '       «  For  form  of  order,  see  Seton,  945,  No.  1. 

gennis  v.  Parkhurst,   3  Green  Ch.  433.     If  6  ArUe,  p.  1008  et  stq. 
the  accused  denj'  the  contempt,  or  do  not 
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error  in  judgment  than  of  a  wilful  contempt,  the  Court  will  not  direct  a 
commitment ;  but  will  merely  order  the  party  to  pay  the  costs  incurred 
by  the  breach  of  the  injunction  or  order,  and  of  the  application.'' 

The  plaintiff  may,  also,  by  his  acquiescence  in  the  breach,  waive  the 
ordinary  process  :  though,  strictly  speaking,  no  act  of  the  pai-ties  can 
amount  to  a  waiver  of  a  contempt  of  the  Court.* 

*  Peers,  and  others  entitled  to  privilege  of  peerage,  and  Mem-  *1687 
bers  of  the  House  of  Commons,  are  not  liable  to  be  committed 
for  a  breach  of  an  injunction  or  order,  but  the  Court  will  order  a  seques- 
tration to  issue. ^     The  same  course  of  proceeding  may  be  adopted,  in 
the  case  of  a  corporation  aggregate.'^ 

Although  the  injunction  or  order  is  irregular,  a  party  acting  in  con- 
travention of  it  will  be  guilty  of  contempt.®  The  proper  course,  where 
there  is  an  irregularity,  is  to  move  at  once,  upon  notice,  that  it  may  be 
discharged  for  irregularity.'* 

An  order  for  committal  will  be  irregular,  if  it  does  not  state  the 
affidavit  of  service  of  the  restraining  order,  or  injunction,  and  of  the 
notice  of  motion  to  commit,  or  that  the  defendant  has  appeared  by 
counsel  on  the  hearing  of  the  motion  (if  that  was  the  case)  .^ 


.  7  Bullen  V.  Ovev,  16  Ves.  141,  lU;  Leon- 
ard V.  Atwell,  17  Ves.  38.J.  380;  Drewry  r. 
Thacker,  3  Swanst.  54G;  Partinf;t"n  v.  Booth, 
3  Mer.  148;  Kantzen  v.  Rothschild,  14  W.  R. 
96,  V.  C.  S.;  and  sccDaugars  v.  Rivar,  1 
W.  N.  .301,  L.J.I. ;  Ilarr.  ed.  Newl.  502. 
Where  the  accused  is  discharged,  because  the 
contempt  i.s  not  proved,  the  plaintiff  is  not 
usuallv  reiiuiri'd  to  ])av  costs.  Magennls  v. 
Parkhurst,  3  (jreen  Ch."433,  436.  Wliere  there 
ba.4  been  an  actual  breach  of  an  injunction,  the 
statute  of  New  York  gives  the  Court  no  discre- 
tion, but  reiiuires  the  infliction  of  a  line  sufli- 
cit-nt  to  indemnify  the  plaintiff  for  the  injury 
sustained  by  such  breach,  and  the  costs  and 
expenses.  And  the  defendant  cannot  in  such 
a  case  be  discharged  from  iinj)risonmcnt, 
without  the  consent  of  the  prosecutor,  until 
the  fine  its  actually  paid.  Lansing  i'.  Easton, 
7  I'aige.  .3(i4 ;  I'cople  v.  Spaulding,  2  I'aige, 
330.  There  is  no  such  statute  in  New  nam|>- 
shire;  and  where  there  is  no  such  statute, 
the  plaintiff  in  the  suit  can  htt  no  fartlicr  in- 
demnified for  th(!  delay  and  expense  which 
he  ha.s  .suffered,  than  the  eost.s  whiih  he  re- 
covers in  the  proceeding  may  ojierate  as  an 
indemnity.  Buffum'ft  Case,"  13  N.  H.  14. 
The  fact  that  the  defendant  in  violating  the 
injunction,  acted  under  erroneous  advice  of 


counsel,  will  not  protect  him  in  New  York 
from  a  fine  sutlicient  to  compensate  the  ad- 
verse party  for  the  injury  sustained,  although 
such  advice  may  protect  him  from  further 
punishment.  Lansing  v.  Easton,  7  Paige, 
364;  Ilawlev  v.  Bennett,  4  Paige,  lf>3;  see 
Buffum's  Ca.se,  13  N.  H.  14.  [.And  see 
McKillopp  V.  Tavlor,  10  C.  K.  Green,  WJ; 
lie  Chiles.  22  "Wall.  1.j7:  Smith  i-.  Cook,  .39 
Ga.  191;  Mvers  r.  Trimble,  3  E.  U.  Smith, 
612;  Galland  v.  Galland,  44  Cal.  475;  Kx 
parte  Cohen.  6  Cal.  318:  State  r.  Rust.  2 
Teiin.  Ch.  181;  Code  of  Tennessee,  §§  4107, 
4108,  410!).] 

H  Mills  V.  Cobby,  1  Mer.  3. 

1  See  Robinson  v.  Lord  Byron,  2  Dick. 
703. 

2  Spokes  V.  Banbury  Board  of  Health,  14 
W.  R.  1-28,  V.  C.  W.';  L.  R.  1  Eq.  42,  51; 
11  .lur.  N.  S.  1010,  V.  C.  W.  &  L.  JJ.  For 
fonn  of  order,  see  Seton,  945,  No.  2. 

8  Ante,  p.  1683. 

■*  Robinson  v.  Lord  Bvron,  jjAi  sup.  For 
form  of  notice,  see  Vol.  iJl.  [Irregularity  is 
a  ground  for  a  motion  to  disclwrge,  not  to 
dissolve  an  injunction.  .Jones  »•.  lowing,  50 
Ala.  362:  Judah  r.  Chiles,  3  J.  .1.  Mur.  302.] 

fi  Ste|)heu»  v.  Workman,  H  W.  R.  503, 
V.  C.  K. 


IGll 


[Statutory,  and  not  applicable  in  the  United  States.] 

•168&  *  CHAPTER   XXXVII. 

WRITS  AND   ORDERS   IN   THE  NATURE   OF   INJUNCTIONS. 
Section  I.  —  Restraining  Orders  under  5   Vic.  c.  5. 

The  last  chapter  having  been  devoted  to  the  consideration  of  such 
writs  of  injunction  and  restraining  orders  as  the  Court  of  Chancery 
issues  under  its  original  and  inherent  jurisdiction,  it  is  intended,  in  this 
chapter,  to  investigate  the  practice  concerning  certain  orders  and  writs, 
of  a  similar  effect,  issued  under  a  jurisdiction  conferred  by  Act  of  Par- 
liament. These  are :  1 .  An  order  restraining  the  transfer  of  stocK 
or  shares,  or  the  payment  of  dividends,  under  Stat.  5  Vic.  c.  5,  sec.  4  ; 
and,  2.  The  writ  of  distringas,  which  the  Court  of. Chancery  is  now 
authorized  to  issue  by  the  5th  section  of  the  same  Act. 

It  will  also  be  convenient  to  include  in  this  chapter  a  statement  of  the 
practice  concerning  Stop  Orders,  which  are  not  made  under  Act  of  Par- 
liament. Indeed,  as  they  apply  to  funds  over  which  the  Court  has 
previous  control,  they  only  derive  their  authority  from  being  orders  in 
the  causes  or  matters  to  which  the  funds  affected  by  them  belong. 

We  have  before  seen,^  that,  by  Stat.  39  &  40  Geo.  III.  c.  36,  the 
Court  is  enabled  to  make  an  order,  either  for  the  purpose  of  compelling 
or  authorizing  the  Bank  of  England  to  suffer,  or  of  restraining  it  from 
permitting,  a  transfer  of  stock  standing  in  its  books,  or  from  paying  any 
dividends  thereon,  although  the  Bank  is  not  made  a  party  to  the  suit  in 
which  the  order  is  made.  This  statute,  in  many  cases,  prevents  the 
necessity  of  making  the  Bank  a  party  to  a  cause  where  part  of  the  re- 
lief sought  by  the  bill  is  to  obtain  a  transfer  of  stock,  or  to  prevei.b 
a  defendant  from  obtaining  such  a  transfer  contrary  to  the  rights  of  the 
plaintiff".  The  object  of  the  statute,  however,  is  only  in  certain  circum- 
stances to  prevent  the  necessity  of  making  the  Bank  a  party  to  a  cause. 
It  does  not  provide  any  summary  means  of  preventing  a  transfer,  nor 
does  it,  when  a  cause  has  been  regularly  instituted,  enable  the 
*1689  *  plaintiff  to  apply  for  an  injunction  against  the  Bank,  other- 
wise than  upon  notice  to  the  defendant,  or,  in  a  case  of  emer- 

1  Ante,  p.  147. 
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genc}',  upon  such  affidavits  as  would  be  sufficient  to  enable  the  plaintiff 
to  obtain  an  ex  parte  iuj'inction  against  the  defendant.^ 

The  privilege  of  obtaining  orders  du-ecting  or  restraining  the  transfer 
of  stock,  without  making  the  corporation  a  part\-  to  the  suit,  applied 
only  to  government  stock,  and  the  Bank  of  England.  It  did  not  extend 
to  shares  and  interests  in  other  public  companies,  whether  incorporated 
or  not.  Moreover,  it  was  found  that,  even  with  respect  to  government 
stock,  neither  the  remedy  given  by  the  Act,  nor  that  afforded  by  the  old 
writ  of  distringas  issued  out  of  the  Court  of  Exchequer,  was  sufficient  to 
prevent  injuries  arising,  from  the  facility-  with  which  stock  was  trans- 
ferred from  one  person  to  another.  For  these  reasons,  by  the  4th  sec- 
tion of  5  Vic.  c.  5,  it  is  enacted,  "  That  on  and  after  the  15th  day  of 
October,  1841,  it  shall  be  lawful  for  the  Court  of  Chancery,  upon  the 
application  of  any  party  interested,  by  motion  or  petition,  in  a  summary 
way,  without  bill  filed,  to  restrain  the  Governor  and  Company  of  the 
Bank  of  England,  or  any  other  public  compau}-,  whether  incorporated 
or  not,  from  permitting  the  transfer  of  an}'  stock  in  the  public  funds, 
or  any  stock  or  shares  in  an}-  public  company,  which  may  be  standing 
in  the  name  or  names  of  any  person  or  persons,  or  body  politic  or  cor- 
porate, in  the  books  of  the  Governor  and  Company  of  the  Bank  of  Eng- 
land, or  in  the  books  of  any  such  public  company,  or  from  paying  any 
dividend  or  dividends  due  or  to  become  due  thereon.;  and  every  order 
of  the  said  Court  of  Chancer}',  upon  such  motion  or  petition  as  afore- 
said, shall  specify  the  amount  of  the  stock,  or  the  particular  shares  to 
be  affected  thereby,  and  the  name  or  names  of  the  person  or  persons, 
body  politic  or  corporate,  in  which  the  same  shall  be  standing :  provided 
always,  that  the  said  Court  of  Chancery  shall  have  full  power,  upon  the 
application  of  any  party  interested,  to  discharge  or  vary  such  order,  and 
to  award  such  costs,  upon  such  application,  as  to  the  said  Court  shall 
seem  fit."  Under  this  section,  a  person  is  now  enabled,  without  filing 
a  bill  or  otherwise  instituting  a  suit,  to  obtain,  by  motion  or  petition, 
in  a  summary  manner,  an  order  restraining  the  transfer  of  stock, 
or  shares  in  any  i)uhlic  company,  or  the  payment  of  any  dividends 
thereon. 

An  application  under  5  Vic.  c.  5,  §  4,  is  made  ex  parte ^^  by  motion  or 
petition.  The  motion  paper  or  petition  should  be  marked  with 
the  name  of  tlic  Judge  to  whose  Court  the  matter  is  *  to  be  at-  ♦IGOO 
tach(;d,  in  the  same  manner  as  a  bill ; '  and  be  intituled  in  the 
matter  of  the  Act,  and  of  tiu;  person  applying;  and  tiie  jjetition  must 
state  the  circumstances  on  wiiieli  tlie  appHcant  relies,  to  induce  the  Court 
to  make  the  order.''  The  motion  or  petition  must  be  supported  by  affi- 
davit showing  the  amount  of  the  stock,  or  the  particular  slinres,  sought 

»  IlammoiKl  r.  Mniin.lnll,  r,  V<>H    771,11  ;  Rr    Mnrqiiin   of  Hirtfonl,    1    Harp,   58];   Ex 

KoM  r.  Slicnr.T.  U  Ma. I.  J.^H;  (i  Mml.    1  ;  niid  prnti'  Ainvol,  1  I'liil.  I.IO,  ii. 
see  L)<Kilil(l'!  V.  NValK.n,  2  Dick.  41-'.  '   Snc  O'nl.  VI.  (!;  ontc,  y.  :m . 

»  Sec    Ex  parte  Field,  1  Y.  &  (J.  C.  C.  1  ;  *   lor  forin.f  of  inolioii  \n\\KT  and  petition, 

gee  Vol.  in. 
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to  bo  affoc'tod,  and  in  whoso  name  (he  same  is  or  arc  standing;  and 
statiiiii;  faets  to  salisly  the  Court  that  there  is  a  neeessity  for  its  inter- 
vention.^ It  has  been  hehl  that  an  aHida\  it  of  tlie  petitioner's  solieitor, 
to  the  effect  that  he  had  been  informed  and  believed  that  it  was  the 
intention  of  a  trustee,  in  whose  name  the  stock  was  standing,  to  sell  it 
out  and  leave  the  country,  was  not  sufficient.* 

The  order,  when  made  is  drawn  up  by  the  Registrar,  and  passed  and 
entered,  in  the  usual  vvay.^  The  order  must  then  be  served  on  the  Chief 
Accountant  of  the  Bank  of  England,  if  that  corporation  is  restrained, 
or  upon  the  Secretary  or  other  proper  officer  of  any  other  public  com- 
pany restrained  by  the  order,  by  delivering  to  tlie  person  served  a  true 
copy  of  the  order,  and  at  the  same  time  showing  him  the  original 
order. 

The  efTcet  of  the  order  seems  to  be  the  same  as  that  of  an  injunction  ;  ® 
and  it  continues  in  force  until  discharged  by  an  order  of  tlie  Court.  But 
as  the  Act  does  not  confer  upon  the  Court  any  new  and  summary  juris- 
diction to  adjudicate  upon  disputed  rights,  without  a  bill  filed,  it  appears 
that  such  an  order  is  intended  only  for  interim  purposes,  and  that  it  will 
be  discharged  if  a  bill  is  not  filed  within  what  the  Court  shall  think  a 
reasonable  time  after  it  is  obtained.' 

Obedience  to  the  order  will,  it  is  presumed,  be  enforced  in  the  same 
wa}'  as  in  the  case  of  an  injunction.^ 

Any  person  interested  may  apply  to  discharge,  or  vary  the  order.® 
The  application  is  made  by  motion,"  with  notice  to  the  person  by  whom 
the  order  was  obtained  ;  and  should  be  supported  by  afl!idavit.  On  the 
hearing  of  the  application  the  Court  may  discharge  or  vary  the  order, 
and  award  such  costs  as  to  the  Court  ma}"  seem  fit." 


♦  1691  *  Section  II.  —  Writ  of  Distringas.^ 

This  writ,  the  object  of  which  is  to  restrain  the  transfer  of  a  fund  not 
in  Court,  or  the  payment  of  dividends  thereon,  was  formerly  issued  out 
of  the  Court  of  Exchequer ;  but  when  the  equitable  jurisdiction  of  that 
Court  was  abolished,  the  power  to  issue  the  writ  was  transferred  to  the 
Court  of  Chancery  ;  and  the  effect  of  the  writ,  and  the  practice  under  or 
relating  to  the  same,  are  such  as  were  in  force  in  the  Court  of  Exchequer 
at  the  time  of  such  abolition  ;  but  subject  to  such  orders  and  regulations 

8  Ex  parte  Field.  1  Y.  &  C.  C.  C.  1 ;  and  9  5  Vic.  c.  5,  §  4 ;  ante,  p.  1689. 

see  Re  Marquis  of  Hertford,  1  Hare,  584;  1  "  Ex  parte  Amyot,  1  Phil.  l-'iO,  n. ;   Be 

Phil.  129;  8  .lur.  71.  Marquis  of  Hertford,  1  Hare,  586. 

4  Ex  parte  Field,  ubi  sup.  n  Ilnd.  ;  and  ante,  p.  1689. 

6  Ante,  p.  1008  el  seq.  1  See  Aiigell  &  Ames  Corp.  (6th  ed.)  667 

8  See  ante,  p.  1613  etseq.  et  seq.  ;  1  Grant  Ch.  Pr.  95;  Jones  v.  Bostoa 

1  Re  Marquis  of  Hertford,  ubi  sup.  On  Mill  Corp.,  4  Pick.  511;  Holland  v.  Craft,  20 
this  subject,  see  Seton,  920.  Pick.   .321;    Grew   v.    Breed,    12    Met.   363; 

8  Ante,  p.  1683.  Orange  Co.  Bank  v.  Worden,  1  Wend.  309. 

16U 


WRIT  OF  DISTRINGAS.  *1692 

as  have  since  been  or  may  be  made  with  reference  to  the  proceedings 
and  practice  of  the  Court  of  Chancer}-.^ 

The  practice  of  the  Court  of  Exchequer  permitted  the  writ  to  be 
issued  not  only  against  the  Bank  of  England,  but  against  the  East  India 
Company,  and  otlier  corporations  ;  and  though  the  fonii  of  the  writ  as 
scheduled  to  the  Act  transferring  the  jurisdiction,^  and  the  general  order 
of  the  Court  of  Chancery  by  which  the  practice  relative  tliereto  is  now 
reg^ilated,*  apph-  in  terms  to  the  Bank  only,  it  is  the  practice  to  issue 
the  writ  in  all  cases  in  which  a  restraining  order  may  be  issued  ;  that  is, 
against  any  public  company,  whether  incorporated  or  not,  in  whose  books 
any  stock  or  shares  may  l>e  standing  in  which,  or  in  the  dividends  of 
which,  the  applicant  claims  to  be  interested.* 

In  order  to  obtain  the  wi-it,  the  person®  seeking  to  restrain  the  fund, 
or  his  solicitor,  must  make  an  affidavit  that  the  applicant  is  beneficially 
interested  in  the  stock  in  question.  The  affidavit  must  be  entitled  in  a 
fictitious  suit  by  the  applicant  against  the  Bank  ; ''  and  must  specify  the 
amount  of  the  stock  to  be  alfcctcd  by  the  writ,  and  in  whose  name  it  is 
standing.'  The  affidavit  will,  however,  be  acted  on  by  the  Record  and 
Writ  Clerk,  where  the  applicant  swears  that  he  is  "  trustee  for  and  on 
behalf  of,  &c.,  who  are  beneficialh'  interested,"  or  if  the  species  of  stock 
only,  and  not  the  amount  of  it,  is  specified.®  The  residence  and  the 
descrii)tion  of  the  applicant  must  be  stated  in  the  affidavit ;  and  when 
he  is  under  disability,  a  next  friend  must  be  named  on  his  behalf 
in  *  the  proceedings:  but  the  written  authority  of  such  next  *1692 
friend  to  use  his  name  is  not  required  to  be  filed  or  produced.^ 
In  the  latter  case,  the  affidavit  may  be  made  either  b}'  the  solicitor  or 
the  next  friend.'^  The  affidavit  must  be  sworn  before  some  person 
authorized  t^j  administer  oaths  in  Chancery;'  and  it  is  left  with  the 
Clerk  of  Records  and  Writs,  to  be  filed  ;  Init  no  office  copy  of  it  need 
be  taken.* 

The  writ  is  prepared  by  the  solicitor  of  the  applicant : "  and  must  be 
sealed  with  the  seal  of  the  Record  and  Writ  Clerks'  office ;  and,  when 
sealed,  has  the  same  force  and  validity  as  the  writ  oT  distriiiffas  formerly 
issued  out  of  tile  Court  of  Excheriuer.'  At  the  time  the  writ  is  sealed 
&  prepcipe  must  Ite  left  with  the  officer.' 

2  5  Vic.  c.  h,  §  .1;  Onl.  XXVII.  1,  2.     As  8  Onl.  XXVII.  2.     For  form  of  nflidavit, 

to  tlic   cffoct  of  n  (lUtririf/'iji,  ^t-e  Ii<^  Murquis  see  ilji>l.;  and  Vol.  III. 
of  Uc-rtforrl.   1    Hnrc.-,    TM,   5!t0 ;  Wilkins  v.  »  HraiMiwnitc's  I'r.  Ifll. 

Sil.lKV,  4  Oifl.  442;  "J  Jur.  N.  S.  888;  Scton,  '  Hruitliwuitf'H  I'r.  I'Jl. 

9-21.  2   /''i'l- 

«  6  Vic.  0.  .*),  Schcd.  1.  '  A^  to  such  person,   see  ante,  pp.  744, 

*  Ord.  XX VI I.  74.').  8!il. 

*  See  I{raitliwnit<!'«  IV.  1!>1  ;  and   nntf,  p.  ■•  Hrnitliwnite'n  Pr.  192. 
168;>.  6  Ord.  XX VII.  1. 

«  Where   two  or  more  p<>r«oii»  apply,  an  <>  Oril.  XXVII.  2;  B  Vic.  c.  5,  §  h. 

affidavit   I(V  one   of  th<'m  will   he  Piifticiont.  '  The  writ  muRt   ho  onfjrossod  on  parch- 

Ord.  X.XVn.   2;   nrnithwaife'-t   I'r.   UM.     If  menl.  and  J'fnnipcd  with  n  Tm.  ("Iiancory   fco- 

the  affidavit  i""  nia<li' hy  the  Nolii-itor,  it    mii^f  fund  stamp.     Ki-kuI.  to  Ord.  Srhed.  4.     For 

be   chown   thcrehy  that  he  i.t  the  solicitor  of  form  of  writ,  Kee  5  Vic.  c.  5,  Sihed.l;  and 

the  applicant.        '  Vol.  III. :  and  for  form  of  prtecipe,  sec  Vol. 

'  Or  other  public  company.  III. 
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*1G93      WRITS  AND  ORDERS  IN  THE  NATURE  OF  INJUNCTIONS. 

The  ■writ  is  made  returnable  on  a  day  certain  in  term :  which  is 
usually,  Avhen  it  is  issued  in  term  time,  the  last  day  of  the  term  ;  and, 
when  issued  out  of  term  time,  the  first  day  of  the  next  term  ;  but  there 
must  be  not  less  than  eight  clear  days  between  the  teste  and  the  return,* 
The  return  does  not,  however,  affect  the  operation  of  the  writ ;  nor 
hinder  any  application  to  discharge  it  being  niade,  before  the  date  of 
the  return.'-' 

The  writ  must  then  be  served  on  the  Bank  of  England,'"  accompanied 
with  a  notice  that  the  object  of  the  writ  is  to  prevent  the  transfer  of  the 
stock  therein  mentioned,  and  the  paj'ment  of  the  dividends  thereon,  or 
as  the  case  may  be."  In  practice,  the  service  is  effected  by  taking  the 
writ  and  notice  to  the  ofHce  of  the  solicitors  of  the  Bank  of  ICngland  :  " 
where  the  documents  are  examined  ;  and,  if  found  correct,  the  distringas 
and  notice  are  then  taken  by  the  applicant's  solicitor  to  the  Bank,  and 
lodged  with  the  Chief  Clerk  of  the  office  in  which  the  account  of  the 
particular  stock  is  kept ;  the  restraint  is  thereupon  placed  by  him  on  the 
stock. 

Where  the  Bank  has  been  served  with  a  writ  of  distringas^  and  a 
notice  not  to  permit  the  transfer  of  the  stock  in  such  notice,  and  in  the 
affidavit  specified,  or  not  to  pay  the  dividends  thereon,  it  will  not  permit 
the  stock  to  be  transferred,  or  the  dividends  to  be  paid,  without  notice 
to  the  person  who  has  obtained  the  writ ;  but  if  the  Bank  after- 
*1693  wards  receives  a  request  from  the  person  in  whose  *  name  such 
stock  is  standing,  or  some  person  on  his  behalf,  or  representing 
him,  to  allow  such  transfer,  or  to  pay  such  dividends,  the  Bank  is  not, 
by  force  or  in  consequence  of  such  distringas,  authorized,  without  the 
order  of  the  Court,  to  refuse  to  permit  such  transfer  to  be  made,  or  to 
withhold  pa^-ment  of  such  dividends,  for  more  than  eight  days  after  the 
date  of  such  request.^  The  Bank,  therefore,  on  receiving  such  request,' 
senses  a  written  notice  on  the  solicitor  by  whom  the  distringas  was  laid 
on,  stating  that  an  application  has  been  made  for  the  stock  or  dividends, 
and  that  unless  a  bill  is  filed,  and  an  injunction  obtained  and  served,  on 
or  before  a  specified  day  (usually  within  the  eight  days  above  men- 
tioned), the  distringas  will  no  longer  be  regarded.^ 

The  writ  of  distringas,  and  all  process  thereunder,  may  at  any  time 
be  discharged  b}^  an  order :  to  be  obtained,  as  of  course,  upon  the  pe- 
tition of  the  person  on  whose  behalf  the  writ  was  issued :  or  to  be 
obtained  upon  the  application  by  motion  on  notice,  or  by  petition  duly 
served,   of  any  other  person  claiming  to  be  interested  in  the  stock 

8  Braithwaite'3  Pr.  192.  i  Ord.   XXVII.   4;   Ex  parte,   Amyot,    1 

9  lb.  193.  Phil.  130,   n.;  and  see  Etty  v.  Brid>res,  2  Y. 

10  Or  other  public  company.  &  C  C.  C.  480;  Case  v.  James,  29  Beav.  512. 

11  For  form  of  notice,  see  Vol.  III.  For  form  of  request,  see  Vol.  III. 

12  Their  fee  is  l^*-.  4^.  In  tlie  case  of  ^  See  J'Jx  pai-te  Amyot,  ubi  sup.;  2d  Rep. 
other  public  companies,  the  writ  and  notice  Chan.  Com.  (1854)  App.  122,  Mr.  Freshfield'a 
are  ordinarily  served  at  the  company's  office,  evidence. 

on  the  secretarj',  or  other  proper  oflicer. 
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sought  to  be  affected  by  such  writ ;  and  upon  or  after  such  application, 
such  costs  thereof  and  in  relation  thereto,  and  to  the  writ,  as  to  the 
Court  seems  just,  may,  if  the  Court  thinks  fit,  be  awarded  and  ordered 
to  be  paid  by  the  person  on  whose  behalf  the  writ  was  issued  ;  or,  upon 
an  application  by  any  other  person,  by  such  person.^ 

Where,  by  giving  a  description  of  the  stock  in  the  notice  which  was 
not  the  same  as  that  in  the  affidavit,  the  applicant  procured  the  distrin- 
gas to  be  put  on  stock  which  was  not  specified  in  the  affidavit,  it  was 
discharged  with  costs.* 

The  fact  of  a  person  having  sued  out  the  writ  of  distringas,  does  not 
preclude  him  from  subsequently  applying  for  a  restraining  order.^  In- 
deed, as  we  have  seen,  the  effect  of  the  writ  of  distringas  is  only  tem- 
porary ;  and  if  the  person  who  obtains  it  wishes  to  continue  the 
restraint  upon  the  transfer,  he  must  either  obtain  a  restraining  order,® 
or,  by  filing  a  bill  against  the  party  interested  in  the  fund,  obtain  a 
regular  injunction  against  the  Bank,  under  the  39  &  40  Geo.  III. 
c.  30.'' 

•Section  111.  — Stop  Orders.  *1694 

The  writs  and  orders  hitherto  considered  in  this  chapter  apply  to 
stock  in  the  public  funds,  and  the  stock  and  shares  of  and  in  public 
companies  ;  but  they  do  not  extend  to  funds  or  securities  in  Court :  in 
which  case,  the  Court,  in  its  own  jurisdiction,  without  any  statutory 
authority,  has  always  exercised  the  power  of  issuing  what  arc  called 
Stop  Orders. 

Any  person,  although  not  a  party  to  the  cause  or  proceeding  in 
which  a  fund  in  Court  is  standing,  who  has  become  entitled  to  any  such 
fund,  or  a  share  thereof,  or  to  any  lien  or  charge  thereon,  may  apply 
to  that  branch  of  the  Court  to  which  the  cause  or  proceeding  is  at- 
tached, for  an  order  to  prevent  the  fund  in  question  being  paid  out,  or 
otherwise  dt-alt  with,  without  notice  to  the  applicant.^ 

A  Stop  (Jrder  will  also  be  granted  in  favor  of  a  judgment  creditor, 
who  ha.s  obtained  a  charging  order  at  Law,  on  a  fund  in  Court  ;'^  and 

8  Ord    XXVFl..-).     For  forms  of  notirc  of  C,\hh<>,  22  Rpav.   204:  Miller   v.   PrWidnn,  3 

motioiiamlpctilion.  M-e  Vol.  MI.  .hn.    N.  .S.  78,  V.  C.  K.     Su.li  nn  onl.r  ho., 

*  lie  (>OM»,  1  Dr.  and  Sm.  580;  8  .lur.  N.  l'«-<ii  niiidc,  on  tlic  iijipluntion  of  iIk-  iissi^,mic« 
g    r,  of  tin-   intin-Kt   of  llio   sole  next  of  kin  of  a 

'  «'/?<■  Mnr-iuiM   of  Hertford,  1  I'liil.  129:  8  lunatic.     /{>■   Moore,    1    M'N.   &  G.  lO.'J;  Jie 

Jiir.   71;  and   mc   He    Davie«,    cited    Seton,  Pi^'otl.  .1  MN.  ^;:  <;.  2i;8. 

021  ■•'  MileH    r.     rre»Iun<l,    4   M.    &   (•.    4.n ; 

•  Under  6  Vic.  r.  5.  §  4:  nnle,  p.  1089.  Hnlkes  r.  pay.  10  Sim.  41;  4  .Inr.  I12.'j; 
7  fv-e  nnir,  i.p.  147.  1088.  Whitlirld  v.  IVickelt,  Vi  Sim.  2.V»:  Wat(«  r. 
1  Hol,-on    c     Sl.eftrw.w.d,    8    Beav.    48f5;  .I.n.rycs.   :i  MN.   &   (i.  .-tT'i     1.'.  .Inr.   78.1; 

WillianiH  r.   Svn.ond..  «  IWav.  .-,2.1;  KeiMel  W.IN  t-.  (;ilil.-,  22  ll.nv.  20»:  L^.rd  HaMmKi. 

r.  Kinu'.  <-oll.-K,.,  Cnn.l.ridt'e.  11    Ilcnv.  2.',4 ;  t'.  Hravan.  10  W.  K.  2(Mi,  I,.  .1.1.;  l^.;fon,  9r,2- 

Ho^.le   r.    liolM-rtH,  12. Inr.  lOH,  V.  C.  K. ;   lie  9.VI :  and  '.n/r,  p.    lOlO;  and    kpc  W  arl.nrton 

Miller.  r.W.  li.  2i8.  V.  «;.  K.;  He   Hlnnt,  10  v.   Hill.    Kav    470;   AV   Now.l  ,  !l  .Inr.  N.  8. 

W.   k!  .179.  V.  ('.  K.;  Hawke!.ley  v.  C.ownn,  612,  788;  if  W.  U.  G&8,  890,  V.  C.  K. 
12  W.  K.  1100,  V.  <J.  K.;  sec  alio  Wcll.t  v. 
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ovon  whoro  siu-h  a  charging  order  had  not  boon  ni:ido,*biit  the  cred- 
itor had  oausod  a  writ  of  feri  facias  to  issue,  tlie  Court  has  stopped, 
at  the  instanec  of  the  creditor,  payment  of  funds  in  Court  to  the 
debtor.^ 

A  Stop  Order  will  not,  in  general,  be  made,  unless  the  fund  is 
actually  in  Court ;  *  and,  therefore,  where  a  sum  of  money  had  been 
ordered  to  be  paid  by  one  parly  to  another,  the  Court  refused,  at 
the  instance  of  a  person  who  had  obtained  a  charging  order  on  it, 
to  order  it  to  be  paid  into  Court,  for  the  purpose  of  giving  him  an 
opportunity  of  enforcing  his  right  against  it  by  means  of  a  Stop 
Order.^ 

Applications  for  Stop  Orders  may  be  made  by  summons  at  Cham- 
bers, where  the  person  whose  fund  or  interest  is  to  be  affected  consents, 
or  joins  in  the  application :    in  other  cases,  the  application  must  be 

made  b}'  petition.*^ 
*169o  *  The  petition  must  show  the  title  of  the  person,  the  payment 
of  whose  fund  is  intended  to  be  restrained :  although  it  is  not 
absolutely  necessary  that  it  should  show  the  particular  share  of  the 
fund  to  which  he  is  entitled ;  and  it  must  also  show  the  title  of  the 
assignee.^ 

The  Court  must  have  proof  of  these  facts,  whether  the  application  be 
made  by  petition  or  summons.  The  title  of  the  assignor  will  usually 
appear  from  the  proceedings  in  the  cause :  where  this  is  not  the  case, 
the  facts  must  be  established  by  affidavit."-^  The  title  of  the  assignee  is 
generally  proved  by  the  person  whose  fund  is  to  be  affected  either  join- 
ing in  the  application,  or  appearing  and  admitting  the  fact:  when 
this  is  not  the  case,  it  must,  in  the  case  of  a  petition,  be  proved  in 
the  regular  way.*  To  obviate  the  expense  of  strict  proof,  it  is 
now  usual,  where  the  applicant  claims  as  assignee,  for  the  assign- 
ment to  give  him  the  power  to  use  the  name  of  the  assignor  as  an 
applicant. 

It  was  formerly  necessary,  upon  applications  for  Stop  Orders,  that 
the  petitioner  should  give  notice  to  all  the  persons  interested  in  the 
fund :  for,  as  there  was  no  provision  enabling  the  Court  to  make  the 
person  appl3nng  pay  the  costs  consequent  upon  the  order,  it  was  con- 
sidered unjust  that  a  person  should  obtain  an  order  affecting  another 

«  Robinson  v.  Wood,  5  Beav.  388 ;  Courtoy  Duty   Act,    or  the   Trustee    Relief  Acts,    it 

V.  Vincent,  15  Beav.  486;  and  for  the  order  seems  the  jurisdiction  at  Chambers  to  mal<e 

in  the  latter  case,  see  Seton,  957,  No.  8.  a  Stop  Order  affecting  it  is  confined  to  those 

*  A  Stop  Order  has,  however,  been  made  cases  where  there  is  jurisdiction  to  deal  with 

to  restrain  the  pavnient  of  funds  to  be  there-  the  fund  itself,  under  Ord.^XXXV.  1  (2,  3). 

after  paid  in,  to"  a  particular  account.     Re  For  form  of  summons,  see  Vol.  III. 
Duke   of  Cleveland's    llarte    Estates,   cited  1  Wood   v.    Vincent,    4   Beav.    419.     I<or 

Moriran,  48^.  form  of  petition,  see  Vol.  III. 

6  Newton   V.    Askew,    11   Beav.    446;  12  2  Quarman  v.  Williams,  5  Beav.  133. 

Jur.  531     706;  Wellesley  «.  Mornington,  11  »  Wood  v.  Vincent,  u/h  sup.  ;  Wmchelsea 

W.  R.  17    V.  C.  K.  v.  Garretty,    1   Beav.   223.     For  form  of  affi- 

'«  Seton,  45.  Where,  however,  the  fund  davit  in  support  of  application,  see  Vol.  III. 
Las  been  paid  into  Court  under  the  Legacy 
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party's  fund,  in  his  absence ;  *  but  now,  where  any  stocks,  funds, 
shares,  securities,  or  moneys,  are  standing  in  the  name  of  the  Account- 
ant-General,  in  trust  in  or  to  the  general  credit  of  an}-  cause  or  matter, 
or  to  the  account  of  any  class  of  persons,  and  an  order  is  made  to  pre- 
vent the  transfer  or  payment  of  such  stocks,  funds,  shares,  securities, 
or  moneys,  or  an}'  part  thereof,  without  notice  to  the  assignee  of  any 
pei-son  entitled  in  expectancy  or  otherwise  to  any  share  or  portion 
ther?of,  the  person  by  whom  any  such  order  is  obtained,  or  the  shares 
affected  by  such  order,  are  liable,  at  the  discretion  of  the  Court,  or  the 
Judge  at  Chambers,  as  the  case  may  be,  to  paj'  an}-  costs,  charges,  and 
expenses,  which,  by  reason  of  any  such  order  having  been  obtained, 
are  occasioned  to  any  party  to  the  cause,  or  any  person  interested  in 
any  such  stocks  or  funds,  shares,  securities,  or  moneys.*  It  is  not, 
therefore,  necessary  for  any  person  presenting  a  petition,  or  taking  out 
a  summons,  for  any  such  order  as  aforesaid,  to  serve  such  peti- 
tion or  summons  upon  the  parties  to  the  cause,  or  upon  *  the  *1696 
persons  interested  in  the  parts  of  the  stocks,  funds,  shares,  secu- 
rities, or  moneys,  not  sought  to  be  affected  by  any  such  order ;  ^  and 
the  aj)i)llcant  must  pay  the  costs  of  such  other  parties,  if  they  are  served 
with  the  petition  or  summons.^  It  is,  however,  still  necessary  to  serve 
the  person  whose  interest  is  intended  to  be  affected,  with  a  petition 
which  is  presented  by  the  assignee  alone. ^  The  order,  as  now  drawn 
up  by  the  Registrars,  is  prefaced  by  a  submission  on  the  part  of  the 
assignee,  to  be  bound  by  the  twenty-sixth  of  the  consolidated  orders, 
rule  one,  above  stated.* 

The  order,  when  duly  passed  .and  entered,*  or  an  office  copy,  must 
be  left  at  the  Accountant-General's  offlce  ;  and,  until  this  has  beeu 
done,  it  does  not  take  effect.  The  Accountant-General  will,  however, 
delay  parting  with  a  fund,  if  he  has  received  notice  of  an  intended 
application  for  a  Stop  Order.' 

A  Stop  Order  docs  not  decide  any  thing  as  to  the  rights  of  the  par- 
tics  ;  it  is,  therefore,  in  general,  unnecessary  to  state  that  it  is  made 
without  prejudice;^  ])ut  where  the  fund  has  been  paid  in  under  the 
Trnstee  Relief  Act,  the  order  was  expressed  to  be  made  without  preju- 
dice to  the  trustees'  lien  for  the  costs.*  Where  a  husl)and  and  wife 
had,  previously  to  the  20  &  21  Vic.  c.  57,*  assigned  her  reversionary 
chose  in  action,  the  operation  of  the  onler  was  limited  to  the  lifetime  of 
the  husband.'" 

All  incunibrancer,  who  has  obtained  a  Stoj)  Order,  and  duly  served 
it   on    the  Acc<^)untant-(j!eri(!ral,   thereby  obtains  priority  over   a   pre- 

*  Trezfvanf  r.  FraxfT,  3  Rrnv.  283;  4Jur.  *  Ante,  p.  1008  tt  leq.  For  forma  of 
082;  Dav  r.  Ooft,    4    IWnv.    34;  Hulkai  v.       onlrrs.  (<o«  Sc(on,  962,  953. 

Dav,  lO'Sim.  41  ;  4  .lur.  \l2b.  •  Si-lon,  953. 

k  Orrl.  XXVI.  1.  '  I-ii(ns  r.  I'carork,  0  Rrav.  177. 

1  Or.l.  XXVI.  2.  «  Hi-  RlunI,  10  W.  K.  379,  V.  C.  K. 

2  Cra/.l.rook  r.  (Jillatt,  0  I'xav.  012.  »  Anr<:  ji.  lit). 

*  I'arHons  v.  firfioni*".  4  ]i>av.  621.  '"  Monaii  i".  I'ollfy,  1  Dc  (J.  &  S.  143. 

*  See  S«ton,  952,  No.  1. 
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vious  incumbrancer  who  has  not  done  so ;  "  but  this  priority  only 
extends  to  the  charge  in  respect  of  which  the  Stop  Order  was  ob- 
tained.^'- 

A  solicitor's  lien,  on  a  fund  recovered  by  his  exertions,  has  priority 
over  a  Stop  Order  obtained  by  an  assignee  from  his  client.*^ 

The  appUcant  is  not,  in  general,  entitled  to  the  costs  of  the  Stop  Or- 
der ;  but  the}'  may  be  given  him,  where  it  has  been  rendered  necessary 
b}'  the  conduct  of  the  parties ; "  or  where  his  assignment  authorizes 
him  to  appl}'  to  the  Court  for  it ;  but  they  should  be  specially  men- 
tioned in  the  direction  for  taxation. ^^ 
*1697  *The  fund  to  which  the  Stop  Order  applies  will  not  be  paid 
out,  or  otherwise  dealt  with,  until  it  is  either  directly  discharged, 
or  some  order  is  made  expressly  directing  the  fund  to  be  dealt  with, 
notwithstanding  the  Stop  Order.  A  person  who  has  obtained  a  Stop 
Order  must,  therefore,  be  served  with  notice  of  any  application  to  deal 
with  the  fund  ;  and  at  the  hearing  of  the  application  the  Court  wiU 
either  discharge  the  Stop  Order, ^  or  direct  paj-ment  to  the  person  who 
has  obtained  it,  according  to  what  appear  to  be  the  rights  of  the  par- 
ties ;  or,  if  the  rights  of  the  parties  cannot  then  be  satisfactorily  ascer- 
tained, it  will  direct  the  fund  to  be  retained  in  Court  for  a  limited  time, 
to  give  the  claimant  an  opportunity  of  taking  the  necessary  steps  for 
asserting  his  claim. ^ 

Where  the  person  who  has  obtained  a  Stop  Order  aftei-wards 
assigns  his  interest  in  the  fund  affected  thereby,  the  assignee  may 
obtain  a  Stop  Order  in  his  favor  on  petition,  or,  b}^  consent,  on 
summons,  supported  by  production  of  the  former  Stop  Order,  and 
an  affidavit  of  his  title.  The  order,  in  such  case,  either  directs 
that  the  fund  be  not  dealt  with  without  notice  to  the  assignee, 
instead  of  the  person  named  in  the  former  order ;  ^  or  else,  that 
the  assignee  be  substituted,  as  the  person  to  whom  such  notice  is 
to  be  given.* 

An  order  may  be  obtained  to  stay  the  delivery  out,  without  notice  to 

11  Swayne  r.  Swayne,  11  Beav.  463;  and  16  Waddilove  v.  Taylor,  6  Hare,  307;  Mor- 
eee  Greening  v.  Beckford,  5  Sim.  195;  Hulkes      gan  &  Davey,  47. 

V.  Dav,  10  Sim.  41;  4  Jur.  1125;  Warburton  i  By  consent,  an  order  to  discharge  the 

V.  Hill,  Kav,   470;  Elder  v.   Maclean.  3  Jur.  Stop  Order  may  be  obtained  on  summons  at 

N.  S.  283 ;'  5  W.  R.  447,  V.  C.  K. ;  Livesey  Chambers.     For   form   of  order,    see   Seton, 

c.  Harding,  23  Beav.  141;  Bartlettw.  Bartlett,  953,   No.  6;  and  for  form  of  summons,  see 

1  De  G.  &  J.   127;  3  Jur.  N.  S.  705;  Dav  v.  Vol.  III. 

Dav,  1   De  G.  &  J.  144;  3  Jur.  N.  S.  782;  2  Bethune  v.  Kennedy,  3  Beav. 462;  Feis- 

Thompson  v.  Tompkins,  2  Dr.  &  Sm.  8  ;  Tho-  tel  v.  King's  College,  Cambridge,  11  Beav. 

mas  t'.  Cross,  2  Dr.  &  Sm.  423;  11  Jur.  N.  S.  254;  and  .see  Wastell  v.  Le.slie,  15  Sim.  453, 

384,  385;  but  see  Grainge  v.  Warner,  13  W.  n.;  Thorndike  v.  Hunt,  3  De  G.  &  J.  563;  5 

R.  833,  V.  C.  S.  Jur.  N.  S.  879. 

12  Macleod  v.  Buchanan,  33  Beav.  234;  9  »  Robertson  v.  Winch,  M.  R.  in  Cham- 
Jur.  N.  S.  1266  ;  10  Jur.  N.  S.  223;  12  W.  R.  bers,  25  Feb.,  1861,  Reg.  Lib.  B.  382.  The 
514,  L.  J  J.  statement  of  this  order  in  Seton,  957,  No.  10, 

13  Ha\Tnes  v.  Cooper,  33  Beav.   431;   10  differs  from  Reg.  Lib. 

Jur.  N.  S.  303.  4  Tench  v.  Cheese,   M.  R.,  in  Chambers, 

14  Grimsby  v.  Webster,  8  W.  R.  725,  V.  26  Jan.,  1865,  Reg.  Lib.  B.  232.  For  forms  of 
C.  K. ;  Hoole  v.  Roberts,  12  Jur.  108,  V.  C.  E.      petition  and  summons,  see  Vol.  III. 
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the   applicant,    of  documents   deposited  with  the   Record  and  Writ 
Clerk,*  or  the  Accountant-General.^ 

A  Stop  Order  will  be  discharged  with  costs,  il"  it  has  been  irregu- 
larly obtained.'' 

6  Lanff  V.  Griffith,  cited  Seton,  957.  ^  Re  No  well,  9  Jur.  N.  S.  788;  11  W.  R 

•  Williams  v.  Symonds,  9  Beav.  523.  896,  V.  C.  K. 
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*  CHAPTER   XXXVIII. 


THE   WRIT   OF   NE   EXEAT   REGNO.^ 
Section  I.  —  When  Issued.'^ 


A  Ne  exeat  Regno  is  a  writ  which  issues  to  restrain  a  person  from 
going  out  of  the  kingdom,  without  the  Queen's  license  or  the  leave  of 
this  Court.  It  is  a  high  prerogative  writ :  which  was  originally  appli- 
cable to  purposes  of  State  only,  but  was  afterwards  extended  to  pri- 
vate transactions.^ 

A  ne  exeat  regno  issues,  only,  where  the  claim  upon  the  party  going 
abroad  is  equitable  ;  and  it  will  be  refused  upon  a  mere  demand  at 
Law  for  money  :  for  there,  it  is  said,  "  the  defendant  may  be  arrested, 


^  For  the  history  and  uses  of  this  writ,  see 
2  Story,  Eq.  Jur.  §§  1465-1475.  For  form  of 
order  for  writ  to  issue,  see  2  Seton  Dec.  (3d 
Eng.  ed.)959. 

2  For  cases  showing  under  what  circum- 
stances this  writ  will  be  granted  in  different 
States,  see  1  Smith  Ch.  Pr.  (2d  Am.  ed.)577, 
note  (a).  Virginia:  Rhodes  v.  Cousins,  6 
Rand.  188.  Alabama :  Lucas  v.  Hickman,  2 
Stew.  11.  North  Carolina:  Edwards  v.  Mas- 
sey,  1  Hawks,  359.  South  Carolina:  Nick- 
son  V.  Richardson,  4  Desaus.  108 ;  DeCarriere 
V.  DeCalonne,  4  Sumner's  Vesey,  478,  note 
(a),  by  Mr.  Sumner,  and  for  the  English 
cases  see  Mr.  Hovenden's  note,  ib.  592.  New 
York :  The  writ  of  ne  exeat  is  not  abolished 
by  the  New  York  Code  of  Procedure  as  a 
provisional  remedy.  Forrest  v.  Forrest,  10 
Barb.  S.  C.  46.  ISTor  is  the  power  of  the 
Supreme  Court  to  issue  the  writ  impaired  or 
defeated  by  the  provisions  of  the  Code. 
Bushnell  v.  Bushnell,  15  Barb.  399.  [See 
Break  D.Smith,  54  Barb  212.  Indiana:  Fitz- 
gerald V.  Grav,  59  Ind.  254.] 

3  Ex  parte  Brunker,  3  P.  Wms.  313; 
Anon.,  1  Atk.  521 ;  Jackson  v.  Petrie,  10 
Ves.  164;  Beames  on  Ne  exeat,  19;  Prac. 
Reg.  289.  This  writ  has  now  become  an 
ordinary  process  of  Courts  of  Equity;  and  it 
is  as  much  a  writ  of  right  as  any  other  pro- 
cess used  in  the  administration  of  justice.  It 
must  be  granted  when  a  proper  case  is  pre- 
sented. Glcason  v.  Bisby,  1  Clarke,  551 ; 
Gibert  v.  Colt,  1  Hopk.  499;  Mitchell  v. 
Bunch,  2  Paige,  606  ;  Porter  v.  Spencer,  2 
John.  Ch.  169 ;  Rice  v.  Hale,  5  Cash.  242.    It 


is  resorted  to  merely  for  the  purpose  of  ob- 
taining equitable  bail;  Mitchell  v.  Bunch, 
ubi  supra.  Whenever  the  defendant  intends 
leaving  the  State,  the  plaintiff,  upon  produc- 
ing evidence  of  such  intention,  and  of  his 
equitable  claims  against  the  defendant,  has  a 
right  to  this  equitable  bail.  Ibid.  The  only 
proper  use  of  this  writ  is  to  detain  the  person 
of  the  defendant  to  respond  to  the  decree  of 
the  Court;  and  when  the  cause  of  action  is 
such,  that  the  person  of  the  defendant  cannot 
be  touched  under  the  decree  either  by  execu- 
tion or  attachment,  the  writ  will  not  issue. 
Gleason  v.  Bisbj',  1  Clarke,  551;  .see  John- 
son V.  Clendenin,  5  Gill  &  J.  463.  In  Rice  v. 
Hale,  5  Cu.sh.  244,  Shaw,  C.  J.  said,  "  It  is 
a  mistake  to  suppose,  that  to  obtain  security 
of  the  debt  is  the  only  reason  why  the  writ 
should  issue.  It  cannot  issue  unless  a  debt  is 
due,  but  having  issued,  the  defendant  will  be 
held  to  comply  with  the  decree  of  the  Court 
and  the  justice  of  the  case.  Johnson  v.  Clen- 
denin, 5  Gill  &  J.  403;  2  Story  Eq.  Jur.  § 
1473  ;  Atkinson  v.  Leonard,  3  Bro.  C.  C.  218. 
He  may  thus  be  compelled  to  make  a  confes- 
sion, to  execute  releases  and  discharges,  and 
to  do  many  things  in  the  progress  of  the 
cause,  from  the  beuelit  of  which  the  plaintiffs 
will  be  debarred  if  he  is  discharged  on  this  " 
(the  poor  debtor's)  "oath."  [See  I'Jx  parte 
Ilarker,  49  Cal.  465;  Samuel  v.  Wiley,  50 
N.  H.  353;  Malcolm  v.  Andrews,  68  111."  101 ; 
Dean  v.  Smith,  23  Wis.  483;  Gresham  v.  Pet- 
erson, 25  Ark.  377;  Beckwith  v.  Smith,  4 
Lans.  182.] 
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and  obliged  to  give  bail :  who  will  be  liable,  unless  *  the}-  surren-  *1699 
der  him  ;  and  he  may  be  as  easily  taken  b}'  that  process  as  on 
a  ne  exeat  regno."  ^ 

It  is  not,  however,  the  mere  circumstance,  that  the  defendant  may  be 
arrested  and  held  to  bail  at  Law,  which  induces  the  Court  to  refuse  a 
ne  exeat  regno  for  a  legal  demand.  It  will  not  even  grant  it  in  cases 
where  the  defendant  is  not  liable  to  arrest. - 

The  Court  wnll  issue  the  writ  wherever  one  party  has  a  claim  against 
another,  which  he  can  only  enforce  in  a  Court  of  Equit}'.  Therefore, 
where  a  man  had  executed  a  bond  to  the  trustees  of  his  marriage  set- 
tlement, a  party,  beneticialU'  interested  in  the  money  secured  by  it, 
was  allowed  to  have  a  ne  exeat  regno  against  the  obligor.*  It  is,  how- 
ever, to  be  observed,  that,  in  a  case  where  a  bill  was  filed  b}'  a  residu- 
ary* legatee  against  the  executor  and  a  debtor  to  the  estate,  stating 
that,  by  collusion  between  them,  the  debt  was  suffered  to  remain  un- 
paid, and  that  the  debtor  was  about  to  leave  the  country.  Lord  Eldon 
refused  the  application  for  a  ne  exeat  regno :  sa3ing,  he  did  not  know 
any  instance  where  it  had  been  done.*  It  is  to  be  recollected,  that  the 
foundation  of  the  equit}-  in  this  case  was  the  collusion,  alleged  in  the 
bill,  between  the  executor  and  the  debtor :  his  Lordship's  decision, 
therefore,  was  probably  governed  by  the  principle  laid  down  by 
him  in  a  *  case,  mentioned  b}-  Mr.  Beames,^  in  which  the  plain-  *1700 
tiff  filed  his  bill  on  the  ground  of  fraud,  stating  a  large  balance 


1  Per  I>ord  Hardwickc,  in  Pearne  v.  Lisle, 
Anib.  75:  see  also  limcker  f.  Hamilton.  1 
Dick.  1.54:  (;mim<s  »•.  Stritlio,  2  Ditk.  409; 
Kx piirtt  Diini-iiMibe,  ib.  W-\\  Crosk-y  i".  Mar- 
riot,  ib.  009;  Ex  pnrti:  Urunkcr,  ubi  sup.; 
Anon.,  2  Atk.  210;  S.  (;.  n>im.  Kiiif,'  r. 
Smith,  1  Dick.  82;  Anon.,  1  Bro.  C.  C.  ;J76; 
Atkinson  r.  Loonanl,  .3  Hro.  C.  C.  218;  and 
see  1  &  2  Vic.  e.  110;  Cliitty's  Arch.  750  tt 
leq.;  and  AhscondinfT  Debtor's  Arrest  .-Vet, 
1851  (14  &  15  Vice.  .52);  Chitty's  Arch.  880 
et  tt(/. ;  M(ic[)<.ii.inj:li  t'.  <iavnor,  3  C.  E. 
(Jrceii,  24'.t;  2  Story  I/j.  .Iiir.  §  1740  et  giq.  ; 
Sevmour  r.  Ila/ard.  1  .lohn.  <'h.  1:  Snied- 
burj;  0.  Mark.  0  John.  (.Ui.  i:!8:  Porter  v. 
SjK-ncer,  2  John.  <h.  10!),  170;  Mitchell  v. 
Runch,  2  Paii;e.  000;  Ilrown  »•.  Haff,  6  Paijcc, 
2-(5;  De  Kivalinoli  r.  r,.rvetti,  4  Paif^e,  204; 
Nixon  r.  Hichard-on.  4  Dimuiis.  108;  Cox  f. 
8colt.  5  Harr.  &  J.  -iHI;  Pahner  v.  Van  Dor- 
rn,  2  VAvi.  Ch.  425;  (Mea-on  v.  Hi-by,  1 
Clarke,  551;  Kliodtyi  r.  (Vnisins,  0  IJjind. 
188;  Lucflfi  r.  Hickman,  2  Stew.  11;  Rice  i:. 
Hnic,  5  Cuhh.  241  In  North  Carolina,  the 
rule  of  (rrantin^r  a  nr  rxtnt  only  in  rates  of 
equitable  ilcnintid".  ajifplirs  where  money,  not 
projterty,  \*  the  •<ul>ji'ci  in  controvi-rsv.  Ed- 
ward* p.  Mni-ey,  I  Hawk«,  .'152.  The  ex- 
ceittiunn  to  tliit  rule,  (hat  thin  writ  liei  nnly 
in  canes  of  e(|iiitable  demancU,  «•<  stated  by 
Mr.  Justice  ,*»tory,  arc, — l«t,  alim<mv;  2<l, 
canen  of  account:  2  .Story  F/j.  Jiir.  §f  1471- 
1473;  sec  Atkinson  r.  Ix^onard,  3  Hro.  C  (!. 
(Perkins's  ed.)223,  note  (a).     In  these  two 
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cases,  Courts  of  I^iw  and  of  Equity  have  can- 
current  jurisdiction.  Atkinson  r.  L<'onard, 
vbi  siiprit  ;  Kliodes  r.  Cousins,  0  Hand.  188; 
Mitchell  f.  Bunch,  2  Pai>;e,  000;  Nixon  v. 
Kichardson,  4  Desaus.  108.  The  act  to  ahol- 
isli  iniprisonnieiit  for  debt  in  New  York  has 
not  de))rived  the  Court  of  Chancery  of  the 
power  to  issue  a  writ  of  ne  exent,  in  cases  of 
eqiiitalile  cof^nizance,  where  such  writ  would 
have  been  allowed  |)reviiius  to  the  )iass;me  of 
that  act.  Brown  r.  Haff,  5  Pai^^e,  235 ;  see 
AshwDrth  I'.  Wri-^ley,  1  Pai^e.  ■tOl.  As  to 
the  demands  on  which  this  writ  is  fcrantcd. 
see  De  Carriere  r.  De  Calonne,  4  Sumner's 
Ve».  577,  .592,  Mr.  Hovenden's  notes;  /Vtkin- 
pon  r.  I/eonard,  3  Bro.  (^  C.  (Perkins's  ed.) 
218-224,  notes;  Hussell  v.  Ashby,  5  Sum- 
ner's Ves.  !)8,  note  (n).  In  New  York,  a 
writ  of  ne  (xi'dt  may  be  granted  prior  to  any 
dei-rec  in  a  <'a«e  of  alimony.  Denton  n.  Den- 
ton, 1  .b)hn.  Ch.  354.  441.  So  in  New.lerscv. 
Yule  r.  Yule,  2  Stockt.  Ch.  138. 

'^  (larduer  r.  ,  15  Ves.  444. 

s  l.cake  V.  Ix-ake,  1  J.  &-  W.  005;  and  st« 
(•rant  v.  (Jrant,  3  Muss.  5!I8. 

*  Cnaves  r.  (iriflilh,  I  .1.  &  W.  040.  To 
sustain  this  writ  sutlicient  efiiiily  must  appear 
on  the  face  of  the  bill;  mere  nppri'heuRien 
that  the  defendant  will  mi^ajiply  f'""'"  '"  *''"• 
hand",  or  abuse  hi-*  truf<t.  im  licit  HUllicient. 
Woodward  v.  .Sehatrell.  3  John.  Ch.  412. 

'  Benmos  on  Ne  exent,  52  ;  sec  also  Jack- 
son V.  Petrie,  10  Ves.  104. 
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to  be  due  to  him  from  the  defendant ;    and  Lord  Eldon  refused  the 
writ. 

The  Court  has  also  refused  to  grant  the  writ,  to  assist  process  of 
contempt  by  which  paj-ment  of  costs  is  enforced :  *  although  it  has 
been  granted  for  that  purpose  in  Ireland.^  It  seems,  however,  that 
where,  upon  the  taxation  of  a  solicitor's  bill,  he  appears  to  have  been 
overpaid,  the  C\)urt  will  grant  a  ne  exeat,  to  prevent  his  going  abroad, 
without  requiring  a  bill  to  be  previously  filed.* 

Although  the  Court  will  not  grant  a  ne  exeat  regno  where  the  demand 
is  at  Law,  it  will  not  refuse  it  merely  because  the  plaintiff  might  have 
relief  at  Law,  if  the  case  be  one  in  which  the  Court  of  Chancery  has  a 
concurrent  jurisdiction  :  ^  as  in  the  case  of  a  suit  for  an  account.^  So, 
also,  the  Court  will  grant  the  writ  upon  a  bill  to  recover  the  amount 
due  upon  a  bond  which  has  been  lost ;  although,  by  the  present  prac- 
tice of  the  Courts  of  Law,  a  plaintiff  may  now  declare  upon  a  lost 
bond,  which  he  could  not  do  formerly :  for  the  Court  of  Chancery  does 
not  consider  that  the  circumstance  of  a  Court  of  Common  Law  having, 
by  an  extension  of  its  rules,  acquired  a  concurrent  jurisdiction,  is  suffi- 
cient to  defeat  the  jurisdiction  in  E^quit}'.'^ 

The  same  principle  will  also  extend  to  cases  of  specific  performance ; 
for  although,  in  such  cases,  the  vendor  may  have  a  right  to  proceed  at 
Law  for  the  recovery  of  his  purchase-money,  yet,  as  Equity  has  a  con- 
current jurisdiction  in  such  matters,  a  ne  exeat  will  be  issued  to  restrain 
the  purchaser  from  going  abroad  till  he  has  given  security  for  the 
amount  of  his  purchase-money.^  There  appears  to  have  been  some 
doubt  whether,  in  cases  of  this  description,  the  Court  will  grant  the 
writ  before  there  has  been  some  decree  establishing  the  plaintiff's  right 
to  specific  performance  ;  and  it  seems  that  the  writ  should  not  be 
granted,  unless  the  Court  can  make  it  out  to  be  quite  clear  that  there 
must  be  specific  performance.' 

The  writ  will  be  granted,  although  the  defendant  has  other 
*1701  property  *  than  that  which  is  the  subject  of  the  suit ;  and  it  does 
not  make  any  difference  that,  in  such  a  case,  the  vendor  has  in 
Equity  a  lien  upon  the  property  sold  for  the  amount  of  his  purchase- 
money,  which  he  may  enforce  by  selling  the  property ;  and  it  seems 
that,  even  where  the  defendant  has  a  claim  for  an  abatement  out  of  the 

2  Goodman  v.  Savers,  5  Mad.  471.  Rand.  188;  Mitchell  v.  Bunch,  2  Paige,  606; 

8  Steward  r.  Steward,  1  Bail  &  B.  7.3.  Nixon  v.  Richardson,  4  Desaus.  108. 

*  Loyd  V.  Cardv,   Prec.  in  Ch.  171;  but  "<  Atkinson  v.  Leonard,  3  Bro.  C.  C.  218, 

pee  Kx  parte  Brunker,  3  P.  Wms.  312.  224. 

6  MacDonoufjh  v.  Gaynor,  3  C.  E.  Green,  »  Boehm  v.  Wood.  T.  &  R.  332,  3.36,  346; 

249;  Lucas  v.  Hickman,'2  Stew.  11.  see  also  Raynes  v.  Wyse,  2  Mer.  472;  and 

6  Jones  1'.  Alephsin,  10  Vcs.  470;  and  see  Goodwin  v.  Clarke,  2  Dick.  497;  which,  how- 
Jones  V.  Sampson,  8  Ves.  593;  Russell  v.  ever,  appears  not  to  have  been  rightly  de- 
Asbv,  5  Ves.  96 ;  Anisinck  v.  Barklav,  8  Ves.  cided.  See  T.  &  R.  34.5. 
597;"  Hannav  v.  M'Entive.  11  Ves.  .55;  IIow-  »  Morris  v.  M'Neil.  2  Russ.  604;  and  see 
den  V.  Rogers,  1  V.  &  B.  129:  Dick  v.  Swin-  Goodwin  v.  Clarke,  2  Dick.  497;  Ravnes  v. 
ton  ih.  371;  MacDonough  v.  Gavnor,  3  (3.  E.  Wvse,  2  Mer.  472:  Boehm  v.  Wood,  T.  &  R. 
Green,  249;  2  Storv  Eq.  -lur.  §§  1471,  1472;  345;  Gibbs  v.  Meraud,  2  p;dw.Ch.  482;  Cow- 
Atkinson  V.  Leonarfl,  3  Bro.  C.  C.  (Perkins's  din  v.  Cram,  3  Edw.  Ch.  231;  De  Rivafmoli 
ed.)  223,    note   (a);    Rhodes  v.  Cousins,  6  «.  Corsetti,  4  Paige,  264. 
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purchase-money,  which  however  has  not  been  ascertained,  the  writ  will 
be  granted  for  the  whole. ^ 

An  attempt  has  been  made  to  extend  the  principle,  that,  in  the  case 
of  a  suit  for  the  specific  performance  of  an  agreement,  the  Court  will 
grant  the  writ,  to  a  suit  for  the  specific  perfoi-mance  of  a  covenant  to  in- 
demnify ;  but  the  Court  was  of  opinion  that  the  right  of  a  party,  entitled, 
by  agreement,  to  satisfaction  by  way  of  damages  for  the  non-perform- 
ance of  the  agreement,  to  come  into  Equity  to  enforce  that  satisfaction, 
was  extremely  doubtful ;  and  held  that,  although,  where  the  equity  is 
clear,  but  the  facts  are  in  dispute,  the  writ  may  be  sustained, ^  yet,  that 
where  the  equity  is  matter  of  grave  doubt,  the  plaintiflE",  however  speci- 
fic his  allegation  may  be,  cannot,  generally  speaking,  have  the  writ.^ 

But,  although  the  Court  of  Chancery  will  grant  this  writ  in  cases 
where  the  Court  has  concurrent  jurisdiction  with  the  Courts  of  Law,  it 
will  not  permit  the  defendant  to  be  harassed  by  a  ne  exeat  regno^  where 
he  has  already  been  held  to  bail  in  a  Court  of  Law  for  the  same  de- 
mand ;  and  if,  under  such  circumstances,  the  writ  has  been  issued,  it 
will  be  discharged.  Therefore,  where  the  defendant  had  entered  into  a 
contract  with  the  plaintiff  for  the  purchase  of  an  estate,  and  the  plain- 
tiff had  arrested  him  at  Law  and  held  him  to  bail  for  the  amount  of  the 
purchase-money,  which  bail  was  afterwards  discharged  in  consequence 
of  the  plaintiff  having  discontinued  the  suit,  a  writ  of  ne  exeat  regno, 
subsequently  obtained  by  the  same  plaintiff  upon  a  bill  to  enforce  the 
same  contract,  was  discharged.*  So,  also,  where  a  defendant  had  been 
held  to  bail  at  Law,  in  an  action  commenced  against  him  by  tlie  plain- 
tiff, for/  the  balance  of  an  account,  and  it  was  afterwards  found  more 
convenient  to  proceed  in  Equity,  whereupon  the  defendant  was  dis- 
charged from  his  arrest  at  Law,  and  a  ne  exeat  was  issued  against  him 
by  tlie  Court  of  Chancery,  Lord  Eldon  discharged  the  writ.^ 

A  writ  of  ne  exeat  may,  however,  be  granted  against  a  defendant  who 
has  been  arrested  at  Law,  if  his  arrest  has  taken  place  in  respect  of 
another  demand.® 

*  In  order  to  authorize  the  issue  of  a  ne  exeat  regno,  the  de-  *1702 
mand   must   not  only  be  equitable,  but  it  must  be  a  pecuniary 
demand,'  therefore  the  Court  has  refused  to  grant  the  writ,  \\\)o\\  a  1)111 
to  enforce  an  agreement  by  which  the  defendant  had  undertaken  to  give 
the  plaintiff  a  bill  of  exchange  as  a  security  for  a  demand.*^ 

And  the  demand  must  not  only  be  pecuniary,  but  it  must  be  actually 
due.'     The  writ  will  not  l)e  issued  in  respect  f)f  a  claim  which  is  mcn-iy 

1  Boehm  t.  Wrmd,  T.  &  R.  338;  and  see  "  Ilowkins  ji.  lldwkins,  1  Dr.  &  Sm.  70; 

Goodwin  t>.  Clarkf,  uhi  sup.  0  .Iiir.  N'.  S.  4'JO. 

a  In  Hampton  v.  I'dol.  28  Geo.  514,  it  was  '  Sec  (iil)l)H  v.  Moraud,  2  Kdw.  Hi.  482, 

held,   that  a  [.crson,   holding  a  covenant  of  Cowdin  «.  Cram,  5  I'>lw.  (!li.  231  ;   I  >c  Itiva- 

warranty,  pendinn  a  suit  af^ainut  him  for  the  finrdi  v.  (^orsetti,  4  I'ai^cc  2(>4. 

prcmiHR.K,  may  have  a  ne  exeat  against  his  "^  HhiydcH  f.  (Calvert,  2.1.  &  W.  211. 

warrantor.      "  "  Whilohouse  r.  I'urlrid(,'c,  3  Swmisl.  3f)5. 

8  .FenkinR  v.  Parkinson,  2  M.  &  K.  5.  377.     The  debt,  for  whi.h  this  writ   will  lia 

*  iJayneH  v.  Wv.ne,  ubi  »up.  insued,  must  he  certain  in  its  nutiire,  iind  ii.- 
6  Amsinck  v.  liarklay,  8  Vc8.  594.  tually  payable  and  not  eunlingenl.     2  Story 
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contiiigont:  (luMofoiv,  wIumv  it  was  nothing  more  than  the  demand  of  a 
wile  against  lier  husband,  by  virtue  of  a  marriage  agreement,  in  case 
she  survived  him,  Lord  Ilardwieke  refused  tlie  application  j  as  the  con- 
tingency was  one  which  might  never  happen.''  The  writ  may,  however, 
be  issued  in  respect  of  an  interest  which  is  vested,  although  subject  to 
be  divested.^  Where  the  debt's  becoming  due  does  not  depend  upon  a 
contingency,  but  is  certain,  yet,  if  it  is  i)ayable  in  fnturo,  the  writ  can- 
not be  granted  ;  and,  tlierefore,  a  ne  exeat  to  restrain  the  defendant  from 
going  abroad,  for  the  purpose  of  evading  the  payment  of  a  sum  of  money 
which  he  had  been  ordered  to  pay  into  a  banking  house,  as  the  condition 
of  the  Court's  granting  an  injunction,  was  refused  :  because  the  time  when 
the  party  was  bound  by  the  order  to  pay  the  money,  namely,  a  month 
from  the  date  of  the  order,  had  not  arrived:*'  It  would  seem,  however, 
that  if,  between  the  date  of  an  order  for  an  injunction  and  the  payment  of 
the  money  into  Court  at  a  future  time,  there  is  a  substantial  threat  that 
the  party,  who  ought  to  pay,  will  go  abroad,  the  practice  of  the  Court  is 
to  order  him  to  pay  the  money  instanter,  or  to  dissolve  the  injunction.'^ 
To  entitle  the  plaintiff  to  the  writ,  he  must  be  in  a  situation  either  to 
swear  positively  that  so  much  is  actually  due,^  or  in  some  other  manner 
to  point  out  to  the  Court  the  sum  to  be  marked  on  the  writ.^     The  only 

exception  to  the  rule,  which  requires  that  the  plaintiff  should  be 
*1703  in  a  situation  to  swear  positively  that  a  certain  *  sura  of  money 

is  due,  is  in  the  case  of  a  suit  for  an  account :  in  which  it  will  be 
sufficient,  if  the  plaintiff  can  swear  that,  according  to  the  best  of  his 
belief,  any  particular  sum,  at  the  least,  would  be  found  justly  due  to 
him  upon  a  balance,  if  the  account  was  taken  ;  ^  but  the  writ  will  not  be 

Eq.  Jur.  §  U74;  Sherman  v.  Sherman,  3  »  Boehm  v.  Wood,  T.  &  R.  332. 
Bro.  C.  C.  (Perkins's  ed.)  370,  notes.  It  will  1  Rico  v.  (Jualtier,  and  Butler  v.  Butler, 
not  lie  therefore,  where  the  demand  is  of  a  vbi  sup. ;  Jackson  v.  Tetrie,  10  Ves.  164;^  but 
general  unliquidated  nature,  or  is  in  the  na-  see  Whitehead  v.  Bennett,  10  Jur.  3,  V.  C.  E. 
ture  of  damages.  2  Story  Eq.  Jur.  §  1474;  The  plaintiff,  even  in  a  matter  of  account, 
liibhs  V.  Mei-aud,  2  Edw.  Ch.  482.  There  must  swear  positively  to  a  debt  or  balance 
must  be  a  debt  existing  at  the  time  and  so  due  to  him,  but  he  need  swear  only  accord- 
far  mature,  that  present  payment  or  per-  ing  to  his  belief  as  to  the  amount.  Thome 
fonnance  can  rightfully  be  demanded.  Glea-  i'.  Halsey,  7  John.  Ch.  189;  see  Gernoe  v. 
son  V.  Bisby,  1  Clarke,  551;  Rhodes  v.  Boccaline,  2  Wash.  C.  C.  130;  Gibert  «.  Colt, 
Cousins,  6  Rand.  188;  (Jox  v.  Scott,  5  Harr.  1  Hopk.  GOO;  Denton  v.  Denton,  1  John.  Ch. 
&  J.  384;  De  Rivafinoli  v.  Corsetti,  4  Paige,  441;  MacDonough.i;.  Gaynor,  3  C.  E.  Green 
204;  Sevmour  v.  Hazard,  1  John.  Ch.  1;  (N.  J.),  249.  If  the  plaintiff  swears  tliat  so 
Brown  r.  Haff,  5  Paige,  235;  2  Story  Eq.  much  is  due  upon  an  account,  without  entcr- 
Jur.  §  1474:  Porter  v.  Spencer,  2  John.  Ch.  ingintnany  explanation, that  is  sufficient ;  but 
169.  If  a  party  against  whom  a  final  decree  if  he  swears  that  so  much  is  due,  and  then  ex- 
is  made,  intends  to  remove  bevond  the  juris-  plains  how  it  ari.ses.  and,  in  making  out  the 
diction  of  the  Court  before  the  decree  can  be  account,  it  appears  that  such  sum  is  not  due, 
enforced  by  execution,  a  ne  exeat  will  be  he  cannot  have  the  writ.  Flack  v.  Holm,  1 
granted.     Dunham  v.  Jackson,  1  Paige,  629.  J.  &  W.  407,  408. 

■♦  Anon.,  1  Atk.  .521.  In  Rice  v.  Hale,  5  Cush.  241,  Shaw  G.  J. 

5  Howkins  v.  Howkins,  ubi  sup.  said :   "  We  think  the  writ  is  not  grantable, 

6  Whitehouse  v.  Partridge',  uhi  sup. ;  and  when  the  account  is  open  and  unliquidated, 
see  Cock  V.  Ravie,  6  Ves.  283;  Dawson  v.  although  the  plaintiff  states  in  his  athdavit 
Dawson,  7  Ves.  173;  Haffey  v.  Haffey,  14  that  a  certain  sum  is  due.  Such  an  allega- 
Ves.  261.  t'»"i  although  in  terms  the  statement  of  a 

''  Whitehouse  v.  Partridge,  ubi  sup.  fact,  that  is,  of  the  defendant's  actual  indebt- 

8  Rico  V.  Gualtier.  3  Atk.  501  ;  Anon.,  1  edness,  must  nevertheless  be  qualified  by  the 

Bro.  C.  C.  376;  Shennan  v.  Sherman,  3  Bro.  subject-matter  to  which  it  relates;  and  where 

C.  C.  370;  see  also  Butler  v.  Butler,  cited  it  relates  to  a  long  unliquidated  account,  or 

in  Beames  on  Ne  exeat,  52.  to  facts  which  are  future  and  contmgent,  it 
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issued  if  the  account  is  contested  ;  nor  unless  it  appears,  on  the  defend- 
ant's own  showing,  that  something  is  due  from  him.'^ 

This  writ  was  originally  applied  only  to  persons  domiciled  in  this 
country ;  but  for  a  long  course  of  years  it  has  been  settled,  that,  if  a 
man  living  in  Scotland.^  or  Ireland. ^  or  in  our  colonies,  or  in  other  parts 
of  our  dominions.^  or  abroad.^  comes  here,  the  writ  of  7ie  exeat  regno 
may  issue  against  him  :  although  he  comes  here  for  a  particular  purpose 
onh',  and  intends  to  return  immediately.'' 

Upon  this  principle,  the  writ  has  been  issued  at  the  instance  of  an  in- 
habitant of  one  West  India  Colon}-  against  an  inhabitant  of  another, 
who  was  only  here  for  a  casual  purpose.*  It  was  formerly  thought, 
that,  where  the  debt  was  contracted  abroad,  and  might  have  been  re- 
covered in  the  Courts  there,  the  writ  should  not  be  issued.^  It  is, 
however,  now  settled,  that  a  writ  of  ne  exeat  may  issue  against  an}'  de- 
fendant whose  residence  is  out  of  England,  in  respect  of  a  debt  con- 
tracted abroad  and  recoverable  there. ^° 

It  seems  also,  that  the  writ  will  be  granted  where  the  plaintiff  is  an 
Englishman,  and  the  defendant  a  foreigner ;  "    but  whether  it 
*  can  be  granted  where  the  plaintiff  and  defendant  are  both  for-  *  1 704 
eigners,  and  the  debt  was  contracted  in  their  own  country,  ap- 
pears to  be  doubtful :  ^  although  if  the  question  is  between  two  foreigners, 
but  the  subject-matter  has  arisen  in  this  country-,  the  writ  will  be  granted.'* 

The  writ  will  not  be  issued  where  the  plaintiff  is  resident  abroad ;  ^ 
and  where  the  writ  had  been  issued  at  the  instance  of  a  plaintiff  who 


can  amount  to  nothing  more  tlian  a  strqng 
declaration  of  a  coiiliilent  expectation  or  be- 
lief, and  is  not  a  suflicient  ground  for  issuing 
the  writ,  unless  it  is  accompanied  and  sup- 
p<jrt<-d  t)v  jiroper  accounts  or  documents." 

2  Thoinp>on  v.  Smith,  11  Jur.  N.  S.  276; 
13  W.  K.  422.  M.  R. 

»  Mackintosli  v.  Ogilvie.  1  Dick.  119; 
Dene's  Case,  1  P.  Wnis.  -Ky.i. 

*  llowden  r.  Rogers,  1  V.  &  B.  120;  but 
nee  Bernal  v.  The  .Mar(|ui«  of  Donegal,  11 
VcB.  43,  where  it  was  refused  on  the  ground 
of  parliamentary  privilege;  the  defendant  be- 
ing a  representative  in  Parliament  of  an 
Irish  boriiiigh. 

6  Per  Uird  llldon,  in  Flack  v.  Holm,  1  .J. 
&  W.  405.  4I.V. 

«  lldwkins  r.  Ilowkins,  1  Dr.  &  Sm.  78; 
6  Jur.  N.  .S.  4!M);  Anon.,  4  l)c  G.  &  S.  .'J47. 

1  It  in  not  necessary  that  the  defendant 
ehnuld  he  actunliv  in  the  .Stale  when  a  writ 
of  ne  rxriit  is  npidird  for.     I'arker  V.  Parker, 

1  ifcasiev  (N; ./.),  id:.. 

0  AtkiTisoti  P.  I/-onard,  3  Uro.  C.  C.  218. 

*  Robertson  r.  Wilkie,  Ainb.  177;  2  Dick. 
780;  see  also  Pearne  v.  Li-le.  Amb.  70. 

'"  llowden  V.  R/>gern,  iJn  sup.  ;  but  nee 
Vanz-eller  v.  Vnnzelier,  15  Jur.  11.-),  V.  C.  K. 
B. 

'•  Flack  r.  Holm,  ubi  tup. ;  Parker  r.  Par- 
ker, 1  Beasley  (N.  .1.),  10.0;  MacDonough  r. 
Gaynor,  3  C  E.  Green  (N.  J.),  24"J. 

1 


1  Flack  V.  Holm,  1  J.  &  W.  40.^,  417;  and 
see  Talleyrand  v.  Boulauger,  3  Ves.  447;  4 
Ves.  .580;"  1  J.  &  W.  417 ;  Vanzeller  v.  Van- 
zeller.  15  Jur.  115,  V.  C.  K.  B. 

2  De  Carriere  v.  De  C'alonne,  4  Ves.  577, 
591.  A  writ  of  ne  exeat  maj'  issue  against  a 
foreigner  or  citizen  of  another  State,  and  on 
demands  arising  abroad.  Mitchell  r.  Bunch, 
2  I'aige,  000;  Gibert  v.  Colt,  1  Ilopk.  500. 
I'pon  a  bill  filed  agaiusf  a  foreign  executor 
or  administrator,  to  compel  him  to  account 
for  trust  funds  which  he  lias  received  abroad 
and  brought  witli  him  into  the  .State,  if  he  is 
about  to  dejiart  and  go  beyond  tiie  bounds  of 
the  .State,  lie  may  be  arrested  on  a  hc  I'wenl 
anil  lii'id  to  ei|iiitaliie  bail,  as  in  other  ca>es. 
McN'amara  r.  Dwyer,  7  Paige,  2iil.  But  the 
writ  will  be  discharged  upon  the  defendant's 
giving  security  to  abide  the  decree.  Wood- 
ward r.  Schaf/cll,  3  John.  Ch.  412;  Atkin- 
son t'.  Leonard,  3  Bro.  (".  ('.  (Perkins's  ed.) 
218,  '224,  and  notes;  Koddam  r.  llitliering- 
ton,  5  Sumner's  Ves.  111.  As  to  the  object, 
uses,  and  mode  of  obtaining  this  writ  of  tie 
exent,  see  Etches  r.  I.aiii'e,  7  Sumner's  Ves. 
417,  note;  Roddam  f.  Hetheringloii,  b  id.  91, 
note  (»i),  and  cases  cited;  De  Carriere  v.  Du 
Calonnc,  4  ul.  577,  note  ((i)i  1  Smith  ('h.  Pr. 
('2d  Am.  ed.)  .577,  note  (<t)\  2  Story  Ivj.  Jur. 
§  1475,  and  note. 

«  ilyde  r.  Whitfield,  19  Ves.  342. 
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WHS  ;i  ivsidiMit  in  ,l:mi:iu'a,  ngtiinst  ti  (Icfi'iulant,  who  was  resident,  in  the 
same  colony,  it  ^vas  discharged,  on  the  gronnd  that  the  phvintilF  resided 
abroad,  and  that  his  visit  to  this  country  was  colorable  and  temporary 
only.*     The  same  rule  has  been  acted  upon  in  subsequent  cases. ^ 

The  writ  may  be  issued  against  a  party  who  is  going  abroad  in  the 
course  of  his  ordinary  business.*^ 

A  wu-it  of  ne  exeat  regno  will  not  be  granted  against  afetne  covert  ad- 
ministratrix.' The  question  whether  it  will  be  granted,  at  the  suit  of  a 
feme  covert,  against  her  husband,  has  been  much  discussed ;  and  in  a 
ease  before  Lord  Thurlow,  he  refused  to  grant  the  writ  at  the  instance 
of  a  feme  covert  administratrix  against  her  husband,  on  her  ailidavit  that 
he  had  possessed  the  assets  and  was  going  abroad.^  The  decision 
proceeded  upon  the  ground  that  the  evidence  of  the  wife  could  not  be 
received  against  the  husband.  There  seems,  however,  no  reason  why, 
in  the  cases  in  which  the  Court  of  Chancery  recognizes  the  right  of  a 
wife  to  maintain  a  suit  against  her  husband  :  as  when  she  has  property 
settled  to  her  separate  use  :  the  Court  should  not  allow  the  wife 
*1705  to  make  an  affidavit  in  support  *  of  an  application  to  restrain 
the  husband  from  defeating  his  wife's  right,  by  removing  out  of 
the  jurisdiction  of  the  Court. ^ 

The  wTit  will  be  granted  on  the  application  of  a  lunatic  by  his  committee  : 
the  atiidavit  being  made  by  the  committee  ;  -  and  the  Court  may  direct  the 
writ  to  issue,  wherever  a  party  has  made  himself  liable  to  the  debt  of 
another :  even  though  he  has  not  been  called  upon  to  pay  the  demand.* 

In  order  to  entitle  a  plaintiff  to  a  writ  of  ne  exeat  regno  he  must,  by 
his  bill,  give  the  defendant  all  the  information  in  his  power :  so  that  he 
ma}'  have  a  reasonable  opportunity  of  meeting  it,  as  distinctly  and 
rapidly  as  possible.* 

It  is  not  necessary  that  the  writ  should  be  prayed  by  the  bill :  although, 
where  the  application  is  intended  to  be  made  immediately  on  the  filing 
of  the  bill,  it  is  usual  to  do  so,  if,  at  the  time  of  filing  the  bill,  the 
plaintiff  is  aware  of  the  defendant's  intention  to  go  abroad.^    It  fre- 

4  Smith  V.  Net hersole,  2  R.  &  M.  450.  settled  to  the  separate  use  of  a  married  woman, 

5  Wulkor  V.  Christian,  and  Douglas  v.  Sir  Lancelot  Shad  well  V.  C.  granted  a  Re- 
Terry,  2  K.  &  M.  450,  n.;  Walker  r.  Chris-  ceiver  against  the  husband,  before  answer, 
tian,"7  Sim.  3G7.  upon  notice;  the  facts  of  the  case  being  veri- 

e'  Stewart  v.  Graham,  19  Ves.  313 ;  Dick  fied  by  the  affidavit  of  the  wife  alone.     MS. 

V.  Swinton,  1  V.  &  B.  371 ;  see  also  Tomlin-  December,  1838 ;  and  see  Shaf'toe  v.  Shaftoe, 

son  V.  Harrison,  8  Ves.  32;  Etches  v.  Lance,  7  Ves.  171;  De  Mannevilleu.  De  Manneville, 

7    Ves.  417;    l.ovd  v.  Cardy,  Free,  in  Ch.  10  Ves.  56;  and  Mr.  Belt's  note  to  Sedgwick 

171;  Baker  v.  Diimaresque,  2  Atk.  66;  Mac-  v.  Watkins,  3  Bro.  C.  C.  11. 
Donough  V.  Gavnor,  3  C.  E.  Green  (N.  J.),  2  Stewart  v.  Graham,  uhi  sup. 

249.  "  3  Sealv  v.  Laird,  3  Swanst.  368,  n. 

T  Ante,  p.  180:  Pannell  v.  Tayler,  T.  &  «  Anderson  v.  Stamp,  11  Jur.  N.  S.  169, 

R.  96.     [Nor  against  a  woman.  '  Adams  v.  V.  C.  W.;  2  H.  &  M.  576. 
Whitcomb,  46  Vt.  708.]  s  Moore  v.  Hudson,  6  Mad.  218;  Earned 

s  Sedgwick  v.  Watkins,  3  Bro.  C.  C.  11;  v.  Laing,   13  Sim.   255;  7  Jur.  383;  White- 

1  Ves.  .J.  49.    In  New  York  and  New  Jersey,  head  v.  Bennett,  19  Jur.  3,  V.  C  E.;   How- 

the  affidavit  of  the  wife  alone  is  sufficient  "to  kins  v.  Howkins,  8  W.  R.  403,   V.  C  K.  ; 

support  the  order  for  a  ne  exeat.     Denton  v.  but  see  Sharp  v.  Taylor,  11   Sim.  50,  as  ex- 

Denton,   1  John.  Ch.   441;   Yule  i;.  Yule,   2  plained  in  13  Sim.  257.    For  form  of  prayer, 

Stockt.  Ch.  (N.  J.)  1.38.  see  Vol.  HL 

1  In  Bagot  V.  Bagot,  where  real  estate  was 
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quently  happens,  however,  that  the  defendant's  intention  to  go  abroad 
arises,  or  is  first  discovered,  in  the  course  of  the  suit,  and  then  there  is 
no  doubt  that  the  writ  would  be  issued,  though  not  asked  for  by  the 

bm.« 

In  general,  the  writ  will  only  be  issued  at  the  instance  of  the  plaintiff, 
and  upon  a  bill  filed  ;^  but  it  has  been  stated,  and  not  denied,  that 
it  can  be  obtained  by  a  defendant  against  the  plaintiff ;  ®  and  it  seems 
that,  in  matters  of  account,  it  may  be  obtained  by  a  defendant  against 
a  co-defendant.®  It  has  also  been  granted  in  a  suit  commenced  by  an 
administration  summons ;  ^°  and  against  a  contributory,  under  the 
Winding-up  Act."  Where,  also,  upon  the  taxation  of  a  solicitor's  bill, 
he  was  reported  to  have  been  overpaid,  the  client  obtained  a  ne 
exeat,  to  prevent  his  going  abroad,  *  though  there  was  no  bill  in  *1706 
Court  whereon  to  ground  the  writ.^  In  this  last  case,  however, 
the  demand  was  capable  of  being  enforced  by  means  of  the  authority 
exercised  over  solicitors  as  officers  of  the  Court. - 

We  have  already  seen,  that  a  written  copy  of  a  bill,  praying  a  writ 
of  ne  exeat  regno,  may  be  filed,  and  a  written  copy  served,  on  an  under- 
taking to  file  a  printed  copy  within  fourteen  days.^ 


Section  IT. — How  granted. 

Tlie  application  for  a  writ  of  ne  exeat  regno  is  made  by  an  ex  parte 
motion,  and  ma}-  be  made  before  service  of  the  coi)y  of  the  bill :  *  the 
reason  of  which  is,  that  the  giving  notice  might  operate  to  occasion  the 
mischief  which  the  writ  is  intended  to  prevent,  by  giving  tlie  party  an 
opportunity  of  remoWng  from  the  jiu'isdiction.^  For  the  same  reason, 
notice  of  the  motion  is  not  required,  even  after  the  defendant  has 
api)ear('d  ;  *  but  the  application  should  be  made  as  promptly  as  possible,'' 
and  must  be  supiwrtcd  Ity  evidence  (whicli  is  usually  given  by  atlldavit), 

«  Collinfon   V.   ,   18  Ves.  Ssa.     Tliis  Dec,   1852,  V.  C.   K.;  Seton,  9G1  ;  Hraith- 

writ  mav  be  applied  for  at  anv  stape  of  tlie  waite's  I'r.  'i-Vl. 

«uit.     D'unhain  r.  Jackson,  1   I'aifre,  02'.l.     If  "  Mawer  8  Case,  4  De  G.  &  S.  349;  and 

tlie  partv,  in  the  proj,'r(ss  of  the  suit,  threatens  see  "The  Companies  Act,  1862"  (25  &  '2(i 

to  ieavethe  counfrv,  the  writ  may  he  appiie<l  Vic.  c.  8!)),  §§  118,  111). 

for  hy  petition,  witlioiit  its  h.ini;'  prayed  for  i  I.oyd  r.  Cardy,  i'rec.  in  Ch.  171;  auU, 

in  the  hill,  and  without  an  amendment  to  in-  p.  1700. 

c.-rt  Mich   praver.     1    Hoff.  Ch.  Tr.  91;  see  '^  See /)a•^^  (  hap  WAV .,  Solicitors. 

(;ibertr.  ('olt,l  Hopk.  4!)8.  »  Antr,  pj).  .•l!t(i,  442;  15  &  16  Vic.  c.  86, 

'•   Ex  pnrte    Hninker.   .1    V.    Wnis.    .312;  §  fi. 
Anon.,  6  Mad.  276;  see  Mattocks  «.  Tremaine,  ••  For  form  of  motion  paper,  see  Vol.  MI. 

a.Fohn.  Ch.  75;  The  fn-orpu  Lumber  Co.  f.  *  Klliof   v.    Sinclair,   .lac.    54.'):    and    sec 

liissell.  (»  I'aip;,  22.V     I'nder  the  same  bill,  Collinson  i".  ,  18  Ves.  '.m.     The  applica- 

a  ne  (!xi"fU  ,  as  well  a.s  an  injuii<  tion,  may  be  fion    may   he   made   by  jietition:  thoiiuh  in 

granted.     Hrvson  r.  I'ettv,  1  Ulnnd,  1H2.  practice  "this  is    very   rarely   done.      Where 

«  Whitehouse  P.  I'artridK'e,  ■'{  Swanst.  .105,  the    suit    is    commencid    by   a<lminislratiou 

374.  summons,  the  apiilication  may  be  made  hv 

»  2  V/\.  Ca.  Ab.  5.  pi.  .1;  Pone's  Case   1  summons.     For  fonn  of  summons,  sec  Vol. 

P.  Wms.  2fi3;  [Sobev  v.  Sobey,  L.  K.  15  Ivj.  III. 
aOOl.  *  Flliot  r.  Sinclair,  uhi  tuii. 

io  Re   Grca»by,    Cleaver    r.    Younijer,    27  '  .lacl^son  r.  I'elrie,  10  \c».  164;  l>ick  v. 

Swinton,  1  V.  &  D.  371. 
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of  the  existence  of  the  debt,  and  of  the  intention  of  the  party  to  go 
abroad.*  It  does  not  appear  to  be  necessary  that  an  alluhivit  in  snpport 
should  be  made  by  the  plaintift'  himself :  although  it  is  usually  made  by 
him,  unless  he  is  under  some  legal  disability :  as  in  the  case  of  lunacy, 
when,  as  has  been  already  stated,  it  may  be  made  by  his  committee.' 
A  feme  covert  may  also,  as  we  have  seen,  in  certain  cases,  make  an 
allldavit  in  support  of  a  motion  for  a  ne  exeat,  to  restrain  her  husl)and 
from  going  abroad.^"  The  writ  has  been  issued  on  the  alhdavit  of  an 
infant  of  the  age  of  eighteen  years." 

No  rule  is  more  strong  than  that  the  writ  shall  not  issue  without 
a  positive  affidavit ;  and  that  an  affidavit  as  to  information  and  belief 
only  will  not  be  sufficient.'^  The  affidavit  must  be  as  positive 
*1707  *  as  to  the  equitable  debt,  as  an  affidavit  of  a  legal  debt  to  hold 
to  bail ;  ^  and  even  where  the  affidavit  is  positive,  yet,  if  it  ap- 
pears that,  nuder  the  circumstances,  the  deponent  could  only  have  ac- 
quired his  knowledge  from  the  information  of  others,  it  will  be  in- 
sufficient. Thus,  where  a  ne  exeat  has  been  obtained  on  the  affidavit  of 
the  plaintiff,  who  was  an  infant,  it  was  discharged,  although  the  affidavit 
was  positive :  because  it  appeared,  from  the  statement  in  the  bill,  that 
the  plaintiff,  who  was  eighteen  years  of  age,  could  only  have  known 
some  of  the  facts  deposed  to  from  the  information  of  others.^ 

The  only  exception  to  the  rule,  that  the  affidavit  must  be  positive,  is, 
as  we  have  seen,  in  the  case  of  an  account :  in  which  the  plaintiff  may 
swear,  that,  to  the  best  of  his  beUef,  such  a  sum  will  be  due  to  him  on 
the  balance.^ 

It  is  also  necessary  that  the  evidence,  on  which  the  application  for 
this  writ  is  founded,  should  show  that  the  defendant  intends  going 
abroad.*     It  seems,  formerly,  to  have  been  thought,  that  an  affidavit 

8  In  Roddam  v.  Hetherington,  5  Ves.  91,  against  an  executor,  and  there  was  no  charge 

95,  Lord  Rosslyn  said,  he  did   not  recollect  or  affidavit  that  assets  had  come  to  the  hands 

any  instance   where  a  ne  exeat  regno  had  of  the  defendant.      See   also   M'Naniara  v. 

been   applied   for  upon    admissions    in    the  Dwj-er,   7  Paige,  239.     The   debt   need   not 

answer ;  but  that  the  admission  would  cer-  appear  by  affidavit.     It  is  sufficient  if  estab- 

tainlv  do  as  well  as  an  affidavit.     An  affidavit  lished  by  a  Master's  report.     Yule  v.  Yule,  2 

will'also    be    dispensed    with,    where    the  Stockt.  (N.  J.)  138,  141;  CoUinson  v. ,18 

demand   has   been    established    by   a   Chief  Ves.  353.     Or  it  may  be  shown  by  or  reference 

(Jlcrk's   certificate.      Collinson   v.  ,    ubi  to  accounts,  or  to  other  authorized  documents, 

sup.;  Moore  v.  Hudson,  6  Mad.  218;  2  C.  P.  to  the  reasonable  satisfaction  of  the  Court, 

Coop.  t.  Cott.  245.  that  something  in  the  nature  of  the  ascertain- 

«  Ante,  p.  1704.  ment  of  a  debt  has  taken  place,  whereupon  a 

10  Ibidl;  McGee  v.  McGee,  8  Geo.  295.  debt  arises.     Rice  v.  Hale,  5  Cush.  241. 
n  Roddam  v.  Hetherington,  ubi  sup.  i  Jackson  v.  Petrie,  ubi  sup. ;  and  see  at 

12  Ibid. ;    Darlev    v.    Nicholson,   1   Dr.  &  Law,  Chitty's  Arch.  740. 
War.   66;    MacDonough  v.   Gavnor,  3  C.  E.  2  Roddam  v.  Hetherington,  5  Ves.  91. 

Green  (N.  J.),  249;  Yule  v.  Yule,  2  Stockt.  8  Ante,  p.  1703. 

Ch.  (N.  J.)  131,  138;  Holliday  v.   Kiodan,  2  *  Mattocks  v.  Tremaine,  3  John.  Ch.  75. 

Geo.  629;  Mattocks  v.  Tremaine,  3  John.  Ch.  There  ought  to  be  a  positive  affidavit  of  a 

75;  Rhodes  v.  Cousins,  G  Rand.  188;  Gibert  threat  or  purpose  to  go  abroad:  ib.  76;  and 

V.  Colt,  1  Hopk.  500;  Gernoe  v.  Boccaline,  2  that  the  debt  would  be  endangered  thereby: 

Wash.  C.  C  1-30;  Thome  v.  Halsev,  7  John.  ibid. ;  Rhodes  v.  Cousins,  6  Rand.  188.     The 

Ch.  193 ;  1  HofE.  Ch.  Pr.  93-95 ;  Rice  v.  Hale,  affidavit  need  not,  however,  state  that  the  de- 

5  Cush.  241;  McGehee  v.  Polk,  24  Geo.  406.  fendant  is  going  abroad  for  the  purpose  of 

In  Smedburg  v.  Mark,  6  John.  Ch.  1.38,  the  avoiding  the  payment  of  the  debt.     Russell 

Court  refused  an  application  for  a  ne  exeat,  v.  Ashby,  5  Sunmer's  Ves.  96  and  notes.     By 

because,  for  one  reason,  the  application  was  the  Act"of  Congress,  2d  of  March,  1793,  c.  22, 
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was,  in  this  respect,  sufBcietit,  if  it  merely  stated  a  belief  of  the  defend- 
ant's intention  to  quit  the  kingdom,  without  going  into  the  circumstances 
upon  which  that  belief  was  founded.^  But  it  is  now  held,  that  an  affi- 
davit, to  obtain  this  writ,  must  be  positive  as  to  the  defendant's  inten- 
tion to  go  abroad,  or  to  his  threats  or  declarations  to  that  effect, 
or  to  facts  evincing  it;*'  and  must  *  show  the  means  of  knowl-  *170S 
edge  of  the  deponent.^  In  Oldham  v.  Oldham^-  the  Court  ob- 
served:  "it  is  not  sufficient  to  swear  that  another  person  said  so ; " 
but  this  must  be  understood  with  some  qualification :  for,  in  a  subse- 
quent case,  where  the  affidavit  was  made,  "not  by  the  plaintifl',  but 
another,  to  his  belief  of  the  defendant's  intention  to  quit  the  kingdom, 
upon  information  received  from  two  persons  of  his  family  that  they 
were  about  to  go  to  the  Isle  of  Man,"  the  writ  was  granted  b}-  Lord 
Eldon  :  who,  after  stating  that  the  point  had  frequentl}^  embarrassed 
him,  expresses  himself  thus :  "But  there  are  cases  in  which  the  Court 
appears  to  have  regarded,  and  acted  upon,  the  nature  of  the  informa- 
tion and  belief.  The  information  is,  in  this  instance,  given  b}-  persons 
of  the  defendant's  family  :  who,  therefore,  could  not  be  brought  forward 
to  make  an  affidavit;  and  the  circumstance,  that  the  party  has  not 
made  the  affidavit,  has  not  been  considered  an  objection."  *  In  Knight 
V.  Watts*  Lord  llardwicke  gi'anted  the  writ  upon  an  affidavit  which, 
after  stating  that  the  defendant  had  denied  himself  and  kept  out  of  the 
way,  and  had  sold  off  his  goods,  and  left  his  house  uninhabited,  pro- 
ceeded thus  :  "  that  the  plaintiff,  upon  inquiry  after  the  defendant,  was 
informed,  that  one  Mr.  Bulcock  acted  as  an  agent  for  him  ;  and  that, 
thereupon,  the  plaintiff  and  his- solicitor  applied  to  the  said  Mr.  Bul- 
cock ;  who  informed  the  plaintiff,  that,  unless  he  would  take  an  assign- 
ment of  two  houses  (to  which  the  defendant  pretended  he  was  entitled, 
if  he  arrived  at  the  age  of  thirty),  and  give  the  defendant  a  discharge 
for  all  the  moneys  he  had  received,  the  defendant  would  immediately  go 
abroad,  and  would  either  take  with  him  the  deeds,  or  would  burn,  or 
destroy  the  same." 

The   affidavit  will  be  sufficient,  if  it  states,  that  the  debt  will  l)c 

§  .5,  it  is  provided  that  "no  writ  of  ne.  exeat  Geo.    142;  Woods   v.  Syninies,  25   Gpo.  *i'.); 

dhall  be  ffrantfd,  unless  a  suit  in  Kijuitv  be  McOee  v.  McGce,  8'  Geo.  2!)5.     Tliti   writ   of 

comincncfd,  and  xatisfactorv  proof  t-lmll   be  ne  exeat  will  not  be  issued  by  tlie  Court  upon 

made    to    the    Court   or  .JuiIkc  f^antinj;  the  tlie  application   of  a  party,  unless  faits  are 

name,  that  the  lii-fi-ndnnt  disi^ns  quickly  to  set   out  on   which  the  Court   can   repose   its 

depart  from  the  ['nited  Stales."  belief.     The  fears  and  apprehensions  of  the 

6  Iteaines    on    Ne    exeat,    33;     Russell    v.  ])arty  are  not  sullirient  to  authorize  the  issu- 

A.nhbv,  6   \'ps.  90;  see  also  Chapeaurougc  v.  in;,'  of  the  writ.     Forrest  v.  Forrest,  10  llarl). 

Carteaux,  8  Vcs.  6!)7,  n.  (S.  C.)  46.     As  to   the  evidence   rciiuired  at 

•  HearneH  on  A'e  exeat,  .l.'l;  Anon.,  2  Ves.  Ijiw,  see  Chitlv's  Arcli.  7;18. 

8.    48'J;    Oldhatn    v.    Oldham,   7    Ves.    410;  >  Ord.  5  Fe"b.,  18G1,  r.  23. 

Etches  V.  Lane,  ih.  417;  Anisinck  v.  Harklav,  2  7  V,.s.  410. 

8  Vcs.  h'.l';   llannay  r.  .M'FnIire.  11  Ves.  .'A;  »  C.dlinson  v.  ,  18  Ves.  353;  Bcanuw 

Jones    V.    Alephsin,    10    Vex.    470;    see    also  on  Ne  exeat,  'M. 

Tavlor  r.  I..it<  h,   1    Dick.  .')80:  Sh'rmnm  v.  *  2  C.  I'.  Coop   t.  Coll.  257.     The  delend- 

Shermam.  8   ISro.  (I.  C.  .370;   Hvde  v    Whit-  ant   had   been    appoinled   by  Ihe  |il»iiili(T   lo 

field,  I'J  VeH.  342;  Sichell    v.    ICaphnel,   4    I..  colled  an  inleslate's  cstali,  and  hn<l  the  decdn 

T.   N.  H     114,    V.  C.   W. ;    Yule  v.   Yule,  2  in   his   possession   for   that  purpose.     Jbid. ; 

tiUtckU  (JS.  J.)  138;   Moore  v.  Glcaton,  23  IWmes,  ;J0. 
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ondaiigorod  by  the  defendant's  quitting  the  kingdom :  without  stating 
that  the  object  is  to  avoid  the  jurisdiction.'' 

The  order  for  the  writ  states  the  amount  for  which  security  is  to 

be  given  ;  and  before  it  will  be  made,  the  applicant  is  almost  invariably 

required  to  give  his  undertaking  to  abide  by  any  order  the  Court 

*1709  may  make  as  to  damages.'^     Where  the  application  is  *  made  on 

behalf  of  infants,  the  undertaking  is  given,  by  their  next  friend 

signing  the  liegistrar's  book.-^ 

The  affidavits  in  support  of  the  application  must  not  be  sworn  until 
the  bill  is  filed ;  ^  or  before  a  commissioner  who  is  a  solicitor  in  the 
cause.' 

Where  the  ajoplication  is  made  ex  parte,  the  applicant  must  deliver 
copies  of  the  affidavits  upon  which  the  writ  is  granted,  upon  payment 
of  the  proper  charges,  immediatel}'  on  the  receipt  of  a  written  request 
and  undertaking  to  pay  such  charges,  from  the  part}-  or  his  solicitor 
requiring  such  copies,  or  within  such  time  as  may  be  specified  in  such 
request,  or  may  have  been  directed  by  the  Court. ^ 

If  the  application  is  made;  before  the  defendant  has  entered  his  ap- 
pearance, the  Record  and  Writ  Clerk's  certificate  of  the  filing  of  the  bill 
must  be  obtained,  and  produced  to  the  Registrar.^ 

The  writ  of  ne  exeat  regno  is  directed  to  the  sheriff,  or  other  officer  of 
the  county  or  jurisdiction  in  which  the  party  against  whom  it  is  issued 
is  likely  to  be  found.®  It  is  prepared  by  the  solicitor  of  the  party ; ' 
and  is  sealed  with  the  seal  of  the  Record  and  Writ  Clerks'  office.^  The 
order  for  the  writ  must  be  produced,  and  a  prcecipe  left,  at  the  time  the 
writ  is  presented  for  sealing.^ 

The  writ  must  be  indorsed  with  the  name  and  place  of  business  of 
the  solicitor  for  the  party  issuing  it,  and  of  his  agent,  »if  any ;  or  with 
the  name  and  place  of  residence  of  such  party,  where  he  acts  in  person, 
and,  in  either  case,  with  the  address  for  service,  if  any  ;  ^°  and  must  be 
marked  on  the  back,  in  words  at  length,  with  the  amount  of  the  sum 

5  Baker  v.  Haily,  2  Dick.  632;  Etches   v.  *  Ord.  XXXVI.  9  ;  ante,  p.  900. 
I>ance,  7  Ves.  417;  Tomlinson  v.  Harrison,  8  ^  Seton,  959,  No.  1. 

Ves.  32;  Stewart  v.   Graham,   19  Ves.  313;  6  On  this  subject,  see  ante,  p.  462  et  seq. 

Boehm  v.  Wood,  T.  &  K.  332;  and  see  Van-  7  Ord.  III.  1. 

zeller  v.  Vanzeller,  15  Jur.  115,  V.  C.  K.  B. ;  ^  Qvd.  I.  37.     The  writ  must  be  engrossed 

MacDonough   v.   Gaynor,  3  C  E.  Green  (N.  on    parchment,    and    stamped   with    a    20s. 

J.),  249;  Yule  v.  Yule,  2  Stockt.  Ch.  (N.  J.)  Chancer}^  fee-fund  stamp.     Kegul.  to   Ord. 

140,  141 ;  Atkinson  v.  Leonard,  3  Bro.  G.  C.  Sched.  4. 

318;  Mattocks  v.  Tremaine,  3  John.  Ch.  75;  9  Braithwaite's  Pr.  232;  Harr.  (ed.  Newl.) 

Rhodes  v.  Cousins,  6  Kaud.  188.     Danger  of  5.37;  Hinde,  611;  Rice  v.  Hale,  5  Gush.  242, 

loss  maybe  inferred   from  the   fact  that  the  243;  Ap.  to  Hoffman's  Ch.  P.  xli. ;  McGehee 

defendant  has  permanently  removed  out  of  v.  Polk,  24  Geo.  400.     A  capias  where  a  ne 

the   State.     McGehee  v.  Polk,  24  Geo.  406.  exeat   should   have   been   sent,  and   a  bond 

For  form  of  affidavit,  see  Vol.  III.  taken   thereon,  simply  to   appear   in    Court 

6  For  form  of  order,  see  Seton,  959.  in   the  cause   on  the  first  day  of   the   next 

1  .lones  V.  North,  cited  Seton,  960.  For  term,  are  irregular,  and  will  be  set  aside, 
form  of  undertaking,  see  Vol.  III.  MacDonough  v.  Gaynor,  3  C.  E.  Green  (N. 

2  Anon.,  6  Mad.  276  ;  and  see  Francome  J.),  249.  For  forms  of  writ  and  prcecipe,  see 
V.  Francome,  11  Jur.  N.  S.  123;  13  W.  R.  Vol.  III. 

355.  L.  C;  ante,  p.  891.  w  Ord.  HI.  2,  5;  ante,  pp.  453,  454.    For 

3  Hopkin  V.  liopkin,  10  Hare  Ap.  27;  17      a  form,  see  Vol.  III. 
Jur.  343;  ante,  p.  891. 
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for  which  the  defendant  is  to  give  security. ^^  This  is  done  as  a  guide 
to  the  sheriff,  to  take  sufficient  security,  by  bail  bond,  for  the  defend- 
ant's yielding  obedience  thereto. ^■- 

*  Where  the  writ  is  issued  against  a  personal  representative,  *1710 
at  the  instance  of  a  legatee,  or  person  claiming  a  share  of  the 
residue,  it  must  be  marked  for  the  whole  amount  due  from  the  defend- 
ant :  not  to  the  plaintiff  only,  but  to  all  the  other  persons  interested  in 
the  estate  ;  ^  and  it  seems  that  the  Court  will  sometimes  extend  the 
amount  of  the  security  required,  beyond  that  of  the  debt  sworn  to,  for 
the  purpose  of  covering  the  costs  of  proceedings  at  Law.^  In  Boehm 
V.  Wood^  also,  the  writ  was  marked  for  the  full  amount  of  the  purchase- 
money,  though  the  defendant  was  entitled  to  an  abatement :  the  amount 
of  which,  however,  had  not  been  ascertained. 

"Where  the  writ  has  been  indorsed  for  a  larger  sum  than  is  really  due, 
there  is  no  doubt  that  the  Court  will  make  an  order  that  the  security 
shall  be  given  for  so  much  only  as  is  really  due,  without  quashing  the 
■writ ;  and  that,  too,  upon  the  hearing  of  a  motion  to  quash  it.* 


Section  III.  —  How  executed. 

To  carrj'  this  process  into  effect,  the  writ  must  be  delivered  to  the 
proper  sheriff,^  or  other  officer,  with  instructions  for  executing  it.  By 
the  terms  of  the  writ,  the  sheriff  is  to  cause  the  party,  personally,  to 
come  before  him,  and  give  sufficient  bail  or  security  in  the  sum  indorsed 
on  the  writ,  that  he  will  not  go,  or  attempt  to  go  into  parts  beyond  the 
seas,  without  leave  of  the  Court ;  and,  on  his  refusal,  he  is  to  commit 
him  to  the  next  prison.®  It  is  said,  that  it  is  an  abuse  of  this  process 
to  break  open  the  doors,  and  to  take  the  party  in  bed :  however,  where 
this  had  been  done,  the  Court  refused  to  set  him  at  liberty.'' 

When  a  caption  is  made,  the  defendant,  to  obtain  his  discharge  out 

11  Roames  on  Ne  exeat,  93:  and  sec  form,  «  T.  &  R.  3-12,  ante,  p.  1700. 
of  orrttT,    Seton,    959,    No.    1.     The    Court,  ♦  Pannell  v.  Tnyler,  ubi  sup. 

allowiiiR  the  writ,  directs  a  sum,  in  which  tlie  6  As  to  the  delivery  of  writs,  see  ante,  p. 

defendant  is  to  be  held  to  bail   upon  it,  sulli-  466. 

cient  to  cover,  not  onlv  the  cxistinf,'  debt,  but  6  See  form  of  writ.  Vol.  III. 

a  reasonable  amount  of  future  interest ;  hav-  ^  Wyatt's  P.   K.   290;  Curs.  Cane.  455; 

in^;  rej;ard  to  the  probable  duralirin  of  the  see  flile  r.  Devens,  U  Cush.  59;  Percival  v. 

suit.     And  the  sheriff  must  take  a  iK.nd  in  Stamp,  9  Kxch.   167.     liut  see,  in   reference 

the  sum  directed   bv  the  (,'ourt,  without  anv  to  acts  done   throufxh   an   abuse  of  process, 

addition.     Gibert  v'.  Colt,  1    Hopk.  .500;  see  Ilsley  v.   Nichols.    12  Pick.   270;    where  an 

M'Niimara  v.  Dwvcr,  7  Paij,'e.  2-J9;  (ileason  attachment  was  held  unlawfid   and   invalid, 

V.    Clisbv,    1    Clarke,   551.      If   the   writ   is  when  made  by  an    ofVicer  who   had    broken 

actually  marked  by  the  clerk,  it  will  be  pre-  open  a  dwelling-house   by  forcing'  nn  outer 

dumed  to  have  been  done  so  in  pursuance  of  door,  n^jainst   tlic  prohibition  of  the  owner, 

the  order  of  the  Court.     Gleason  v.  Clisby,  1  with  thi'  direct  an<l  avowed  pnrpo.se  of  niakiu); 

Clarke,  551.                                                    '  »uch  attachment  of  the  owner's  jjoods  in  the 

12  llinde,  611.  dwellinj^-bousc.    See  also  the  authorities  cited 

1  Panncil  v.  Tayler,  T.  Sc  R.  100;  see  and  commented  on  by  the  Court,  in  Ilsley  ». 
Boovey  i'.  Sutcliffe,  2  Eq.  Kep.  706,  V.  C.  Nichols,  uAi  »u/>ra.  As  to  the  mode  of  exe- 
W.  cuting  writs,  see  ante,  p.  406. 

2  Ronner  r.  Worthinj^ton,  Reg.  Lib.  1819, 
A.  12,  cittd  beanies  on  Ne  exeat,  94. 
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of  custody,  must  execute  a  bond,  with  two  sudicient  sureties,  to  the 
shoriir,  iu  double  the  sum  mjirked  on  the  writ,"  conditioned 
*1711  *  not  to  go  or  attempt  to  go  into  parts  beyond  the  seas,  or  into 
Scotland,  without  the  leave  of  the  Court.* 

As  the  sheritF  is  directed  by  the  writ,  to  cause  the  defendant  to  give 
sufficient  bail  or  security,  he  is  not  bound  to  take  any  security  but  what 
he  may  be  satistied  is  likel}'  to  prove  elfective.  Thus,  where  the  writ 
was  marked  in  the  sum  of  36,000/.,  and  the  defendant,  after  he  was 
taken  into  custody,  tendered  to  the  sheriff,  as  a  security,  the  bond  of 
himself  and  two  sureties,  in  the  sum  of  36,000/.,  and  a  deposit  of  that 
sum  in  the  Bank  of  England,  in  the  joint  names  of  the  sheriff  and  sure- 
ties, which  the  sheriff  refused  to  accept,  and,  althougli  he  afterwards 
proposed  to  release  the  defendant  out  of  custody,  upon  his  finding  four 
sm-eties,  in  36,000/.  each,  yet  he  ultimately  insisted  that  the  36,000/. 
should  be  paid  into  his  hands  before  the  defendant  was  discharged.  Lord 
Eldou  held,  that  the  sheriff  was  right  in  the  course  he  had  pursued  :  for 
whatever  the  sheriff  does,  under  a  writ  of  ne  exeat,  is  upon  his  own 
responsibility  ;  -  and  what  he  had  done,  was  merely  to  require  a  suffi- 
cient security  for  his  having  the  defendant  to  produce.^ 

From  this  it  appears  that,  instead  of  bail,  the  sheriff  may  take  a 
deposit  of  the  amount  indorsed  upon  the  wi'it.* 

The  sheriff,  after  he  has  executed  the  writ,  ought  to  return  it :  indors- 
ing upon  it  a  proper  return  of  what  he  has  done.  If  he  has  taken  bail, 
it  ma}' be  in  the  following  form:  "I  have  caused  the  within  named 
A.  B.  personall}^  to  come  before  me,  and  he  found  bail  in  the  penalt}' 

of  £ ,  according  to  the  command  of  this  writ."  ^     If,  instead  of 

taking  security  according  to  the  direction  of  the  writ,  the  sheriff  takes 
a  deposit  of  the  amount  indorsed  on  the  writ,  he  should  make  a  return 
to  that  effect ;  and  where  the  sheriff  omitted  to  do  so,  the  Lord  Chan- 
cellor ordered  him  to  make  his  return  within  a  given  time.® 

8  In    Gibert  v.    Colt,    1    Hopk.    500,    the  such  a  writ,  bear  a  close  resemblance  to  the 

Court  held,  that  the  sheriff  is  not  to  double  duties  and  responsibilities  of  bail  at  Common 

the   sum   marked,   but   is  to   take  the  bond  Law.      They   undertake   that  the  defendant 

in  the  sum  directed  by  the  Court,  without  shall   be  responsible  for  the  performance  of 

any   addition.      See   ante,    1709,  note.      See  the  orders  and  decrees  of  the  (yourt.     Johnson 

the  form  of  a  bond  to  be  executed  by  the  v.  Clendenin,  5  Gill  &  J.  46.3.     And  where 

defendant,  on  a  writ  of  ne  exeat  being  served  the  defendant  in  a  writ  of  ne  exeat  has  been 

on  him,  set  out  in  Cox  v.  Scott,  5  Harr.  &  J.  proceeded  against  and  committed  to  jail  for 

3-34.  not   compl_ving   with   a   final   decree   of   the 

1  1  Turn.  &  Ven.  990;  see  McGee  v.  Mc-  Court,  in  the  cause,  and  afterwards  escapes 
Gee,  8  Geo.  295.  In  Massachusetts,  the  from  custody,  his  sureties  upon  the  ne  txeat 
Supreme  Court  may  discharge  the  defendant  bond  are  not  responsible,  and  the  Court,  as 
from  imprisonment  on  a  writ  of  ne  exeat,  respects  them,  may  order  the  bond  to  be  cau- 
upon  an  application  by  him  to  the  Court  for  celled.     Ibid. 

that  purpose,  and  an  examination  of  tJie  de-  8  Boehm  v.  Wood,  T.  &  R.  332,  340. 

fendant  by  a  Master   in   Chancery,    in   the  *  See  Bonner  v.  Worthington,  Reg.  Lib. 

same  manner  as  if  he  was  a  poor  prisoner  1819,  A.  233. 

committed  in  execution,  or  arrested  on  mesne  ^  Inipey,  Off.  Sheriff,  p.  411. 

process  for  debt.      Rice  v.  Hale,  5  Cush.  238.  6  Bonner  v.  Worthington,  Reg.  Lib.  1819, 

2  See  lirayton  v.  Smith,  G  Paige,  489.  A.  233.  As  to  compelling  tlie  sheriff  to  return 
The     obligations    devolved     upon     sureties  a  writ,  see  ante,  p.  470. 

entering  into  a  bond   conditioned   to   obey 
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♦Section  IV. — How  discharged.  *1712 

After  the  part}-  has  been  taken  upon  the  wiit,  and  given  security,  he 
must  be  careful  not  to  go  abroad,  without  previously  applying  to  the 
Court  to  discharge  it :  otherwise,  the  Court,  it  seems,  will  order  the 
sureties  to  pay  the  money  into  Court  within  a  certain  time,  although 
the  defendant's  going  abroad  was  the  consequence  of  a  mistake  as  to 
the  effect  of  the  bond.^ 

The  party  may  apply  by  motion,  with  notice,  to  discharge  the  writ,'-^ 
on  the  ground  of  irregularity,  or  upon  the  merits,  supported,  if  neces- 
sary-, by  evidence  :  which  is  usually  given  on  affidavit.^  The  defendant 
may  also,  by  analogy,  if  he  has  not  been  interrogated,  put  in  a  volun- 
tary answer:  which  he  will  be  entitled  to  read  in  opposition  to  the 
plaintiff's  affidavits.*  If  security  has  been  given,  the  notice  of  motion 
should  state  that  application  will  be  made,  as  well  for  the  discharge  of 
the  writ,  as  that  the  bond  may  be  given  up  to  be  cancelled.^ 

If,  upon  an  aijplication  to  discharge  or  quash  the  writ  on  the  ground 
of  irregularity,  the  Court  thinks  that  it  has  been  improperly  issued,  it 
will  at  once  order  it  to  be  discharged.  It  will  not,  however,  discharge 
the  writ,  merely  because  it  appears  to  have  issued  for  a  sum  exceeding 
that  for  which  it  can  be  sustained  ;  but,  in  such  cases,  the  amount  for 
which  it  has  been  marked  will  be  reduced.®  Nor  will  the  Court  dis- 
charge a  writ  of  this  nature,  obtained  upon  affidavits  substantiating 
declarations  and  acts  of  the  defendant  as  evidence  of  his  intention  to 
go  abroad,  upon  a  counter  affidavit  by  the  defendant  denying  the  inten- 
tion.'' The  Court  has  also  refused  to  quash  the  writ,  upon  the  defend- 
ant's afiida^-it  that  no  debt  was  due,  and  that  the  plaintiff  had  made 
admission  to  that  effect :  the  plaintiff  having,  by  his  aflidavit,  sworn 
positively  to  there  being  a  debt.* 

The  Court  will  discharge  the  writ  upon  the  merits,  whenever  it 
•  appears  either  that  the  plaintiff  has  no  case,  or  that  the  defend-  *1713 
ant  La  not  going  out  of  the  jurisdiction  ;  ^  and  this  it  will  do  either 

1  Mu!iprave  v.  Mcdcx,  1  Mcr.  49;  UUea  was  not  made  until  after  the  cause  had  been 
V.  Utten,  ib  51.  noticed   for  a  final   hearinR,  it   was   refused. 

2  S.-c'  MacDonouKh  V.  Gaynor,  3  C.  K.  Miilur  r.  Miller,!  Saxton  Ch.  .ISfi.  For  form 
Green  (N.  .1.),  '24'J.  of  onler  for  disiliarf^c  upon  t;ivinK  security, 

«  (;rant  tJ.  (Jrant,  3   Russ.  598,  GO'2 ;  and  «ee  2  Seton,  Dttc.  (.Jd  V.w^.  ed.)  it.V.t. 
Bce  Hvde  v.  Whirlield,  I'J  Ves.  34'2;   Mack  v.  «  (Irant  t-.  (Jrunt,  3  Kuss.  5!m,  (ill. 

Holmi  1  J.  &  W.  405.  418;  Sichell  ».  Kaphacl,  ^  Whiteliouse  v.  I'arlridf,'o.  3  Swansl.  365, 

4  L.  T.  N.  .S.  114;  Seton,  UCO.  375;  Amsinck  v.  Harklav,  8  Ves.  594,  .VJT. 
*  Ander!.on  v.  Stamp,  2  H.  &  M.  576.  »  -Jones  v.  Alephsin,  IG  Ves.  470.     [And 

6  For   form   of  nolict;  of  motion,  see  Vol.  a  motion   to  dischar;;e  the   writ  will   be  re- 

III.     The  ^c'^'ii'K   'be  usual   siTurity  to   the  fused  if  the  answer  and  aftidavits arc  unsatis- 

Bheriff  upon  a  nc  exnH,  doi's  not  preclude  the  factory  or  insuflicient.     Mi-ycr   v.   Meyer,  10 

defendant  from  nfiplym^  upon  th.-  bill  only,  C   h.'  (irccn,   28.     See   also  Moiiscwortli   v. 

or  upon  the  romini,'  in  of  the  aniwer,  to  have  Hendrirkson,  12  i).  V..  Green,  00.] 
the    wrii   disrharKcd    and    the    bond    to    the  '  I>-o  r.  I>ambert.  3   Ku-*s.  417:  Sichcll  v. 

sheriff  Kiven  up  and  cancelled,     .lesup  p.  Hill,  Raphael,  4  L.  T.  N.  S.  114,  V.  C.  W.     For 

7  Paiffe.  95.    The  motion  should  be  made  with-  the  order  in  the  latter  case,  see  Seton,  imO.    As 

out   unrea-onable  delay      And   accordingly,  to  the  supporting  an  application  to  discharge 

where  an  application  to  discharge  a  nt  txc'al  the   writ  by  allidavits,  see  Uussell  v.  Aiihby, 
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absolutoly,  or  conditionally :  that  is,  upon  the  defendant's  giving  secu- 
rity with  two  sureties  to  answer  such  sum  as  may  be  found  due  from 
him  in  the  cause. -^ 

The  Court  will  also  discharge  the  writ,  upon  the  defendant's  paying 
into  Court  the  sum  for  which  the  writ  is  marked.^ 

Where  the  writ  is  directed  to  issue,  until  answer  and  further  order, 
the  Court  will  not  discharge  the  writ  merely  upon  the  coming  in  of  the 
answer,  if  it  appears,  upon  the  merits  of  the  case,  that  there  will  be 
necessarily  decreed  things  for  the  defendant  to  do  at  the  hearing.'* 

It  has  also  been  decided,  that  a  surety'  on  a  writ  of  ne  exeat  regno  will 
not  be  discharged  upon  the  principal  being,  by  a  subsequent  process  of 
the  Court,  committed  to  prison :  as  the  surety  is  then  in  no  danger.^ 
Where  the  sureties  applied  to  bo  discharged,  on  the  ground  that  the 
defendant  was  in  custody  for  want  of  an  answer.  Lord  Eldon  refused  to 
discharge  them :  observing,  that  there  was  no  instance  of  it ;  and  that, 
on  the  contrary-,  there  was  a  case  in  which  the  Court  had  refused  to 
discharge  them.®  These  last-mentioned  applications  were  previous  to 
the  decree ;  but  where,  after  a  decree  against  the  defendant  for  the 
same  matter  as  that  for  which  the  writ  of  ne  exeat  issued,  the  defendant 
was  in  contempt,  and  in  custody  for  not  performing  the  decree, 
*1714  an  *  order  was  made,  on  the  application  of  the  sureties,  that  they 
should  be  discharged,  and  the  bond  as  to  them  cancelled.^ 

If  the  defendant  paj's  to  the  plaintiff  the  sum  for  which  the  defendant 
has  given  security  on  a  writ  of  ne  exeat^  the  writ  and  security  will  be 
discharged,  as  to  the  principal  as  well  as  sureties,  notwithstanding  that 
it  may  appear  from  the  proceedings  in  the  cause  that  a  much  larger  sum 
is  due  from  the  defendant  to  the  plaintiff.^     Where,  subsequently  to  the 

5  Ves.  98;  Boehm  v.  Wood,  T.  &  R.  332;  3  Evans  v.  Evans,  1  Ves.  J.  96;  Stewart 

Fitch  «J.  Richardson,  1  Morris,  245.    Affidavits  v.  Graham,  19  Ves.  313,  314;  Dicli  v.  Swin- 

may  be  read  both  in  support  of  and  against  ton,  1   V.  &  B.  373.     In  Gibert  v.  Colt,   1 

the"  motion  to  discharge  the  writ.     Flack  i).  Hopk.  501,  the  defendant  brought  the  amount 

Holm,  1  J.  &  W.  414;  1   Hoff.  Ch.  Pr.  .363.  for  which  the  writ  was  marked  into  Court, 

And  it  is  open  to  the  defendant  by  affidavit  and  the  writ  and  bond  were  discharged  by 

to    denv   the  allegations   on   which   it   was  consent. 

granted".     O'Connor  v.  Debraine,  3  Edw.  Ch.  *  Atkinson  v.  Bedel,  1  Dick.  98. 

220;  Cowdin  v.  Cram,  3  Edw.  Ch.  231.  6  Le  Clea  v.  Trott,  Free,  in  Ch.  230.     "  A 

2  Roddani  v.  Hetherington,  5  Ves.  91,  95;  bail  in  this  Court,  or  in  the  Civil  Law,  is  not 

Boon  V.  CoUingwood,  1  Dick.  115;  Atkinson  discharged  upon  bringing  in  the  principal,  as 

f.  Leonard,  3   Bro.  C.  C.  218,  223.     In  cases  he  is  at  Common  Law.     Archepoole  contra 

where  the  Court  feels  constrained  to  discliarge  Burrell,  Michas.  23  &  24  Eliz. ;  "  MS.  of  Sir 

the  writ,  it  will  often  require  security  to  abide  Geo.  Carey,  cited  Beames  on  Ne  exeat,  84,  n. 

the  decree.     MacDonough  u.  Gayno'r,  3  C.  E.  (14).     Tothill's  note  of  Archbold  j;.  Barrell, 

Green  (N.  J.),  249;  see  Parker  v.   Parker,  1  which  seems  to  be  the  same  case,  is,  however, 

Beasiey  (N.  J.),  105.     In  New  York,  it  is.  a  simply  in  these  words  :   "  A  bail  in  this  Court, 

matterof  course  to  discharge  a  ne  exeat  upon  or  in  "the  Civil  Law,  is  discharged  upon  bring- 

the  defendant's   giving   security  to   answer  ing  in   the  principal,  as  he  maj'  at  the  Com- 

the  plaintiff's  bill,  where  a  discovery  is  neces-  mon  Law."     Tothill,  17;  and  see  Griffith  v. 

sarv,  and  to  render  himself  amenable  to  the  Griffith,  2  Ves.  S.  400. 

pro"cess  of  the  Court  pending  the  litigation,  ^  Stapylton  v.    Peill,   19  Ves.  615;   cited 

and  to  such  process  as  may  be  issued  to  com-  Beames  on  Ne  exeat,  84. 
pel  a  performance  of  the  final  decree.     M'Na-  i  Debazin  v.  Debazin,  1  Dick.  95;  Reg. 

mara  ».    Dwyer,   7  Paige,  239;    Mitchell   v.  Lib.  1743,  A.  64.     [See,  also,  as  to  the  lia- 

Bunch,  2  Paige,  606 ;    Gleason  v.  Bisby,  1  bility  of  sureties,  Wauters  v.  Van  Vorst,  1 

Clarke,  551;  see  Brayton  v.  Smith,  6  Paige,  Stew.  Eq.  103.] 

489.     For  form  of  such  an  order,  see  Seton,  2  Baker  v.  Jefferies,  2  Cox,  226;  Beames 

959,  No.  2.  on  Ne  exeat,  86. 
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issue  of  the  writ  against  a  defendant,  he  took  the  benefit  of  the  Insolvent 
Debtor's  Acts,  the  writ  was  discharged  upon  his  paying  the  costs  of  the 
application  to  discharge  the  writ,  and  reUeving  the  plaintiff  from  all 
liabihty  on  his  undertaking  as  to  damages,  and  from  any  action  or 
other  proceeding  with  respect  to  the  writ.^ 

When  an  application  to  discharge  the  wiit  is  granted,  the  discharging 
order  ought  also  to  restrain  the  person  against  whom  the  wi-it  has  issued 
from  bringing  an  action  for  false  imprisonment :  otherwise,  in  the  event 
of  such  an  action  being  brought,  although  probably  in  all  eases  the 
Court  would  stop  the  action,  yet  the  costs  of  the  application  for  that 
purpose  would  be  at  the  expense  of  the  person  by  whom  the  writ  had 
been  obtained.* 

"Where  the  usual  undertaking  as  to  damages  has  been  given,  the 
Court  will,  if  it  considers  that  the  writ  has  been  improperly  obtained, 
direct  an  inquiry  as  to  the  damages  sustained  by  the  defendant,  and 
order  payment  of  the  amount  certified  in  respect  thereof.^ 

The  Court  will  not,  after  the  writ  has  been  ■  discharged  in  Equity, 
interfere  to  direct  the  party  to  be  discharged  from  a  subsequent  arrest 
at  Law  for  the  same  demand  ;  but  will  leave  it  to  the  Court  of  Law  to 
determine  whether,  under  the  circumstances,  the  Common  Law  process 
ought  to  be  made  available.® 

A  writ  of  ne  exeat  will  not  be  discharged  on  the  mere  ground  that, 
since  it  was  ordered,  the  plaintiff  has  amended  his  bill :  unless  it  can 
be  shown  that  the  amendments  have  varied  the  case,  as  originally  stated. 
The  Court,  therefore,  will  not  make  a  special  order,  giving  the  plaintiff 
liberty  to  amend,  "  without  prejudice  to  the  ne  exeat;"  but  will  leave  it 
to  him  to  obtain  the  common  order,  if  he  thinks  he  can  do  so  with 
safety.'' 

»  James  r.  North,  5  Jur.  N.  S.  84;  7  W.  V.  C.  W.     For  the  order  in  that  case,  see 

R.  150,  V.  C.  K.  Seton,  960,  No.  3. 

*  Darley  r.  Nicholson,  2  Dr.  &  War.  80.  8  Walker  v.  Christian,  7  Sim.  367. 

«  Sichell  V.  Kaphael,  4  L.  T.  N.  S.  114,  7  Grant  v.  Graut,  5  Kuss.  189. 
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Receivers. 
Section  I.  —  In,  what  Cases  appointed. 

A  Receiver  is  an  indifferent  person,  between  the  parties,  appointed 
bj'  the  Court  to  receive  the  rents  and  profits  of  real  estate,  or  to  get  in 
and  collect  personal  estate,  or  other  things  in  question,  pending  the 
suit,  where  it  does  not  seem  reasonable  to  the  Court  that  either  party 
should  do  it ;  ^  or  where  a  party  is  incompetent  to  do  so  :  as  in  the  case 
of  an  infant.  A  Receiver  is  bound  to  account  for  and  pay  what  he 
receives  or  gets  in,  as  the  Court  shall  direct ;  and,  to  secure  his  doing 
so,  he  is  commonly  ordered  to  enter  into  a  recognizance,  with 
sureties.^ 

The  appointment  of  a  Receiver  is  a  matter  resting  in  the  discretion 

of  the  Court ;  *  and  the  Receiver,  when  appointed,  is  treated  as  virtually 

an  officer  and  representative  of  the  Court,  and  subject  to  its  or- 

*1716  ders.*   Lord  Hardwicke  considered  this  power  of  appointment  *  to 


1  H.  K.  Chase's  Case,  1  Bland,  213 ; 
reiandheir  v.  Moore,  11  Md.  364]. 

2  Ord.  XXIV.  1;  Wyatt's  P.  R.  355,  356; 
Harr.  bv  Newl.  499.  As  to  Receivers,  see 
Adams  on  Eq.  447;  Fisher,  227-290  ;  Jeremy 
on  Eq.  248-253;  Lewin  on  Trusts.  660-662; 
Macjiherson  on  Infants,  266-268;  Seton, 
1002-1039;  Storv  Eq.  Jur.  §§  827-838. 

3  Skip  V.  Harwood,  3  Atk.  564;  and  see 
Owen  V.  Homan,  3  M'N.  &  G.  378,  412;  15 
Jur.  3.39;  4  H.  L.  Ca.  997;  17  Jur.  861; 
Nichols  V.  Perry  Patent  Arm  Co.,  3  Stockt. 
126;  Oaklev  v.  Patterson  Bank,  1  Green  Ch. 
173;  Milwaukee,  Sec.  R.  R.  Co.  v.  Soutter,  2 
Wallace  U.  S.  510;  Rawnsley  v.  Trenton 
Mut.  Ins.  Co.,  1  Stockt.  347;  Lottimert).  Lord, 
4  E.  D.  Smith,  183;  see  Verplank  v.  Caines, 
1  John.  Ch.  57.  In  Orphan  Asylum  v. 
M'Ortee,  1  Hopk.  435,  the  Court  remark: 
'•It  is  said,  that  the  appointing  of  a  Receiver 
rests  in  discretion.  This  proposition  does 
not  teach  much.  A  Receiver  is  proper  if  the 
fund  is  in  danger;  and  this  principle  recon- 
ciles the  cases  found  in  the  books.  There  is 
no  case  in  which  the  Court  appoints  a  Re- 
ceiver, merely  because  the  measure  can  do 
no  harm."  See  I'arkhurst  v.  Kinsman,  2 
Blatch.  C.  C.  78;  Voshell  v.  Hvnson,  26  Md. 
392. 

[A  Receiver  will  not  be  appointed  of  prop- 


erty in  possession  of  a  person  not  a  party  to 
the  suit:  Searles  v.  Jacksonville,  &c.  R.  Co., 
2  Woods,  261 ;  Mays  v.  Wherry,  3  Tenn.  Ch. 
34 ;  nor  at  the  instance  of  a  stranger  to  the 
suit,  and  if  such  stranger  procure  himself  to 
to  be  appointed,  he  will  be  considered  a  tres- 
passer, and  held  to  the  strictest  responsibil- 
ity: O'Mahoney  v.  Belmont,  62  N.  Y.  133.] 

As  a  general  thing,  under  the  law  in  New 
Jersej',  where  a  corporation  is  legally  declared 
insolvent.  Receivers  are  appointed.  Nichols 
V.  Perry  Patent  Arm  Co.,  3  Stockt.  126. 
Where  it  lies  out  of  the  power  of  the  sheriff 
to  levj'on,  or  take  possession  of  certain  orna- 
ments", usually  worn  on  the  person,  for  a  debt, 
a  Receiver  will  be  appointed  and  an  order 
made  for  their  delivery  to  him.  Frazier  v. 
Barnum,  4  C.  E.  Green,  316. 

*  Angel  V.  Smith,  9  Ves.  335;  Hutcljinson 
V.  Massarene,  2  Ball  &  B.  55;  Jeremv  on  Eq. 
248,  249;  Hewett  v.  Adams,  54  Maine,  214; 
Tillinghast  v.  Champlin,  4  R.  I.  173;  Lotti- 
mer  vi  Lord,  4  E.  D.  Smith  (N.  Y.),  183;  In 
re  Colvin,  3  Md.  Ch.  Dec.  278;  see  William- 
son V.  Wilson,  1  Bland,  421;  Field  v.  Jones, 
11  Geo.  413. 

He  is  at  all  times  entitled  to  and  must 
receive  the  advice  and  protection  of  tlie 
Court.  Cammack  v.  Johnson,  1  Green  ('h. 
173;  see  In  re  Receivers  of  the  Globe  Ins. 
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be  of  great  importance,  and  of  most  beneficial  tendency :  sa3-ing, 
"It  is  a  discretionary  power  exercised  by  this  Court,  with  as  great 
utility  to  the  subject,  as  any  sort  of  authority  that  belongs  to  it ;  and  is 
provisional  only,  for  the  more  speedy  getting  in  of  a  party's  estate,  and 
securing  it  for  the  benefit  of  such  person  who  shall  appear  to  be  entitled  ; 
and  does  not  at  all  affect  the  right."  ^ 

The  most  ordinary  cases  in  which  Receivers  are  granted  by  the  Court, 
are  those  in  which  the  suit  arises  out  of  claims  by  parties  hax-ing  equi- 
table interests  in  the  property,  the  subject  of  litigation.  In  such  cases, 
the  Court  will  appoint  a  Receiver  for  the  purpose  of  protecting  the 
property,  till  the  question  between  the  parties  shall  have  been  deter- 
mined.'^ And,  in  general,  it  may  be  taken  as  a  rule,  that  where  the 
legal  estate  is  vested  in  a  person  claiming  an  interest  paramount  to  that 
of  the  litigant  parties,  so  that  the  litigant  parties  can  only  have  equitable 
interests,  the  Court  will  grant  a  Receiver  :  although,  in  doing  so,  it  will 
always  take  care  not  to  interfere  with  the  rights  of  the  party  having  the 
prior  estate.  Therefore,  where  a  man  has  an  equitable  mortgage, 
''  that  is,  if  there  is  a  prior  mortgagee  :  then,  if  the  prior  mortgagee  is 
not  in  possession,  the  other  may  have  a  Receiver,  without  prejudice  to 


Co.,  6  Paige.  102;  Hooper  v.  Winston,  24  111. 
lib-i;  Jn  re  Van  Allen,  37  Barb.  225.  He 
acts  under  the  supervision  of  the  Court,  the 
property  in  his  hands  being  in  the  custody  of 
the  luw'.  Hooper  r.  Winston. 24  111.  3,53.  He 
is  but  a  minister,  and  therefore  has  hot  the 
discretioparv  power  of  a  person  acting  in  a 
fiduciary  cFiaracter.  Hooper  v.  Winston, 
Buprn. 

1  Skip  c.  Ilarwood,  ubi  sup.  ;  and  see 
Story  E(i.  Jur.  §  831. 

2  Cheever  r.  Hut.  &  Burl.  R.  R.  Co.,  .39 
Vt.  0-53.  The  power  to  ap[)oint  a  Receiver  is 
most  usually  called  into  action  either  to  pre- 
vent fraud,  save  the  subject  of  litigation  from 
material  injury,  or  rescue  it  from  probable 
destruction;  imd  there  is  no  necessity  to 
ai>point  a  lieceiver,  except  for  one  of  these 
purposes.  Baker  v.  Backus,  32  III.  70;  see 
Haight  V.  Burr,  19  Md.  130;  Voshell  ».  Hvn- 
mm,  2';  Md.  8.3,  92. 

[A  Kcceiver  may  be  granted  in  behalf  of 
a  vendor  where  the  purchaser  has  been  put 
into  possession  witlmut  jiayuiciit,  has  gone 
into  bankruptcy,  and  is  pi-rmilting  the  prop- 
erty to  deteriorate.  Tufts  r.  Little,  W  tia. 
l.'Ji'l;  flunby  r.  Thompson,  .')*!  (!a.  310.  So 
where  a  vendor  by  title-bond  files  a  bill  for 
Hiiecitic  perfonnauce:  Phillips  r.  Kiland.  .52 
MiM.  721  ;  if  it  be  shown  that  the  laml  is 
not  a  sufliciont  security,  and  that  the  piir- 
cha.ser  is  insolvent:  Hughes  r.  Hatchett,  .55 
Ala.  031.  So  n|.(.n  bill  IJIcd  to  foreclose  a 
trust-deed  for  the  benefit  of  creators.  Bid- 
well  f.  Paul,  Sup.  (rt.  IVnii.,  cited  2  Tenn. 
Ch.  510,  note.  So  upon  bill  to  foreclose  a 
mortgage  where  the  party  in  possession  fails 
to  pay  the  taxes.  Stockman  r.  W«llis,  3 
Stew.'l'Vj.  449;  Chelwo.id  tv  ('.iflin,3  Slew. 
Fx|  4.50.  So  in  a  creditor's  suit.  (Jage  r.  .Smith, 
79  III.  219.     So  at  the  instance  of  a  judgment 
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creditor  whose  judgment  is  for  the  purchase- 
money  of  the  land :  Worrill  v.  Coker,  56  Ga. 
G60:  or  has  exhausted  his  legal  remedy: 
I'arnham  v.  Campbell,  10  Paige,  598;  John- 
son V.  Tucker,  2  Tenn.  Ch.  398.  But  not  in 
favor  of  a  creditor  without  judgment  or  lien. 
Johnson  v.  1-arnum,  .50  Ga.  144;  nor  in  favor 
of  the  vendor  who  has  parted  with  the  title: 
Morford  v.  Hamner,  3  Baxt.  391.  And  the 
appointment,  when  proper,  will  be  made  at 
any  stage  of  the  cause,  without  a  prayer  in 
the  bill  for  the  purpo.sc,  and  at  the  instance 
of  a  defendant  against  a  co-defendant. 
Henshaw  v.  Wells.  9  Hum.  .508;  see  infra, 
1734,  n.  1.  After  decree.  Moran  v.  John- 
ston, 20  Gratt.  108;  Merrill  r.  Kiam,  2  'IVnn. 
Ch.  515.  And  by  the  Appellate  ( 'ourt.  West 
I'.  Weaver,  3  Heisk.  58!t;  Bird  well  t^.  Paul, 
ubi  supra ;  see  I'acific  Railroad  v.  Ketchum, 
95  U.  ^.  1.] 

The  appointment  of  a  Receiver  alters  no 
right,  not  even  so  as  to  prevent  tiie  running 
of  the  Statute  of  Limitations.  Williauison  v. 
Wilson,  1  Bland,  421.  But  though  the  ap- 
pointment of  a  Receiver  does  not  involve  a 
decision  uiion  any  right,  still  it  can  only  be 
marie  at  the  instance  of  a  party  who  has  an 
acknowledged  interest  or  a  strong  presump- 
tion of  tiili',  in  himself  alone,  or  in  coin  r in 
with  others:  and  where  the  [)roperty  itself, 
or  it.s  rents  and  profits,  are  in  danger  of  be- 
ing materially  injured,  or  totally  lost.  H. 
K.  Chase's  CJise,  1  Bland,  213;  ^Villinmson 
r.  Wilson,  1  Blan<l,  421 ;  see  State  r.  North- 
ern &c.  Itflilway  Co.,  18  M,l.  I!I3. 

(Jenerally,  a  Receiver  will  only  be  ap- 
pointed on  "bill  lileil  for  that  iiurpose.  and 
rarely  before  answer,  exi-ejit  umler  provisions 
by  particular  statutes.  (Crowder  v.  Moore, 
52  Ala.  22').]  He  will  be  ai>|>i>inted  on  peti- 
tion, only  in  cases  of  infanta,  whose  positions 
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his  taking  possession." '  In  Bcrney  v.  Sewell,*  Lord  Eldon  said  :  "  I 
romonibor  a  case,  whoro  it  was  much  discussed  whether  the  Court 
would  appoint  a  Re(!eiver,  when  it  appeared  by  the  bill  that  there  was 
a  prior  mortgagee  who  was  not  in  possession.  I  have  a  note  of  that 
case  :  there,  Lord  Thurlow  made  the  appointment,  without  prejudice  to 
the  first  mortgagee's  taking  possession,  and  that  was  afterwards  fol- 
lowed by  Lord  Kenyon."^ 
*1717  *  The  same  principle  is  applied  to  other  equitable  creditors  ;  ^ 
and,  indeed,  to  all  other  persons  having  mere  equital)le  estates. 
The  rule,  with  respect  to  equitable  creditors,  is  thus  laid  down  by  Lord 
Eldon,  in  Davis  v.  The  Duke  of  Marlborough:  ^  "  The  rule  I  take  to  be, 
that  the  Court  will,  on  motion,  appoint  a  Receiver  for  an  equitable 
creditor,  or  a  person  having  an  equitable  estate,  without  prejudice  to 
persons  who  have  prior  estates  :  in  this  sense,  without  prejudice  to  per- 
sons having  prior  legal  estates,  that  it  will  not  prevent  their  proceeding 
to  obtain  possession,  if  they  think  proper  ; »  and  with  regard  to  persons 
having  prior  equitable  estates,  the  Court  takes  care,  in  appointing  a 
Receiver,  not  to  disturb  equities  ;  and,  for  that  purpose,  directs  inquiries, 
to  determine  priorities  among  equitable  incumbrancers:  permitting 
legal  creditors  to  act  against  the  estates  at  Law,  and  settling  the  prior- 
ities of  equitable  creditors.  Provided  it  is  satisfied,  in  that  stage  of  the 
cause,  that  the  relief  prayed  by  the  bill  will  be  given  when  a  decree  is 
pronounced,  the  Court  will  not  expose  parties  claiming  that  relief  to  the 
danger  of  losing  the  rents,  by  not  appointing  a  Receiver  of  an  estate  on 
which  it  is  admitted  that  they  cannot  enter."  *     And  here  it  juay  be 

as  wards  of  the  Court  gives  them  the  right  to  refuses    to  exercise   his   legal  rights,    there 

apply  by  petition,  or  in  cases  similarly  situ-  seems  a  propriety  in  an  interposition  of  a 

ated'     A  Receiver  will  not  be  appointed,  as  Court  of  Chancery. 

ao-ainst  a  plaintiff,  upon  the  application  of  The  rule  in  New  York,  that  where  prem- 

the  defendant.      Leddel   v.   Starr,    4   C.    E.  ises  are  an  inadequate  security,  and  the  mort- 

Green,  159.  gagor     is    insolvent,    a     Receiver    will     be 

3  Per  Lord  Eldon,  1  J.  &  W.  648.     [See  appointed,  has  not  been  adopted  by  the  Court 

Perry  v.  Oriental- Hotel  Co.,  L.  R.  5  Ch.  App.  of  Chancery  in  New  Jersey,  no  distinction 

^20.1  being  made  between  a  first  and  a  subsequent 

"  ■I  1  J  &  W.  647.  mortgagee,  whose  rights   are  entirely  differ- 

5  lb   649.     In  Phipps  v.  Bishop  of  Bath  ent.     Cortelyeu  v.  Hathaway,  [3  Stockt.  42 ; 

and  Wells,  as  reported  in  2  Dick.  608,  Lord  Frisbie  v.  Bateman,  9  C.  E.  Green,  28.     But 

Thurlow  refused  the  appointment  of   a  Re-  see  Brasted  v.  Sutton,  3  Stew.  Eq.  462 ;]  see 

ceiver  at  the  instance  of  a  second  mortgagee:  Warner  v.  Gouverneur,  1  Barb.  (S.  C.)  38; 

the  first  not  being  in  possession;  but  in  Bry-  Bank  of  Ogdensburg  v.  Arnold,  .5  1  aige,  39; 

an  V.  Cormick,   1  Cox,  422,  he  came  to  the  Shotwell  v.  Smith,  3  Edw.  Ch.  588;  Sea  Ins. 

determination  mentioned  in  the  text.    A  sim-  Co.  v.  Stebbiiis,  8  Paige,  566. 
ilar  order  was  also  made  in  Dalmer  v.  Dash-  i  See  Curling  v.  Marquis  Townshend,  19 

wood,  2  Cox,  378.     In  Norway  v.  Rowe,  19  Ves.  628. 

Ves.  144,  153,  I^rd  Eldon  states  it  to  be  the  2  2  Swanst.  1.37.  ^     „  ^ 

practice,  on   motions   for   Receivers,   not   to  ^  gee  Dalmer  v.  Dashwood,   2  Cox,  378, 

look  at  mortgagees  further  than  to  take  care  382 ;    but  tliey  must  first  obtain  leave  of  the 

that  they  are  not  prejudiced.     See  Price  v.  Court.    Bryan  v.  Cormiek,  «6t  s«/j.  ,•  Anon.  6 

Williams,  G.  Coop.  31 ;  Brooks  v.  Greathed,  Ves.  287  ;  Angel  v.  Smith,  9  Ves.  335 ;  Brooks 

1  J.  &  W.  176.     The  first  mortgagee  has  a  v.  Greathed,  ubi  sup. ;  Gresley  v.  Adderley,  1 

legal  right  to  the  rents  and  protits,  and  has  Swanst.  579 ;    Rlmdes   v.  Lord  Mostyn,   17 

his  remedy  at  Law  by  ejectment.     A  subse-  Jur.  1007,  V.  C.  W.;  and  sea  post    p.  1718; 

quent  mortgagee   is  'better   entitled   to   the  Cortelyeu  v.  Hathaway,  3  Stockt.  41.    _ 
remedy  of  a   Receiver,   because  he  has   no  *  'fhe  granting,  however,  of  a  Receiver  is 

right  to  the  possession  at  Law  as  against  his  a  matter  of  discretion,  to  be  governed  by  the 

prior  mortgagee,  and,  if  the  first  mortgagee  whole  circumstances  of  the  case :  one  most 

1640 


m  WHAT  CASES  APPOINTED.  *1718 

remarked,  that  although,  where  there  is  a  prior  mortgagee  in  existence 
having  the  legal  estate,  the  Court  will  not,  b}'  the  appointment 
*  of  a  Receiver,  deprive  him  of  his  right  to  possession,  it  will  *1718 
not  permit  him  to  object  to  the  appointment  of  a  Receiver  by 
any  act  short  of  a  personal  assertion  of  his  legal  right,  and  taking  pos- 
session himself.^  And  if,  after  a  receiver  has  been  appointed,  he  does 
not  think  proper  to  avail  himself  of  his  legal  right  (which  he  may  do 
by  applying  to  be  examined  pro  interesse  suo) ,  he  will  not  be  permitted 
to  have  the  benefit  of  the  Receiver :  ^  the  appointment  of  a  Receiver 
being  for  the  benefit  of  incumbrancers,  so  far,  only,  as  expressed  to  be 
for  their  benefit,  and  as  they  choose  to  avail  themselves  of  it.^ 

The  Court  will  grant  a  Receiver  at  the  instance  of  a  second  incum- 
brancer, in  all  cases  in  which  the  first  incumbrancer  is  not  in  possession 
of  the  property ;  and  the  circumstance  of  the  party  creating  the  incum- 
brance being  abroad,  and  refusing  to  appear  to  the  suit,  will  not  deprive 
the  second  incumbrancer  of  his  right  to  a  Receiver.*  In  Holmes  v.  Bell,^ 
however.  Lord  Langdale  M.  R.  appears  to  have  entertained  some  doubt 
as  to  his  power  to  appoint  a  Receiver,  where  one  of  two  mortgagors, 
who  were  tenants  in  common,  was  abroad :  at  least,  so  far  as  regarded 
the  moiety  of  the  absent  party :  although  he  thought  the  objection 
removed,  by  the  circumstance  of  the  mortgagor,  who  was  in  England, 
being  in  the  possession  of  the  whole  rents.  His  Lordship's  difficulty  ap- 
pears to  have  arisen  from  Broivne  v.  Blount,^  in  which  Sir  John  Leach 
M.  R.  refused  to  appoint  a  Receiver,  in  the  absence  of  the  owner  of  the 
estate.  The  decision  in  that  case,  however,  was  not  come  to  upon  an 
interlocutory  application,  but  upon  the  hearing  of  the  cause :  on  which 
occasion,  it  having  been  held  that  the  Court  could  not  proceed  to  make 
a  decree  in  the  absence  of  the  party  beneficiallj'  interested,  it  was 
urged  that,  although  it  could  not  grant  the  relief  prayed,  it  would  go 
the  length  of  appointing  a  Receiver.  It  appears  now  to  be  settled  that 
a  Receiver  may  be  granted  against  a  defendant  who  is  out  of  the  juris- 
diction of  the  Court ; ''  and  where  the  defendant  has  absconded  to  avoid 
service.* 

material   of  such   circumstances   beinp,   the  to  that  ritjht.     Des  Moines  Gas  Co.  v.  West, 

probability  of  the  plaintiff  being  ultimately  44  Iowa,  23.] 

entitled    to   a   decree.      Owen   v.    Homan,   3  '  Silver  t).  Ris^hop  of  Norwich,  3  Swanst. 

M'N.  &  0.  378,  412;  V,  .Jur.  3.-i9,  .'UO;  Affd.,  112,  n.  (6);  Rhodes  v.  Lord  Mostvn,  17  .lur. 

4  H.  L.  Ca.  907:  17  .Jur.  801  ;  and  see  t>>ope  v.  1007,  V.  C.  W. ;   [Johnson  V.  Tucker,  2  Tenn. 

CresHwcil.  12  W.  H.  299,  V.  (1  K.    Where,  up-  Ch.  398]. 

on  the  application  of  a  subsenuent  mort^,'af,'ee,  "^  See  Anon.,  6  Ves.  287;  Anijel  v.  Smith, 

a  Hecciver  is  appointed,  it  is  without  preju-  0  Ves.  33.').  3.'I8 ,  Hrooks  v.  (Jreathcd,  I  J.  & 

dice  to  any  nrior  mortpi^'ee  or  other  incum-  W.  178;  Hunt  v.  Priest,  2  Dick.  .'^i4(). 
brancer,  arul  the  Receiver  will  be  tlirected  to  *  (Jreslev  v.  Adderlcv,  1  Swan."!.  r)70. 

keep  down   the  interest   upon   prior  incum-  *  'I'anfield  ».  Irvine,  2  Russ.  149;  but  sco 

brances.     (>>rt<Iyeu  v.  Hathaway,  3  Stookt.  Cowarrl  r.  (Iiadwick,  ih.  1.^0,  n. 
.39.     In  this  caie  the  grounds  are  stated  on  *  2  Heav.  298. 

which  a   Receiver  may  be  appointed  on  the  '  2  It.  I'v-  M.  83. 

application  of  a  jimior  inciiinbraucer.  '  (Jibbins  i,'.  Mainwarinfj,  9  Sim.  77;  .Smith 

[Where  the  mortunj^e  pledj^es  the  income,  v.  Smith,  id  Man;  An.  71;  and  sec   StraltoQ 

rent.M,  or  yirolits  to  the  |iayment  of  the  mort-  t'.  Davidson,  I  R.  i^  \\.  484. 
ga({e  debt,  the  creditor  is  entitled  to  a  receiv-  "  I'itclier  v.  Ilclliar,  2  Dick.  580;  Mapuire 

er  apon  showing  a  probable  right,  and  danger  v.  Allen,  1  H.  &  li.  75;  DowliDg  v.  Hudson, 

14  Heav.  423. 
vol..    II.  40  IGll 
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The  Court  will  tiot,  unless  under  very  particular  circumstances,  ap- 
point a  Hoeoiver,  whore  the  party  having  the  legal  estate  is  in  actual 
possession  of  the  property.*  Thus,  although  a  second  mortgagee 
*1719  *may  have  a  Receiver,  where  the  first  is  not  in  possession,  3Ct, 
if  the  first  mortgagee  is  in  actual  possession  of  the  estate,  a  Re- 
ceiver Mill  not  be  appointed  :  unless  it  is  shown  that  the  first  mortgagee 
has  been  paid  ofl":  in  which  case,  a  Receiver  may  be  appointed,  on  the 
anplication  of  a  subsequent  incumbrancer.^ 

In  order  to  defeat  an  equitable  mortgagee  of  his  right  to  a  Receiver, 
the  possession  of  the  party  must  be  such  a  possession  as  invests  him 
with  a  title  to  receive  the  rents  and  profits  :  a  mere  possession  as  tenant 
will  not  be  sufficient ;  and  where  one  of  the  defendants  was  in  the  occu- 
pation of  part  of  the  estate  as  tenant,  and  had  purchased  of  the  plaintiff 
a  part  of  his  mortgage,  the  interest  of  which  was  about  equal  to  the 
rent  of  his  occupation,  the  Court  of  Exchequer  held,  that  he  could  not 
unite  his  two  characters  of  mortgagee  and  tenant ;  and  that  his  pos- 
session, being  as  tenant,  could  not  be  set  up  against  the  other  mort- 
gagee." 

And  here  it  may  be  remarked,  that  as  between  mortgagees  in  posses- 
sion and  persons  having  subsequent  interests,  the  Court  will  not  appoint 
a  Receiver  against  a  mortgagee's  own  oath  that  something  is  due  to 
him,^  unless  the  party  making  the  application  will  oflfer  to  pay  him  oflT, 


9  It  seems  that  this  rule  will  not  applj', 
where  the  party  in  possession  is  merely  so 
upon  execution,  under  a  judgment;  and  that, 
in  such  cases,  a  creditor  having  taken  out 
execution,  cannot  hold  property  a^inst  an 
estate  created  prior  to  his  debt.  Upon  this 
principle.  Lord  Eldon  made  an  order  for  the 
appointment  of  a  Keceiver  of  the  rents  and 
profits  of  a  rectory,  at  the  instance  of  a  sec- 
ond incumbrancer :  although  a  third  incum- 
brancer was  in  possession,  under  a 
sequestration  from  the  Bishop,  which  his 
Lordship  considered,  in  contemplation  of  this 
Court,  as  equal  to  a  judgment.  White  v. 
Bishop  of  Peterborough,  3  Swanst.  109,  116, 
117;  but  see  Bates  v.  Brothers,  2  Sm.  &  G. 
.509.  As  between  equitable  creditors  and 
judgment  creditors,  having  possession  under 
writs  of  elegit,  it  is  competent  to  the  Court  to 
appoint  a  Keceiver  in  favor  of  the  equitable 
creditors,  not  disturbinjj  the  rights  of  any  of 
the  judgment  creditors  m  possession.  Davis 
f.  Duke  of  Marlborough,  1  Swanst.  74,  84. 

1  See  Quarrell  v.  Beckford,  1-3  Ves.  377 ; 
Codrington  v.  Parker,  16  Ves.  469 ;  Bernev 
r.  Sewell,  1  J.  &  W.  657.  [See,  as  to  Re- 
ceivers in  mortgage  cases  under  Judicature 
Act  of  1873,  Pease  v.  Fletcher,  1  Ch.  Div. 
273.  Before  service  of  writ,  Re  H.'s  Egtate, 
1  Ch.  Div.  270.] 

2  Archdeacon  v.  Bowes,  3  Anst.  752;  see 
Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565 ;  Bank 
of  Ogdensburg  v.  Arnold,  5  Paige,  38 ;  Pre- 
linghuysen  v.  Colden,  4  Paige,  204. 

8  Ebwe  V.  Wood,  2  J.  &  W.  553,  557;  see 

1 


Bank  of  Ogdensburg  v.  Arnold,  5  Paige,  38 ; 
Frelinghuysen  i;.  Colden,  4  Paige,  204;  Quinn 
V.  Britham,  2  Edw.  Ch.  314 ;  Leahy  v.  Arthur, 
1  Hogan,  92.  Receivers  in  mortgage  cases 
are  allowed  with  great  caution;  and  will  be 
appointed  only  where  tliere  is  a  clear  inade- 
quacy of  security,  or  the  rents  have  been  ex- 
pressly pledged  for  the  debt.  The  best  cri- 
terion of  adequacy  or  inadequacy  of  the 
securitj'  in  such  cases,  is  the  rental.  Short- 
well  V.  Smith,  3  Edw.  Ch.  588.  [A  mort- 
gagee is  entitled  to  a  Receiver,  where  the 
condition  of  the  mortgage  has  not  been  per- 
formed, and  the  security  is  inadequate:  New- 
port, &c.  Bridge  Co.  v.  Douglass,  12  Bush, 
673;  Mahon  v.  Crothers,  1  Stew.  Eq.  567; 
unless  the  defendant  in  possession  will  give 
security  to  account  for  tlie  rents  as  the  Court 
may  require:  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige,  565;  Johnson  v.  Tucker,  2  Tenn.  Ch. 
398;  or  to  have  personalty  forthcoming  to 
answer  the  decree:  Williams  v.  Nolan,  2 
Tenn.  Ch.  151.  There  are  instances  of  such 
practice  in  New  Jersey.  Dickinson's  Forms 
of  PI.  4.32  note.  The"  Court  may,  where  the 
security  is  inadequate  and  the  mortgagor  un- 
able to  pay  the  deficiency,  appoint  a  Receiver 
in  a  foreclosure  suit,  if  there  be  fraud  or  bad 
faith  on  the  part  of  the  mortgagor,  or  other 
facts  which  would  render  the  denial  inequi- 
table, although  the  rents  are  not  expressly 
pledged  by  the  mortgage.  Haas  v.  Chicago 
Building  Society,  8  Cent.  L.  J.  456,  Sup.  Crt. 
111.,  reviewing  "the  authorities.  After  sale. 
Astor  V.  Turner,  11  Paige,  436.] 
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IN    WHAT   CASES   APPOINTED.  '  *1T20 

according  to  his  demand,  as  he  states  it  himself:  in  which  case,  if  the 
party  will  bring  the  mortgagee's  own  confession,  that  he  has  been  paid 
off,  or  that  he  has  refused  to  accept  what  is  due  to  him,  the  Receiver 
will  be  appointed ;  *  but,  for  this  purpose,  the  Court  will  require  the 
mortgagee  to  state  upon  his  oath  what  he  believes  to  be  due  ;  and,  in 
taking  the  possession  from  him  upon  payment  of  what  he  swears  to  be 
due,  it  will  make  him  give  security  to  refund,  if  it  shall  appear,  upon 
the  account,  that  so  much  is  not  due  ;  and  where  he  will  not  swear  that 
any  thing  is  due,  the  Court  will  api^oint  a  Receiver.® 

The  disinclination  of  the  Court  to  appoint  a  Receiver,  where  the 
property  is  in  possession  of  a  party  haA-ing  the  legal  estate,  is 
*  felt  in  those  cases  onlv  in  which  the  estate  of  the  party  in  pos-  *1720 
session  is  prior  to  that  of  the  parties  to  the  litigation.  Where 
the  right  to  the  possession  is  the  subject  of  dispute,  and  the  plaintiff 
having  an  equitable  interest  claims  the  legal  estate  from  the  defendant 
in  possession,  the  Court  will,  if  it  sees  clearh'  that  the  plaintiff  has  the 
right,  and  that  the  ultimate  decree  will  be  in  his  favor,  appoint  a 
Receiver  pending  the  suit.^  Thus,  a  Receiver  may  be  appointed  at  the 
instance  of  a  purchaser  pendente  lite,  if  the  Court  is  satisfied  that  the 
contract  is  one  which  it  can  enforce.^  So,  also,  where  the  defendant, 
on  an  advance  of  money  by  the  plaintiff,  agreed  to  execute  a  mortgage 
of  certain  lands,  but  did  not  perform  the  agreement,  and  there  was  an 
arrear  of  interest  due  on  the  money  advanced,  upon  which  the  plaintiff 
filed  a  bill  for  specific  performance,  a  Receiver  was  appointed.^  In  like 
manner,  where  a  tenant  in  tail  in  remainder,  upon  an  advance  of  money 
to  him  by  the  plaintiff,  had  agreed  to  pay  it  after  the  death  and  failure 
of  issue  of  his  brother,  the  tenant  in  tail  in  possession,  and  had  secured 
the  money  by  a  mortgage  of  the  estate,  and  a  covenant  to  levy  a  fine 
and  suffer  a  recovery  to  give  effect  to  the  mortgage,  lint,  on  coming 
into  possession  of  the  estate,  refused  to  perform  his  covenant,  the  Court 
appointed  a  Receiver  of  the  rents.* 

Upon  the  same  principle,  where  a  bill  was  filed  b}'  creditors,  claiming 
satisfaction  out  of  real  and  personal  assets,  and  it  appeared,  by  the 
answer  of  the  person  in  possession  of  the  real  estate,  that  the  real  estate 
must  eventually  be  responsible,  as  there  was  no  personal  estate  to  be 
applied  to  discharge  debts,  the  Court  appointed  a  Receiver  in  the  first 
instance.* 

*  TVmev  r.  Scwell.  1  .1.  &  W.  047;  <>  .Tones  r.  Piiph,  8  Ves.  71  ;  Earl  of  Fin- 
[Havs  r.  ('ornolius  .3  Tpiin.  Ch.  461].                   pal  r.  Hlakp,  2  Moll.  50;  (Imlk   v.  Hniiip,  7 

iCliamlxTs  r.  (K.ldwin.  cited  13  Ves.. 377;  Ilaro,  :VM:  1.3  .lur.  981;    an<l   sec  Coope  r. 

Qnarnll  v.  Il.<kfonl,  ibi.l.  Cn-sswcll.  12  \V.  K.  21t!t,  V.  C.  K.    As  lo  Kp- 

1  .Sp<;  Whitworth  tJ.  Gaugain,  1  Phil.  728;  cpjvprs  in  crpdilors'  suits,  spc  further 
3  Harp,  410.  Ulodrltrdod  v.  Clark,  4  Paipp,  57.'i;  Krowiiinn 

2  Mcfoalfe  v.  Pulvertoft,  1  V.  &  H.  180;  r.  H.ltis,  8  Paipp,  5f)8;  Mtzhiiph  v.  Evpring- 
anfl  see  Dawson  v.  Yatej*,  1  Hcav.  .301 ;  2  .lur.  ham,  6  Paipp,  2!»;  Oslmrn  r.  Hpyer,  2  Paipe, 
9(J0.  .342;    Happprty    »■   Pittinaii,    1    I'aipp.   21)8  ; 

8  Shakcl  r.  Duke  of  Marlborough,  4  Mad.  I'arkcr  r.  Moorp,  .3  Kdw.  Ch.  ;J04;  Hart  v. 
48.3.  Tims,  .3  Ivlw.  Ch.  220. 

*  Free  V.  Hindc,  2  Sim.  7. 
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The  Court,  soniotimos,  will  appoint  a  Reeoivor  against  a  party  having 
possession  under  a  legal  title.  Thus,  where  fraud  can  ho  clearly  proved, 
and  immediate  danger  is  likely  to  result  if  the  intermediate  possession 
should  not  he  taken  under  the  care  of  the  Court,  a  Receiver  will  be 
appointed.®  This  rule  was  recognized  by  Lord  Eldon,  in  Lloyd  v.  Pas- 
siiiijliaiu :'  where  his  Lordship  observed:  "The  Court  interposes,  by 
ap[)oiuting  a  Receiver,  against  the  legal  title,  with  reluctance  :  com- 
l)elled  by  judicial  necessity,  the  effect  of  fraud  clearly  proved,  and  immi- 
nent danger  if  the  intermediate  possession  should  not  be  taken 
*1721  under  the  care  of  the  *  Court."  In  order,  however,  to  induce  the 
Court  thus  to  interfere,  it  is,  according  to  his  Lordship's  subse- 
quent remarks,  not  only  necessary  that  the  Court  should  be  satisfied 
of  the  existence  of  fraud,  but  it  must  be  morally  sure  that,  upon  the 
hearing  of  the  cause,  the  party  would,  upon  the  circumstances,  be 
turned  out  of  possession ;  and  not  only  that,  but  it  must  see.  some 
danger  to  the  intermediate  rents  and  profits.^  His  Lordship,  in  that 
case,  did  not  conceive  that  the  circumstances  disclosed  formed  that 
extreme  case  in  which  the  possession  was  to  be  taken  from  those  who 
had  the  legal  right ;  but,  in  a  later  case  of  Stilwell  v.  Wilkins,^  where 
a  bill  was  filed  for  the  purpose  of  setting  aside  a  purchase,  and  the 
answer  of  the  defendants,  who  were  the  devisees  of  the  purchaser,^ 
admitted  the  great  inadequacy  of  the  price,  but  stated  their  ignorance 
of  the  other  circumstances  of  fraud  alleged,  his  Lordship  granted  the 
Receiver :  because,  if  the  case  stated  was  true,  the  inadequacy  was  so 
monsti'ous,  and  the  situation  of  the  young  man  and  the  state  of  his 
intellect  were  such,  that  it  was  hardly  possible  to  suppose  that  the 
transaction  could  stand.  He  thought,  therefore,  that  it  was  a  case  in 
which  such  an  order  might  be  made :  though  it  was  not  the  general 
habit  of  the  Court. 

Upon  the  same  principle,  the  Court  interfered  in  Podmore  v.  Gunning^ 
In  that  case,  a  testator,  by  his  will,  bequeathed  the  residue  of  his  real 
and  personal  estate  to  his  wife,  "having  perfect  confidence  that  she 
will  act  up  to  those  views  which  I  have  communicated  to  her,  in  the 
ultimate  disposal  of  my  property  after  her  decease ;  "  and,  upon  the 
wife's  dying  without  a  will,  the  Court  appointed  a  Receiver,  upon  an 
allegation  in  the  bill  (supported  by  aflSdavit) ,  of  a  promise  by  the  wife 
to  her  husband,  on  the  faith  of  which  he  had  made  his  will,  that  she  would 

6  Lloyd  V.  Passinffham,  16  Ves.  59;  Hu-  tion  of  disputed  title,  the  plaintiff  asserting  a 
gonin  V.  Baseley,  13  Ves.  105.  legal  title  in  himself  against  a  defendant  in 

7  16  Ves.  70.  [But  a  Receiver  will  not  possession:  Rollins  v.  Henry,  77  N.  C.  467; 
be  appointed  in  the  case  of  disputed  heirship  nor,  it  seems,  under  a  bill  enforcing  a  vend- 
of  real  estate:  In  re  Ferrior,  L.  R.  3  Ch.  or's  lien:  Morford  v.  Hamner,  3  Baxt. 
Ap.  175;  Carrow  v.  Ferrior,  L.  R.  3  Ch.  Ap.  391.] 

719;  Hitchen  v.  Birks,  L.  R.IO  Vj\.  471 ;  nor  i  Lloyd   v.  Passingham,   16  Ves.  59,  70; 

upon  appeal  from  the  probate  of  a  will,  the  and  see  Hugonin  v.  Baseley,  ubi  sup. 

devisees  being  in  possession:    Schlecht's  Ap-  2  Jac.    280,283;  S.    C.   nom.    Stitwell   v. 

peal,  60  Pa.  St.  172;   nor  where  the  title  is  Williams,  6  Mad.  49. 

in  dispute,  and  the  claimant  by  resulting  trust  8  5  Sim.  485;  see  also  Landon  v.  Morris, 

in  possession :  Richmond  v.  Yates,  3  Baxt.  5  Sim.  247. 

204^   nor  where  the  contest  is  simply  a  ques- 
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bequeath  the  residue  of  his  propert}',  after  her  decease,  to  the  plaintiffs, 
who  were  his  natural  children. 

In  the  above  cases,  there  were  cii-cumstauces  of  either  actual  or  con- 
structive fraud,  as  well  as  of  actual  title,  to  induce  the  Court  to  inter- 
fere. Where  these  circumstances  are  absent,  and  there  is  no  case  of 
spoliaMon,  the  Court  will  not  appoint  a  Receiver  upon  mere  ground  of 
title  in  the  plaintiff.* 

Although  the  Court  will  not  interfere  upon  the  mere  ground  of  title, 
it  will  appoint  a  Receiver  at  the  instance  of  parties  beneficially  inter- 
ested even  where  there  is  no  fraud  or  spoliation,  provided  it  can 
be  sarisfactoril}'  established  that  there  is  danger  to  *  the  estate  *1722 
or  fund,  unless  such  a  step  is  taken. ^  Thus,  in  the  case  of  execu- 
tors, if  the  executor  has  wasted  the  effects,  or  in  other  respects  mis- 
conducted himself,  the  Court  will  interfere,  by  the  appointment  of  a 
Receiver.^  Upon  this  ground,  also,  where  an  executor  has  not  done 
what  he  can  to  get  in  the  personal  estate,^  or  is  out  of  the  jurisdiction,* 
the  Court  will  order  a  Receiver  to  be  appointed. 

Although  a  Receiver  will  be  appointed  as  against  an  executor,  where 
it  is  shown  that  there  is  a  probability  of  danger  to  the  property,  it  must 
be  such  danger  as  arises  from  the  misconduct  or  neglect  of  the  party : 
mere  poverty  will  not,  of  itself,  constitute  a  sufficient  ground  for 
such  an  appointment.^  Where,  however,  an  executrix,  who  had  been 
appointed  guardian,  by  her  husband,  of  her  three  children,  married  a 
second  husband  in  necessitous  circumstances,  the  House  of  Lords 
directed  a  Receiver  to  be  appointed  to  get  in  the  outstanding  personal 
estate.®  And  where  the  husband  of  an  executrix  was  in  the  West 
Indies,  and  was  sworn  to  be  in  indifferent  circumstances,  a  Receiver 
was  appointed.''     It  appears,  however,  from  the  report  of  that  case,  as 

<  Clark  ».  Dew,  1  R.  &  M.  103;  Tolden-v  Jiir.    §   8.36;   Mandeville    v.  Mandoville,   8 

r    Colt,    1   Y.  &  C.  Ex.  621;    Middleton  r.  Paipe,  475;  Orphan  Asylum  v.  M'Cartce.   1 

Sherburne.  4  i<i.   358;   I.ancashin-   r.    I.anca-  Hopk.  435.     Thi-  fact   that  a  trustee  mixes 

fhire   9  Beav.  120;  9  Jur.  950;  Earl  Talbot  the  trust   fund  with   his  own,  is  not  a  Ruffi  ■ 

V.  Hope   Scott  (No.  1),  4  K.  &  J.  96;  4  Jur.  cient   ground   f<'r  H'C   appointment  (if  a  Re- 

N   S   1172.  ceiver.      Orphan    Asylum    v.    M  Cartee.    1 

"i  Barkley  e.  I»rd   Keav,   2    Hare,    .308;  Hopk.  4.35  „   v     c    o    i.- 

BainbriL'Ke   p.    Haddel.v,    13    Bcav.   355;    3  »  Richards  v.    Porkms,  3   Y.    &   C.   Ex. 

M'N.   &   O.   413;   Parkhur-t  v.   Kinsman,  2  299,  307;  3  .lur.  168. 

Blatch.  <:.  C.   78;  Hak-r  r.    Backus,   32  111.  *  Smith  i-.    Smith    10  Hare  Ap.  71 ;  Duk- 

79.     A  Receiver  mav  be  appointed,  in  such  a  ins  r.  H.Trris,  1  W.  N.  93,  V.  C.  S. 
ciiiie   although  there"  is  no  personal  ropresen-  ^  llalhorntliwaitc   v.    Russel,  2   Atk.  12fi; 

tative.     Steer  v.  SU-r.  13   W.  R.  225,   V.  C.  Anon..  12  Vcs.  4;  Howard  r.  Papera.  1  Mad. 

K.  •  Ovcrinpton  r.  Ward,  34  Beav.  175.  142;  Manners  r.   Furze.  11   Bcav.  30.  31  :   12 

«  Anon.,    12  Ves.   4;  .Middl.-ton   r.    Dods-  .lur.  129.     [A  Receiver  will  be  appointed  in 

well     13  Yes.    266:   Havers  r.  Havers,    Bar-  the  case  of  a  testamentary  trust,  where  the 

nnrd.    22;  Ixird    r.    Piircha«.    17    Beav.    171.  trustee  is  a  man  ol    limited  means,  and  halt, 

173;  Hervev  r.  Kit/.patrick,  Kav.  421;   Bovd  nince  the  de.ith  of  the  testator,  embarked  in 

r.  Murrv.  .3'  .John.  <'h.  4.  8.     Wherever  the  a  large  and  hazardous  business.     Bowling  v. 

appointment  of  a  l^ceivcr  is   souKhf  against  Scales,  2    leiin.   Ch.  63.     .So  where   the  con - 

an  exeiufor  or  administrator,  it  in  necessary  duct  of  the  administrator  f  such  as  U>  hinder 

in  establish   by  suitable   prfMifs.  that  there  fs  ami  embarrass  the  collection  of  the  debts  of 

Home  i^mitive   loss,  or  danger  of   losH  of  the  the    estate.     Du    Val    i'.    .Marshall,    .■|(l    Ark. 

funds;  as,  for  instance,  some  waste  or  misaf)-  2.(0;  <irav  r.  (iailher.  74  N.  (".  217.) 
plication  of  the  fund",  or  some  apprehended  «  Ibllon  r.  Ea<ly  Mount  Caaholl,  4  Bro.  1  . 

danger  from  the  bankrupt<v,  insolv<-ncy.  or  (j.  ed.   Tonil.  3(Mi.  312. 
personal  fraud,  misconduct,  or  negligence  ()f  '  Taylor  r.  Allen,  2  Atk.  213. 

the  executor  or  administrator.     2  Story  E<i. 
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if  a  principal  oround  for  granting  the  Receiver  had  been  the  fact  of  the 
husband  being  in  the  West  Indies,  and  not  amenable  to  the  process  of 
the  Court ;  but,  in  another  case  of  a  similar  nature,  the  order  was  made 
upon  the  proof  of  the  husband's  insolvency  :  though  the  allidavit  posi- 
tively' denied  the  fact  of  his  being  abroad.*  It  seems,  also,  that  a 
Receiver  will  be  appointed  if  the  husband  of  the  executrix  is  of  unsound 
mind.'-*     And,  in  general,  where  a  personal  representative  is  insolvent, 

a  Receiver  will  be  appointed  ;  ^°  and  if  it  should  be  necessary  to 
♦1723  bring  actions  at  Law  to  recover  part  of  the  effects,  *  since  that 

must  be  in  the  name  of  the  executor,  the  Court  will  compel  him 
to  allow  his  name  to  be  used.^  It  seems,  however,  that  if  a  person 
known  by  a  testator  to  be  a  bankrupt  or  to  be  insolvent,  is  appointed 
an  executor  by  his  will,  such  person  will  not,  in  general,  be  controlled 
by  the  appointment  of  a  Receiver ;  ^  but  it  is  not  to  be  inferred,  from 
the  circumstances  of  the  will  having  been  made  some  time  before  the 
bankruptcy,  and  not  altered  afterwards,  that  the  testator  had  a  delib- 
erate intention  to  intrust  the  management  of  his  estate  to  an  insolvent 
executor.*^  The  circumstance,  that  the  party  who  had  the  administra- 
tion of  the  testator's  effects  was  an  uncertificated  bankrupt,  and  was 
not  appointed  to  the  office  by  the  testator,  has  been  held  not  to  be  a 
sufficient  ground  for  the  appointment  of  a  Receiver,  where  several  of 
the  parties  interested  had  refused  to  join  in  the  application.* 

The  same  grounds  which  will  induce  the  Court  to  take  away  from  an 
executor  the  possession,  or  the  right  to  the  possession,  of  the  testator's 
property,  by  the  appointment  of  a  Receiver,  in  case  of  his  misconduct 
or  of  his  bankruptcy  or  insolvency,  will  induce  the  Court  to  interfere, 
in  the  case  of  any  party  clothed  with  the  character  of  a  trustee  : 
whether  he  is  a  mere  trustee,  or  a  trustee  having  an  interest  in  the 
estate  or  fund.^  Thus,  where  a  trustee  refuses  to  act,  the  Court  will, 
on  the  application  of  the  persons  beneficially  interested,  appoint  a  Re- 
ceiver ;  ^  and  where  several  trustees  under  a  settlement,  in  consequence 
of  disputes  amongst  themselves,  permitted  the  rents  of  the  trust  estate 
to  fall  in  arrear,  the  Court  not  only  appointed  a  Receiver  to  collect  the 

8  Scott  V.  Becher,  4  Pri.  346.  4  Smith  v.  Smith,  2  Y.  &  C.  Ex.  353. 

»  Yetts  V.  Palmer,  9  Jur.  N.  S.  954,  M.  5  if  an  assignee   becomes  insolvent,    the 

R.  assignor  may  apply  for  the  appointment  of  a 

10  Where  an  executor  has  removed  from  Receiver  to  execute  the  trust  declared  in  the 

the  State,  leaving  his  cestui  que  trust  and  the  assignment.     Keys  v.   Bush,   2   Paige,    211. 

trust  estate,  the  Court  will,  on  the  applica-  So  where  a  debtor  in  failing  circumstances, 

tion  of  the  cestui   que  trust,   appoint  a  Re-  assigns  his  property  to  a  person,  who  is  iu- 

ceiver.     Ex  parte  Galluchat,  1  Hill  Ch.  150.  solvent,  in  trust  for  his  creditors,  a  Receiver 

But  the  Court  has  no  power  to  substitute  one  will  be  appointed,  upon  the  application  of 

executor  in  the  place  of  another.  such  creditors,  to  take  charge  of  such  proper- 

1  Utterson  v.  Mair,  2  Ves.  J.  95,  98 ;  4  ty  so  assigned.  Haggarty  v.  Pittman,  1 
Bro.  C.  C.  269,  277;  Scott  v.  Becher,  ubi  Paige,  298.  [And  a  Receiver  may  be  ap- 
gup.  pointed  in  advance  of  the  time  fixed  by  the 

2  Stainton  v.  Carron  Company,  18  Beav.  trust  deed  for  the  trustee  to  take  possession. 
146,  161;  18  Jur.  1.37.  Hamilton  v.  Wynne,  7  Rep.  6.35,  Sup.  Crt. 

8  Gladdon  v.  Stoneman,  1  Mad.  14.3,  n.;      Tenn.;  S.  C.  2  Tenn.  Leg.  Rep.  287.] 
Langley  u.  Hawk,  5  Mad.  46;  William.s  on  6  Palmer  v.  Wright,   10  Beav.  234;  and 

Exors  206.  see  Brodie  v.  Barry,  3  Mer.  695. 
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rents,  but  ordered  the  costs  of  the  suit  to  be  paid  b}-  the  trustees.'' 
So,  also,  a  Receiver  was  appointed,  where,  in  consequence  of  disagree- 
ment among  the  trustees,  two  out  of  thi-ee  trustees  acted  without  the 
third,  and  took  the  trust  property  in  their  names  only  ;  *  where  the 
trustees  accepted  new  trusts,  which  conflicted  with  the  former  trusts  on 
which  they  held  the  property  ;  '■•  and  where,  by  the  laches  of  the  trustee, 
infant  cestui  que  trusts  were  deprived  of  maintenance.^" 

*Upon  very  special  circumstances,  the  appointment  of  a  Re-  *1724 
ceiver  has  been  ordered,  in  the  absence  of  the  trustee.^  Where, 
also,  the  trust  property  has  been  apphed,  without  complaint,  for  a 
series  of  years,  according  to  a  uniform  course  of  management  which 
has  been  sanctioned  b}'  the  parties  beneficially  interested,  the  Court 
will  not  appoint  a  Receiver,  by  interlocutory  order,  on  the  ground  that 
such  application  of  property  is  a  breach  of  trust :  unless  it  is  perfectly 
clear  that  the  party  in  whom  the  property  is  vested  is  a  mere  naked 
trustee,  and  has  not,  even  to  a  limited  extent,  any  of  the  rights  and  in- 
terests of  an  owner.  Upon  this  ground,  a  motion  for  the  appointment 
of  a  Receiver  of  the  estates  vested  in  the  Irish  Society,  at  the  instance 
of  one  of  the  London  Companies,  who  claimed  a  beneficial  interest  in 
the  income  of  the  estates,  was  refused.^ 

In  cases  of  misconduct  by  trustees,  the  Court  will  appoint  a  Re- 
ceiver :  as  well  where  the  trust  arises  by  implication,  as  where  it  is 
expressed.  Upon  this  principle,  the  Court  has  held,  that  where  a  man 
takes  a  conveyance  of  a  legal  estate  subject  to  equitable  interests,  he 
must  satisfy  those  interests  or  submit  to  a  Receiver  :  ^  therefore,  where 
a  man  purchased  lands  subject  to  two  equitable  annuities,  which  he  re- 
fused to  pay.  Lord  Eldon  expressed  his  determination  to  appoint  a 
Receiver,  unless  the  defendant  would  enter  into  an  undertaking  to  pay 
the  annuities.* 

Upon  the  same  principle,  if  a  tenant  for  life  of  leaseholds  is  bound  to 
renew,  he  is,  in  such  case,  clothed  with  the  character  of  trustee ;  and 
if,  by  his  threats  or  acts,  he  manifests  an  intention  to  suffer  the  lease 
to  expire,  the  Court  will  appoint  a  Receiver,  in  order  to  provide  a  fund 
for  renewal.*  A  similar  oi'der  for  the  appointment  of  a  Receiver  of  the 
rents  and  profits  of  an  estate,  for  the  purpose  of  accumulating  a. fund, 
was  made  where  the  tenant  for  life  had  fraudulently  obtained  a  sum  of 
stock,  to  which  the  trustees  of  her  settlement  were  entitled." 

7  Wilson  t.  Wilson,  2  Keen,  249.  8  Where  land  is  charfccd  with   the  pnv- 

«  Swale  D.   Swale,  22  Beav.  584;  see  also  mcnt  of  an  annual  sum,  a  licceiver  may  he 

Tait  V.  .Jenkins,   1  Y.  «fc  (J.  C.  (J.  4!»2;  Bra-  put  upon  it  as  a  niians  of  enforcing' |mynieut. 

well  P.  H'M'd,  1  llnrc,  434:  0  .lur.  .WO.  Owin^'s  f^ase,  1  Bland,   21)7;  sco  Cairnes  r. 

»  I'jirl  Tallx.t  r.  Hope  S<ott(No.  2),  4  K.  Chahert,  .'1  Edw.  Ch.  312;  Rogers  v.  Koss,  4 

&  .1.  i;i»;  4  .lur.  N.  S.  1172,  1180.  John.  Ch.  388. 

W  Hichards  v.  Perkins,  3  Y.  «&  C  Ex.  299,  *  I'rilchard  v.  Fleetwood,  1  Mer.  54;  [Hoe 

307;  3  .Fur.  108.  Sollorv  v.  I>eaver,  L.  K.  9  Kq.  22.) 

1  Hughes  V.  Wheeler,  11  Beav.  178,  179.  «  See  Bennett  v.  Colley,  2  M.  &  K.  226, 

2  Skiiiii'Ts'  f^ompanv  ».   Irish  Sonetv,  1  233. 

M.  &  V,.   102;  and  »ce'  Gray  v.  Chapliii,  2  0  Woodyatt  v.  Gresley,  8  Sim.  180. 

Buss.  126. 
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As  the  object  of  appointing  a  Receiver  is,  nsually,  the  preservation 
and  protection  of  the  property  in  dispute  pending  litigation,  the  Court 
will  not  appoint  a  Receiver  on  the  application  of  a  party  who  possesses 
the  power  of  protecting  the  property  without  it :  consequently,  a  Re- 
ceiver will  not  be  appointed  on  behalf  of  a  mortgagee  who  has  the  legal 
estate,  as  he  has  nothing  to  do  but  to  take  possession.''  So, 
**725  also,  where  one  of  the  plaintilfs  was  a  *  trustee  of  the  estate, 
with  a  power  of  entry  and  distress,  Lord  Eldon  discharged  an 
order  appointing  a  Receiver.^ 

Wherever  there  is  a  dispute  respecting  an  estate,  which  depends 
upon  a  mere  legal  title,  the  Court  will  not,  in  general,  grant  a  Receiver : 
because  the  plaintitf  has  his  remedy  by  asserting  his  title  in  a  Court  of 
Law.^  Thus,  where  an  heii'-at-law  disputes  a  will  against  the  devisees 
in  possession,  the  Court  will  refuse  a  Receiver :  because  he  may,  if  he 
is  entitled  as  heir,  bring  his  ejectment  against  the  devisees.^  This  rule, 
however,  is  departed  from  where  there  are  peculiar  circumstances  in 
the  case :  as  where  the  Court  sees  that  it  is  clear,  from  the  evidence 
produced,  that  it  is  important  that  the  Court  should  interfere,  for  the 
protection  of  the  estate  or  of  the  rents  and  profits.  But  a  strong  case 
of  danger  to  the  property,  and  a  strong  gi'ound  of  title  in  the  plaintiff, 
must  be  made  out.* 

A  Receiver  will  also  be  appointed,  at  the  instance  of  a  person  who 
has  the  legal  estate,  where  the  property  is  in  the  nature  of  a  trade  ;  ^  or 
where,  from  conflicting  legal  rights,  it  is  impossible  to  obtain  tenants 
for  the  property.^ 

The  Court  will  likewise  extend  the  application  of  the  principle,  of 
providing  for  the  safet}*^  of  property  pending  litigation,  to  cases  where 
the  litigation  is  in  another  Court.  Thus,  during  litigation  in  the  Court 
of  Probate,  a  Court  of  Equity  will  entertain  a  bill  for  the  mere  preser- 
vation of  the  property  of  the  deceased  ;  and,  if  necessary,  to  take  it  out 
of  the  possession  of  the  person  claiming  to  be  the  executor,  till  the 
litigation  is  determined,  and  appoint  a  Receiver :  although  the  Court 
of  Probate,  by  granting  an  administration  pendente  lite,  might  provide 


7  Berney  v.  Sewell,  1  J.  &  W.  647;  ^  MorAiiimt  v.  Yloo-per,  ubi  sup. ;  Clark  v. 
Sturch  V.  Young,  5  Reav,  557 ;  see  Cheever  Dew,  1  R.  &  M.  103,  109 ;  Toldervv  v.  Colt, 
V.  Rut.  &  Burl.  R.  R.  Co.,  39  Vt.  653;  and  1  Y.  &  C.  Ex.  621;  Middleton  v.  Sherburne, 
gee  now  23  &  21  Vic.  c.  145,  §§  11,  17-24,  4  id.  358;  Lancashire  v.  Lancashire,  9  Bcav. 
under  which  a  mortgagee  may  appoint  a  Re-  120;  9.1ur.  956;  Bainbrigge  v.  Baddeley,  13 
ceiver;  but  .see  §§  32,  .34.        "  Beav.  355;  3  M'N.  &  G.'413;  Earl  Talbot  j). 

1  Buxton  V.  Monkhouse,  G.  Coop.  41.  Hope  Scott  (No.  1),  4  K.  &  J.  96;  4  Jur.  N. 

2  See  Mordaunt  v.  Hooper,  Amb.  311;  S.  1172;  Wright  v.  Wilkin,  7  W.  R.  337,  V. 
[Rollins  V.  Henrv,  77  N.  C.  4671.  C.  K.;  see  also  Yetts  v.  Palmer,  9  Jur.  N.  S. 

8  Knight  V.  l)uplessis,  1  Vea.  S.  325;  954,  M.  R.;  and  Acland  «.  Gravener,  1  N.  R. 
Earl  of  Fingal  v.  Blake,  1  Moll.  158;  2  Moll.  119,  M.  R.;  [Peay  v.  Schenck,  1  Woolw.  176, 
50;    see   also  Lloj'd   v.   Trimleston,   ib.   81;  18.5J. 

Bonser  v.   Bradshaw,  4  .Jur.  N.   S.  1011;  5  "  Fripp  v.  Chard  Railway  Company,  11 

Jur.  N.  S.  86,  V.  C.  S.;  see  also  Wright  v.  Hare,   241;  17  Jur.  887;  and  see   Story  v. 

Wilkin,   7  W.  R.   3.37,   V.   C.   K. ;  Yetts  w.  Lord  Windsor,  2  Atk.  630. 
Palmer,  9  Jur.  N.  S.  954,  M.  R.  6  White  v.  Smale,  22  Beav.  72. 
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for  the  collection  of  the  effects;''  *  and  a  Receiver  may  be  *1726 
appointed,  as  well  where  the  litigation  in  the  Court  of  Probate  is 
to  recaU  administration  or  probate  already  granted,  as  in  a  case  where 
no  administration  has  been  granted  before  the  application  to  the  Court 
of  Chancery  ;  ^  but  the  mere  circumstance  that  there  has  been  a  suit 
instituted  in  the  Court  of  Probate  to  recaU  a  probate  already  granted, 
does  not  give  the  Court  of  Chancery  jurisdiction  to  interfere  :  for  if  that 
were  so,  it  is  evident  that,  in  order  to  obtain  a  Receiver,  it  would  be 
only  necessary  to  institute  a  suit  in  the  Court  of  Probate.^  The  Court 
of  Chancer}',  therefore,  will  look  into  the  case,  to  see  whether,  on  the 
whole,  such  a  case  is  made  as  justifies  its  interference  ;  and  it  seems, 
that  if  it  appears,  from  all  the  circumstances,  that  there  is  substantially 
a  lis  pendens  in  the  Court  of  Probate,  a  Receiver  may  be  appointed : 
notwithstanding  there  is  no  ground  laid  for  the  interference  of  the 
Court,  in  respect  of  any  improper  conduct  of  the  parties.'  The  Court 
may  also  gi-ant  a  Receiver,  pending  an  appeal  from  a  decision  of  the 
Court  of  Probate.* 

A  Receiver  may  also  be  granted,  pending  litigation  in  a  foreign 
Court.*     [So,  in  a  divorce  suit.®] 

The  Court  will  refuse  to  interfere  against  a  joint-tenant  or  tenant  in 

common  in  possession,  at  the  suit  of  another  joint-tenant  or  tenant  in 

common :  unless  the  defendant,  being  in  possession,  receives  the  whole 

rent,  and  excludes  his  companion  from  the  share  due  to  him.''     It 

'  seems,  however,  that,  in  the  absence  of  exclusion,  a  Receiver  of  the 

'  Ld.  Red.  135,  136;    Kinp  v.  King,  6  Croft,  ib.   n.    (rf) ;    "Wood   v.   Hitchinps,   ib. 

Ves.  172;  Richards  f.   Chave,  12  Yes.  462;  289;  Affd.,  ib.  398,  n.  (a).     By  20  &  21  Vic. 

Edmunds  v.  Bird,   1  V.  &  B.  542;  Atkinson  c.  77,  §§  70-75,  and  21  &  22  Vic.  c.  !)5,  §  22, 

V.  Hensliaw,  2  V.  &  B.  85:  Hail  v.  Oliver,  ib.  tiie  Court  of  Probate  may  (rrant  a  Receiver, 

96;  W'afkins  i>.   Brent.  1   M.  &  C.  97,  102;  pondintx  an  ajtijcal  from  its  decision.     A  suit 

Wood   r.    Ilitchings,    2   Beav.    289;    4   .lur.  to    ai)i)oint    a    Receiver    pendente    lite    not 

858;  Jones  c.  Goodrich,  10  Sim.   327 :  Ren-  usiiallv  brought  to  a  hearing.     Anderson  o. 

dall  r.  Rendall,    1    Hare.    152;  Andersim  r.  Guichard,  9  Hare,  275;  Barton  v.  Rock,  27 

Guicliard.  9  Hare,  275;  Wliitworth  v.  Wiiyd-  Beav.  376. 

don,  2  M'N.  &  G.  52;  14  .lur.  142;  Williams  <>  Transatlantic     Company     v.     Pietroni, 

V.  Attorncv-General,  Setnn,  1003;  Specdlove  Johns.  604. 

V.  Specdlove,  Cam.  &  N..r.  3(i.     For  the  bill  [«  Sydney  v.  Sydney,  W.  N.  (1867)  248, 

in  that  case,  see  Vol.  HI.     As  to  the  costs  of  where   the   husband  was  ordered  to  jiay  an 

Buch  a  suit,  sec  ante,  pp.  810,  811.    The  Court  annuity  to  the  wife.     So  where  the  husband, 

of  Probate  has  now  power  to  appoint  a  Re-  a  non-resident,  fails  to  pay  taxes  and  interest 

ceivcr,    and   jcrant   administration    pendente  on    incumbrances     of    realty.       Holmes    v. 

lite..     See  20  &  21  Vic.  c.  77.  §§  70-75;  21  &  Holmes,  2  .Stew.  Eq.  9.] 
22  Vic.  c.  95.  §  22;  Dodd  &  Brook,  4.".4-461.  7  Street  v.  Anderton,   4   Bro.  C.   C.  413; 

»  Ruthcrfonl  i;.   Dou^rlas.  1    S.  &  S.  HI,  sec  Milbank  i?.  Rcvett,  2  Mer.  405;  Holmes 

n.;  Ball   c.  Oliver,  and  Rendall  f.   Rendall,  v.  Bell,  2  Rcav.  298;  Hargrave  v.  Har>;ravo, 

tJn  fuj).  9   B(?av.  549;  Scurrah    r.    Scurrah,    14   .lur. 

2  Watkinn   v.   Brent,   nbi  sup.;   and   sec  874,  M.  R. ;  Sandford  v.  Ballard,  .33  Beav. 

Marr  c.  LiUlewood,  2  M.  &  C  454;  Dew  t>.  401;  see  S.  C,  .3(1    B.av.    109;  S.lon,    1003; 

Clarke,  1  S.  &  S.  114;  Connor  r.  C^mnor,  15  and  see  amtra,    Willouj,'liby  v.  Will<iiij;hby, 

Sim.  698;  11  Jur.  662,   n.;  Newton  v.  H'uk-  cited  2  Dick.  478;  Tvson  v'  I'ainliHiL'h,  2  3. 

eUs,    10    Reav.  .V25;    11    Jur.  662;   [Ven-l  ».  &  S.  142,  144;  but   see  Williams  c.  .lenkins, 

Duprez,  I-.  R.  6  I>|.  329;  Tichborne  v.  Tich-  11   (Jeo.  .595,  cited  /x-W,  1728,   1729,  in   note. 

borne,  I^.  R.  1  1*.  &  .M.  730].  In  .Ma.ssacliusetts,  receivers  of  rmls  ami  prof- 

'  Williams  on  Exom.  436;  Wafkins  v.  its  may  be  appointed  in  suits  in  Kciuily  bo- 
Brent,  1  M.  &  C.  97,  102;  and  see  Jones  p.  twcen  corporations,  joint-tenants,  and  Icnanta 
Brent,  3  Mad.  1;  Affd.  on  Ajipeal,  .lac  466.  in  common  and  their  legal  rcprusuntativcB. 

*  Lidd.ll   r.   I.id-lell,  cited   12  Ves.  464;  Genl.  SU.  c.  113,  §  2. 
Blake  v.  Blake,  2  Ueav.  293,  n.  (e);  Day  v. 
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applicant's  share  of  the  rents  and  profits  nia}'  be  appointed.*  A  simi- 
lar rule  is  aeted  upon  where  the  applicant  is  an  equitable  joint-tenant 
or  tenant  in  connnon  ;  and  in  that  case,  in  the  absence  of  exclusion,  a 
Keceiver  of  only  the  applicant's  share  will  be  granted.^ 

AVhere  the  property  is  in  the  nature  of  a  trade,  a  Receiver  of 
•1727  *  the  whole  may  be  ordered  ;  although  the  person  applying  has  a 
legal  interest  in  it.  Thus,  a  Receiver  will  be  appointed  of  the 
tolls  of  a  canal  company,  at  the  instance  of  a  mortgagee ;  ^  and  of  a 
mine,  at  the  instance  of  one  of  several  persons  who  are  working  it 
together.^ 

In  cases  of  partnership,  the  Court  frequently  appoints  a  Receiver  of 
the  partnership  estate  ;  ^  but  it  seems  that  the  Court  will  not,  in  general, 
appoint  a  Receiver  of  partnership  effects,  unless  the  plaintilf  appears 
to  be  entitled  to  a  dissolution.*  If  the  Court  can  see  that  a  dissolution 
must  talie  place,  it  foUows  very  much  of  course  that  a  Receiver  will  be 
appointed.^  Upon  these  principlee,  a  Receiver  will  not  be  ordered, 
where  the  fact  of  the  dissolution  of  the  partnership  is  disputed. * 

Where  the  object  of  the  suit  is  to  continue,  and  not  to  dissolve,  the 
partnership,  the  general  rule  is  not  to  appoint  a  Receiver ; ''  but  where 
a  suit  has  been  instituted  to  compel  partners  to  act  according  to  the 
provisions  of  instruments  into  which  they  have  entered,  the  Court  will 


8  Calvert  v.  Adams,  2  Dick.  478 ;  Fall  v. 
Elkins,  9  W.  R.  861,  M.  R.;  Murray  v.  Cock- 
erell,  1  W.  N.  223,  V.  C.  W. 

9  Sandford  v.  Ballard,  ubi  sup. ;  and  see 
Street  v.  Anderton,  ubi  sup. 

1  Fripp  t;.  Chard  Railway  Company,  11 
Hare,  241;  17  Jur.  887;  and  for  the  order, 
see  Seton,  1034. 

2  Jefferys  v.  Smith,  1  J.  &  W.  298;  Story 
V.  Lord  Windsor,  2  Atk.  630;  Lees  v.  .Tones, 
3  Jur.  N.  S.  9.54,  V.  C  W.  ;  and  see  Norway 
V.  Rowe,  19  Ves.  144;  Roberts  v.  Eberhardt, 
Kay,  148,  156,  159.  [Or  at  the  instance  of 
debenture  holders.  Peck  v.  Trinsmaran  Iron 
Co.,  2  Ch.  Div.  115.] 

8  Tibbitts  V.  Phillips,  10  Hare,  358 ;  Innes 
V.  Lansing,  7  Paige,  583.  Upon  a  bill  filed 
by  one  of  the  partners  to  close  up  a  partner- 
ship concern,  it  is  a  matter  of  course  to  ap- 
point a  Receiver,  if  the  parties  cannot  agree 
among  themselves  as  to  the  disposition  and 
control  of  the  property.  Martin  v.  Van 
Schaick,  4  Paige,  479.  So  a  Receiver  will  be 
appointed,  as  a  matter  of  course,  where  either 
partner  has  a  right  to  dissolve  the  partner- 
ship, and,  the  articles  of  co-partnership  do 
not  provide  for  the  settlement  of  the  concern, 
upon  a  bill  filed  for  that  purpose.  Law  v. 
Ford,  2  Paige,  310.  A  Receiver  may  be  ap- 
pointed at  the  instance  of  a  partner,  alleging 
that  the  firm  is  insolvent,  and  that  his  co- 
partners are  wasting  the  effects.  Williamson 
V.  Wilson,  1  Bland,  423.  A  Receiver  will 
not  be  appointed  merely  because  partners 
quarrel.  Henn  v.  Walsh,  2  ¥Aw.  Ch.  128. 
There  can  be  no  ground  for  a  Receiver  in  a 
case  of  partnership,  when  the  partner  apply- 
ing to  the  Court  has  the  property  in  his  own 


possession,  and  the  other  does  not  object  to 
such  possession.  Smith  v.  Lowe,  1  Edw.  Ch. 
33.  Where  a  partnership  is  alleged  on  the  one 
side,  and  denied  on  the  other,  and  a  motion 
is  made  for  a  Receiver,  the  Court,  if  it  di- 
rects an  issue  as  to  partnership  or  no  partner- 
ship, usually  declines  to  appoint  a  Receiver 
until  that  question  is  determined.  Peacock 
V.  Peacock,  16  Ves.  49;  Chapman  v.  Beach, 
J.  &  W.  549;  Fairbum  v.  Pearson,  2  Mac. 
&  G.  144 ;  see  Cox  v.  Peters,  2  Beasley,  39 ; 
Renton  v.  Chaplin,  1  Stockt.  22;  Birdsall  v. 
Colie,  2  Stockt.  63.  For  forms  of  orders,  see 
Seton,  1030  et  stq. 

[As  to  appointment  of  a  Receiver  and 
manager  of  a  newspaper,  see  Kollv  v.  Hut- 
ton,  17  W.  R.  425;  Tinkler  v.  HinJmarsli,  2 
Beav.  350.  And  see  Bard  v.  Bingham,  54 
Ala.  46.3.] 

4  Const  v.  Harris  T.  &  R.  517;  Smith  v. 
Jeyes,  4  Beav.  503 ;  Baxter  v.  West,  28  L.  J. 
Ch.  169,  V.  C.  K.;  Roberts  v.  Eberhardt, 
Kay,  148;  and  see  Wilson  «.  Greenwood,  1 
Swanst.  481;  Chapman  v.  Beach,  1  J.  &  W. 
594;  Tibbitts  v.  Phillips,  10  Hare,  355; 
[Seighortner  v.  Weissenborn,  5  C.  E.  Green, 
172.     But  see  S.  C,  6  C.  E.  Green,  483.1 

6  Goodman  v.  Whitcomb,  1  J.  &  vV., 
589;  see  also  Oliver  v.  Hamilton,  2  Anst. 
453.  As  to  the  question  whether  bills  can 
be  sustained  for  partnership  accounts,  with- 
out seeking  a  dissolution  of  partnership, 
see  ante^  p.  332  et  seq. 

6  Fairburn  v.  Pearson,  2  M'N.  &  G.  144; 
and  see  Peacock  v.  Peacock,  16  Ves.  49. 

7  Hall  V.  Hall,  3  M'N.  &  G.  79,  88;  12 
Beav.  419,  n. ;  and  cases  cited,  ibid. ;  Roberta 
V.  Eberhardt,  Kay,  148. 
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*1728 


take  care  that  the  decree  shall  not  be  defeated  by  any  thing  to  be  done 
in  the  mean  time ;    and  will  appoint  a  Receiver  to  protect  the 
property  ;  ^  and  Receivers  have  *  been  appointed  at  the  suit  of  *1728 
a  shareholder  of  a  company,  where,  thi'ough  the  conduct  of  its 
officers,  the  property  of  the  company  is  in  danger  of  being  lost.^ 

The  rules  with  regard  to  the  appointment  of  a  Receiver,  in  the  case 
of  partnerships,  has  been  thus  stated.-  "If  any  one  of  the  partners 
seeks  to  exclude  another  from  taking  that  part  in  the  concern  whicli  he 
is  entitled  to  take,  the  Court  will  grant  a  Receiver ;  *  but,  generally, 
in  thus  interjjosing  between  the  parties,  the  Com-t  looks  to  a  dissolu- 
tion and  general  winding  up  of  the  aliairs.^  Where  a  dissolution  is 
intended,  or  has  already  taken  place,  a  Court  of  Equity  will  appoint  a 
Receiver,  provided  tliere  has  been  some  breach  of  the  duty  of  a  partner, 
or  of  the  contract  of  partnership.^  Thus  if,  in  breach  of  moral  obliga- 
tion, one  partner  unjustly  takes  possession,  and  refuses  to  give  security 
to  his  copartner  for  his  share  of  the  stock,  moneys,  and  secui-ities ;  ^ 
or  if  he,  in  any  respect,  behaves  unrighteously  against  the  interest  of 
the  other  partner,  a  Receiver  will  be  appointed.''  So,  also,  if  in  breach 
of  the  contract  of  partnership,  he  carries  on  the  trade  with  the  partner- 
ship effects  on  his  separate  account,  after  the  dissolution,*  and  thus,  or 
in  any  other  manner,  excludes  his  copartner  from  that  share  to  which 
he  is  entitled  in  winding  up  the  concern,  a  Receiver  will  be  appointed."' 


8  Const  V.  Harris,  T.  &  R.  400;  Morris  v. 
Colman,  18  Ves.  4'J7 ;  and  see  Waters  v.  Tay- 
lor, 15  Ves.  10;  Hall  v.  Hall,  3  MN.  &  G. 
79,  91;  12  Beav.  414,  419,  n.  But  Courts  of 
Efjuity  are  bv  no  means  anxious  to  take  upon 
themselves  the  nianafreineiit  of  a  partnership 
business,  and  they  will,  it  is  said,  never  do 
80  save  with  a  view  to  a  dissolution  or  final 
winding  np  "f  '''C  affairs  of  a  concern.  Hall 
V.  Hall.  3  Mac.  &  G.  7'J;  Koberts  v.  Eber- 
hardt,  Kav,  148:  Goodman  ».  Whitcombe,  1 
Jac.  &  W.  bfi'J;  Harrison  v.  Armitage.  4 
Mad.  143;  Smith  v.  .Jeves,  4  Ikav.  503; 
Waters  v.  Taylor,  15  Ves.  10;  Evans  v. 
Coventry,  5  Ue  G.,  M.  &  G.  911;  Garrct.son 
V.  Weaver,  3  Edw.  Ch.  38.0.  To  authorize 
the  apfKjintment  of  a  Receiver,  in  a  copart- 
nership suit,  it  must  be  such  a  case  a.s  would 
authorize  a  decree  for  a  dissolution.  Where 
a  di^>olution  ha-s  already  taken  jdace  or  it  is 
apparent  that  it  will  be  rlccrued,  on  the 
pround  of  nonie  breach  of  duty  or  contract, 
a  Iteceiver  will  be  apyM)inteil.  Hcnn  v. 
Walsh.  2  Edw.  Ch.  l'2'.i;  Story  I'artii.  §§ 
228.  229,  2-JO,  231,  and  notes;  Ijiw  v.  lord, 
2  l'ai^;c,  310:  Williamson  v.  Wilson,  1 
Bland.  418.  Where  it  is  necessary  to  pre- 
serve the  fjood-will  rif  tlio  business,  the  l!e- 
ceiver  mav  Ik;  directi-d  to  <-arrv  it  on  under 
the  direction  of  the  Court,  until  a  sale  can  be 
effected.  Martin  v.  Van  Schaii^k,  4  I'ai^je, 
470.  Collyer  on  I'artn.  §  3.53  «<  tea.  It  is 
not  necessary,  in  ordi^r  to  induce  the  Court 
to  interfere,  ihat  the  nlaintiff  »hould,  by  his 
bill,  expressly  prav  for  a  dissolution.  See 
Shcppard  r.  Oxenford,  1  K.  &  .1.  491;  2 
Lindley  Parln.  (Eng.  ed.)  8i9,  850. 

1 


1  Sheppard  v.  Oxenford,  1  K.  &  J.  491 ; 
Evans  V.  Coventry,  5  De  G.,  M.  &  G-  911, 
overruling  S.  C,  3"  Drew.  75. 

2  Collyer  on  Partnership,  §  354;  and  see 
Lindlev  on  Partnership,  849  et  seq. 

8  Wilson  V.  Greenwood,  1  Swanst.  481; 
Peacock  v.  Peacock,  16  Ves.  49;  Milbank  v. 
Kevett,  2  Mer.  405;  Goodman  v.  Wliitcomb, 
1  J.  &  W.  589;  Blakenev  v.  Dufaur.  15  Beav. 
40;  Clegg  v.  Fishwick"  1  M'N.  &  G.  294, 
298. 

■•  Waters  v.  Taylor,  ubi  sup. ;  see  Harri- 
son V.  Armitage,  4  Mad.  143;  Oliver  v. 
Hamilton,  2  Anst.  453. 

fi  Harding  v.  Glover.  18  Ves.  281 ;  Est- 
wick  V.  Coniiingsl)y,  1  Vern.  118;  Smith  v. 
Jeves,  4  Beav.  503;  Henn  v.  Walsh,  2 
EJw.  Ch.  129;  Gowan  v.  JefTerics,  2  Ash- 
mead,  290;  Story  Partn.  §§  228-231;  Law  v. 
Ford,  2  Paige,  310.  In  Skip  v.  Ilarwood, 
lleg.  Lil).  1748,  B.  517,  a  Kccciver  was  aj)- 
pointed  of  a  brewery. 

6  i'eacock  v.  Peacock,  and  Milbank  v. 
Reveft.  ubi  mip. 

7  "If  partners  quarrel,  and  one  of  them 
behaves  unrighteously  against  the  inter<y<f  of 
the  other,  a  Receiver  will  be  appointed;  but 
if  partners  quarrel,  a  Receiver  will  not  mere- 
Iv  on  that  accoiiiil  be  appointed."  Per  Lord 
f.lilon,  in  Tcxcire  t'.  Da  Costa,  in  Chancery, 
Nov.  1815,  Cooke's  MSS. ;  see  Hale  v.  Hale, 
4  Beav.  039. 

8  Harding  v.  Glover,  18  Ves.  281. 

»  Blakeney  t>.  Dufaur,  15  Beav.  40;  and 
sec  Wilson  v.  Greenwood,  1  Swanst.  481. 
TiKMlissolution  which  takes  place  on  the  re- 
fusal of  an   apjminleu  under  a  will  l«  be- 
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•  1730  RECEIVERS. 

•1729  *  The  same  rules  which  prevail  respecting  the  appointment  of 
a  Receiver  in  a  suit  between  partners,  are  applicable  in  a  suit 
between  the  representative  of  a  deceased  partner  and  the  surviving 
partner.* 

Where  all  the  partners  are  dead,  and  a  suit  is  instituted  between  their 
representatives,  a  Receiver  will  be  appointed  as  a  matter  of  course;'^ 
and  so,  where  one  of  the  partners  became  bankrupt,  a  Receiver  was 
appointed  at  the  suit  of  the  solvent  partner,  against  the  assignees. » 

The  Court  will  also  appoint  a  Receiver,  pending  an  investigation  into 
the  title  to  an  estate,  in  a  suit  for  the  specific  performance  of  an  agree- 
ment. The  consideration  of  the  question  at  whose  expense  the  ap- 
pointment should  be  made  will  be  reserved.* 

A  Receiver  of  the  rents  and  profits  of  an  infant's  estate  may,  also, 
as  we  have  seen,  be  appointed ;  and  where  no  suit  is  pending,  this  may 
be  done  upon  summons  at  Chambers :  though  the  more  usual  course, 
in  the  latter  case,  is,  to  appoint  a  guardian  of  the  person  and  estate, 
without  a  Receiver.^ 


Section  II.  —  Of  what  appointed. 

A  Receiver  maj'  be  appointed  of  the  rents  and  profits  of  real  estate, 
and  also  of  all  personal  estate  which  is  capable  of  being  reduced  into 
possession.  In  Davis  v.  TTie  Duke  of  Marlborough,^  it  was  held  that, 
in  favor  of  equitable  creditors,  the  Court  will  appoint  a  Receiver 
*1730  of  all  property  against  which  a  legal  creditor  *  might  obtain  exe- 
cution. Upon  this  ground,  a  Receiver  has  been  appointed  of 
the  profits  of  a  rectory,*  under  an  elegit.  The  appointment  is  not, 
however,  confined  to  such  property  as  is  liable  to  be  taken  under  an 

come  a  partner,   is  clearly  not  a  dissolution  8  Freeland  v.  Stansfield,  2  Sm.  &  G.  479 ; 

ari'^ing  from  the  exclusion  of  the  appointee  IJur.  N.  S.  8;  and  see  Wilson  v.  Greenwood, 

bv  the  surviving  partners,  and  will  therefore  1  Swanst.  471,  482;   Fraser  v.  Kershaw,  2  K. 

be  no  foundation  for  a  Receiver.     Kershaw  iJ.  &  J.  496.  x    o  ttt    « 

Matthews,  2  Russ.  62.     A  Court  of  Equit}'  ■*  Bochm  v.  Wood,  2  J.  &  W .  236;   and 

has  authority  to  appoint  a  Receiver,  at  the  see  Hall  v.  Jenkinson,  2  V.  &  B.  125 ;    Strat- 

instance  of  one  tenant  in  common  against  his  ton  v.  Davidson,  1  R.  &  M.  484;    Osborne  v. 

co-tenants,  who  are  in  possession  of  undivid-  Harvey,   1  Y.  &  C.  C.   C.  116;   Dawson  «. 

ed  valuable  property,   receiving  all  the  rents  Yates,  1  Beav.  301;  2  Jur.  960. 
and  protits,  and  excluding  such  tenant  from  6  Ante,  p.  1354.     In  Baker  v.  Backus,  32 

the  receipt  of  any  portion  thereof,  when  such  111.  79,   it  was  held  that   the    Court  has   no 

co-tenants  are  insolvent.     Williams   v.  Jen-  jurisdiction   to  appoint  a  Receiver  unless  a 

kins    11  Geo.  595.  cause  is   depending,  save  in  peculiar  cases, 

1  'Db  Tastet  v.  Bordieu,  2  Bro.  C.  C.  ed.  such  as  infancy  or  lunacy.    As  to  lunacy, 
Belt,  272.  n.;  and  see  Madgwick  v.  Wimble,  see  ante,  p.  1361. 

6  Beav.  495;    Clegg  v.  Fishwick,   1  M'N.  &  6  2  Swanst.  132. 

G.  294,  298 ;  Davis  v.  Amer,  3  Drew.  64 ;  but  1  Silver  v.  Bishop  of  Norwich,  3  Swanst. 

see  Hartz  v.  Schrader,   8  Ves.  317;    2  Hov.  112,  n.  (6);  White  J7.  Bishop  of  Peterborough, 

Sup.  106;    Collver  on  Part.   §  357.     If  the  ib.    109.     A   registered  judgment  against  a 

surviving    copartner  wastes   the   funds,   the  clergyman  does  not  create  a  charge  upon  his 

Court  would,  on  a  proper  application,  protect  benefice  entitling  the   judgment  creditor  to 

the  estate  of  his  deceased  copartner,  by  oblig-  the  appointment  of  a  Receiver,  under  1  &  2 

ing  him  to  give  securitv,  or  will  appoint  a  Vic.  c.  110;  Hawkins  v.  Gathercole,  6  DeG., 

Rwieiver.      Higginson  v.   Adir,    1    Desaus.  M.  &  G.  1 ;    1  Jur.   N.  S.  481 ;    reversing  S. 

429  C,    1   Sim.    N.    S.   63;     and    see    Bates  v. 

2  Philips  V.  Atkinson,  2  Bro.  C.  C.  272.  Brothers,  2  Sm.  &  G.  509. 

1652 


OF  WHAT  APPOINTED.  •1731 

execution  at  Law,  but  has  been  extended  to  whatever  is  considered  in 
Equit}'  as  assets ;  and,  therefore,  in  Blanchard  v.  Cmcthome,^  a  Re- 
ceiver was  appointed,  at  the  instance  of  a  judgment  creditor,  of  the 
office  of  master  forester  of  a  royal  forest.  So,  also,  in  Palmer  v. 
Vaughan^^  the  profits  of  the  office  of  Clerk  of  the  Peace  for  a  county 
having  been  assigned  for  the  payment  of  creditors,  a  Receiver  was 
appointed,  pending  the  discussion  of  a  question  as  to  the  validit}^  of  tiie 
assignment ;  but  in  Cooper  v.  Beilli/,*  a  Receiver  was  refused,  pending 
such  a  discussion,  of  the  salary  of  Assistant  Parliamentary  Counsel  to 
the  Treasury  :  the  Court  being  of  opinion  that,  upon  grounds  of  public 
policy,  the  salary  of  such  an  office  was  not  assignable.  A  Receiver 
has  been  appointed  of  a  canonry  ;  '^  and  mav,  it  seems,  be  appointed 
of  a  college  fellowship.® 

A  pension  granted  by  the  Crown  is  capable  of  being  taken  under  a 
sequestration  for  want  of  an  answer;''  and  such  a  pension  may,  it 
seems,  be  the  subject  of  a  Receiver.*  The  rule,  however,  will  not 
extend  to  the  pension  for  past  services,^  or  to  the  half-pay  ^°  of  an  offi- 
cer in  the  Army  or  Navy  :  which  is,  upon  grounds  of  public  policy, 
also  exempt  from  the  operation  of  a  sequestration."  So,  also,  it  has 
been  held,  that  a  pension  granted  by  the  5  Anne,  c.  4,  for  the  more 
honorable  support  of  the  dignities  of  the  Duke  of  Marlborough,  to  the 
persons,  severally  and  successively,  to  whom  the  same  should  come  by 
virtue  of  that  Act,  with  a  proviso  that  the  acquittance  of  every  such 
person  should  be  a  sufficient  discharge,  was,  upon  grounds  of  public 
policy,  inalienable,  and  therefore  not  the  subject.of  a  Receiver :  although 
the  estates  which,  by  the  5  Anne,  c.  3,  were  hmited  to  the  then  Duke 
for  life,  with  remainder  in  tail,  in  such  manner  that  they  might 
always  go  along  and  be  enjoyed  with  the  titles  and  dignities,  witli 
a  proviso,  that  they  should  not  be  aliened  to  the  injury  of  the 
persons  in  remainder,  *were  held  to  be  alienable  during  the  *1731 
life  of  the  person  in  possession,  and  to  be,  therefore,  the  sub- 
ject of  a  Receiver  during  his  life.^  A  Receiver  will  also  be  ap- 
pointed  of  heirlooms,-  or   of  the  tolls  of  a  turnpike,'   canal,*   rail- 

2  4  Sim.  560.  N.  S.  1272;    but  see  Carew  v.  Cooper,  4  GifF. 

8  3  Swaimt.  173.  010 ;  10  .lur.  N.  S.  11;  Hj.  42!t;  12  W.  K.  58iJ, 

*  2Sim.  .ViO;  Affd.,  I'R.  &M.  500.     [The  707.  L.  C. 
Court  will  not  enjoin  a  piil)lic  odicer   from  i"  M'Cftrthy  v.  Goold,   1   Ball  &  B.  387; 

receiving  the   fees  of   oflite,   and  appoint   a  Stone  v.  Lidderdale,   2  Anst.  533,  539;    Col- 

Krceivcr   to  take  and  hold  tftc    8ain<;  pond-  Iyer  v.  Fallon,  T.  &  K.  459,  467. 
in><  a  controvcrHV  over  the  rii^ht  to  the  ofiice.  1^  Ante,  p.  1053. 

Stone  e.  Wetmo're,  42  Ga.  ODl;   an/«,  1050,  >  Davis    v.    Duke     of    MarlborouRh,     1 

n.  1.1  Swanst.   74,  84;    and  seo  S.  C,  .2  Swanst. 

6  Grenfell  v.  Dean  of  Windsor,  2  Bcav.  108,  120. 

544.  'i  Fjirl  of  Shaftesbury  v.    Duko  of  Marl- 

'  Feistel  v.  Kin^'fi   CoIlcRe,   Cambridge,  borough,  Soton,  1025. 

10  Beav.   4!tl.   609;    11  Jur,   506;    but  s.-e  »  Kruippr.  Williams,  4  Ves.  430,  n.(rt); 

Berkeley  v.  King's  College,  Cambridge,  ib.  Dumville  v.  Ashhrooke,  3  Kusg.  98,  n. ;  I/ord 

802.  Crewe  w.   KdU-Hton,    1   DeG.  &J.  93;  3  Jur. 

7  Ante,  p.  10.53.  N.  S.  1(101;  Sw.m,  1034. 

8  Noad  V.  Ha.khoime,  2  Y.  &  C  ('.  ('.  ■•  Fripp  v.  Clmrd  Kiiilwav  <"o.,  11  Flam, 
629;  and  see  Tun.stall  r.  Boothby,  10  Sim.  241  ;  17  Jur.  887;  S.ton,  1034:  Potts  v.  War- 
M2.  wick,  &c.  Canal  Co.,  Kay,   142,   143;    Seton, 

»  Lloyd  ».  Cheetham.  3  Giff.  171;   7  Jur.      1034. 
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way,'  market,"  or  dock  ; ''  but  the  Court  will  not  appoint  a  Receiver 
of  parochial  rates  which  are  to  be  assessed  and  collected  at  a  future 
period.* 

It  is  not  necessarj',  in  order  to  authorize  the  Court  to  appoint  a 
Receiver,  that  the  propcrt}'  in  respect  of  which  he  is  to  be  api)ointod 
should  be  in  England,®  or,  indeed,  in  an}'  of  her  Majesty's  doiiiiiiions. 
Thus,  persons  have  been  appointed  to  manage  huided  {)roperty,  receive 
the  rents  and  profits,  and  convert,  get  in,  and  remit  the  proceeds  of 
property  and  assets,  where  such  property  has  been  situated  in  British 
India,io' Canada,"  China,!^  ireland,i»  Italy, ^*  New  South  Wales,i^  the 
West  Indies,^®  Demerara,"  and  other  places.  In  these  cases,  a  person 
resident  in  England  is  sometimes  appointed  Receiver  or  manager,  with 
authority  to  appoint  an  agent  abroad  ;  "  and  sometimes  a  person  abroad 
is  appointed  Receiver  or  manager,  with  directions  to  consign  or  remit  to 


6  Russell  V.  East  Anglian  Railway  Co.,  3 
M'N.  &  G.  104,  105;  Furness  v.  Caterham 
Railway  Co.,  25  Beav.  614,  619  ;  4  Jur.  N.  S. 
1213.  [But  onl^'  in  an  extreme  and  clear 
case :  Union  Trust  Co.  v.  St.  Louis  R.  Co., 
4  Dill.  114;  Vermont  R.  Co.  v.  Vermont,  &c. 
R.  Co.,  50  Vt.  500;  or  after  judgment:  Pell 
V.  Northampton  Ry.  Co.,  L.  R.  2  Ch.  App. 
100 ;  Latimer  v.  Aylesbury,  &c.  Rv.  Co  .  9 
Ch.  Div.  385. 

The  Court  has  no  power  to  appoint  a  man- 
ager of  a  railway :  Gardner  v.  London,  &c. 
R.  Co.,  L.  R.  2  Ch.  App.  201;  but,  by  31  & 
32  Vic.  c.  79,  the  Court  was  authorized  to 
make  the  appointment  at  the  instance  of  a 
Judgment  creditor.  The  English  ruling  was 
followed  in  Port  Huron  R.  Co.  v.  Judge,  &c., 
31  Mich.  456.  But  in  the  United  States  gen- 
erally, the  Courts,  while  recognizing  the  deli- 
cacy of  the  task,  have  not  hesitated  to  appoint 
a  Receiver  and  manager  of  a  railroad  in  a 
proper  case :  Milwaukee  R.  Co.  v.  Soutter,  2 
Wall.  510;  Stevens  v.  Davison,  26  Gratt. 
519;  Delaware,  &c.  R.  Co.  v.  Erie  R.  Co.,  6 
C.  E.  Green,  298;  Kennedy  ?7.  St.  Paul  R. 
Co.,  2  Dill.  448 ;  and  it  is  no  objection  to  the 
exercise  of  the  power  that  the  road  extends 
into  more  States  than  one  :  Wilmer«.  Atlanta 
.R.  Co.,  2  Woods,  409;  and  the  Courts  have 
clothed  such  Receivers  with  power  to  raise 
money,  making  the  same  a  primary  charge 
on  the  road :  Stanton  v.  Alabama,  &c.  R. 
Co.,  2  Woods,  506 ;  Meyer  v.  .lohnston,  4 
Cent.  L.  J.  Ill ;  S.  C.  53  Ala.  2.37,  346 ;  Cow- 
drey  V.  Galveston  R.  Co.,  93  U.  S.  352;  S. 
C,  1  Woods,  330 ;  Hoover  v.  Montclair,  &c. 
R.  Co.,  2  Stew.  Eq.  4;  Jerome  v.  McCarter, 
94  U.  S.  738.  *'  The  power  of  a  Court  of 
Equity,"  says  Mr.  Justice  Bradley,  speak- 
ing for  the  Supreme  Court  of  the  United 
States,  "to  appoint  managing  Receivers  of 
Buch  property  as  a  railroad,  when  taken 
under  its  charge  as  a  trust  fund  for  the  pay- 
ment of  incumbrances,  and  to  authorize  such 
Receivers  to  raise  money  necessary  for  the 
preservation  and  management  of  the  prop- 
erty, and  make  the  same  chargeable  as  a  lien 
thereon  for  its  repayment,  cannot  at  this  day 
be  seriously  disputed.     It  is  a  part  of  that 


jurisdiction  always  exercised  by  the  Court, 
by  wliich  it  is  its  duty  to  protect  and  pre- 
serve the  trust  fund  in  its  hands.  It  is,  un- 
doubtedly, a  power  to  be  exercised  with 
great  caution,  and,  if  possible,  with  tiie  con- 
sent and  acquiescence  of  the  parties  interested 
in  the  fund.  In  the  present  case,  it  appears 
that  the  parties  most  materially  interested 
either  expressly  consented  to  the  order,  or 
offered  no  objection  to  it."  Wallace  o. 
Ixiomis,  97  U.  S.  146,  162.  And  the  Court 
may  require,  as  the  condition  of  the  appoint- 
ment of  a  Receiver  and  manager,  the  pay- 
ment out  of  earnings  of  current  expenses, 
taxes,  and  liabilities  for  injuries  to  property ; 
and  if  the  earnings  have  been  applied  to  the 
permanent  improvement  of  the  road,  may 
equitably  adjust  the  rights  of  parties  in  the 
disbursement  of  the  proceeds  of  sale.  Fos- 
dick  V.  Schall,  99  U.  S.  235;  S.  C.  7  Rep. 
449.] 

6  De  Winton  v.  Mayor  of  Brecon,  26  Beav. 
533;  5  Jur.  N.  S.  882. 

■^  Ames  V.  Trustees  of  the  Birkenhead 
Docks,  20  Beav.  332;  1  Jur.  N.  S.  529.  As 
to  Receivers  of  the  property  of  companies, 
see  Seton,  1034. 

8  Drewry  v.  Barnes,  3  Russ.  94. 

9  Houlditch  V.  Marquis  of  Donegal,  8  Bl. 
N.  S.  301,  343;  Barkley  v.  Lord  Reay,  2 
Hare,  308;  Faulkner  v.  Daniel,  3  Hare,  204, 
n.;  Seton,  1038. 

1"  Logan  V.  Princess  of  Coorg,  Seton,  1038, 
No.  1 ;  Keys  v.  Keys,  ibid. ;  1  Beav.  425. 

11  Tvlee  V.  Tvlee,  Seton,  1039. 

12  Hodson  V.  "Watson,  Seton,  1038. 

18  Houlditch  V.  Marquis  of  Donegal,  iibi 
sup. ;  Seton,  1007;  but  see  He  Trant,  and  Ee 
Warner,  cited  ib.  1008. 

14  Hinton  V.  Galli,  24  L.J.  121;  2  Eq.  Rep. 
479,  M.  R.;  Seton,  1039,  No.  3. 

15  Underwood  v.  Frost,  Seton,  1038,  No.  2. 

16  Seton,  1036,  1037. 

"  Porter  v.  Porter,  Seton,  1036,  No.  2; 
Bunbury  v.  Bunbury,  1  Beav.  318;  Seton, 
877,  103*6. 

18  See V.  Lindsey,  15  Ves.  91 ;  Cock- 
bum  V.  Raphael,  2  S.  &  S.  453;  Seton,  1036- 
1039. 
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WHO  MAY  BE  APPOINTED.  *1732 

some  person  resident  in  England. ^^  The  Receiver,  manager,  or  con- 
signee in  England,  unless  he  is  the  trustee  or  other  legal  representative 
of  the  property,  is  required  to  give  the  usual  security  to  account  for 
what  he  may  receive ;  ^  and,  ordinarily,  the  person  appointed  to  act 
abroad  as  Receiver  or  manager  must  give  the  like  security  as  persons 
resident  in  this  countrv.'^^ 


*  Section  TII.  —  WTio  may  he  appointed.  *1732 

Generallj'  speaking,  a  Receiver  should  be  a  person  wholly  disinter- 
ested in  the  subject-matter  of  the  suit,^  but,  in  some  cases,  a  person 
mixed  up  with  the  suit  may  be  appointed.^  In  a  suit  to  dissolve  a 
partnership,  one  of  the  partners,  who  was  willing  to  act  without  salary, 
has  been  appointed  Receiver ;  *  and  a  retired  partner,  who  had  ad- 
vanced all  the  capital,  and  was  liable  to  the  partnership  debts,  has 
been  appointed  Receiver :  he  being  willing  to  act  without  salary.* 
But  in  no  case  will  a  party  to  the  cause  be  appointed :  unless  he  is 
appointed  by  the  Court  at  the  hearing  ;  or  a  direction,  giving  him  leave 
to  propose  himself,  has  been  given  b}'  the  Court.  This  leave,  if  granted, 
is  usual!}-  embodied  in  the  order  ^  directing  the  appointment  of  a  Re- 
ccr\'er ;  but  if  it  has  not  been  refused,  a  subsequent  order  to  that  effect 
can  be  obtained,  on  summons  at  Chambers. * 

A  trustee,  who  is  a  party  to  the  cause,  will  not,  however,  be  ap- 
pointed a  Receiver  with  emolument,  if  ax\y  one  else  can  be  procured 
who  will  act  with  the  same  benefit  to  the  estate ; ''  and  even  were  he 
disposed  to  act  without  emolument,  the  Court  will  not  appoint  a  trus- 
tca  to  be  a  Receiver,  if  he  is  the  person  who  ought  to  watch  and  check 
the  Receiver  for  the  benefit  of  the  parties  interested  ;  ^  but  where  a  tea  • 
tator  appointed  as  trustee  a  person  who  for  many  years  had  been  the 
paid  Receiver  and  manager  of  his  estate,  the  tenant  for  life  being  an 

"  See  Seton,  1036-1030.     Whore  fho  prop-  [See  Berry  v.  Jones,  11  Heisk.  207;  Todd  v. 

erty  consist.'t  of  a  plantation  or  otlicr  landed  Rich,  2  Tenn.  ('\\.  107;   Brien  r.  Ilarriinan,  1 

possessions  abroad,  or  of  a  trade  or  business,  Tenn.  Cli.  4<)7;    SarRant  v.  Road,   I  ("h.  Div. 

the   person    appointed   is   ordinarily   termed  GOO. J     A  ])artner  who  is  apiiointnd  Rcreivcr 

"  manaf^er,"    or   "receiver  and   manager;"  liocomes  an  oOicer  of  the  Court,  and  must  act 

and   the  word   "receiver,"  as  used  in  Cons.  and    be   respected   accordingly.      2   Lindley 

Ord.,  includes  consij^nce  and  manager.   I'rcl.  i'artn.  (Knf^.  ed.)  850,  857. 

Ord.  10(7).    A.s  to  managers  and  con.signeea,  *  Hoffman   v.   Duncan,    18  Jur.   G9,    V. 

•~,-i-  p<,ft,  p.  1707  ft  scrj.  C.  W. 

*'  Ord.  XXrV.  1.  <*  See  form,  Soton,  1003,  Noa.  4,  5. 

21   /f/i'l.  ;  Oxkburn  v.  naphaci,  ubi  tup.  ;  O  Set.m,    lOdi!;    and   see    Hanks  i'.  Banks, 

Seton,  10;j8.     Kor  the  principles  on  whi<-h  a  14  .lur.  (i.'iil,  M.  K.     Kor   form   of   sumimuTs, 

(Jourt  acts  in  appointing  a  party  Itcceiver,  see  see  Vol.  III. 

(>)okc8  r.  C^mketi,  2  Do  (}.,  .1. '&  S.  520.     As  ^  Finical   t».   Blake,    vbi   sup.;    Sykos   v. 

Ut   the   security   of    Kf-ceivcni,    see   po>t,   p.       Hastinj^s,   11  Ves.  363,  3(!4;    but  see  v. 

KJ.IO.  .loll.ind,  8  Ves.  72;    and  also   I'owys  v.  Hla- 

'  See  Hewett  v.  Adams,   BO  Maine,   271;  k'ravc,  18  .lur.  402,  V.  ('.  W.,  where  a  tenant 

Wiswidl  r.  Starr,  48  Maine,  401 ;    [B<'nncson  for  life  was  appointed  Ri-ccivcr  on  his  undcr- 

V.  Bill,  62  III.  40SJ.  taking  to  act  without  salary. 

2  Fingal  v.  Blake,  2  Moll.  .W.  »  Anon.,  3  Vcs.  Mri;    .^ykes  v.  Ha-Htings, 

»  Wilson  r.   (Jrecnwood,    1    Swanst.   471,  11   Ves.  363,  364;    Sutton  v.  Jones,    15  Ves. 

483;    Blakency  v.  Dufaur,  15  Beav.  40,  44.  584. 
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infant,  the  Court  continued  the  trustee  as  Receiver  at  a  salary.''  The 
rule,  that  the  Court  will  not  sanction  the  appointment,  as  Receiver,  of  a 
person  whose  duty  it  is  to  check  and  control  the  individual  appointed,  is 
extended  to  other  persons  besides  trustees.  Thus,  it  has  been  held,  that, 
as  it  is  the  duty  of  the  next  friend  of  an  infant  to  watch  the  accounts 
and  conduct  of  a  Receiver  of  the  infant's  estate,  the  two  characters  are 
incompatible  with  each  other  ;  "  and,  in  Tmjlor  v.  Oldham,^^  Lord  Eldon 

held  that  the  son  of  a  next  friend  ought  not  to  be  the  Receiver. 
•1733       *  Upon  similar  grounds  it  has  been  held,  that  a  solicitor  in  the 

cause  cannot  be  appointed  Receiver  ^  because  it  is  his  duty  to 
control  the  Receiver's  accounts. '^  It  is  no  objection,  however,  to  a 
person  proposed,  that  he  is  a  practising  barrister ;  *  and  although,  in 
Wynne  v.  Lovd  Ncwhorough,^  Lord  Eldon  appears  to  have  considered 
that  the  circumstance  of  the  gentleman  who  was  appointed  being  a  bar- 
rister, practising  at  a  distance  from  the  estate,  was  one  which  deserved 
consideration,  yet  many  instances  have  since  occurred  in  which  barris- 
ters practising  in  London  have  been  appointed  Receivers  of  estates  at  a 
distance. 

The  appointment  of  a  Member  of  Parliament,^  or  a  Peer,^  as  Re- 
ceiver, is,  it  seems,  objectionable,  if  any  person  possessed  of  equal  for- 
Ume  can  be  found  who  is  willing  to  act. 

■  It  has  also  been  held,  that  the  Receiver-General  for  a  county  should 
not  be  appointed  a  Receiver :  for  having  given  security  to  the  Crown, 
if  he  were  to  become  indebted  to  the  Crown  and  to  the  estate,  the 
Crown  might,  by  its  prerogative  process,  sweep  away  all  his  property.'' 
Upon  the  same  ground  it  might  be  held,  that  any  person  who  is  in  the 
situation  of  an  accountant  to  the  Crown  would  be  objectionable,^ 

9  Burv  V  Newport  23  Beav.  30.  referred  to  in  The  Attornej'-General  v.  Bank 

10  Stone  V.  Wishart,  2  Mad.  64.  of  Columbia,   1  Paige,  417,  Chancellor  Wal- 

11  jac_  527,  529.  worth  decided,  that  it  was  improper  for  an 

1  Baker  jj.'Backus,  32  111.  79.  A  Receiver  officer  of  an  insolvent  corporation  to  be  the 
cannot  in  anv  way,  emplov  coimsel  engaged  Receiver  of  its  property.  This  case  arose 
in  the  suit  in  which  he  is  Receiver.  Adams  before  the  passage  of  the  Revised  Statutes  in 
r  Woods  8Cal.  306;  Rvchman  u.  Parkins,  New  York.  But  under  the  New  York  Act  of 
5  Pait^e   543.                       "  voluntary    dissolution    of    corporations,    an 

2  Sarland  v.  Garland,  2  Ves.  J.  137.  In  officer  of  a  corporation  can  be  appointed  a 
Bagot  V.  Bagot,  2  .)ur.  1063,  Sir  Lancelot  Receiver.  2  Rev.  Stat.  N.  Y.  468,  §  66. 
Shadwell  V.  C,  on  the  application  of  a  mar-  Still  it  does  not  appear  that  it  is  obligatory 
ried  woman  for  a  Receiver  of  her  separate  on  the  Court  to  appoint  the  officers  Receivers, 
estate,  appointed  her  solicitor  to  that  office,  under  this  Statute.  Edwards,  Receivers,  57, 
on  her  nomination  in  Court;  although  a  58.  In  the  Matter  of  the  Eagle  Iron  Works, 
strong  affidavit  was  made  by  the  husband  8  Paige,  385;  S.  C,  3  Edw.  Ch.  .385,  it  was 
showing  the  unfitness  of  the  solicitor  for  the  held,  that  the  president  and  bookkeeper  ot 
office  The  partv  appointed  undertook  to  act  an  insolvent  manufacturing  corporation  can 
as  Receiver  without  salary.  be    appointed    Receivers.      See    Hewett   v. 

3  Garland  v.  Garland,  ubi  sup.  Adams,  50  Maine,  271 ;   Wiswell  v.  S  arr  48 

4  15  Ves   283  Maine,   401;    Commonwealth   v.  Lagle   lire 

5  Wynne  v.  Lord  Newborough,  15  Ves.  Ins.  Co.,  4  Allen,  344.  [The  officer  of  a  cor- 
283  poration,   under   whose  management  it  has 

'«■  Attorney-General  v.   Gee,    2  V.  &  B.  become  insolvent,  is  not  a  proper  person  to 

208  be  appointed  Receiver.     McCuUough  v.  Mer- 

7  Attorney-General  v.  Day.  2  Mad.  246,  chants"  Loan  &  Tr.  Co..  2  Stew.  Eq.  217; 
253  See  now,  however,  as  to  Crown  debts.  Freeholders  v.  State  Bank,  1  Stew.  Lq.  Ibb; 
2&'3Vic  c  11  §§8-11;  22  &  23  Vic.  c.  35,  Richards  v.  Chesapeake  &  Ohio  R.  Co.,  1 
§  22;  28  &  29  Vic.  c.  104,  §§  48-50.  Hughes,  28;    Williamson  v.  New  Albany  R. 

8  In  the  case  of  the  Franklin  Bank,   as  Co.,  1  Biss.  198. j 
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MODE  AND  EFFECT  OF  APPOINTMENT.  *1734 


Section  IV.  —  Mode  and  effect  of  appointment. 

Except  in  the  eases  of  infants,^  the  Court  has  no  jurisdiction  to 
appoint  a  Receiver,  unless  a  suit  is  pending,^"  and  if  the  appli- 
cation *for  the  Receiver  is  made  before  decree,  it  will  not  be  *1734 
gi-anted  unless  a  bill  has  been  filed  containing  a  specific  prayer 
that  a  Receiver  may  be  appointed.^ 

At  the  hearing,^  however,  or  after  the  decree,^  a  Receiver  may  be 
appointed,  although  not  prayed  by  the  bill,  if  the  circumstances  of  the 
case  require  it,^  and  the  application  may  be  granted  after  decree, 
although  it  has  been  previously  refused,  if  a  state  of  facts  entitling  the 
party  to  a  Receiver  appears  upon  the  proceedings  in  the  cause. ^ 

A  Receiver  may  be  appointed,  after  an  administration  decree,  in  a 
suit  commenced  by  summons.^ 

Where  the  original  bill  has  been  answered,  it  was  held  that  the  pen- 
dency of  a  plea  to  the  amended  bill  did  not  prevent  a  motion  for  a  Re- 
ceiver.'' A  Receiver  may  be  appointed  although  the  suit  has  become 
defective  through  the  bankruptcy  of  a  defendant.* 

After  decree,  the  application  for  a  Receiver  may  be  made  by  one  de- 
fendant against  a  co-defendant;^  but  before  decree,  the  application 
must,  except  under  very  special  circumstances,  be  made  by  the  i)lain- 
tiff ;  ^°  and  where  made  at  the  hearing  of  a  redemption  suit,  the  applica- 
tion was  refused. ^^ 

Originally,  a  Receiver  could  only  be  appointed  after  answer  ;  but  this 
rule  was  broken  through  by  Lord  Bathurst,  in  the  case  of  Compton  v. 
Bearcroft;^'^  and  since  that  case,  the  appointment  has  been  made  be- 
fore answer,  wherever  the  justice  of  the  case  required  it ;  ^^  and,  in  a 
case  of  urgency,  even  before  appearance." 

9  Ante,  p.  1354;  and  see  as  to  lunatics,  ^  Attorney-General  v.  Mayor  of  Gal  way, 
ante,  p.  IIJGI.  1  Moll.  95-104. 

10  Sf-e  Haker  v.  Backus,  32  111.  79,  cited  ^  Re  By  waters,  Sargent  i'.  Johnson,  1  .lur. 
ante    172')  in  note  N.  S.  227 ;    Bnioker  ?'.  Brooker.  3  Sm.  &  G. 

I'l'are  r.  CleL'p;.  7  Jur.  N.  S.  1136;  9  W.  475  ;  3  .lur.  N.  S.  381;  [Steele  v.  Cohhani, 
P.    2U;    .M.   K.;    Iiiit  .sec  Malcolm  I'.  Mont-       L.  li.  1  f'h.  App.  325 :    Ilamp  r.  Robnison,  3 


L'.im.Tv,  2  .M'lli.'  .500.     [See  ali^o,  Ileiishaw  v.  De  G.,  J.  cSc  S.  ii7,  lO'.t]. 

Well.s"'.)  Humph.  .508;  ante,   1710,  n.  2.J  '  Thompson  v.  Scll)v,  12  Sim.  100. 

2  Osborne  v.  Harvey,   1  Y.  &  C  C.  C  «  Rt  Johnson.  Steele  v.  Cobham,  L.  R.  1 

116  Ch.  An.  22.5,  L.  JJ. 

8  Bowman  f.  Bell,   14  Sim.  302;    Wright  «  Ililes   v.   Moore,    15   Beav.   175.     [See 

V   Vernon    3  Drew.  112;    Thomas  r.  DiiviLS,  Henshaw   v.    Wells,    9   JIumph.   568.;   ante, 

11    B.-av.   29;  [Shee  r.  Harris,  1  J.  &  La.  T.  1618,  n.  6.] 

91;    Moran  o.  .Johnston.  26  (Jratt.  108;    Mer-  lo  Robinson  v.  Iladley,  11  Beav.  614. 

rill  f.  I'.lam,  2  Tenn.  Ch.  515;   anli-,   1716,  i'  Barlow  u.  Gains,  8  Beav.  379. 

n.  21.     Where  the  plaintiff  seeks  to  have  the  12  2  Bro.  C.  f;.  1.58,- n.                „  ,    ,, 

control  of  profKjrtv  from  those  havinp  the  i"  Pitcher  ».  Helliar.  2  Dick.  ,580;  Vann  «. 

lerral  riuhf  of  poHse'ssion,  delav  on  his  part  in  Barnctt,  2  l?ro.  C.  V..  l.'.H;  Miildletnn  i'.  ""d-'- 

advancinK  his  cause,  or  in  nuikinjc  his  appli-  well,  13  Yes.  266  ;   llu<:kworlii  r.   1  '-afford,  18 

cation,  is  an  objection  to  the  ai.[.oiiitment  of  Ves.  283;    Metcalfe  v.  Pulvertoft,   1  \  .  .V  H. 

a  Receiver.      Tibbals  ».  SarKcant,  1  McCar-  180,   183;    Davis  v.   Duke   of   Marlborough, 

ter  449.  

«  The  bill  must  lay  the  foimdation  for  the  i<  Tanficld   v.   \\\\w,    M  siip.;    Hart  o. 

appointment   of  a   Receiver   by   statin^,'   the  Tulk,  6   Hare,  611;    Meaden  «.  Sealcy     .6. 

fa.'ts  which  show  the  necessitv  and  propriety  620 ;  13  Jur.  2:t7;  see  .lolms  i-.  Jolms,  23  Geo. 

of  it.     Tomlinsou  v.  Ward,  2' Conn.  396.  31;  Voshell  v.  llynson,  26  Md.  83. 
VOL.  11.                          47                      1657 
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RECEIVERS. 


The  application  for  a  Receiver  is  usually  made  by  motion ; " 

♦1735  and,  *  except  in  a  suit  commenced  by  summons,  or  by  consent, 

it  cannot  be  made  at  Chambers  in  the  first  instance :   although 

any  vacancy  which  may  occur  in  the  office,  by  death  or  otherwise,  may 

be  filled  up  by  an  order  made  there. ^ 

Notice  of  the  motion,  or  summons,  as  the  case  may  be,^  must  be 
served  on  the  opposite  party :  the  general  rule  of  the  Court  being,  that 
an  application  for  a  Receiver  cannot,  like  a  motion  for  an  injunction,  be 
made  without  notice.^  If,  therefore,  a  Receiver  is  to  be  applied  for  be- 
fore the  expiration  of  tlie  time  for  appearance,  notice  of  the  motion 
must  be  served  upon  the  defendant  personally:  to  authorize  which, 
there  must  be  a  previous  application  to  the  Court  for  leave  to  make  such 
service  ;  *  and  the  fact  of  such  leave  having  been  obtained  must  be 
mentioned  in  the  notice  of  motion.^  The  rule,  however,  which  requires 
previous  notice  to  be  served  upon  a  defendant  who  has  not  appeared,  is 
subject  to  exception  where  the  defendant  has  absconded  to  avoid  service, 
and,  therefore,  cannot  be  served ;  ^  and  the  plaintiff  is,  without  special 
leave  of  the  Court,  at  liberty  to  serve  any  notice  of  motion  of  summons, 
personally,  or  at  the  dwelling-house  or  office,  of  any  defendant  who, 


1  Swanst.  74 ;  2  id.  115 ;  Tanfield  v.  Irvine,  2 
Russ.  149;  Aberdeen  v.  Chittv,  3  Y.  &  C.  Ex. 
379;  Woodyatt  ?J.  (jresley,  8  Sim.  180,183, 
189 ;  and  see  Middleton  v.  Slierburne,  4  Y. 
&  C.  Ex.  3.58.  It  must  be  a  strong,  special 
ground  to  induce  the  Court  to  appoint  a  Re- 
ceiver before  answer.  Edwards,  Receivers, 
10:  Bloodgood  v.  Clark,  5  Paige,  574;  Osborn 
V.  Hever,  2  Paige,  342,  343;    West  v.  Swan, 

2  Edw.  Ch.  420;  Willis  c.  Corlies,  2  Edw. 
Ch.  281;  Williams  17.  Jenkins,  11  Geo.  595; 
Voshell  V.  Hvnson,  26  Md.  83;  Parker  v 
Backus,  32  111"  79. 

15  Hungerford  v.  Cushing,  8  Wis.  320; 
Nusbaum  v.  Stein,  12  Md.  315;  Johns  v. 
Johns,  23  Geo.  31;  Tibbals  v.  Sargeant,  1 
McCarter,  449.  A  Receiver  will  not  be  ap- 
pointed over  the  possession  of  another  Re- 
ceiver ;  but  the  proper  motion  is,  that  the 
Receiver  already  appointed  shall  be  extended 
to  the  cause  in  which  it  is  sought  o  appoint 
one.  Vialle  v.  O'Reilly,  1  Hogan,  199;  Os- 
born V.  Hever,  2  Paige,  342:  Downshire  v. 
Tyrrell,  Bfaj'es,  354.  A  petition  has  been 
made  use  of,  where  the  application  was  by 
the  defendant.  Hiles  v.  Moore;  15  Beav. 
175 ;  and  see  Barlow  v.  Gains,  8  Beav.  329, 
331. 

1  Blackborough  v.  Ravenhill,  16  Jur.  1085, 
V.  C.  S.;  Grote  I'.  Bing,  9  Hare  Ap.  50.  If 
one  of  three  Receivers  is  removed,  or  resigns, 
it  is  discretionary  with  the  Court,  to  appoint 
another  person  in  his  stead,  or  allow  the  two 
remaining  to  act  without  the  appointment  of 
another.     Wiswell  v.  Starr,  50  Maine,  381. 

2  For  forms  of  notice  of  motion,  petition, 
and  summons,  see  Vol.  HI. 

8  Per  Leach,  Arg.  1  V.  &  B.  183 ;  Cail- 
lard  V.  Caillard,  25  lieav.  512.  A  motion  for 
the   appointment  of  a  Receiver  is  a  special 


motion,  of  which  the  opposite  party  is  en- 
titled to  notice.  Tibbals  v.  Sargeant,  1  Mc- 
Carter, 449.  This  is  the  general  rule,  but  it 
is  subject  to  exceptions.     People  v.  Norton, 

1  Paige,  17 ;  as,  where  irreparable  injury 
would  be  sustained  by  the  delay  :  People  v. 
Norton,  sxipra;  Gibson  v.  Martin,  8  Paige, 
481 ;  Johns  v.  Johns,  23  Geo.  31 ;  Treibart  v. 
Burgess,  11  Md.  452;  so,  where  the  property 
to  which  the  receivership  relates,  would  be 
likely  to  perish  before  the  defendant  could 
have" notice  and  be  heard  on  the  application 
for  a  Receiver.  Gibson  v.  Martin,  8  Paige, 
481. 

But  in  cases  where  it  is  proper  to  appoint 
a  Receiver  ex  parte,  the  particular  circum- 
stances which  render  such  summary  proceed- 
ings necessary  should  be  distinctly  stated  in 
the  bill  or  petition,  on  which  the  application 
is  grounded.     Verplanck  v.  Merc.  Ins.  Co., 

2  Paige,  438. 

4  Hill  V.  Rimell,  2  M.  &  C.  641;  Rams- 
bottom  r.  Freeman,  4  Beav.  145  ;  Meaden  v. 
Sealev,  ubi  sup. 

5  See  ante,  p.  1443. 

<i  Howling  V.  Hudson,  14  Beav.  42-3,  424, 
n.;  and  see  Pitcher  ti.  Helliar,  2  Dick  580; 
Gibbins  v.  Mainwaring,  9  Sim.  77;  ante, 
p.  456 ;  and  see  Verplanck  v-  Merc.  Ins.  Co., 
2  Paige,  438.  A  Receiver  ought  not  to  be 
appointed  on  an  ex  parte  application,  where 
an  advertisement  for  the  defendant,  a  non- 
resident, is  running  for  his  appearance,  unless 
special  circumstances  are  shown.  Sanford 
V.  Sinclair,  8  Paige,  373;  S.  C,  3  Edw.  Ch. 
393.  But  such  an  appointment  may  be  made 
ex  parte ,  where  it  is  necessary  to  prevent  the 
property  from  being  wasted  or  removed  be- 
yond the  jurisdiction  of  the  Court.     Jbid. 
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having  been  duh*  served  with   a  copy  of  the  bill,  has  not  caused  an 
appearance  to  be  entered  within  the  time  limited  for  that  purpose.'' 

The  application  must  be  supported  b}'  evidence  of  the  facts  re- 
lied upon,  as  rendering  the  appointment  proper  ;  and  must,  if  *  the  *1736 
application  is  made  before  decree,  be  founded  on  the  allegations 
of  the  bill.i 

Formcrl}-,  if  the  application  was  made  after  answer,  the  plaintiff  could 
only  rely  on  the  admissions  contained  therein  ;  and  could  not  enter  into 
evidence  in  opposition  thereto ;  ^  but  now,  upon  any  application  for 
a  Receiver,  or  to  discharge  an  order  appointing  a  Receiver,  the  answer 
of  the  defendant  is,  for  the  purpose  of  evidence  on  such  application,  to 
be  regarded  merely  as  an  affidavit  of  the  defendant ;  and  affidavits  may 
be  received  and  read  in  opposition  thereto.* 

A  person  to  be  appointed  Receiver  must,  unless  otherwise  ordered, 
first  give  security,  to  be  allowed  b}-  the  Judge  to  whose  Court  the  cause 
is  attached,  dul}-  to  account  for  what  he  shall  receive,  on  account  of  the 
rents  and  profits  for  the  receipt  of  winch  he  is  appointed,  at  such 
periods  as  the  Judge  shall  appoint,  and  to  account  for  and  pay  the  same 
as  the  Court  shall  direct ;  or,  as  the  case  may  be,  to  be  answerable  for 
what  he  shall  receive  in  respect  to  the  personal  estate,  for  the  getting  in 
and  collection  of  which  he  is  appointed,  and  to  account  for  and  pay  the 
same  as  the  Court  shall  direct.'' 

The  security  usually  required  is  the  recognizance  of  the  Receiver,^ 
with  two  sureties.^  The  recognizance  is  given  to  the  Master  of  the 
Rolls,  and  the  senior  Vice-Chancellor  for  the  time  being  ; '  and  must  be 
taken  before  a  person  authorized  to  administer  oaths  in  Chancery.*  It  is 
generally  required  to  be  for  double  the  annual  rental,^  or  value  of  the 
property  likely  to  be  got  in  by  the  Receiver  during  the  currency  of  his 
periodical  account.  The  sureties  may  be  bound  in  unequal  sums  ;  and 
the  number  of  sureties  may  be  increased,  so  as  to  diminish  the  amount 
for  which  each  is  to  be  liable  ; '°  but  it  is  not  regular  to  take,  as 

7  Ord.  III.  8;    ante,  p.  4.5G.     As  to  ap-  ally   liable    for    a  loss  occasioned  thereby, 

poaraiue,  see  ante,  p.  536  e^  tcq.  Jit  Ward,  Simmons  v.  Rose,  31  Heav.  1. 

1  Dawson  tJ.  Yates,   1    Heav.  301,  306  ;   2  «  Mead  r.  Lord  Onery,  3  Atk.  237;  Sctnn, 

jur.  !i(iO.  1007.     Where  a  person   resident  in  Ireland 

•■i  S(-i!  Goodman  r.  ^Vhitcomb,  1  .1.  &  W.  is   ai)poiiited   Receiver    by   this    Court,    the 

r.8!);  (JIassinirfon  r.  Thwaifcs,  1  S.  &  S.  134;  security  taken  is  a  judpnont  confrssed  by 

Korsliaw  r.  .Mathews,  1  Russ.  361.  him  and  his  sureties,  in  the  Court  of  (iueeu's 

»  \h  &  16  Vic.  c.  86,  §  5'J;    see  Cheever  v.  Hench  there,  in   favor  of  the   .Master  of   the 

Rut.  &   Hurl.   R.   R.   Co.,   30   Vt.  G.VJ,   666.  Rcdls  here,  and  senior  Vice-Chancell(ir;    and 

Where  the  plaintiff  uses  aflidavit.s,  the  de-  such  judpnent  is  duly  docketed  and  ri'^ns- 

fendant  niav  also  read  depositions.    I'xiwards,  tered  there,  so  as  to  give  a  lien  on  the  real 

Receiver,  66.  estates  of  the  Receiver  and  sureties.     Seton, 

■«  Ord'.   XXIV.   1;    Tomlinson  f.  Ward  2  1007.    As  to  the  security,  where  the  Receiver 

Conn.  3!t6;    Noves  r.  Rirh,    .V2   Maine.    \\h.  is  appointed  l)y  the  Irish  Court  of  Chaneery, 

As   to  securitv  "by  R-rcivers,  mana^cers,  and  seethe  Orders  of  .May,  1857;   HIaekliaurs  Pr. 

consifjnces   of    propertv    abroa<l,    see    ante,  Ir.  Chan.  423  ef  .tcy. 
p.   1731,   and  poil,   p.  "17(18.     For   forms   of  '  Ord.  XMI.  13. 

orders,  for  Receivers,  see  Seton,  1002  ct  »eq. ;  »  Ord.  XXIV.  1.     As  to  such  perH.ms,  see 

1023  rl  n^q.  ante,  744  ct  neq. 

&  Where  the  Receiver  had  been  improperly  •  Seton,  1007. 

omitted  to  be  joined  with  his  sureties  in  the  1"  Ibid. 

recognizance,  the  solicitor  was  made  person- 
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♦1737  *  security  for  a  llecoiver,  an  assignment  of  a  mortgage  belong- 
ing to  him,^  or  (even  by  consent)  the  bond  of  an  incorporated 
guarantee  association :  -  instead  of  the  usual  recognizance.  A  recog- 
nizance of  the  Receiver  only,  has,  however,  under  special  circumstances, 
been  considered  sullicient.  Thus,  where  the  parties  in  the  cause  name 
the  Receiver,  the  Court  will,  by  consent,  appoint  him  upon  his  own  re- 
cognizance only  ;  ^  and  where  the  appointment  of  a  person  to  be  Receiver 
was  made  by  the  testator,  and  confirmed  by  the  Court,  the  personal  re- 
cognizance of  such  Receiver  was  held  sufficient ;  *  but  it  seems  the 
Court  will  not  dispense  with  the  usual  security,  unless  all  the  parties  are 
sui  Juris  and  consent.^ 

The  sureties  must  be  resident  within  the  jurisdiction  ;  ^  and  upon  any 
event,  such  as  death  or  bankruptcy,  happening,  which  would  prevent 
the  recognizance  being  etfectually  put  in  force  against  them,  an  order 
will  be  made  at  Chambers,  on  summons,  directing  the  Receiver  to  give 
a  new  security."  Where,  also,  the  property  of  which  a  Receiver  has 
been  appointed  has  increased  in  value  during  the  receivership,  additional 
security  has  been  required  to  be  given  by  him.^ 

The  «rder  appointing  the  Receiver  ought  to  state  distinctly,  on  the 
face  of  it,  over  what  property  the  Receiver  is  appointed  ;  ^  or  else  refer 
to  the  pleadings,  or  some  document  in  the  cause,  which  describes  the 
property.^"  It  usually  directs  the  Receiver  to  pass  his  accounts  from 
time  to  time,  and  to  pay  the  balances  found  due  from  him  into  Court, 
to  the  credit  of  the  cause  :  to  be  there  invested  and  accumulated,  or 
otherwise,  as  may  be  directed. ^^ 

If  the  appointment  is  of  rents  and  profits  of  real  or  leasehold  estates, 
the  order  directs  the  tenants  of  such  estates  to  attorn  and  pay  their 
rents  in  arrear  and  gi-owing  rents  to  the  Receiver ;  but  this  direction 
should  be  omitted  where  the  estates  are  out  of  England. ^^ 

If  the  appointment  is  of  outstanding  personal  estate,  or  of  part- 
nership projjerty,  the  order  generally  directs  the  executors,  or 
*1738  *  other  parties,  to  deliver  over  to  the  Receiver  all  securities  in 
their  hands  for  such  estate  or  property,  and  also  the  stock-in- 
trade  and  effects  of  the  partnership,  together  with  all  the  books  and 
papers  relating  thereto.^  ' 

1  Mead  v.  Lord  Orrery,  3  Atk.  237.  '^  Seton,  1019.    For  form  of  order,  see  ib., 

2  Manners  v.  Furze,  II  Beav.  30;  12  Jur.  No.  4;  and  for  form  of  summons,  see  Vol. 
129.     Such  a  bond  has  been  held  sufficient  as      III. 

security  for  costs.     Plestow  v.  Johnson,    1  8  Spence  v.  Handford,  M.  R.  in  Chamberii, 

Sm.  &  G.  Ap.  20;  2  W.  R.  3;   and  see,  as  to  17  Feb.,  1865. 

official  li(iuidators,  Ord.  11  Nov.,  1862,  r.  10;  9  Crow  «.   Wood,    13   Beav.   271.     As   a 

8  Jur.  N.  S.  Pt.  II.,  515.  general  rule  a  Receiver  has  no  powers  except 

3  Countess  of  Carlisle  v.  Lord  Berkley,  those  conferred  on  him  by  the  order  for  his 
Amb.  599;  Ridout  v.  Earl  of  Plvmouth,"  1  appointment.  Grant  «.  Davenport,  18  Iowa, 
Dick.    68;    Countess  Carlisle   v.  fcirl    Car-  179. 

lisle,  cited  ibid.;    Wilson  v.  Wilson,   11  Jur.  lo  Seton,  1005. 

793,  V.  C.  K.  B.  11  For  forms  of  orders  directing  Receivers 

4  Hibbert  v.  Hibbert,  3  Mer.  681,  683.  to  be  appointed,  see  Seton,  1002  et  seq. 

5  Tvlee  V.  Tylee,   17  Beav.   583 ;    and  see  12  Seton,  1007,  1039. 

Bainbrigge  v.  Blair,  3  Beav.  421,  424 ;    Man-  i  For  forms  of  orders,  see  Seton,   1002, 

ners  v.  Furze,  ubi  sup.  1030. 

e  See  Cockburn  v.  Raphael,  2  S.  &  S.  453. 
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If  the  Receiver  is  appointed  on  behalf  of  one  of  several  incumbran- 
cers, the  order  generalh-  contains  a  declaration  that  the  appointment  of 
the  Receiver  is  to  be  without  prejudice  to  the  rights  of,  or  is  not 
to  affect,  the  prior  incumbrancers  upon  the  estate  who  may  think 
proper  to  take  possession  of  the  estates  and  premises,  by  virtue  of  their 
respective  securities  ;  and  usually  directs  an  inquiry  what  incumbrances 
there  are  aflfecting  the  estate,  and  the  priorities  thereof  respectively ; 
and  orders  that  the  Receiver  do,  out  of  the  rents  and  profits  to  be 
received  by  him,  keep  down  the  interest  and  payments  in  respect  of 
such  incumbrances,  according  to  their  priorities  ;  and  be  allowed  the 
same  in  passing  his  accounts. - 

Unless  the  person  to  be  appointed  Receiver  is  named  in  the  order,  the 
appointment  is  made  in  Chambers.^  For  this  purpose,  a  copy  of  the 
order  is  left  there,  and  a  summons  to  proceed  thereon  is  issued  and 
sensed  on  all  parties  interested,  in  the  usual  manner.^  On  the  return 
of  the  summons,  or  at  an  adjournment  thereof,  the  party  having  the 
conduct  of  the  proceedings  ^  brings  into  Chambers  evidence  showing  the 
nature  and  value  of  the  pu^^^rty  over  which  the  receivership  is  to 
extend,  and  the  fitness  of  the  person  proposed  by  him  as  Receiver. 
Sometimes,  he  is  also  required  to  bring  in  a  short  proposal.^  Any 
party  to  the  proceedings  may  propose  a  person  to  be  appointed  Re- 
ceiver :  although  a  stranger  cannot  do  so.''  The  most  fit  person  should 
be  appointed,  without  regard  to  the  party  by  whom  he  has  been  pro- 
posed;' and,  other  things  being  equai,  the  person  proposed  by  the 
party  having  the  conduct  of  the  proceedings  is  usually  preferred. 

Where  the  Judge  has  exercised  his   discretion  in  the  selection  of 
the  person  appointed,  it  will  not  be  interfered  with  on  appeal ;  ^ 
•unless  there  is  some  objection  in  point  of  principle   to  the  *1739 
person  appointed.^ 

2  /J.    1025,    1027;     see    Lewis    v.    Lord  ».  Lord  Newborouph.  15  Ves.  284:  Attornev- 

Zouche,  2  Sim.  388.  393;   and  Smith  r.  Ef-  General  r.  Day,   2   Mad.   246,   3.")3,   and  the 

(inpham,  2  Beav.  2.'J2,  as  to  the  remedies  of  cases  cited  ib.  252,  253,   as  to  tlie  extent  of 

incumbrancers  ;  see  also  firj/t.  p.  171G.  the  control  exercised  by  the  Court  over  the 

8  See  Attornev-Ueneral  r.  Hank  of  (jolimi-  appointment   of    Receivers   bv   the   Masters 

bia,  1  Paipe.  511'.  under  the  former  practice.     Where  the  ap- 

*  Ord.  XXXV.  15,  16.     For  form  of  sum-  pointment  of  a  Receiver  is  left  to  the  deter- 

mons,  see  Vol.  ML  mination  of  a  Master,  it  seems  that  the  proper 

6  iv here  a  Receiver  had  been  ordered  in  wav  to  brinj,'  before  the  Court  the  propriety 
two  administration  suit",  the  carria><e  of  the  of  liis  selection,  is  by  exceptiiif;  to  his  report 
appointment  wa-s  piven  to  fh<-  plaintiff  who  of  approval.  Creii/.e  r.  Bishop  of  London,  2 
first  pave  notice  of  motion.  Hart  v.  Tulk,  6  Dick.  687;  S.  C.,  2  Bro.  C.  C.  (I'erkins's  ed.) 
Hare,  611.  2.')3,  note  (1):    Tharpe  r.  Tbarpc,    12   Ves. 

«  For  formfi  of  affidavit  and  proposal,  sec  317.     It  mav,  however,  be  done  by  petition. 

Vol.  IIL  Wynne  v.   I-ord   Newborouijh,    15  Ves.  283; 

7  Attorncv-General  r.  T)av.  2  Mad.  246.  Matter  of  Ka^'le  Iron  Works,  8  i'aice,  385. 
B  I>-spina"ss<;  c.  It.ll,  2  .F.\-  \V.  4'tfi.  The  jud>;ment  of  the  Master,  however,  in  iho 
«  \av  r.  I>v,  27   I-.  T.  2t!7.   L.  .1.1.;  anj  neleciion  of  a  Receiver,  is  never  disturbed  by 

KPe  Re  'Auriiidturist  f'attle  Companv,  7  .lur.  the  Court,  unless  it   is  hbuwn  that  the  person 

N.  S.  590;  9  W.  R.  682,   L.  .I.F.;  3  De  (1.,  F.  ap|.'.inted  is  imitroper.     (iarhnid  v.  (iarlanil, 

&  .1.  194;  gee  also  Creuze  r.  Bishop  of  Lon-  2  Ves.  J.   137;   Thomas  v.   Dawkins,  3  Bro. 

don,  2  Bro.  C.  ('.  2.53;    Thomas  r.  Dawkin.  

3  Bro.  (;.  C.  508:  1  Ves.  .1.  4.V2 ;  (;arland  v.  >  Cookes   r.    Cookes,    2   De  <i.,   .h  &  S. 

(;arland.2iV/.  1.37:  Bowersbnnk  r.  Coliasseau,  526.     [As  to  the   riirht   of  appeal   from    the 

3   ill.    164:    Wilkin"    e.  Williams,    ih.    588;  order  ai)pointiug  a  Receiver,  see  (in<i,  1463, 

Tharpe  v.  Tbarpe,  12  Ves.  317,  320;  Wynne  note  l.J 
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"When  tlie  person  to  be  appointed  Receiver  has  been  chosen,  the 
amount  of  his  security  will  be  fixed,  and  the  persons  proposed  to  be  his 
sureties  approved  ; "  and  the  proeoedino-  will  be  adjourned  for  the  draft 
recognizance  to  be  brought  in  anil  settled  in  the  presence  of  the  parties. 
The  part3'  conducting  the  proceedings  *  then  brings  into  the  Chambers 
the  draft  recognizance :  which  is  settled  b}'  the  Chief  Clerk.*  The 
recognizance  is  then  engrossed  on  parchment,"^  and  must  be  taken 
before  some  person  authorized  to  administer  oaths  in  Chancer}' ;  ® 
and  each  surety  must  also  make  an  affidavit  that  he  is  worth  the 
amount  for  which  he  has  become  bound,  after  payment  of  all  his 
just  debts.' 

The  recognizance  and  an  oflSice  copy  of  the  sureties'  affidavit  having 
been  left  at  the  Chambers,  a  memorandum  of  the  allowance  of  the  recog- 
nizance is  written  in  the  margin  of  the  recognizance,  and  signed  by  the 
Chief  Clerk. 8 

The  recognizance  is  then  sent  from  the  Chambers  to  the  Enrolment 
Office  in  Chancery ;  and  a  receipt  taken  for  it  from  the  Clerk  of  the 
Enrolments.^  No  recognizance  will  be  enrolled  after  six  m<juths  from  the 
acknowledgment  thereof,  except  under  special  circumstances,  and  b}^  an 
order  made  by  the  Court  upon  motion  for  the  enrolment  thereof, ^° 
*1740  This  order  directs  the  enrolment  to  *  be  made  mmhc  pro  tunc ;  ^  but 
it  will  be  made  without  prejudice  to  intervening  incumbrances. '^ 

After  the  recognizance  has  been  enrolled,  a  further  order  will  be  made 
at  Chambers,  appointing  the  person  chosen  Receiver,  and  fixing  the 
periods  at  which  he  is  to  pass  his  accounts,  and  pay  the  balances  due  from 
him  thereon.^     To  obtain  this  order,  a  further  summons,  which  is  issued 

C.  C  508;  Matter  of  Eajjle  Iron  Works.  8  *  For  forms  of  recognizance,  see  Regul.  8 

Paige.  385;  Willvins  v.  Williams,  3  Ves.  588.  Aug.,  1857,  Sclied.  No.  13;  and  Vol.  III. 

The  Court  will  not,  in  such  a  discussion,  enter  5  The  recognizance  must  bear  a  35s.  deed 

into  comparisons  as  to  the  eligibility  of  the  stamp. 

different  persons  proposed.     Bowersbank  n.  6  Ord.  XXIV.  1.     Aa  to  such  persons,  see 

Cassidaer,  3  Ves.  164;  Tharpe  v.  Tharpe,  12  ante^  p.  744  et  seq. 

Ves.  317;    Matter  of   Eagle   Iron  Works,  8  7  The   affidavit   is   usually  sworn   at  the 

Paige,  385.     l?nt  where  a  strong  case  is  ma<le  time  the  recognizance  is  taken,  and  before 

of  objection  to  the  individual  appointed,  the  the  same  officer.     For  form  of  affidavit,  see 

Court  will  refer  it  back  to  the  Master  to  re-  Vol.  III. 

view  his  report.  Creuze  v.  Bishop  of  Lon-  8  For  form  of  memorandum,  see  Vol.  III. 
don,  2  Bro.  C.  C.  253;  Wynne  v.  Lord  New-  »  A  fee  is  payable  by  the  solicitor  con- 
borough,  15  Ves.  283.  ducting  the  proceeding  to  the  clerk  of  Enrol- 

2  In  Wynne  v.  Lord  Newborough,  15  Ves.  ments,  for  enrolling  the  recognizance.     Tlie 

283,  284,  ante,  p.  1733,  Lord  Eldon  observed,  amount  is  usually  7s.  Qd. 

"It  is  not  an  insuperable  objection  that  the  i"  Ord.  XLII.   12.      For  such   order,   see 

sureties   are   Members   of   Parliament ;    but  Marchant  v.  Marchant,  cited  Seton,  1007. 

would  any  man  select  three  Members  of  Par-  i  Seton,  1007;  Bothomly  v.  Lord  Fairfa.K, 

liament,  as  sureties  to  him,  in  preference  to  1  P.  Wnis.  334,  340 ;  Vaughan  v.  Vaughan, 

three  men,  of  equal  fortune,  who  were  not  ia  1  Dick.  90. 

Parliament  V  "     The  partner  in  trade  of  the  2  Bothomly  v.  Fairfax,  ubi  sup. ;  2  Vern. 

Receiver,    persons   in    partnership   together,  751;  Fothergill  v.  Kendrick,  2  Vern.  234.    A 

and  the  solicitor  in  the  cause,   are  usually  recognizance  to  constitute  a  debt  of  record, 

rejected,  as  sureties  for  a  Receiver.  must  be  enrolled.     Glynn  v.  Tliorpe,  1  B.  & 

-  According  to  the  .scale  of  costs  in  Regul.  Aid.  153.     As  to   the  order  of  payinent  of 

8  Aug.,  1857,  Sched  No.  15,  it  is  the  business  recognizances  out  of  assets,  see  Williams  on 

of  the  Receiver's  solicitor  to  conduct  the  pro-  Executors,  905,  909,  919;  and  see  Engleheart 

ceedings  from  this  stage,  to  the  completion  v.  Ordell,  cited  Seton,  1007. 

of  the  appointment  3  Ord.  XXIV.  2;  Seton,  1004.    For  form 

of  order,  see  ib.  1003,  No.  7. 

1662 


MODE  AND  EFFECT  OF  APPOINTMENT.  *17'41 

and  served  in  the  ordinary  manner,  is  usually  necessary.*     The  order  Ls 
drawn  up  by  the  Registrar. 

Where  the  Receiver  is  named  in  the  order  made  on  the  application  to 
appoint  a  Receiver,  his  appointment  is  usually  made  conditional  upon 
his  giving  security.  A  further  order  is  not  then  necessary  ;  but  a  copy 
of  the  order  is  left  at  Chambers,  and  a  summons  to  settle  the  seem-ity 
is  issued  and  served  upon  the  parties  interested ; "  and  thereupon  the 
amount  of  the  security  to  be  given  will  be  settled  upon  the  like  evidence, 
and  the  recognizance  will  be  approved,  completed,  and  enrolled,  in  the 
manner  before  described.®  The  Chief  Clerk  will  then  make  a  certificate 
of  the  completion  of  the  security,  and  of  the  periods  fixed  for  the  pas- 
sing of  the  accounts  and  payment  over  of  the  balances  ;  and  such  certif- 
icate is  completed  in  the  usual  wa}'.' 

On  an  application  at  Chambers  to  appoint  a  Receiver,  the  expense  of 
a  certificate,  in  addition  to  an  order,  may  be  saved,  by  the  recognizance 
being  completed  and  enrolled  before  an  order  is  drawn  up.  In  such 
case,  the  recognizance  should  recite  that  the  Judge  has  approved  the 
proposed  Receiver  subject  to  his  giving  security,  instead  of  reciting  the 
order  directing  a  Receiver  to  be  appointed  ;  and  the  order  should,  after 
reciting  that  the  recognizance  has  been  enrolled,  appoint  the  Receiver, 
and  fix  the  days  for  him  to  bring  in  his  accounts,  and  pay  the  bal- 
ances.* 

The  costs  incurred  with  reference  to  the  completion  of  the  Receiver's 
security,  and  subsequent  thereto,  are,  in  the  first  instance,  paid  by  the 
Receiver,  and  will  be  allowed  him  in  passing  his  first  account.® 

A  Receiver  appointed  by  the  Court  is  appointed  on  behalf  of 
all  *  parties  ;  and  not  of  the  plaintilf,  or  of  one  defendant  only :  ^  *1741 
therefore,  if  any  loss  arises  from  deficiency  in  his  accounts,  the 
estate  must  bear  it,  as  between  the  parties  to  the  suit.'^     The  etfect  of 
the  appointment,  however,  is  not  to  oust  any  party  of  his  right  to  the 
possession  of  the  property,  but  merely  to  retain  it  for  the  benefit  of  the 

4  For  form  of  summons,  Bee  Vol.  III.  responsible    to    the  Court,   and  not  to  the 

6  Onl  XXXV.  15,  16.  For  form  of  sum-  parties  by  an  indi'pcndent  suit.  Whitesides 
mons,  hte  Vol.  III.  f-  I-afferty,  3  Humph.   150.     Where  the  re- 

0  Ante  p.  1730.  The  proceeding  is  con-  ceiver  is  authorized  to  carry  on  a  business, 
ducted  bv  the  Itcreiver's  solicitor.  See  scale  as  the  working  of  a  colliery,  the  i.cr.son 
of  costs, "lirKul.  8  AuK'.,  18iJ7.  Sched.  iNo.  15.  applying  niu>t  siipjily  the  means,  the  loss,  if 

7  Ord.  XXIV.  2;  Seton,  1004.  F"r  form  anv,  to  he  borne  by  the  unsucce.ssful  pnrtv, 
of  certificate,  see  Seton,  1004,  No.  8;  and  and  the  profit  to  bcloiif;  to  the  owner  . if  tjie 
Yol    III  mine.     Gibbs   v.   David,    L.   K.  '20  hi|.  .ii-i. 

8. See  Saumarez  r.   Sa-unarez,  M.  K..  in  Hut  sec  Wlientley  »•.  Westininsler  nryinbo 

Chambers,  H   IVo..   18(',2.  Kej,'.    I-ib.   H.   l'.»4.  Coal  Co.,   L.   K.  !)   Kq.  552:   see  also  .iH^e, 

For    forms    of    rec.^Miizance    and    order    in  n;n,note5.    A  morltrasee  at  whose  inslanco 

such  case,  see  Vol.  III.  ft  receiver  is  appointed  is  usually  entitle.!  to 

»  For  a  scale  of  such  costa   see  Regul.  8  the   rents   an<l    prolils    ther.afler    aecruinK- 

Auk.,  I8.'.7,  Hcl.od.  No.  15.  Ellis  v.   Host..n     &C.   H    Co.     107   Mas.n     I; 

1  Davis  V.  Uuke  of  MnrlborouKh,  2  Denniston  v.  Chicago,  Sic.  H.  <  o  4  Hi.ss. 
Swanst.  118;  I'-ainbrijfk'e  v.  Blair,.!  Heav.  414 ;  but  see  Douglass  i'.  <  line  12  Hush,  008; 
421,  424;  and  see  Neale  v.  Pink,  3  M'N.  &  Duncan  v.  Chesapeake,  \c.  K.  Co.,  U  Am. 
G.  470;   In  re  Colvin,   3  Md.  Ch.  Dec.  278.  lly-  UetC-  380.  |                    ,       ,  »,                     « 

ilf  the  Kecciver  make  a  prolit  by  the  use  of  »  I.ord  Hutchinson  v.  Lord  Massaroene,  3 

lie  funds  which  come  to  bis   hands,  he  is  Ball  &  H.  56. 
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party  who  may  ultimatel}'  appear  to  be  entitled  to  it,"  and  when  the 
part}-  entitled  to  the  estate  has  been  ascertained,  the  Receiver  will  be 
considered  as  his  Receiver.^  Where,  however,  a  Receiver  had  been 
appointed  in  consequence  of  the  inability  of  the  vendor  of  an  estate 
sold  under  a  decree  to  make  out  his  title,  the  Court  thought  that  the 
expenses  of  the  Receiver  ought  not  to  be  borne  b}'  tiie  purchaser,  and 
directed  that  they  should  be  repaid  to  him  out  of  the  fund  in  Court, 
together  with  the  costs  of  the  application.^ 

It  has  been  alread}'  stated,  that  where  sequestrators,  upon  mesne 
pi'ocess,  are  in  possession  of  the  lands  and  tenements  in  question  in  the 
cause,  the  appointment  of  a  Receiver  of  the  rents  and  profits  will  have 
the  ertect  of  discharging  the  sequestration.® 

Where  a  Receiver  has  been  appointed  of  real  or  leasehold  estates, 
the  parties  to  the  record  are  usually  directed  by  the  order  to  deliver  up 
to  him  the  possession  of  such  parts  of  the  property  as  are  in  their  hold- 
ing ;  '^  and  the  tenants  of  such  other  parts  as  are  let  are  ordered  to 
attorn  to  the  Receiver,  and  to  pay  to  him  their  rents  in  arrear,  as  well 
as  the  growing  rents. ^  The  Receiver,  therefore,  as  soon  as  his  appoint- 
ment is  complete,  should  apply  to  the  parties  and  tenants  to  deliver 
possession  and  attorn  accordingly  ;  ^  and  if  they  refuse,  he  should  report 
their  refusal  to  the  solicitor  of  the  party  on  whose  application  the  order 
was  made  :  to  the  intent  that  he  may  take  the  necessary  steps  to  enforce 

the  order  of  the  Court. ^** 
*1742       *  Any  party  to  the  proceedings  who  is  in  the  possession  of 

8  See   Tillinghast  v.  Charaplin,  4   R.    I.  8  Beav.  497;  Herman  v.  Dunbar,  23  Bcav. 

173;    In  re   Colvin,    3  Md.   Ch.    Dec.  278.  312.     As  to  the  course  to  be  adopted,  where 

The  appointment  of  a  Receiver  determines  the  Receiver  finds  another   Receiver  in  pos- 

no  right,  and  in  no  way  effects  the  title  to  session  of  the  property,  see  Ward  v.  Swift,  6 

the  property;  his  holding  is  the  holding  of  Hare,  312;  12  Jur.  173;  and  as  to  obtaining 

the  Court  for  him  from  whom  the  possession  the  previous  leave  of  the  Court,  where  the 

is  taken,  and  he  has  no  right  to  ask  for  a  Receiver   is   appointed   under   a   decree  pro 

revision  of  an  order  removing  him,  any  more  confesso,    see    ante,    p.    527.      In   a   suit   in 

than  a  stranger  to  the  cause.     In  re  Colvin,  Equity,   in   its  nature  in  rem,  when  a  Re- 

supra ;  Ellicott  v.  Warford,  4  Md.  80 ;  Field  ceiver  is  appointed,  the  right  to  the  custody 

V.  Jones,  11  Geo.  413 ;  [Fosdick  v.  Schall,  99  of  the  property  in  controversy,  vests  in  him 

U.  S.  235;  S.  C.  7  Rep.  449.     The  appoint-  immediately   upon   the   filing   of   his   bond, 

ment  of  a  Receiver  of  a  National  Banli  does  Albany  Bank  v.  Schermerhorn,  1  Clarke  V\\. 

not  dissolve  the  corporate  franchise,  nor  pre-  297.     And    he    may,    by  the    order  of    the 

vent  the  bringing  of  a  suit  against  the  Bank.  Court,  bring  a  suit  for  it  in  his  own  name. 

Bank  of  Bethel  «.  Pahquioque  Bank,  14  Wall.  Green  v.  Bostwick,  1  Sandf.  Ch.  185.     But 

383;]  see  Artisan's   Bank  v.  Treadwell,   34  this  right  of  custody  extends   only  to   the 

Barb.  553.  property  which  is  the  subject-matter  of  the 

■*  Sharp  V.  Carter,  3  P.  Wms.  379  :  Boehm  litigation.     Under  a  general  creditor's  bill, 

V.  Wood,  T.  &  R.  345;  Ellicott  v.  Warlord,  to  recover  the  entire  property  of  a  debtor, 

4  Md.  80;  In  re  Colvin,  3  Md.  Ch.  Dec.  278.  the  Receiver  is  entitled  to  the  whole  of  such 

5  M'Leod  V.  Phelps,  2  Jur.  962,  V.  C.  E.  propertv.     Chipman   v.    Sabbaton,   7  Paige, 

6  Ante,  p.  1059;  Shaw  i;.  Wright,  3  Ves.  47;  Noyes  v.  Rich,  52  Maine,  115.  [A  Re- 
22,24;  Atlas  Bank  «.  Nahant  Bank,  23  Pick.  ceiver  appointed  by  virtue  of  the  statute 
480,  488-490.  providing  for  the  subjection  of  the  property 

7  See  Seton,  1015 ;  and  see  form  of  order,  of  a  judgment  debtor  on  the  return  of  an 
ih.  1023.  In  Davis  v.  Duke  of  Marlborough,  execution  unsatisfied,  may  maintain  a  suit 
2  Swanst.  108,  116,  the  order  appointing  the  to  set  aside  an  assignment  in  fraud  of  cred- 
Receiver  directed  the  Duke  to  deliver  up  itors.  Miller  j;.  Mackenzie,  2  Stew.  Eq.  291 ; 
possession  to  him.  Bostwick  v.  Menck,  40  N.  Y.  383;    Kennedy 

8  See  form  of  order,  Seton,  1002,  No.  1.  v.  I'horp,  51  N.  Y.  174;  Hamlin  v.  Wright, 

9  For  form  of  attornment,  see  Vol.  HI.  23  Wis.  491.     So  of  the  receiver  of  an  in- 
w  See  Griffith  v.  Griffith,  2  Ves.  S.  401  ;       solvent    corporation.      Freeholder    v.    State 

Ireland  V.  Eade,  7  Beav.  55 ;  Parker  v.  Dunn,       Bank,  3  Stew.  Eq.  311;    Natl.   Tr.  Co.  v. 
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property  ordered  to  be  delivered  to  the  Receiver,  and  who  neglects 
to  dehver  accordingly,  should  be  served  personally-  with  the  order 
directing  such  possession  to  be  delivered ;  ^  and  if  possession  is  still 
withheld  from  the  receiver,  an  appUcation  should  be  made  by  motion 
ex  'parte,  for  a  writ  of  assistance,  directed  to  the  sheriff  of  the  county 
wherein  the  property  is  situate,  to  put  the  Receiver  into  possession, 
pursuant  to  the  order.'^  The  application  should  be  supported  by  an 
affidavit  of  service  of  the  order,  and  of  non-compliance.*  The  writ  is 
prepared,  issued,  and  executed  in  the  manner  before  explained.'' 

If  a  party  to  the  proceedings  is  not  directed  to  deliver  up  i>os- 
session  to  the  Receiver,  he  is  not  bound  to  do  so ;  but  he  will  be 
charged  with  an  occupation  rent,  for  the  premises  in  his  possession  ^ 

Where  any  tenant  of  the  property  refuses  to  attorn  to  the  Receiver, 
or  to  pay  him  an}-  arrears  of  rent,®  he  should  be  served  with  a  copy  of 
the  order  directing  the  appointment  of  a  Receiver,  and  of  the  order  or 
certificate  completing  the  appointment,''  and  with  a  notice  in  writing, 
signed  by  the  Receiver,  requiring  him  to  attorn  and  pay  ;  "*  and  on 
refusal,  the  tenant  should  be  served  with  a  notice  of  motion  to  attorn 
and  pay  within  a  Umited  time  after  the  service  of  the  order  to  be  made 
on  the  motion.^ 

The  person  served  may  appear  on  the  motion,  and  inform  the  Court 
whether  he  is  in  possession  as  tenant  or  not.'*'  If  he  does  not  appear, 
the  order  will  be  made  upon  an  affidavit  of  service  of  the  notice  of 
motion,  orders,  certificate,  and  notice  to  attorn,  and  on  proof  by 
affidavit  of  the  refusal  to  attorn."  The  order  will  *be  made  *1743 
without  costs. ^  A  copy  of  the  order  indorsed  in  the  usual  man- 
ner,'^ must  then  be  served  personally  upon  the  i>erson  thereby  directed 
to  attorn :  ^  and  upon  production  to  the  Record  and  Writ  Clerk  of  an 

Murphv,  3  Stew.  Eq.  408.]     Property  in  the  8uch  time  must  be  obtained  and  served;  as 

posnession  of  a  Receiver  appointed  bv  a  l"ed-  to  which,  see  ante,  p.  1043. 
eral  Court,  is   in  poiise!'sif)n  of  sucli  Court,  2  gee  form  of  order  in   Scton.  1-2-28.     tor 

and  cannot  be  taken  therefrom  bv  subsoquent  form  of  motion  piiper,  see  Vol.  III. 
process  from  a  State  Court.     Ohio,  &c.  K.  »  K(ir  form  of  iillidavit,  see  Vol.  III. 

k  Co.  p.   Fitch,  20   Ind.   4!)8;  sc-   llo.ppc-rr.  ••  Ant,,  p.  10(i;t.  ,,„„,„,,„ 

Winston,  24  111.  •'!.')■!.     [A   Receiver  in   one  ^  Uiin.llicl-l  r.  Uiindhchl,  7  W.  H.  0)1,  V. 

State  cannot  sue  in  another  .Slate  where  the  C.  K.     The  party  will  not  1m'  ordered,  before 

Buit  would  interfere  with  the  rights  of  crcd-  the  1  enrinj^,  to  pay  an  occupation  rent  from 

itors  or  the  jx.licv  of  the  laws  of  the  latter  a  date  previous  to  the  order  li.xing  the  rent 

State.    liooth  r.  ('lark,  17  How.  .■i22.    yl//V«r,  and  appointing  the  Receiver.     Lloyd  v.  Ma- 

where  he  is  merdv  a-sertiii;;  tillf  to  propertv  con,  2  M.  cS:  C.  487. 

acquired     as    Re'cciver.      Ilurd    v.    Citv   of  «  See  Codrin^-ton   v.  .lohnstonc.    1    Heav. 

Elizabeth,  8  Cent.  L.  .1.  4!i.'{,  Sup.  Crt.  fi.  J  524;  Dulliel.i  r.  KIwes,  11  Heav.  .V.IO. 
Seein/Wi,  1701,  note;  and  see  State  r.  .lack-  '  See  rf/i/c,  pp.  17;i!t,  1740. 

donville.  &c.   R.  Co.,   l.")  Fla.  201,  where  the  »  For  form  of  notice,  see  \  ol.  III. 

riRht  of  a   Receiver,  appointed  by  a  I'ourt  "  For  form  of  notice  of  nu.tion,  see  \  ol. 

having;  jnri«dictii>n  of  a  limited  judicial  dis-  III.  ™     „    ,.    ,         n  u 

trict   within    a   Stat.-,   to  take  p(.s-ession  of  »"  Reid  r.  Middleton,  T.  &  R.  4ri5;  Ilob- 

propertv  in  another  district,  is  denied.     See  house  r.  Hollcombe,  2  Dc  (J.  &  S.  208. 
also  riiandhr  r.  Siddle,  ;j  Dill.  477.  |  >'  For  forms  of  orders,  see    .^eton,   1012, 

1  For   the    niorle   of   serving'  orders,    see  No.  1;  lOI.'J,  No.  2;  and  fonns  of  alhdavils, 

ante,  p.  104.1.     The  copy  served  need  not  be  see  Vol.  III.  ,      ,.    c   o 

indorsed  with  the  notice  referred  to  in  Ord.  >  llobhoune  ».  Hollcombe,  2  Do  (..  vV  S. 

XXIII.     10,    ante,    p.    mv.\  ;     Seton,    122!l.  208. 

Where  no  time  for   deliverinj:  jwissession  in  »  Ord.  XXIII.  10.  nnle,  p.  104.1. 

named  in  the  order,  a  further  order  limiting  «  As  to  the  mode  of  service,  sen  anr, ,  p. 

1044. 
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allidavit  of  such  service,  and  of  an  allldavit  by  the  Receiver  of  non- 
compliance, he  will  seal  an  attachment  against  the  disobedient  party.* 
The  attachment  is  prepared,  issued,  and  executed  in  the  manner  before 
exphiined." 

In  Jxeiil  V.  MiddleUm,'^  it  appeared  that  the  tenant  in  possession  had 
not  agreed  to  pay  an}'  specilic  rent ;  and,  in  consequence,  an  order  was 
made,  that  an  occupation  rent  should  be  settled  by  the  Master,  and  that 
the  tenant  should  pay  the  arrears  and  future  payments  of  such  occupa- 
tion rent ;  and  where  the  tenant  had  not  attorned,  he  was,  nevertheless, 
ordered  to  pay  his  arrears  of  rent  within  fourteen  days.'' 

It  may  be  mentioned  here,  that  the  attornment  to  the  Receiver  will 
not  enure  for  the  benefit  of  the  person  who  may  ultimately  be  found  to 
have  in  him  the  legal  estate.® 

The  possession  of  a  Receiver  is  deemed  to  be  that  of  the  Court ;  and 
any  attempt  to  disturb  it,  without  the  leave  of  the  Court  first  obtained, 
will  be  a  contempt  on  the  part  of  the  person  making  it,®  and  will, be 
restrained  b}-  injunction  ;  ^'^  or  the  person  making  it  will  be  committed 
for  his  contempt. ^^ 

This  was  settled  in  Angel  v.  Smith,^^  where  the  rule  was  laid  down, 
both  with  respect  to  Receivers  and  sequestrators,  that  their  possession 
is  not  to  be  disturbed  without  leave  ;  ^^  and  the  same  rule  will  be  acted 

however,  regular,  until  the  Court  interferes, 
and  a  judgment  therein  will  be  valid.  Hack- 
ley  V.  Draper,  4  Thomp.  &  C.  614.  Upon 
demurrer,  the  action  cannot  be  maintained, 
although  there  is  a  State  statute  providing  that 
all  Receivers  operating  railroad  trains  may  be 
sued  without  leave  of  the  Court  appointing 
them:  Hale  v.  Duncan,  6  Rep.  422,  U.  S. 
D.  C.  N.  D.  Miss;  but  the  appointing  Court 
may  leave  the  determination  of  a  cotltroversy 
witli  the  Receiver  to  any  Court  of  competent 
jurisdiction :  Railroad  Co.  v.  Smith,  6  Rep. 
331,  Sup.  Crt.  Kan.] 

10  Angel  V.  Smith,  9  Ves.  335;  Tink  v. 
Rundle.lO  Beav.  318;  Evelyn  v.  Lewis,  3 
Hare,  472;  Russell  v.  East  Anglian  Railway 
Company,  3  M'N.  &  G.  104,  117;  Turner  v. 
Turner, '15  Jur.  218,  V.  C,  Ld.  C. ;  Hawkins 
V.  Gathercole,  1  Drew.  12  ;  Randrield  v. 
Randtield,  1  Dr.  &  Sm.  310;  Lane  v.  Sterne, 
3  Giff.  62!);  9  Jur.  N.  S.  320;  Walton  v. 
Johnson.  15  Sim.  352;  12  Jur.  299. 

11  Broad  v.  Wickham,  4  Sim.  511 ;  Marsh 
V.  Goodall,  Seton,  1013;  and  see  Ward  v. 
Swift,  6  Hare,  312;  12  Jur.  173. 

12  9  Ves.  335. 

13  Where  the  property  is  legally  and  prop- 
erly in  the  possession  of  the  Receiver,  it  is 
the  duty  of  the  Court  to  protect  such  pos- 
session, not  only  against  violence,  but  also 
against  suits  at  Law.  But  if  the  property  is 
in  the  possession  of  a  third  person,  under  a 
claim  of  title,  the  Court  will  not  protect  the 
officer,  who  attempts  by  violence  to  obtain 
possession,  any  further  than  the  law  will 
protect  him;  his  general  authority  being  un- 
questioned.    Parker  v.   Browning,  8  Paige, 


*  For  forms  of  affidavit,  see  Vol.  HL 
6  Ante,  p.  1046  et  seq. ;  Braithwaite's  Pr. 
172,173;    Ord.  XXIX.  2,   3.     For  forms  of 
attachment,  pracipe,   and  indorsement,  see 
Vol.  IH. 

6  T.  &  R.  455. 

7  Hobson  V.  Sherwood,  19  Beav.  575 ;  and 
see  ISIitchel  v.  Duke  of  Manchester,  2  Dick. 
787. 

8  Evans  v.  Mathias,  7  El.  &  Bl.  590;  3 
Jur.  N.  S.  793,  Q.  B.;  and  see  Hughes  i;. 
Hughes,  3  Bro.  C.  C.  87;  1  Ves.  J.  161. 
As  to  attornment  in  general,  see  Woodfall, 
206,  208 ;  and  to  a  Receiver  in  Chancery,  ib. 
51. 

9  See  De  Groot  v.  -Jav,  30  Barb.  (N.  Y.) 
483;  [O'Mahonev  v.  Lucke,  37  N.  Y.  S.  C. 
380;  Davis  r.  Gray,  16  Wall.  204;  Southern 
Express  Co.  v.  Western  N.  C.  R.  Co.,  99  U. 
S.  191;  S.  C.  7  Rep.  673;  Thompson  v. 
Scott,  4  Dill.  508;  Robinson  v.  Atlantic,  &c. 
Ry.  Co.,  66  Peun.  St.  160;  De  Graffenreid  v. 
Brunswick,  &c.  R.  Co.,  57  Ga.  22;  Bowen  v. 
Bowen,  L.  R.  3  Eq.  541  ;  People  v.  Brooks, 
40  Mich.  ;  S.  C.  7  Rep.  785.  And,  a 
J'ortiori,  if  the  new  action  be  instituted  by 
a  party  to  the  suit  in  which  the  Receiver 
was  appointed.  Payne  v.  Baxter,  2  Tenn. 
Ch.  517;  Brien  v.  Paul,  3  Tenn.  Ch.  .360. 
Contra:  Paige  v.  Sniith,  99  Mass.  395; 
Blumenthal  v.  Brainerd,  38  Vt.  408;  Kinney 
V.  Crocker,  18  Wis.  74;  Allen  v.  Central  R. 
Co.,  42  Iowa,  683;  at  any  rate  where  the  suit 
is  for  property  not  embraced  in  the  receiver- 
ship: Hills  V.  Parker,  111  Mass.  508.  See, 
on  this  subject,  2  South.  L.  Rev.  576,  an 
article  by  Mr.  High,  and  4  South.  L.  Rev. 
18,  an  article  by  Mr.  Jones.  An  action 
brought  against  a  Receiver  without  leave  is, 
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questi 

388;  2  Story  Eq.  Jur.  §§  8-33  n,  833  6,  and 

note ;  Noe  v.  Gibson,  7  Paige,  5L3. 
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on  in  cases  where  the  Receiver  has  been  ai^pointed  erroneously," 
or  without  prejudice  to  the  rights  of  pereons  *  having  prior  *1744 
charges.^  This  rule  does  not,  however,  appl}-  until  a  Receiver 
has  actually  been  appointed ;  and  a  direction  to  appoint  a  Receiver  is 
not,  in  this  respect,  equivalent  to  the  order  appointing  him.-  The  Coiut 
will  not  protect  a  sheritt'  executing  process,  alter  he  has  notice  IVoni  a 
Receiver ;  *  but  ^vill  order  him  to  withdraw  from  the  possession,  and 
restrain  proceedings  against  him  b}'  the  execution  creditor ;  *  and  where 
the  sheritf  has  taken  propertv,  part  of  which  is  claimed  by  a  Receiver, 
the  latter  will  be  directed  to  give  a  list  of  the  propert}'  claimed  by  him 
to  the  sheritf:  who  will  be  ordered  to  withdraw  from  the  possession  of 
the  specified  property.^  It  has  i*ecently  been  held,  in  Ireland,  that  where 
a  Receiver  has  been  appointed  over  the  estate  of  a  tenant  for  life,  the 
remainder-man  has  a  right,  immediatel}-  on  the  decease  of  the  tenant 
for  life,  to  go  into  possession,  without  making  any  application  to  the 
Court.« 

Any  person  who  considers  himself  prejudiced  bv  having  a  Receiver 
put  in  his  way,  must  apply  b}'  motion  or  summons,  on  notice,  for  an 
inquiry  as  to  his  interest,  or  for  leave  to  commence  proceedings  against 
the  Receiver ; ''  and  he  must  do  this,  although  his  right  to  take  possession 
is  clear.*  The  inquiry  as  to  interest  is  conducted  in  the  same  manner 
as  it  would  be  if  the  property'  were  in  the  possession  of  sequestrators 
under  a  commission  of  sequestration.® 

It  may  be    mentioned  here,  that  Avhere    an  ejectment  was  actually 


1*  Ames  V.  Trustees  of  the  Birkenhead 
Docks,  20  Beav.  .332;  1  Jur.  N.  S.  529; 
Randtield  v.  Kandfield,  ubi  gup. 

1  See  Anon..  6  Ves.  287;  Brj'an  c.  Cor- 
mick,  1  Cox,  422. 

2  Defrics  v.  Creed,  11  Jur.  N.  S.  .300;  13 
W.  K.  f.:)2,  V.  C.  K.  [In  Fairlield  v.  Wes- 
ton, 2  S.  &  S.  DB,  it  was  held  tliat,  as  between 
the  parties  to  the  suit,  tlie  appointment  of  a 
Receiver  was  operative  from  the  date  of  the 
reference  to  the  Master.  Afterwards,  in  a 
contest  between  a  niort^^at^ec  an<i  execution 
creditor,  umler  17  &  18  Vic.  c.  31,  §  1,  which 
re(|tiiri-d  tiie  instruinrnt  of  ni<irt;;Mp'  to  he 
rf(^istfrrd,  it  was  licid  tliat  the  sheriff  liad 
tlie  l>ctter  title  to  the  property  by  levy  made 
lii'tween  an  order  apjiointiiif;  a  Receiver  on 
bill  tiled  by  the  morlpi^jet;  and  tiie  ^civin^;  of 
the  security  l)y  the  l<eceiver  in  compliance 
with  the  order  of  n]ijiointinent.  Krlwards  r. 
Edwards,  2  Ch.  Div.  21(1,  overrulint,'  .S.  ('.  1 
t'U.  I)iv.  4.")-t  Hut  an  interim  Receiver  will 
be  njipoinled  in  a  case  of  urgencv,  whose 
title  will  date  from  the  order.  Taylor  r. 
Eckersley,  2  Ch.  Div.  302. 

Id  the  United  States,  the  weight  of  au- 
thority is  that  the  <|ualilication  of  the  Ke- 
ceiver  by  the  execution  of  a  Imnd  relates 
back  to  the  date  of  the  appointment,  aTid 
overrides  intermeiliate  ri^'hts.  .Muvnard  r. 
Bond,  (i  Hep.  .''13(1.  Sup.  Crt.  ,Mn.;  "itulter  v. 
Tallis,  5  Sandf.  010;  .State  v.  Sturjfis.  T)  Abb. 
Pr.   Kep.   442;    Iligh   cm   Kec.    §   136.      In 
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Farmers'  Bank  t*.  Beasten,  7  G.  &  J.  421,  it 
was  held  that  the  ajjpointment  and  qualilica- 
tion  of  a  Receiver  by  the  Federal  Court 
would  not  prevail  against  the  levy  of  an 
execution  from  the  .State  Court  afterwards, 
but  before  the  Receiver  actually  took  posses- 
sion. And  see  Gephart  v.  Starrett,  47  Md. 
39(1.] 

3  Try  V.  Trv,  13  Beav.  422;  Rock  v. 
Cook,  2  Phil.  601 ;  2  De  G.  &  S.  493;  Onyon 
V.  Washbourne,  14  .lur.  497,  V.  C.  E. 

•*  Russell  y.  East  .\nglian  Railway  Coui- 
panv,  3  .M'N.  &  G.  104. 

6  See  Williner  r.  Kidd,  Seton,  1002,  No.  2, 
where  the  order  is  given. 

0  Jie  Stack,  13  Ir.  Chan.  Rep.  213. 

7  (ionnne  r.  West,  2  Dick.  472;  Anon.,  G 
Ves.  287;  Brvan  f.  Connick,  1  Cox,  422; 
Angel  V.  Smith,  9  Ves.  33,'j,  33(i;  Brooks 
V.  (Jreathed,  1  .1.  &  W.  176,  178;  SuMi 
V.  Ilarl  of  Etiingham,  2  IJeav.  2.32;  Gnoch  v. 
Haworth.  3  Iteav.  428;  Russell  v.  East  Ang- 
liiiM  Hallway  Company,  tihi  siiji.  ;  I'otts  v. 
Warwick.  iS:c.  t'anal  ('ompanv.  Kav,  142; 
[l.'andlield  r.  Randliel.l,  3  De  ^i.,  K.  .<•.!.  7<;(i ; 
Evion  I-.  Denbigh.  \c.  R.  Co.,  L.  IJ.  «  Va\. 
l4;  Brien  v.  Paul,  3  Teiin.  Ch.  3.'j7.]  For 
forms  of  notice  of  motion  and  HUininons,  sco 
V.d.   HI.  - 

"  Aiuin.,  0  Ves.  287.   [^.'a! />arte  Cochrane, 
L.  R.  20  E.|.  282.] 
»  Ante,  p.  1057. 
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brought  against  a  Receiver,  although  it  was  without  the  previous  leave 
of  the  Court,  the  Court  directed  an  iuquiry  whether  it  would  be  for  the 
benetit  of  the  parties  interested,  wlio  were  adults,  that  the  Receiver 
should  defend  the  ejectment,  and  charge  the  expense  in  his  accounts.^" 

Where  a  Receiver  paid  a  judgment  creditor  of  the  defendants,  an 
amount  demanded  b}-  him  under  a  garnishee  order  obtained  ^^  on  a  con- 
sen*t  improperly  given  by  the  Receiver,  the  judgment  creditor  was,  on 
motion,  ordered  to  refund  the  amount  to  the  defendants  ;  and  he  and 

the  Receiver  were  directed  to  pay  the  costs  of  the  motion. ^'^ 
*174o       *The  appointment  of  a  Receiver  does  not  affect  tlie  rights  of 

the  landlord  of  the  premises  ;  but  he  will  not  be  permitted  to 
exercise  those  rights  without  first  obtaining  the  leave  of  the  Court ;  and 
where  he  has  not  distrained,  and  the  furniture  in  the  house  of  a  tenant 
has  been  sold  under  the  direction  of  a  Receiver,  the,  landlord  has  no 
priority  over  the  other  creditors  in  the  proceeds  of  the  sale.^ 


Section  V.  —  Salary  and  Allowances."^ 

Unless  it  is  otherwise  ordered  (as  where  he  consents  to  act  without 
salary)  ,^  a  Receiver  will  be  allowed  a  salary,  or  have  some  other  allow- 
ance made  to  him,  for  his  care  and  pains  in  the  execution  of  his  duties.* 
The  amount  of  his  salary  or  allowance  is  not,  in  general,  fixed  till  the 
passing  of  the  first  account :  when  the  Receiver  will  be  allowed  either  a 
percentage  upon  his  receipts,  or  a  gross  sum,  by  way  of  salary. 

The  allowance  to  a  Receiver  of  the  rents  and  profits  of  a  landed 
estate  is  generally  5^.  per  cent  on  the  gross  amount  received.  This 
allowance  may,  however,  be  increased,  if  there  is  any  special  difficulty 
in  the  collection ;  or  diminished,  or  a  stated  salary  allowed,  where  the 
rental  is  very  considerable.^  Under  very  special  circumstances,  an  order 
has  been  made  that  the  Receiver  should  be  allowed  such  salary  as  the 
Judge  might,  on  the  passing  of  each  account,  think  reasonable.® 

10  Anon.,  6  Ves.  28-7.  Shore,  4  Drew.  501,  510,  as  to  the  party  to 

11  Under  the  Common  Law  Procedure  Act,       bear  the  allowance. 

1854  (17  &  18  Vict.  c.  125),  §§  60-65.  6  Neave  v.  Douglas,  26  L.  J.  Ch.  756,  M. 

li  De    Winton    v.   Mayor  of    Brecon,    28  R.     In  Price  v.  White,   1  Bailey  Eq.  240,  it 

Beav.  200;  6  .lur.  N.  S.  l046.  was  held,  that  a  Receiver  who  discharges  the 

1  Sutton  V.  Rees,  9  Jur.  N.  S.  456,  V.  duty  assigned  to  him,  is  entitled  to  the  usual 

C,  K.  commissions,   although   the^-   appear    to    be 

'  2  For  a  full  consideration  of  this  subject,  more  than  a  reasonable  compensation  for  the 

Bee  Edwards,  Receivers,  530  et  seq. ;  Matter  services  rendered.     In  some  instances  they 

of  Kellogg,  7  Paige,  265 ;  Vanderheyden  v.  may  be  more,  and  in   some  instances  less, 

Vanderhevden,    2    Paige.    287;    Matter    of  than  an  adequate   remuneration;    but   even 

Roberts,    3   .John.    Ch.    43;    Williamson   v.  this  is  preferable  to  the  uncertainty  of  suf- 

Wilson.   1   Bland,   439  ;    Ilolcombe  v.   IIol-  fering  the  rate  of  compensation  to  depend 

combe,   2   Beaslev  (N.    J.),    415;    Common-  upon  the  discretion  of  the  Master.     Nor  is  it 

wealth  17.  Eagle  Fire  Ins.  Co.,  14  Allen,  344;  any  ground  for  an  exception  to  the  general 

[Grant  v.  Bryant,  101  Mass.  567].  rule,  that  the  business  was  conducted  almost 

3  Ante,  p."  1732.  entirely  by  overseeis  and  factors,  inasmuch 

*  Ord.'xXIV.  1.               *  as  the' Receiver  has  incurred  the  responsi- 

6  Seton,  1006;  see  Dav  v.  Croft,  2  Beav.  bilities  incident  to  these  sub-agencies.     [The 

488;  4  Jur.    429;    Malcolm  v.  O'Callaghan,  compensation  should  be  such  as  is  reasona- 

3  M.  &  C.  52;  1  Jur.  838;  see  also  Shore  v.  ble  for  the  services  rendered  liy  a  person 
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The  subject  of  the  amount  proper  to  be  allowed  to  a  Receiver,  by  way 
of  salary,  underwent  mvestigation  in  Day  v.  Croft ; ''  and,  in  the  judg- 
ment in  that  case  Lord  Langdale  M.  R.,  who  had  inquired  of  the  INIas- 
ters  what  were  the  principles  upon  which  they  acted,  and  the  practice 
adopted  on  this  point  in  theii'  several  offices,  tliiis  states  the 
result  of  his  inquiries  :  '•  The  Masters  have  each  of  *  them  been  *1746 
good  enough  to  furnish  me  with  a  certificate  ;  and  I  find  tliat 
there  is  no  general  rule  which  universall}'  prevails  as  to  the  allowance 
to  a  Receiver.  Where  the  receipts"  consist  of  rents  of  freehold  and 
leasehold  estates,  ol.  per  cent  upon  the  amount  received  is  most  fre- 
(juently  allowed.  If  there  be  any  special  difficulty  in  collecting  the 
rents,  on  account  of  the  sums  being  extremely-  small  or  of  the  payments 
being  very  frequent,  as  weekl}'  payments,  then  the  allowance  is  increased. 
On  the  other  hand,  if  there  should  be  ver^-  gi-eat  facility  in  receiving  the 
rents,  then  less  than  5/.  per  cent  is  allowed.  One  of  the  Masters  has 
certified  to  me  a  case  where,  after  consideration,  he  allowed  only  4/.  per 
cent  for  the  receipts  of  rents  and  profits  of  freehold  and  leasehold  estates. 
Another  Master  has  certified  to  me  a  case  in  which  a  sum  paid  to  the 
Receiver  amounted  to  300/.  a  j'ear  for  the  first  year  ;  the  Receiver  was 
afterwards  allowed  150/.  only  for  a  succession  of  3'ears :  which  was 
afterwards  reduced  to  50/.  a  year,  for  the  receipt  of  the  same  rents. 
It  cannot,  therefore,  be  considered  as  a  universal  or  general  rule  that 
5/.  per  cent  should  be  allowed,  even  upon  the  receipts  of  rents  and 
profits.  It  maj'  be  increased  if  there  be  an}^  extraordinar}'  ditticult}' ; 
or  diminished  if  there  be  any  extraordinary  fixcility  in  the  collection. 
With  respect  to  other  receipts,"  each  Master  considers  himself  bound  to 
have  regard  to  the  degree  of  facility  or  difficulty  there  may  be  in  receiv- 
ing them.  They  have  sometimes  allowed  2]/.  per  cent;  but,  for  gross 
sums  of  money,  this  has  been  very  much  reduced,  and  1^/.  per  cent  has 
been  allowed  upon  many  occasions.  It  appears,  therefore,  that  the 
Masters,  as  they  ought,  consider  upon  each  occasion  what  is  fit  or  proper 
to  be  allowed,  having  regard  to  the  degree  of  difficulty  or  facility  expe- 
rienced by  tlu'  Receiver."  In  the  case  al)0ve  cited,  an  objection  was 
taken  to  an  allowance  which  h:id  been  made  to  the  Receiver,  of  5/.  per 
cent  on  certain  gross  sunis,  which  had  been  paid  to  him  for  the  redemp- 
tion of  mortgages  and  annuities,  and  for  annuities  and  interest  upon 
mortgages  ;  and  Lord  Langdale  thought  that  there  was  sufficient  in  the 
case  to  warr:iiit  an  rtrder  to  review  the  rei)ort.' 

The  practic*-  of  the  .Masters'  offices,  as  above  statecl,  is  generally  f<il- 

romfM^tfnt  to  pprform  the  duty,  rnthor  than  vices,  and    i«,  ordinarily,   five  per   cent   on 

any  lixfl  conitni^tsion :    .fotu-x  v.  Ki'cn,   115  incomes,  where  the  service'*  coiisist  in  rcnl- 

Mowt.  170;  and  should  not   tie   lin<)ed  on  the  ini;  land,    or  mana^in^   fiindM:     Stretch   v. 

rates  of  nrotit  in  the  siM-cilic  htisiness,  nor  on  Gowdey,  3  Tenn.  ("h.  .'>((.");  iii/rii,  ITO.'J,  n.  2.] 
the    pfifcial    (iiiHlitlcatiori«  of    the  Kecfivcr:  '  2  Heav.  48H,  4!(I. 

(iraiit   f.    !)exter,    101    Mass.   5(i7;    ami    "•■<'  l   Dnv  f.  rr..fl. 'J  Itcav.  488;  4  .Itir.    12i); 

Special    Hank    OnniniNsionerH    r.    Kratikliii  Ilolcmnlie  v.  Ilolcutnhe,  2  Heusley  (N.  .1  ), 

8av.    In-tt.,    11    K.    I.    MT  ;   slu.uld    be   the  41.'.,  417. 
tuual  commissions  or  wa^^es   for  similar  ser- 
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lowed  in  the  Chambers  of  the  Judges,  in  fixing  the  salar}',  or  making 
an  allowance,  to  a  Receiver. 

In  connection  with  this  subject  it  may  be  mentioned,  that  where  a 
Receiver  had  been  appointed  to  get  in  the  outstanding  estate  of  a  testa- 
tor, Lord  Langdale  held  that  the  Receiver  had  not  such  a  vested  right 
to  collect  the  whole  estate  as  entitled  him  to  prevent  the  money 
*1747  being  paid  into  Court,  without  passing  through  his  *  hands,  in 
order  that  he  might  obtain  his  poundage  ;  and  made  an  order,  on 
the  petition  of  some  of  the  parties  interested,  that  a  debtor  to  the 
estate,  who  was  willing  to  pay  the  amount  of  his  debt  to  the  Accountant- 
General  at  once,  might  be  at  liberty  to  do  so.^ 

A  Receiver  niav  be  entitled  to  allowances  beyond  his  salary,  for  any 
extraordinary  trouble  or  expenses  he  may  have  been  put  to  in  the  per- 
formance of  his  duties  ;  '^  or  in  prosecuting  or  defending  any  legal  pro- 
ceedings brought  b}'  or  against  him.®  If,  however,  such  allowances  are 
objected  to,  they  will  not,  in  general,  be  sanctioned,  unless  they  have 
been  inciu'red  with  tlie  approbation  of  the  Court  or  Judge* 

Upon  this  ground.  Lord  Cottenhara  discharged  an  order  of  Sir 
Lancelot  Shadwell  V.  C,  directing  the  Master  to  review  his  report 
upon  a  Receiver's  account,  with  reference  to  certain  sums  which  the 
Receiver  had  claimed  on  account  of  journeys  taken  by  him  to  P'rance, 
for  the  recovery  of  propert}^  belonging  to  the  estate  before  the  tribunals 
there,  but  which  the  Master  had  disallowed.  It  is  to  be  observed,  how- 
ever, that  the  result  of  the  journeys  had  been  unfavorable,  and  that  no 
benefit  had  accrued  to  the  estate  from  the  proceedings  instituted ;  but 
it  ma}-  be  inferred  from  his  Lordship's  judgment,  that  if  success  had 
attended  the  exertions  of  the  Receiver,  and  he  could  have  shown  that 
such  success  had  arisen  from  his  presence  in  Paris,  he  would  have 
considered  it  "inequitable  for  the  parties  to  take  the  benefit  of  such 
exertions,  without  defraying  the  expenses  which  had  attended  them, 
although  no  previous  authority  for  incurring  them  had  been  given."  ^ 

In  a  case  before  Sir  Anthony  Hart,  in  Ireland,  where  the  Receiver 
of  a  lunatic's  estate  had  instituted  proceedings,  which,  being  wrong  in 
form,  he  abandoned,  and  afterwards  took  other  proper  proceedings, 
which  were  successful  for  the  estate,  the  Court  refused  to  allow  him  the 
costs  of  the  abandoned  proceedings  :  although  the  Master  reported  that 
the  Receiver  had  acted  bona  fide,  and  ought  to  be  allowed  the  costs. ^ 

1  Haigh  V.  Grattan,  1  Beav.  201.  tors,  &c.    Matter  of  the  Bank  of  Niagara,  6 

2  See   Williamson   v.    Wilson,   1    Bland,       Paige,  213. 

433;  Adams  v.  Haskell,  G  Cal.  475.  The  3  Potts  «.  Leighton,  15  Ves.  276;  Courand 
commissions  allowed  by  law  are  intended  to  v.  Hanmer,  9  Beav.  3;  see  Holeombe  v.  Hoi- 
be  a  full  compensation  to  the  Receiver  for  combe,  2  Beasley  (N.  J.),  415. 
his  personal  services  in  the  execution  of  his  *  Re  Ormsby,  IB.  &  B.  189;  Swaby  v. 
trust.  He  is  not  authorized  to  act  himself  as  Dickon,  5  Sim."  629;  Bristowe  v.  Needham, 
counsel  in  the  business  of  his  trust,  so  as  to  2  Phil.  190. 

entitle  himself  to  extra  counsel  fees  for  pro-  ^  Malcolm  v.  O'Callaghan,  3  M.  &  C.  52, 

fessional    services,    beyond    the   allowances  58,   63;    1  Jur.  838;  Bristowe  v.  Needham, 

provided  in  the  fee-bill  to  attorneys,  solici-  ubi  sup. 

6  Jtt  Montgomery,  1  Moll.  419. 
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Where  an  application  by  a  defendant  against  a  Receiver  was  refused 
with   costs,   and  the  defendant  was  unable   to   pay  the  costs, 
*  the  Receiver  was  held  to  be  entitled  to  deduct  his  costs,  as  *1748 
between  solicitor  and  client,  from  the  balance  in  his  hands. ^ 


Section  VJ.  —  Potcers,  Duties,  and  Liahilities  of  Receivers. 

The  course  to  be  pursued,  to  obtain  possession  or  attornment  of 
estates  comprised  in  a  receivership,  has  been  discussed  in  a  former 
page.'* 

If  a  solicitor  in  the  cause  has  received  rents,  he  must  pay  them  over 
to  the  Receiver  appointed  therein  ;  and  he  will  not  be  permitted  to  set 
up  a  lien  on  them  for  his  costs.' 

The  Receiver  is  entitled  to  all  the  rents  in  arrear  at  the  time  of  his 
appointment,*  and  to  the  rents  which  subsequently  accrue  during  the 
continuance  of  the  receivership  ;  and  an  order  may  be  obtained  on 
motion  or  summons,  with  notice  to  the  tenant,  for  payment  thereof  by 
him  to  the  Receiver,  notwithstanding  he  has  not  attorned.^ 

After  the  tenants  have  attorned  to  the  Receiver,  and  so  created  a 
tenancy,  as  between  them,''  the  Receiver  may  also  distrain,  in  his  own 
name,  for  rent  accrued  during  such  tenancy,"  without  first  obtaining  an 
order  so  to  do  ;  ^  but  a  distress  for  rent  accrued  before  that  time  must 
be  made  in  the  name  of  the  person  who  has  the  legal  right  to  the  rent ;  ^ 
and  if  he  is  a  party  to  the  suit,  or  otherwise  bound  by  the  proceedings 
therein,  or  if  tliere  is  any  doubt  who  has  the  legal  right  to  the  rent,  an 
application  should  be  made  to  the  Judge  at  Chambers  for  his  di- 
rections thereon.^"     It  *  appears  also,  from  Brandon  v.  Brandon,^  *1740 

1  Courand  v.  Hanmcr,  uhi  tup.  fendant  himself,  by  force,  without  an  express 

*  See  nn'p,  pp.  1741,  17-12.  order  of  the  Coiirl   direitini,'  him   to  do  so. 
8  Wickens  f.  Townshend,  1  R.  &  M.  361.       Parker   v.    Browiiini;,    8    Pai^e,   ;)88;    see   2 

*  CcKlrinpton  v.  Johnstone.  1  Beav.  524;  Story  Eg.  Jur.  §  8aa;  Sea  Ins.  Co.  v.  Steb- 
rSeat  «'.  Kni^'ht,  3  Tenn.  Ch.  262;]  ante,  p.  bins,  8  Paige,  .565.  He  has  no  powers  ex- 
1742.  cept  such   as  are  conferred   on   him   by  the 

6  Hobson  I'.  Sherwood,  19  I^av.  575;  order  for  liis  appointnu-nt,  and  tin;  course 
ante  p.  174.'t.  lOr  forms  of  notice  of  mo-  and  practice  of  tiic  ('onrl:  Vcrphinck  r. 
tion  and  summons,  see  Vol.  III.  Mercantile  Ins.  Co.,  2  I'ai-e,  4.5-2:  ex.eptms 

0  W.K.dfall,    376;    Evans    v.    Mathias,    7  wlure  he  is  appointed  under  i)articular  stai- 

El.  &    Bl.   b'M),  601;  3  .Jur.   N.  S.  ~'Xi.  71».5;  utes,  as  incases  of  procecdini;s  against  cor- 

and  s<"e  White  v.  Smale,  22  Beav.  72;  S.  C.  poralions,   in  which,   in  New  York,  he  is  a 

n./ffi.  White  v.  .James,  26  Beav.  191;  4  Jur.  statutory  assignee,  vested  with  nearly  all  tlie 

N.  S.  1214.  jiowers  and   authority  of  the  assignee  of  an 

7  WrM.dfail,  376;  Mitchcl  u.  Dukeof  Man-  msotvcnt  debtor.  Jli'l.;  Attoriicy-(;eneral 
Chester,  J  Dick.  787.  v.    Life   &    lire   Ins.  Co.  4   Paige,  224:   I'.d- 

»   WfKxIfall,     ■176;     Pitt    v.    Snowden,     3  wards,    Keceiv.    4.     Persons,  appointed   Ke- 

Alk.   7.50;  Dancer  v.   Ha.stings,  4   Biiig.   2;  ceivers   or    trustees    in    such    ca^cs.    hold    a 

12  Moore,  .34;  B<nnctt  v.  Robins,  6  Car.  &  power  much   larger  and  ol  a  dincnnt  char- 

p_  375(.  acler  from   that   of  ordinary    Re«eivers  in  a 

«  Woodfall     .376;    Pitt    p.   Snowden,    ubi  (  hancer^-  suit.     See   Atlas  Bank    r.  Nahant 

sup. ;  and  see  .^hellv  c.  I'elhain,  1  Dick.  120;  Bank,  23  Tick.  48'.»;  S.  C.,  3   Met.    581.     A« 

Kaincock  r.  Simpson.  Uj.  120,  n.;   Hiiglies  r.  to  distreHs<s   for   rent,   s.e   Add.  Cont.  3.13; 

Hughe-,  3  Bro.  (J.  0.  87;   1  Ves.  .L  161.  Dixon,     194-230:     L.     C.     (Jonv.    260-200; 

1"   Jhi'l.    A  Receiver  is  under  no  obligation  AVoodfall,  357-429.  ^ 

tf)  alt.iii|it  I"  take  pri>(x-rfy  from  the  |«isses-  1  5  .Mad.  473. 

kion  of  a  third  per»on,  or  even  from  the  de- 
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that  tho  practice  is  for  the  Roccivor  to  distrain  upon  his  own  discretion 
for  rent  in  arrear  within  tho  year  ;  but  if  in  arrear  for  more  than  a  year, 
thou  an  order  is  necessary. 

An  application  for  U>avc  to  distrain  is  made  at  Chambers,  and  ordi- 
narily by  summons  ;  but  it  is  not  usual  to  di-aw  up  a  formal  order  in 
such  cases  :  the  minute  made  by  the  Chief  Clerk  of  the  directions  given 
being  deemed  sullicient.'^ 

In  an  ordinary  case,  a  Receiver  may,  in  his  discretion,  let  for  a  year 
certain  or  less,  or  for  any  term  not  exceeding  three  years,  without  ap- 
plying for  the  sanction  of  the  Judge.*  He  has  also  an  implied  author- 
ity to  determine  such  tenancies  by  a  regular  notice  to  quit ;  *  but  he 
ought  not  to  raise  their  rents,  on  slight  grounds,  without  leave  of  the 
Court ;  ^  and  he  cannot  bring  an  ejectment,  or  take  any  other  step  to 
evict  a  tenant,  without  the  sanction  of  the  Judge." 

A  Receiver  may,  with  the  sanction  of  the  Judge,  demise  for  terms 
of  years ; '  but,  under  the  present  practice,  leases  of  property  in  the 
hands  of  a  Receiver  are  usually  directed  to  be  made  by  the  person  hav- 
ing the  legal  estate  or  power  of  leasing ;  and,  if  necessary,  recourse  is 
had  to  the  provisions  of  the  various  statutes, conferring  jurisdiction  on 
the  Court  to  sanction  leases.^  The  sanction  of  a  Judge  to  a  lease,  or 
agi-eement  for  a  lease,  of  property  comprised  in  a  receivership,  is  ob- 
tained in  the  manner  before  explained  in  treating  of  the  management 
of  property.^ 

The  Court  will  not  permit  a  Receiver  to  lay  out  more  than  a  small 
sum  at  his  own  discretion.  It  is  improper,  therefore,  for  a  Receiver, 
or  a  guardian,  to  do,  without  the  sanction  of  the  Judge,  any  act  which 
may  involve  the  estate  in  expense.^''  Upon  this  ground,  if  an  ejectment 
is  brought  against  a  Receiver,  or  an  action  for  any  thing  done  by  him 
in  the  performance  of  his  duty,  he  should  not  defend  the  action 
*1750  without  the  sanction  of  the  Judge  *  pre^dously  obtained ;  and 

2  For  form  of  order  to  distrain  in  the  case  in  which  he  neglects  to  obtain  this  or- 
name  of  a  defendant,  see  Seton,  1013,  No.  der.  Adams  v.  Woods,  15  Cal.  206;  Hooper 
3;  and  for  form  of  sununons,  see  Vol.  III.  v.  Winston,  24  111.  353.     In  a  case  where  a 

3  Sliuff  V.  Holdaway,  M.R.  in  Chambers,  Receiver  was  authorized  to  prosecute  suits 
27  Mav,  1863.               "  for  the  recovery  of  assets  of  the  estate,  and 

■4  Woodfall,  52,  and  cases  there  cited.   As  the   Receiver  having,  without  an  order   of 

to  notices  to  quit,  see  ib.  286-308,  998.  Court,  paid  a  sum  exceeding  one  thousand 

5  Woodfall,  .52.  dollars,  as  a  reward  for  finding  of  important 

<5  Wvnne  v.  Lord  Newborough,  1  Ves.  J.  books  of  accounts,   which  had  been  lost,   it 

164;  3  bro.  C.  C  88.  was  held,  that  this  amount  should  nevertlie- 

"  1  Piatt  on   Leases,  389  ;    Woodfall,  51  less  be  allowed  in  his  accounts.     Adams  v. 

see   also    Dancer    v.   Hastings,   4    Bing.   2;  Woods,  siiprn.     What  is  said,  ««<«,  pp.  1342, 

Neale  v.  Bealing,  3  Swanst.  304,  n. ;   Wynne  1343,  as  to  management  of  property  by  trus- 

V.   Lord  Newborough,  ubl  sup. ;   Gibbins   v.  tees   will   ajjjily,    in   general,    to   Receivers. 

Howell,  3  Mad.  469;  Baylies  v.  Baylies,   1  [Confirmation  is  necessar}' to  the  validity  of 

Col.  537.                               '  a  Receiver's   sale.      Simmons   v.    Wood,   45 

8  See  post,  Chap.  XLV.,  Statutory  Juris-  How.  Pr.  262.   A  purchaser  from  a  Receiver, 

diction.  under  order  of    Court,  is   not  bound  to  m- 

«  Ante,   pp.    134-3,  1.344;  and  see  White-  quire  whether  errors  intervened  in  the  action 

head  v.  Bennett,  5  W.  R.  419,  V.  C.  K.  of  the  Court,  or  irregularities  in  the  action  of 

10  In  general,  a  Receiver  should  pay  out  the  Receiver.     Koontz  v.  Northern  Bank,  16 

nothing  without  an  order  of  Court,   but  he  Wall.  196.] 
H-ill  not  be  denied  reimbursement  in  every 

1G72 


POWERS,   DUTIES,    AND  LIABILITIES  OF  RECEIVERS.  *1751 

where  the  Receiver,  without  the  authority  of  the  Court,  defended  actions 
arising  out  of  a  distress  made  by  him  upon  a  tenant  of  the  estate,  for 
rent,  the  Court  refused  to  allow  him  his  costs  of  the  action.^ 

So  likewise,  although  a  Receiver  may  lay  out  small  sums  of  money 
in  customary  repairs,  or  ma}"  allow  the  same  to  the  tenant,  the  Court  is 
not  in  the  habit  of  permitting  Receivers  to  apply  the  trust  funds  in 
repairs,  to  any  considerable  extent,  without  a  previous  application  to 
the  Judge. ^  Formerly,  the  Court  acted  strictly  upon  this  rule,  and 
never  permitted  a  Receiver  to  lay  out  money  on  the  estate  without  a 
previous  order :  but  now,  where  the  Receiver  has  laid  out  money,  in 
repairs  or  otherwise,  without  such  previous  order,  he  may  be  allowed 
the  money  so  laid  out,  if  it  is  found  to  have  been  beneficial  to  the  estate  ; ' 
and  where  he  has  defended  an  action  successfulh',  he  may  be  allowed  his 
costs,  although  he  had  not  obtained  the  previous  sanction  of  the  Court.* 

"When  a  Receiver  is  appointed  to  get  in  outstanding  personal  property, 
it  is  his  duty  to  collect  all  that  he  can  get  at :  to  enable  him  to  do 
which,  the  order,  under  which  his  appointment  is  made,  usually  directs 
the  parties  to  deliver  up  to  him  all  securities  in  their  possession  for 
such  property,  together  with  all  books  and  papers  relating  thereto.*  If 
the  parties  in  whose  hands  such  securities  or  papers  are,  refuse  to  de- 
liver them  up,  the  Receiver  should  give  notice  of  such  refusal  to  the 
party  conducting  the  proceedings  :  to  the  intent  that  he  may  take  the 
necessary  steps  for  enforcing  the  order.^  If  the  persons  indebted  to 
the  estate  refuse  to  pay  the  amounts  due  from  them,  the  sanction  of  the 
Judge  must  be  ol>tained  to  the  Receiver  putting  the  same  in  suit.'' 

*  Where  the  order  directs  that  thelleceiver  shall  keep  down  the  *1751 

1  Swaby  r.  Dickon,  5  Sim.  G29.  proceed  by  suit  against  him,  or  tiic  plaintiff 

2  Attorney-General  r.  Vigor,  11  Vcs.  50^;  must  make  him  a  party  to  iiis  suit,  and  apply 
and  «ce  Blunt  r.  Clitherow,  C  Ves.  799;  to  have  his  receivership  extended  to  the 
Thomhill  V.  Thornhill,  14  Sim.  GOO.  As  a  property  in  his  hands,  so  that  an  order  may 
general  rule,  the  amount  should  not  exceed  oe  made  for  its  deliver}-,  and  may  bo  en- 
SOl.  a  year.  Where  the  amount  proposed  to  forced  by  process  of  contempt.  Parker  v. 
be  expended  by  the  Receiver  is  small,  the  Urowning,  8  I'aige,  .'iSS.  A  Receiver  can 
sanction  of  the  Judge  will  be  given  on  j)ro-  neither  be  bound  by  any  implied  waiver,  nor 
duction  to  his  Chief  Clerk  of  a  letter  from  can  he  expressly  waive  any  legal  technical 
the  Receiver,  stating  the  propriety  of  the  defence,  or  abandon  an  ecpiitalile  one. 
intended  exfH-nditure,  and  the  maximum  McEvers  v.  Lawrence,  1  Hoff.  Cli.  17'2. 
amount  to  be  laid  out.  Nor  has  a   Receiver  power  to  dispense  with 

*  Tempe!<t  v.  Ord,  2  Mer.  55;  and  see  the  conditions  of  a  policy.  Jbiil.  A  Re- 
Morris  p.  Elme,  1  Vcs.  .J.  13!);  Blunt  v.  ceiver  may  maintain  an  action  against  tho 
«'liiherow,  and  Attoniey-General  v.  Vigor,  judgment  debtor  for  properly  converted  by 
ulii  tup.  him  alter  the  lirceiver's  aiijunnluient.    (laril- 

*  llristowc  p.  Neodham,  2  I'hil.  190.  ner  r.  Smith,  '29    llarb.  (N.  Y.)  (JH.     Hut   a. 

*  iSec  form  of  order,  Selon,  1002,  No.  1  ;  Receiver,  a|)poinled  in  a  suit  in  I'.ipiity  i<) 
ante,  p.  I'.'JS.  foreclose  a   mortgage  of    a   railroad,   cannot 

6  ^ormo<leof  enforcing  ordcru,  see  nnU,  maintain  a  suit  to   recover  earnings  of    llio 

p.  104.'J  tt  itrf.  road  accruing  before  his  ai)poinlmenl.   Noyeg 

'  See   Seton.    1013,    1031;   and   Wood    v.  v.  Rii  li.  .VJ  Maine,  II.').     Receivers  appointed 

Hitching",    2    i{<nv.   289,   294;    4    .Iiir.    8.')8;  in  another  State  or  country  nuiy  sue   in   tho 

and  sec 'in/*',  p.  l.'U.'l;   Hri«lowc  ».  Needliain,  Courts  of  New  York.     Riirik  i'.  St.  .lohn,  29 

2   I'hil.    19r,  ;   Ward   r.   Swift,  0    Hare,   .112;  Uarb.  (N.  Y.)  58.').     In   an    action   by   a   Rc- 

Swabv  r.  I»i>k<in,  5  Sim.  tl2".i;   1   S^lon   Dec.  ceiver,  it  is  not  neces-ary  that   hi'  should  set 


(M  Kng.  cd.)  381.    f  Huf  we  I'.xp'irlr  Harris,  out  all  the  proceedings  by  which  he  was  aj>- 

2Ch.    Div.  423.)     Where  the   property  is  in  pointed.     Stewart  v.  lt<!ebe,  28  Rarb.  (N.  V) 

ird  (KTson,  who  dnims  34 

le  Receiver  must  cither 
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the  pf»ss<!ssion  of  a  third  (K-rson,  who  dnims       34. 

the  right  to  retain  it,  the  Receiver  must  cither  [The  weight  of  authority  i«  that  a  receiver 


•1751 


RECEIVERS. 


iutorost  of  incninihrancos,  or  make  any  other  payments,  he  must,  of 
course,  comply  with  that  order,  and  the  sums  so  paid  by  him  will  be 
allowed  him  in  his  account.  He  must,  however,  take  proper  receipts 
from  the  persons  to  whom  he  makes  such  payments ;  ^  and  it  must  be 
remomborod  that,  in  i)assing  his  accounts,  the  Receiver  will  be  subject  to 
the  rules  to  which  all  other  accounting  parties  are  subject ;  '^  and  he 
■will  only  be  allowed  to  discharge  himself  by  atlidavit  as  to  those  pay- 
ments which  are  under  forty  shillings  :  for  all  other  payments,  he  must 
produce  proper  vouchers. 

A  Receiver  will  be  responsible  for  any  loss  which  may  be  occasioned 
to  the  estate  from  his  wilful  default :  ^  therefore,  if  he  places  money 
received  by  him  in  what  he  knows  to  be  improper  hands,  the  Court  will 
oblige  him  to  pay  it  out  of  his  own  pocket.^  But  if  he  deposits  the 
moneys  with  a  banker  for  safe  custody,  he  will  not  be  answerable  for 
the  failure  of  the  banker  if  the  moneys  are  not  mixed  with  his  own 
moneys,  and  they  were  bond  fide  deposited  for  safe  custody,  under 
circumstances  in  which  they  could  not  properly  have  been  paid  into 
Court.* 

A  Receiver,  however,  will  be  held  answerable  for  the  loss  occasioned 
by  the  failure  of  a  banker  with  whom  he  deposited  moneys  for  security, 


must  sue  at  Law  in  the  name  of  the  person 
having  tlifi  legal  right,  and  cannot  sue  in  his 
own  name  unless  clothed  with  the  legal  right 
either  bv  Law  or  the  order  of  the  Court. 
Manlove"  ■[;.  Burger,  38  Ind.  211;  High  on 
Rec.  §  209  et  seq.  And  see,  for  the  opposite 
views  of  the  effect  of  an  order  of  Court  in 
authorizing  the  Receiver  to  sue  on  choses  in 
action  in  his  own  name,  Wray  v.  Jamison, 
10  Humph.  186  and  Battle  v.  Davis,  66  N.  C. 
252.  He  may  sue  in  his  own  name  without 
having  the  parties  interested  before  the  Court. 
Davis  V.  Gray,  16  Wall.  203,  affirming  S.  C. 
1  Woods,  420.  K  chattels  have  been  reduced 
to  possession  by  the  Receiver,  or  conveyed  to 
him,  he  mav  sue  for  them  in  his  own  name, 
even  in  another  State.     Graydon  v.  Church, 

7  Mich.  51 ;  Cagill  v.  Wooldfidge,  4  Cent.  L. 
J.  6,  a  decision  of  the  Sup.  Crt.  of  Tennessee. 
And,  generally,  a  Receiver  may  sue  in  ano- 
ther State  for'property,  when  tlie  only  ques- 
tion is  one  of  title.    Hurd  v.  City  of  Elizabeth, 

8  Cent.  L.  J.  49-3,  a  decision  of"  the  Sup.  Crt. 
of  New  Jersey.  It  would  be  otherwise  where 
the  suit  would  interfere  with  the  rights  of 
creditors  in  such  State,  or  contravene  its 
policy.  Booth  v.  Clark,  17  How.  322;  Insur- 
ance Co.  V.  Needles,  .52  Mo.  17;  McAlpin  v. 
Jones,  2  La.  Ann.  710;  Willitts  v.  Waite,  25 
N.  Y.  584;  Taylor  v.  Columbian  Ins.  Co.,  14 
Allen,  353;  Hunt  r.  Columbian  Ins.  Co.,  55 
Me.  298.  And  see  Bidlock  v.  Mason,  11  C. 
E.  Green,  230.  And  the  title  of  a  Receiver 
who  takes  property  to  another  State  will  pre- 
vail there.  ?ond\'.  Cooke,  6  Rep.  576,  Sup. 
Crt.  Conn. 

A  Receiver  appointed  "to  collect"  the 
effects  of  a  corporation,  has  no  authority  to 
bring  suit  to  get  in  the  effects  unless  specially 
authorized  by  order  of  the  Chaucellor,  and 


the  failure  to  produce  such  order  will  be  fatal 
to  his  suit.  Screven  v.  Clark,  48  Ga.  41.  If 
the  Receiver  has  not  been  authorized  to  sue 
by  the  order  appointing  him,  he  may  bo  by  a 
subsequent  order.  Lathrop  v.  Knapp,  37 
Wis.  307.  And  see,  as  to  the  authority  to  sue 
conferred  bv  order  of  Court,  Haves  v.  Brotz- 
man,  46  Md.  519. 

Receivers  appointed  by  statutory  authority 
are  clothed  with  greater  power  than  an 
ordinary  Receiver,  and  may  sue  in  their  own 
name.  'Bostwick  r.  Menck,  40  N.  Y.  383; 
Hamlin  v.  Wright,  23  Wis.  491;  Miller  v. 
Mackenzie,  29  N.  J.  Eq.  291.] 

1  As  to  the  Receiver's  liability  to  an  in- 
cumbrancer, in  case  he  allows  an  improper 
partv  to  receive  rents,  see  Gurden  v.  Badcock, 
6  Beav.  157. 

2  Ante,  p.  1221  et  seq. 

3  If  two  Receivers  are  appointed  to  close 
up  the  affairs  of  a  corporation,  and  one  of 
them  misappropriates  the  funds  by  using 
them  for  his  own  profit,  and  the  other  is 
guilty  of  gross  neglect  of  his  duties,  giving 
no  attention  to  the  matters  intrusted  to  his 
care  aiul  supervision,  they  will  be  jointly 
liable  for  the  balance  found  justly  due  upon 
stating  their  account,  and  will  be  chargeable 
with  interest.  Commonwealth  v.  Eagle  Fire 
Ins.  Co.,  14  Allen,  344. 

In  Hooper  v.  Winston,  24  111.  353,  the -Re- 
ceiver was  ordered  to  account  for  interest 
which  he  might  have  earned. 

4  Knight" ».  Lord  Plimouth,  3  Atk.  480; 
1  Dick.  120;  but  see  2  R.  &  M.  219;  see  also 
Rowtii  V.  Howell,  3  Ves.  565. 

6  Salway  v.  Salway,  4  Russ.  60;  2  R.  & 
M.  215;  S.  C.  nam.  White  v.  Baugh,  9  Bli.  N. 
S.  181;  3CL&F.  44. 
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if  the  deposits  are  made  in  such  a  way  that  he  parts  with  the  absolute 
control  over  the  fund.  Therefore,  in  the  case  last  cited,  where  a 
Receiver  paid  the  sums  which  he  had  received  into  a  banking  house  to 
the  joint  account  of  his  sureties,  under  an  arrangement  with  them  that 
all  drafts  for  the  sums  so  paid  in  should  be  written  b}-  one  of  the  sure- 
ties and  signed  by  himself,  it  was  held  by  Lord  Brougham,  and  after- 
wards by  the  House  of  Lords  upon  appeal,  that  the  Receiver  was  liable 
to  the  loss  occasioned  by  the  failure  of  the  banking  house. ^ 

The  case  will  be  the  same,  if  the  Receiver  deposits  the  money  with, 
or  remits  it  to,  a  banker  for  his  own  credit  and  use,  and  not  to  a 
separate  account  for  the  trust,  and  the  banker  afterwards  *  fails  ;^  *1752 
or  where,  although  he  has  deposited  the  amount  to  a  separate 
account,  he  has  been  in  default  in  passing  his  accounts,'^ 

A  Receiver  is  not,  in  general,  justified  in  making  any  application 
himself  to  the  Court.  If,  in  the  course  of  the  proceedings,  it  should 
become  necessary  to  take  the  directions  of  the  Judge,  the  Receiver 
should  apply  to  the  party  conducting  the  proceedings  to  make  the  neces- 
sary application;  and,  in  the  event  of  his  refusal,  the  Receiver  may 
himself  appl}'.' 

Applications,  with  reference  to  the  property  under  the  management 
of  a  Receiver,  are  usually  made  by  summons  at  Chambers  ;  *  but  where 
the  application  is  made  by  a  person  not  a  party  to  the  suit,  with  ref- 
erence to  landed  property,  it  has  been  made  by  petition.^ 

[The  Uability  of  a  Receiver  has  been  frequently  considered  of  late 
years,  the  decisions  being  conflicting,  as  shown  by  the  note."] 

«  Salwav  r.  Salwav,  2  R.  &  M.  215 ;  Affd. "  able  to  him,  either  in   the  selection  of  the 

nom.  White  v.  Haugh;  ubi  sup.  agents  or  in  the  performance  of  anv  duty. 

1  Wren  v.  Kirton,  11  Ves.  377.  So,  it  has  also  been  held,  in  the  case  ot  the  in- 

2  Drover  f.  Maudeslev.  8  Jur.  547,  L.  C. ;  jurv  nf  an  emplovt^e  by  the  negligence  of  a 
7  Jur.  8,  V.  C.  E. ;  and  see  Wilkinson  v.  co-employee.  IKnderson  r.  Walker,  55  Ga. 
Bewick,  4  Jur.  N.  S.  1010,  M.  R.  481.     -\nd  the   liability   of   the    Receiver  is 

8  Ireland  v.  Eade,  7   Beav.  55;  Parkers.  not,   ordinariiv,  personal,  but  only  a  charge 

Dunn,  8  Beav.  4!)7.  upon  the  earnings  of  tlie  subject  of  the  Re- 

*  See  Seton,  1017.     For  forms  of  orders  on  ceivership.     Meara  i'.  Ilolbrook,   ubi  supra; 

Buch  ajiplications,  see  ib.  1012  et  seq.  ;  and  Cowdrey  v.   Galveston,  &c.  R.  Co.,  9:)  U.  S. 

for  forms  of  siimnionses,  see  Vol.  III.  352.     And  these  earninp  are  chargeable  with 

5  Richards  v.  Ricluirds,  .lolins.  2.55.  the  value  of  goods  lost  in  transporlation.  and 

[0"A   Heceiver,  op.Tiitiiig  a  railroad  un-  witli  damages  to  properlv  during  tlio  manage- 

der  the  orders  of  a  Court  of  K(|uity,  stands,  ment.     93    U.   S.   3.52;  N.-wcIl   v.   Smith,  49 

in   respect  to  dutv  and   liability,  just  where  Vt.  255.     Subject,   however,  to    pre-e.xisting 

the  corporation  would,  were  it  operating  the  liens.      Da.venport   v.   Receivers,    2   Woods, 

road;  and   the  question    whether  or  not  the  519.     A  Receiver  appointed  by  tlie  (iovernor 

Receivf-r  is   liable   for    negligence    must    be  of  tlie  State  under  a  statutory  mortgage  w  a 

tested  bv  the  same  rules  that  would  be  apiilied  public  agent,  an<l  not  liable  for  the  ads  of  his 

if  the  corjK.ration  was  the  actual  part  vdetend-  agents.     Krwin   r.   Davenport,  9   Ileisk.44; 

ant  before  the  Court."     I'er  Van  I  feel  V.  C.  Hopkins  t'.   Connel,  2  Teiin.  Ch.  323;  State 

in  Klein  r  .lewelt,  II  C.  r,.  Green,  474,  citing  r.    Ilill,    54    Ala.  fl".      And    see    Duncan   r. 

Meara  v.  HoH.rook.  20  Ohio  St.  137;  Blum-  Findlnter,  0  CI.  vV  V.  894,  aiul  M<-rsey  Docks 

enthaU.  Braiiierd,  38  Vt.  402;  I'aige  r.  Smith,  Trustees  v.  Gibbs,!,.  R.  1  II.  I,.  1 1 1.     Receiv- 

99  Mass.  .T.t5;  St.  .lo-ej.h  R.  Co.  r.  Smith,  19  ers   who  wilfully   and   corru()lly   exceed  the 

Kan.  225.      But   in  Cardot  r.  Burney,  (i3  N.  powers  ronferred  upon  them  are  liable  for  the 

Y.  281.  where   these   rases   are   revie'wed,  the  actual    ilaiiiage    sustained.      Siniilon    »'.    Aln- 

decision  was  that  the  Rereiver,  in  the  absence  Imma,  &C.    R.  Co.,  2  Woods,  UW,.     And  see 

of  evidence  that  he  assumed  to  act  ollierwi-e  Davis  i-.  (;ray,  HI  Wall,  203,  wlieie  the  ollici-, 

than  ns  an  olbcfT  of  Court,  was  not   liable  in  duties,  and  powers  of  a  Receiver  of  a  lailroiin 

an  aclitpii  fr)r  negligence  causing  the  death  of  are  htated.     Thi>  receiver  of  a  corpoialiou   is 

a  passenger,  no  perBonul  neglect  being  im[iut-  bound   by  the  charter  to  the  same  extent  UB 
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Section  VII.  —  Receivers^  Accounts. 

A  Receiver  must  leave  his  accounts  at  the  Judge's  Chambers,  on  the 
days  appointed  for  that  purpose  by  the  Judge.'' 

Tlio  account  should  be  made  out  in  the  prescribed  forra.^  In  the 
first  account  the  Receiver  passes  he  should  state,  in  the  column  for 
observations,  how  each  tenant  holds ;  and  every  alteration  should  be 
noticed  in  the  subsequent  accounts :  in  this  column  should  also  be  en- 
tered any  remarks  the  Receiver  may  think  proper  to  make  as  to  the 
arrears  of  rent,  the  state  of  repairs,  or  otherwise.'  If  the  account  is 
drawn  in  an  irregular  manner,  the  Receiver  may  be  ordered  to  draw  it 
up  in  proper  form,  and  to  pay  the  costs  occasioned  by  his  irregular- 
ity.i" 

Upon  leaving  the  account,  a  summons  to  proceed  thereon  is  taken 
out  \)y  the  Receiver's  solicitor,  and  served  upon  such  parties  as  are  en- 
titled to  attend  the  passing  of  the  accounts. ^^  If  the  Receiver  neglects 
to  take  out  this  summons,  any  of  the  parties  may  do  so.  The  Receiver 
is  usuallj'  directed  to  hand  copies  of  his  account  to  such  of  the  parties 
as  are  entitled  to  attend  upon  the  passing  thereof ;  and  to  charge 
*1753  for  the  same  in  his  costs  ;  ^^  and  *  where  the  plaintiff  or  a  defend- 
ant is  entitled  to  attend,  he  is  allowed  to  take  a  copy,  notwith- 
standing his  solicitor  is  also  the  solicitor  for  the  Receiver. 

Upon  the  return  of  the  summons,  the  parties  attend  at  the  Chambers, 
and  the  account  is  substantiated  in  the  manner  before  described.^ 

The  Receiver  also  brings  in  his  biU  of  costs  upon  passing  the  account : 
which  is  then  taxed,  and  the  amount  included  in  his  disbursements.^ 
Parties  attending  the  passing  of  a  Receiver's  account  only  have  costs 

the  directors.      Safford    v.    People,   85    111.  For  fonns  of  summons  and  certificate,  see 

558.  Vol.  III. 

Suing  in  one  Court  a  Receiver  appointed  ^-  See  ante,  pp.  1172-1175;  and  scale  of 

by  another  is  a  contempt  of  the  latter  Court.  costs,  Regul.,  8  Aug.,  1857,   Sched.  No.  15. 

Thompson  v.  Scott,  4  Dill,  508.     But  see  19  i  Ante,  p.  1221  et  seq. 

Kan.  225,  and  other  cases  supra,  where  such  2  The  Receiver's  costs  of  completing  his 

a  suit  seems  to  have  been  sustained.     Any  appointment  will  also  be  taxed  and  allowed, 

irregularities  in  his  proceedings  can  only  be  on  passing  his  first  account.      For  scale  of 

corrected  by  the  Court  which  appointed  him.  costs,  see  Regul.  8  Aug.,  1857,  Sched.  No.  15. 

Stewart  v.  Lay,  45  Iowa,  604.   Ante,  174-3  n.  9.  [The  compensation  of  the  Receiver  should  be 

And  he  is  responsible  to  the  Court  in  the  suit  allowed  out  of  the  property  in  his  hands  or 

in  which  he  is  appointed,  and  not  to  the  par-  taxed  as  costs,  and  he  cannot  recover  judg- 

ties  in  another  suit  for  any  profits  made  by  ment  therefor  against  the  parties  by  motion 

him  by  the  use  of  the  funds  in  his  hands.  in   the  cause.      Hutchinson   v.  Hampton,   1 

Whitesides  v.  Lafferty,  .3  Humph.  150.]  Montana,  39.     When  it  becomes  the  duty  of 

T  Ord.  XXIV.  2;  Regul.,  8  Aug.,  1857,  r.  a  Court  to  take  property  under   its  charge 

16;    see   Hooper  v.   Winston,  24    111.    353;  through   a   Receiver,  the   property   becomes 

[Lowe  ».  Lowe,  1  Tenn.  Ch.  515].  chargeable  with   the    expenses    incurred   in 

8  lb.  r.  24.     For  forms  of  account,  see  ib.  taking  care  of,  and  saving  it  (in  this  case  a 

Sched.  No.  14;  and  Vol.  III.  growing  crop),  including  the  allowance  to  the 

s  Uloxam,  51.  Receiver,  even  against  a  party  (in  this  case 

1"  See  Bertie  v.  Lord  Abingtori,  8  Beav.  the  landlord),  having  a  superior  lien  not  con- 

53,  60.  tested,  the  Receiver  having  been  appointed  at 

11  Ord.  XXIV.  3;  see  ante,  p.  1.3.32.     On  the  instance  of  other  persons.     Beckwith  v. 

leaving  the  first  account,  a  copy  of  the  order  Carroll,  56  Ala.  12.     And  s6e,  as  to  compen- 

appointing    the    Receiver,   certified    by    the  sation,  Gardiner  v.  Tyler,  2  Abb.  App.  Dec. 

solicitor  to  be  a  true  copy  thereof,  must  be  247;  andante,  1745,  n.  6.] 
lodged  at  Chambers,  if  not  ~3-''iously  done. 
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ftx)m  the  Receiver  after  a  decree  disposing  of  the  costs  of  the  suit,  and 
showing  who  is  entitled  to  costs  out  of  the  rents :  in  other  cases,  the 
costs  of  the  parties  are  costs  in  the  cause. ^  Where  the  parties  are 
entitled  to  have  their  costs  paid  by  the  Receiver,  such  costs  are  taxed 
at  Chambers,  and  paid  b}'  the  Receiver  and  included  in  his  account.* 

If  the  Receiver  does  not  attend  and  substantiate  his  account,  he  may 
be  charged  with  the  amount  of  his  receipts,  but  may  be  disallowed  such 
of  his  payments  as  he  has  failed  to  vouch. ^ 

When  the  account  is  passed,  it  is  entered  by  the  solicitor  of  the  Re- 
ceiver in  duplicate  books,  and  the  entry  in  each  book  must  be  verified 
by  his  affidavit :  which  must  refer  to  the  account  as  an  exhibit,  and  not 
be  annexed  to  it.®  The  books,  with  an  office  copy  of  the  affidavit,  are 
then  left  at  the  Judge's  Chambers,  and  a  memorandum  of  the  allowance 
of  the  account  is  written  at  the  foot  of  it,  and  signed  by  the  Chief 
Clerk.''  One  of  these  books,  which  is  called  "  The  Receiver's  Book," 
is  retained  at  the  Chambers  until  the  completion  of  the  receivership  : 
when  it  is  deposited  at  the  Record  and  Writ  Clerks'  office.^  The  other 
is  delivered  back  from  time  to  time  to  the  Receiver. 

A  certificate  of  the  allowance  of  the  account,  stating  the  balance  due 
from  the  Receiver,  and  the  day  on  which  it  is  to  be  paid  into  Court,  is 
then  made  and  signed  by  the  Chief  Clerk, »  and  approved  and  signed  by 
the  Judge  without  delay ;  and,  upon  being  so  signed,  is  filed  at  the 
Report  office,  and  forthwith  acted  upon.^° 

*  Where  the  certificate  directs  a  pa3-ment  to  be  made  into  *1754 
Court,  the  solicitor  for  the  Receiver  should  obtain  an  office  copy 

of  the  certificate,  and  leave  it  at  the  Accountant-General's  office,  to- 
gether with  the  order  directing  the  payment  of  the*  Receiver's  balances 
into  the  bank  ;  and  obtain  a  direction  for  such  payment.  The  amount 
is  paid  in  on  such  direction,  in  the  usual  manner.^ 

Although  a  Receiver  is  only  bound  by  his  recognizance  to  pass  his 
accounts  at  the  periods  apjiointed  liy  the  Judge,  he  may,  at  any  time, 
apply  to  the  Court  to  pay  in  mcmeys  in  his  hands  ;  and  if,  in  the  inter- 
val between  passing  his  accounts,  he  receives  sums  of  such  an  amount 
as  to  make  it  worth  while  to  lay  them  out,  he  ought  to  apply,  by  sum- 
mons, for  an  order  to  pay  them  into  Court :  in  order  that  they  may  be 
made  productive  for  the  benelit  of  the  estate.^     Where  the  order  for 

8  Bloxam,  52.  f'""  rents,  taxes,  rates,   repairs,  and  miinajie 

*  For  a  crale  of  puch  cofttfl,  see  Regul.,  8  nient  of  the  |)n.|>erly.  Kef,'"'- 1<'  <'i<l-  S'lud. 
Auff..  1857.  S<lie<l.  No.  16.  4:  an<l  see  l.efore  tliis  cnler   IJiickniastei  i'. 

6  S.-eSeton    1020.  Hi.ekmnster.   7   W.  U.  078,    L.  (".  .V   L.  .M.  ; 
«  ()T(i.   XXIV.  .3.     For  form  of  afil<lavit.       Wells  r.  Wales,  4  De  (J.,  M.iVti.SK;;  Was- 

lee  HeLMil.,  8  Aug.,  1857,  S<he(l.  No.  17;  and  tell  .•.  U'slie,  i/,.  818  ii.  For  form  of  certili- 
Vol.  III.  en'''.  >"■'•  Vol.  III. 

7  For  form  of  memorandum,  Hee  Vcd.  III.  '»  Ord.  XXXV.  54. 

e  (,j^_  XXIV.  4.  '   See  W"«',  Cliap  W,..  rinjmcnl  tnto  (  ourl. 

»  In  adflilion  to  th«  ordinary  fee  of  20ii  Ah  to  enforein^;  sueh  (.ayni.iil,  or  a  i.aymcnt 

npon  tlu'  eertitirate,  a  further  fee  is  pavabio,  to  the  parties,  see  tinlv,  p.  104.1  •!  s<-ii. 
in  fee-fnnd  .stamps,  of  IO5.  in  respert  of  eaeh  «  Sliaw  e.  Hhodes,  2  Ku.sh.  f.-tt).     1-or  form 

100/.  of  the  net    halaiiee   reeeived   hy  the  Kc  of  Rummons,  »ee  Vol.  III. 
eeiver,  after  deducting  all  nceexHary  outgoings 
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appointins^  a  Receiver  does  not  provide  for  the  payment  of  his  balances 
into  the  bank,  the  Receiver  will  not  be  allowed  to  avail  himself  of  the 
omission,  and  to  keep  a  balance  in  his  hands  without  interest,  under  a 
pretence  of  waiting  for  some  part}'  in  the  cause  to  obtain  an  order  upon 
him  for  payment.  He  ought  to  apply  by  summons,  which  should  be 
served  on  the  parties  to  the  cause,  for  an  order  for  that  purpose,  and 
that  the  costs  thereof  may  be  allowed  him  in  his  next  account ;  and, 
unless  he  does  so,  the  Court  will  charge  him  with  interest.^ 

A  Receiver  may  be  directed  to  pass  his  accounts  and  pay  over  the 
balance,  although  the  bill  has  been  dismissed,*  or  the  proceedings  or- 
dered to  be  stayed.*^ 

If  the  Receiver  does  not  leave  his  account,  or  pay  in  the  balance 
found  due  from  him,  at  the  appointed  times,  any  party  interested  in  the 
account  may  apply,  by  summons,  that  he  may  leave  his  account,''  or  pay 
in  the  balaniic,  within  a  limited  time  (usually  four  days),  after  service 
upon  him  of  the  order  to  be  made  on  the  summons,  and  pay  the 
costs  of  the  application.''  The  summons  must  be  served  on  the  Re- 
ceiver ;  and  if  he  does  not  appear,  the  order  will  be  made,  on  pro- 
duction of  an  affidavit  of  service  of  the  summons,  or,  where  the  default 
consists  in  not  making  a  payment  into  Court,  of  the  order  and  certifi- 
cate under  which  such  payment  is  to  be  made  ;  and  the  Accountant- 
General's  certificate  of  such  default  must  be  produced  in  support 
*1755  of  the  application.  The  order  is  *  drawn  up  by  the  Registrar; 
and  an  indorsed  copy  of  the  order  must  be  served  personally 
upon  the  Receiver ;  ^  or  if  personal  service  of  the  order  cannot  be 
effected,  an  order  giving  leave  to  substitute  service  should  be  obtained 
at  Chambers,  on  an  ex  parte  application  by  summons,  supported  by  affi- 
davit ;  ^  and  the  order  must  be  served  in  conformity  with  the  directions 
thereby  given.  If,  after  such  original  or  substituted  service,  the 
Receiver  neglects  to  obey  the  order,  it  may  be  enforced  against  him  by 
attachment  and  other  process  of  contempt.^  A  similar  course  should 
be  pursued  against  a  Receiver  who  is  directed  to  pay  his  balance  to  the 
parties,  instead  of  into  Court,  and  neglects  to  do  so ;  but  it  is  irregular 
to  issue  a  writ  of  fieri  facias  against  him  for  such  balance.* 

Where  a  Receiver  neglects  to  leave  or  pass  his  account,  and  pay  the . 

8  See  Potts  V.  Leighton,  15  Ves.  273,  274.  i  Ante,  p.  1043  tt  seq. 

For  form  of  summons,  see  Vol.  III.  2  As  to  substituted  service,  see  ante,  p. 

4  Pitt  V.    Bonner,    5    Sim.   577;    and  see       1045. 

Button  V.  Beeton,  9  Jur.  N.  S.  1339,  V.  C.  8  Seean<e,p.  1046;  Seton,  1020.     [Foster 

S.  V   Bel],  L.  R.  9  Eq.  172.     The  restoration  of 

5  Paynter  v.  Carew,  Kay  Ap.  36,  44;  18  the  property  to  the  parties  entitled,  and  the 
Jur.  417.  payment  of  money  found   to   be   due   from 

6  A  Receiver  cannot  be  compelled  to  ac-  him,  may  be  enforced  by  process  of  contempt 
count  and  show  his  books  to  a  party  in  a  and  imprisonment,  and  the  latter  may  be  im- 
suit.  He  is  to  account  to  the  Court  only.  posed  as  punishment  if  the  Receiver  is  un- 
Musgrove  t!.  Nash",  3  Edw.  Ch.  172;  Ed-  able  to  comply  with  the  order  of  delivery  or 
wards,  Receiv.  506.  For  a  full  view  of  the  payment.  Cartwright's  Case,  114  Mass. 
practice  on  accounting  by  a  Receiver,  see  230;  People  jj.  .lones,  33  Mich.  303.] 
Edwards,  Receiv.  493  et  seq.,  c.  14.            ♦  *  Whitehead  v.  Lynes.  34  Beav.  161;  H 

7  For  form  of  order,  see  Seton,  1018,  No.  Jur.  N.  8.  74;  Affd.  on  this  point,  12  L.  T. 
1;  and  for  fonn  of  summons,  see  Vol.  III.  N.  S.  332,  L.  C.  Westbury.    Siuce  this  case 
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balances  thereof  at  the  times  fixed  b}'  the  Judge  for  the  purpose,  the 
Judge  before  whom  such  Receiver  has  to  accouut  will  from  time  to  time, 
when  his  subsequent  accounts  are  produced  to  be  examined  and  passed, 
not  onl}'  disallow  the  salary  therein  claimed  by  such  Receiver,  but  also 
charge  him  with  interest,  after  the  rate  of  5/.  per  cent  per  annum, 
upon  the  bahxnccs  so  neglected  to  be  paid  b}'  him,  during  the  time  the 
same  shall  appear  to  have  remained  in  his  hands. ^ 

The  Receiver  is  charged  with  interest :  not  upon  each  sum  from  the 
moment  at  which  it  came  into  his  hands,  but  in  the  same  manner  that 
an  executor  is  charged  with  interest :  that  is,  by  making  j'earl}'  or  half- 
yearly  rests  in  the  account.^  And  it  appears  that  this  rule  will  be  ap- 
plied, as  well  in  cases  where  the  Receiver  has  been  discharged,  as  where 
he  is  still  in  office.  Therefore,  where  a  Receiver,  who  had  been  dis- 
charged, had  not  paid  in  his  balance,  he  was  ordered  to  pay  in  the 
same,  and  also  the  amount  allowed  for  his  salary,  together  with  interest 
on  both  sums,  at  5  per  cent,  from  the  da}'  appointed,  and  to  pay  the 
costs  of  the  application  ; "  but  where  the  default  was  made  b}'  the 
executors  of  a  deceased  *  Receiver,  the  sureties  were  only  or-  *1756 
dered  to  pay  interest  at  the  rate  of  4/.  per  cent.^ 

A  Receiver  may  be  charged  with  interest  on  money  improperly  kept 
in  his  hands,  although  he  has  passed  his  account,  and  all  parties  have 
expressed  themselves  satisfied,  and,  for  this  purpose,  an  inquiry  what 
money  he  has  received  from  time  to  time,  and  how  long  he  has  kept  it 

in  his  hands,  may  be  directed  ;  ^  and  in v.  Jolland,^  Lord  Eldon 

appeared  to  think,  that  if  such  a  case  should  be  brought  before  him,  he 
should  direct  a  Receiver  to  make  good  any  loss  which  might  be  occas- 
ioned from  a  difference  in  the  price  of  the  funds,  between  the  time 
when  the  Receiver's  balances  were  paid  in,  and  the  time  when  they 
ought  to  have  been  paid  in. 

In  Hicks  v.  Hicks  *  where  a  Receiver  had  been  appointed  during  the 
minority  of  an  infant  who  had  no  guardian,  and  was  directed  to  place 
out  the  surplus  of  the  rents  and  profits,  when  they  should  amount  to  a 
competent  sum,  with  the  ai)probation  of  the  Master,  on  government  or 

it  had  been  doubted,  at  the  Record  and  Writ  reRuIarly  pass  his  accounts,  he  will  have  to 

Clerks'  office,  wlicther  an  attachment  can  be  pay   interest  on   tlic  amount,   if  the  Master 

issued  a^ain^t  a  Ileccivcr;  and  whether  the  sliould  deem  it  just,  uiiK'ss   h(^  can  sliow  a 

proper  remodv  against  his  person  is  not  by  special  case  of  exeni])tion.     Ilarma'n  v.  l''os- 

an  order  for  fiis  commiiment,  on  notice,  un-  ter,  1  IIo[;an,318;   hire  Carter,  .'{  Paige,  14li; 

der  the  fomier  practice:  as  to  which,  see  1  Inre  Seaman,  ib.  40!);  see  Conimonweallh  v. 

Turn.  &  Ven.  470;  and  see  Macarty  v.  (iib-  Eagle  Kire    Ins.    V.o.,    14    Allen,  -IW.      I'he 

son,    Mos.  40;  Uavies   v.   Craeraft,   14  Ves.  Court  is  strict  in  re(|uirinfj  compliance  willi 

14.J:  .Scott  P.  I'latel,  2  I'hil.  22'.).  the  rule  to  account.     Edwards,   Hcceiv.  482. 

<<  f)rd.   XXIV.   2;  Hcgid.,  8   Aug.,   1857,  As  to  charging  interest  against  agents,  iie- 

r    10;   Hristowe    v.    Needham,    0   .lur.    N.  S.  ceivors,  trustees,  &c.,  see  (ih/i\  l.Ui'.t. 
1108;    II    W.   \i.    <m\     V.   <;.    K.;   and    see  '  Harrison  f.  Uovdell,  6  .Sim.  21 1. 

Fletcher  v.    Dodd,   1   Ves.    .1.  86  ;    Ward  t).  1  Clements  v.  Brcresford,  10  .lur.  771,  V. 

Swift,   8   Hare,  131);  [Stretch  ».  Gowdey,  3  C.    K.    K  ;  and   see   Dawson   v.    Kaynes,   2 

Tenn.  Ch.  50.")].  Huss.  406. 

«  I'ofis  V.  I^-ighton,  \h  Ves.  273;  see  also  '^  Fletcher «.  Dodd,  1  Ves.  .1.  85. 

Fletcher  r.  Dodd,  ubi  tup. ;  v.  .Jolland,  *  8  Ves.  72.  7.I.     The  name  of  lhi«  case  ia 

8  Ves.  72.     Where   a    Ueceiver   improperly  Frollierstone  r.  .Jolland. 
retains  a  balance  in  hia  bandit,  and  dues  not  '*  3  Atk.  274. 
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otluM-  soeuritios,  but  omitted  so  to  do,  Lord  Hardwickc  directed  that  he 
should  pay  iutorost  at  the  rate  of  four  per  cent  on  the  sui'phis  rents  and 
profits,  from  the  date  of  the  decree  till  the  infant  came  of  age  :  although 
the  infant,  two  da>'s  after  he  came  of  age,  settled  accounts  with  the 
Receiver,  who  delivered  up  his  vouchers,  and  gave  him  copies  of  all  the 
accounts  passed  by  the  Master. 

In  case  of  default  by  any  Receiver  in  leaving  or  passing  any  account, 
or  in  making  an}'  payment,  he  may  be  required  to  attend  at  Chambers, 
at  a  time  to  be  appointed  for  that  purpose,  to  show  cause  why  such  ac- 
count has  not  been  left  or  passed,  or  paj-ment  made ;  and  thereupon 
such  directions  may  be  given  at  Chambers,  or  by  adjournment  in  open 
Court,  as  shall  be  proper  to  insure  the  prosecution  thereof  b}'  some  per- 
son interested  therein,  and  for  the  discharge  of  the  Receiver  and  ap- 
pointment of  another,  and  for  pa3'ment  of  the  costs  incurred  by  any 
neglect  or  default ;  or  a  certificate  by  the  Chief  Clerk  of  such  neglect 
or  default,  or  of  any  abandonment  or  abatement  of  the  proceedings  or 
otherwise,  according  to  the  facts,  may  be  made  and  filed,  without  any 
fee  being  made  payable  thereon  ;  and  after  such  certificate  has  been 
so  made,  unless  the  same  is  discharged,  none  of  the  parties  are  to  be 
at  liberty  to  further  prosecute  the  proceeding  at  Chambers,  unless  and 
until  the  Court  or  Judge  shall,  upon  application,  make  an  order  direct- 
ing the  same  to  be  prosecuted ;  and  upon  such  certificate  becoming 
binding,  any  party. may  apply  to  the  Court,  and  the  Court  may 
*1757  make  such  order  relative  to  costs,  and  to  relieve  *  any  party 
from  the  effect  of  any  decree  or  order  before  made,  or  proceed- 
ings taken,  which  shall  not  have  been  duly  prosecuted,  or  otherwise,  as 
may  be  thought  proper.  And  for  the  purposes  aforesaid,  any  party, 
or  the  solicitor  of  the  Suitors'  Fund,  may  be  directed  to  summon  the 
persons  whose  attendance  is  required,  and  to  conduct  any  proceedings, 
and  carry  out  any  directions  which  may  be  given  ;  and  the  costs  of  the 
solicitor  of  the  Suitors'  Fund  are  to  be  paid  b}'  such  parties,  or  out  of 
such  funds,  as  the  Court  or  Judge  may  direct ;  and  if  any  costs  of  the 
solicitor  of  the  Suitors'  Fund  be  not  otherwise  paid,  the  same  are  to  be 
paid  out  of  the  Suitors'  Fund.^ 

The  Court  has  no  jurisdiction,  on  the  death  of  a  Receiver,  to  order, 
in  a  summary  way,  that  his  executors  shall  bring  in  and  pass  his  ac- 
counts, and  pay  the  balance  found  due  from  him  out  of  his  assets. '^ 
The  proper  course,  in  such  a  case,  if  the  recognizance  cannot  be  put  in 
suit,  is  to  file  a  bill  against  his  personal  representatives  for  an  account. 
This  course  may,  however,  be  avoided,  if  the  representatives  will  obtain 
or  consent  to  an  order  to  jjass  his  accounts,  and  to  pay  the  balance. 
Such  order  may  be  obtained  at  Chambers,  on  summons  ;  ^  and  where, 


1  Ord.  XXXV.  23;  see  also  ante,  p.  13.31.  3  For  form  of  order,  see  Seton,  1022;  and 

2  Jenkins   v.    Briant,   7   Sim.    171 ;  Lud-      for  form  of  summons,  see  Vol.  111. 
gater  v.  Channell,  15  Sim.  479;  11  Jur.  273; 

3  M'N.  &  G.  175. 
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on  the  executor^'  application,  libert}'  had  been  given  to  them  to  pass 
the  accounts,  and  pay  in  the  balance,  they  were  not  allowed,  after  the 
lapse  of  many  years,  to  object  to  the  order  on  the  ground  of  want  of 
assets.* 

Where  the  Receiver's  recognizance  is  to  be  put  in  suit,  an  order  must 
first  be  obtained  to  authorize  the  proceeding.*  This  order  is  usuall}' 
obtained  on  summons :  which  must  be  served  upon  the  Receiver,  and 
on  the  sureties  also  if  the}-  are  to  be  proceeded  against.®  The  amount 
due  from  the  Receiver  must  also  have  been  ascertained,  unless  the 
application  is  for  leave  to  put  the  recognizance  in  suit  against  the 
Receiver's  representatives,  or  his  sureties,  or,  as  it  seems,  the  Receiver 
has  absconded.'' 

An  order  for  leave  to  put  the  recognizance  in  suit  haA-ing  been  ob- 
tained, the  next  step  is  to  proceed  by  scire  facias  in  the  names  of  the 
Master  of  the  Rolls,  and  senior  Vice-Chancellor,  or  other  the  cognizees 
named  in  the  recognizance,  or  the  sur\-ivor  of  them,  or  the  executors 
or  administrators  of  the  survivor,^  against  the  cognizors  *  therein  *1758 
named,  or  any  of  them,  or  their  respective  heirs,  executors,  or 
administrators.^ 

A  scire  facias  is  a  judicial  writ,  founded  upon  some  record,  and  re- 
quiring the  person  against  whom  it  is  brought  to  show  cause  wh}'  the 
party  bringing  it  should  not  have  advantage  of  such  record :  it  is  con- 
sidered in  Law  as  an  action ;  and  should  be  sued  out  of  the  Court  in 
which  the  record  is  supposed  to  remain.^ 

A  scire  facias  upon  a  Receiver's  recognizance  is,  accordingl}',  sued 
out  of  the  ofllce  of  the  Petty  Bag  On  the  Common  Law  side  of  the  Court 
of  Chancery:  the  proceedings  in  which  are  regulated  by  "The  Petty 
Bag  Office  and  Enrolment  in  Chancery  Amendment  Act,  1849  ;  "  ^  and 
by  the  general  orders  *  made  in  pursuance  thereof,  and  of  the  statute 
thereby  repealed.*  The  Act  and  Orders  provide,  generall}',  that  all 
rules,  orders,  writs,  and  documents,  issued  or  delivered  out  of  the 
Petty  Bag  oflice,  shall  be  sealed  with  the  Chaneei-y  Common  Law  Seal 
provided  by  the  Act ; '  that  every  solicitor  of  the  Court  of  Chancery,  by 

*  r.iirrlon  v.  nadcock,  0  Hoav.  157,  159.  2  lb.  1130,  ll.'il. 

6  r.Iciikinii  r.  Uriant,  ut  mi/ira.]  8   12  &  13  Vic.  n.  109. 

«  For  fonn  of  order,  sec  Scfon,  1018,  No.  ■•  29   Dec,    1848;  11    Heav.    xxi.;   and  3 

3;  and  for  fonn  of  Huinmons,  ^<i;  Vol.  MI.  Auff.,   1849;  11  Beuv.   xxi.;  Chilty'8   Arch. 

■  lAulunli-r  r.  ('liann.-il,  15  Sitn.  479,  483;  1747,  1751. 
11  .lur.  273;  3  M'.N.  &  (i.  175,  180.  '   1  UV  12  Vi<-.  c.  94.     As  to  the  clerk  of 

<•  Ax   to   the   coiirxe   wiicre   the  coj^nizces  the   I'etty   I'm;;,   iiml   the  clcik.s  a|i|)oiiited  to 

arc  dead,  »ee  .Scton,   1019.     For  form  of  or-  a.isist  him.  liieir  sahirie.t,  and   diilics,  .see  ih. 

dcr  to  put  re('<i(;ni/.niK'e  in  unit,  in  the  names  §§  2,  3;   12  &  13  Vic.  c.   109,  §§   1-U.     'I'ho 

of  the  executors  of  a  deceased  Master  of  the  ofHcinl   attendance    and    vacations    arc    the 

Rfdl.H.  n(Kin  the  (K-titioner's  recoj^nizancc  to  same   as    in    liie    [{ccord   and    Writ  ('Jerks' 

indcmnifv   his   estate,   see   Ulair  r.  Toppitf,  otlne.     (Jen.   Ord.  29  Dec,   1848,  r.  3;  see 

cited  .S.-ton,  1019.  nntr,  p   412. 

1  At   Common    Iaw,    thoiiKli    a    re<o(^ii-  «  12  &  13  Vic.  c  109,   §§   11,   14.     As  to 

zance   is  aK»in'<t   two,   a  writ   of  tire  /'iiW/m  impressions  of   the   seal    and    seallMl    copieo 

may  be   issued  against  one,  because  tne   re-  hein^;  evidence,  and  the  punishment  for  forg- 

co^nizance   ig  joint    and   several.     Chittv's  ini;  or  altering  any  seal  or  document,  sco  to- 

Arch.  1132.  §  20. 
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virtue  of  his  admission  as  such,  shall  be  allowed  and'entitled  to  prac- 
tise as  an  attorne}'  on  the  Connnon  Law  side  of  the  Court ; '  that  all 
such  documents  and  duties  as  were  before  the  Act  prepared  and  per- 
formed by  the  senior,  second,  and  third  clerks  of  the  Pett}^  l^^g?  ^^ 
attorneys,  shall  be  prepared  and  performed  by  the  client  in  person,  or 
b}'  an  attorne}'  of  the  Court ; "  that  every  writ  issued  under  the  Chan- 
cer}-  Common  Law  Seal,  and  every  record  and  proceeding  whatsoever 
on  the  Common  Law  side,  shall  be  prepared,  engrossed,  and  issued  by 
the  party  requiiing  or  conducting  the  same,  subject  to  the  rules  and 
regulations  for  the  time  being  in  force  for  regulating  the  practice  of  the 

Common  Law  side  of  the  Court,  and  to  the  payment  of  such  fees 
*1759  as  may  be  pa^^able  in  respect  thereof;  ^  that  *  every  attorney  or 

party  practising  on  the  Common  Law  side  of  the  Court,  shall  be 
entitled  to  charge  and  be  paid  and  allowed  such  costs,  fees,  and  charges 
for  the  transaction  of  business  therein  as  are  allowed  to  attorneys  or 
parties  for  business  of  a  similar  nature  in  the  Superior  Courts  of  Com- 
mon Law ;  ^  that  every  attorney  or  party  acting  in  person  shall,  before 
he  takes  any  proceeding,  cause  to  be  entered,  in  a  book  kept  at  the 
Pett}^  Bag  office,  his  name,  and  also  his  address,  or  some  place  at  or  to 
which  pleadings,  notices,  or  other  proceedings  may  be  left  or  sent  for 
him  ;  -  that  any  party  changing  or  ceasing  to  employ  his  attorney,  in 
the  course  of  any  action,  suit,  or  proceeding,  is  to  cause  an  entry  of 
such  change  or  cessation  of  emplo3'meut  to  be  made  and  entered  with 
the  Clerk  of  the  Petty  Bag,  and  to  cause  notice  of  such  change  or  ces- 
sation, and  of  such  entry,  to  be  served  on  ever}'  party  to  the  action, 
suit,  or  proceeding ;  and  that  until  sucli  entry  and  notice  shall  have 
been  made  and  served,  the  former  attorney  is  to  be  deemed  and  taken, 
for  all  purposes  of  the  action,  suit,  or  proceeding,  to  be  and  remain  the 
attorney  of  the  party ;  *  that  every  writ,  rule,  or  document  issued  or 
delivered  out  of  the  Petty  Bag  office  is  to  be  tested  or  dated  On  the  day 
on  which  the  writ  is  sealed,  or  the  rule  or  other  document  is  made ;  * 
that  ever}^  writ  may  be  issued  or  tested  on  any  day  (not  being  a  Sun- 
dsij,  Good  Friday,  or  Christmas-day) ,  whether  in  term  time  or  vaca- 
tion ;  ^  that  every  such  writ,  whether  returnable  in  that  Court  or  in  any 

7  lb.  §  24;  and  see  Gen.  Ord.  29  Dee.,  ing  every  deponent  to  an  affidavit,  Is.  6ri. ; 
1848,  r.  9.  for  every  exhibit  thereto,  2i\  6rf. ;  for  filing 

8  12  &  1.3  Vic.  c.  109,  §  24.  every  affidavit,  Is. ;  for  copy  of  an  affidavit, 

9  76.  §  38.  The  following  fees,  amongst  per  folio,  M. ;  for  preparing,  engrossing,  and 
others,  are  pavable  under  Gen.  Ord.  29  Dec,  perfecting  the  exemplification  of  any  record, 
1848,  and  Schedule  made  in  pursuance  of  if  one  skin  only,  5/.  5s. ;  for  every  additional 
sec.  19  of  the  repealed  Act,  11  &  12  Vic.  c.  skin,  1/.  6s.  m. ;  for  everj'  search  for  a 
94;  and  see  12  &  13  Vic.  c.  109,  §  21:  For  prcecipe  or  writ  filed,  Is.;  for  inspection  of 
sealing  every  alias  or  testatum  scire  facias,  any  record,  besides  the  search,  2s.  (id. ;  for 
21.  10s. ;  for  sealing  every  scire  facias  on  the  office  copy  of  any  record,  per  folio,  id. ; 
recognizance,  1/.;  for  entering  appearance  and  for  certificate  of  examination  under  the 
for  every  defendant,  10s. ;  for  entering  every  officer's  hand  and  the  office  seal,  3s.  id. 

rule  re(iuiring  entry  only,  7s. ;  for  drawing  l  12  &  13  Vic.  c.  109,  §  25. 

up  and  entering  every  other  rule,  10s. ;  for  2  /6.  §  44. 

signing   every  judgment   or  entry  of   nolle  8  Gen.  Ord.  29  Dec.,  1848,  r.  10. 

prostqui,  l^;"for  filing  a  record  of  issue  on  4  j/j,  r.  6. 

a  scire  facias  on  recognizance,  21. ;  for  swear-  ^  12  &  13  Vic.  c.  109,  §  26. 
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of  the  Superior  Courts  of  Common  Law,  may  be  made  returnable  and 
returned  on  any  day  certain,  to  be  in  such  wi-it  mentioned  (not  being  a 
Sunday,  Good  Friday,  or  Christmas-dav),  whether  in  term  time  or 
vacation,  or  forthwith  after  the  execution  thereof;  but  that,  where  any 
particular  period  of  time  ought  to  elapse  between  the  teste  and  return 
of  any  writ,  such  writ,  if  made  returnable  forthwith  after  the  execution 
thereof,  shall  be  returned  after  the  execution  thereof,  and  after  such 
period  shall  have  elapsed  ;  ^  that  all  proceedings  in  or  by  the  Court  may 
be  had  on  any  day  (not  being  a  Sunday,  Good  Friday,  or  Christmas- 
day)  ,  whether  in  term  or  vacation ;  '^  that  every  writ  returned  by  the 
sheriff  is  to  be  immediately  filed,  and  thereupon  the  day  and  hour  of 
the  filing  are  to  be  indorsed  on  the  writ ;  ^  and  that  any  afBda^it,  affir- 
mation, or  declaration,  to  be  sworn,  made,  or  taken,  and  read  or 
used  in  the  *  Court,  may  be  sworn,  made,  or  taken  by  or  before  *1760 
the  Clerk  of  the  Petty  Bag ;  ^  and  is  to  be  filed  in  the  Petty  Bag 
oflSce.^ 

A  writ  of  scire  facias  upon  the  record  of  a  Receiver's  recognizance  is 
prepared  on  parchment  by  the  attorney  acting  for  the  cognizees  or 
plaintiffs,  tested  on  the  day  on  which  the  writ  is  scaled,  and  indorsed 
with  his  name  and  address,  and  the  name  of  the  Court  of  Common  Law 
in  which  future  proceedings  are  intended  to  be  taken.  The  writ  will  be 
sealed  at  the  Petty  Bag  office  on  production  of  the  order  giving  leave 
to  sue  on  the  recognizance,  and  of  an  office  copy  of  such  recognizance, 
and  on  a  prcecipe  being  filed  there,  stating  the  nature  of  the  writ,  the 
names  of  the  parties,  the  cause  of  action,  the  county  to  which  directed, 
the  return  day,  the  name  and  address  of  the  attorney  suing  out  the  writ, 
and  the  date  of  issuing.^ 

The  writ  is  always  directed,  in  the  first  instance,  to  the  sheriff"  of 
Middlesex,  although  the  defendants  live  in  other  counties.  It  is  made 
returnalde  immediately,  and  is  lodged  by  the  plaintilf's  attorney  at  the 
sheriff's  office,  and  executed  by  the  sheriff",  in  the  usual  way.* 

If  the  sheriff  returns  nihil,  a  testatum  scire  facias  may  be  issued, 
directed  to  the  sheriff  of  the  county  in  which  the  defendant  is  actually 
resident. 

On  a  return  by  the;  shcrilf  scj're  feci,  either  to  the  original  or  testatum 
writ,  if  the  defendant  neglects  to  enter  an  appearance,  the  plaintiff"  may 
obtain,  at  the  Petty  Bag  office,  a  rule  for  the  defi-ndant  to  appear  in 
eight  days  :  otherwise  judgment ;  and  on  the  expiration  thereof,  if  no 
appearance  is  entered,  judgment  may  be  signed  by  default. 

An  upj)earanfe  l»y  the  defendant  is  entered  at  the  Petty  Bag  office  ; 
and  notir-c  of  appearance  should  be  given  to  the  plaintilf's  attorney.'* 

When  the  defendant  has  appeared,  the  next  step  is  for  Ww.  phiintilf 

«  /i.  §  27.  2  ih;,i.  _ 

T  12  &  !■')  Vir.  r.  109,  §  28.  "  Kor  fnmiH  of  j«rirv /icia*,  <M<«/um  clause, 

«  Gin.  f)nl.  2!»  Per.,  1848,  r.  7.  ami  /nvrn'yic,  f.cc  Vol.  III. 

»  12  iV-   13  Vic   Km,  §  40;  and  nee  Gen.  *  Anir,  p.  4tlfi. 

Ord.  ay  Dec,  1848,  r.  6.  '  For  form  of  notice,  see  Vol.  III. 
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to  doliver  to  the  dclondant  a  declariition  in  the  action  ;  but  no  time  is 
limited  for  so  doing.  The  declaration  recites  the  writ,  the  sheriff's 
rotiini,  and  the  defendant's  appearance  ;  and  concludes  with  a  prayer 
of  execution.  The  declaration  is  indorsed  with  a  notice,  requiring  the 
dolVudant  to  plead  in  eight  days  :  otherwise  judgment."  The  venue 
must  always  be  laid  in  Middlesex. 

The  defendant  may  either  demur  or  plead  to  the  declaration  ; '' 
*1761  *and  every  demurrer  or  plea  and  subsequent  pleading  is  to  be 
delivered  by  the  party  demurring  or  pleading,  or  his  attorney, 
to  the  opposite  party  or  his  attorney  ;  ^  and  no  declaration  or  subse- 
quent pleading  is  to  be  filed  in  the  Petty  Bag  office. ^ 

Further  time  to  plead  is  obtained  of  a  Judge  of  the  Court  of  Common 
Law,  the  name  of  which  is  indorsed  on  the  writ,  in  the  same  manner  as 
in  an  ordinary  action  in  such  Court. ^ 

The  issue  is  to  be  delivered  only,  and  not  filed ;  and  may  be  made 
up  and  delivered  by  either  party,  or  his  attorney,  to  the  opposite  party, 

or  his  attorney.^ 

When  an  issue  respecting  any  matter  of  fact  to  be  tried  by  the  coun- 
trj-  has  been  joined  in  the  action,  the  record  is  made  up  and  filed  in  the 
Petty  Bag  office.  Such  issue  may  be  tried  in  the  Court  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer  of  Pleas  ;  and  in  every  such  case, 
the  ve7iire  facias  jiiratores^  for  summoning  a  jury  to  try  such  issue  is  to 
be  made  returnable  and  returned  in  such  Court ;  and  a  transcript  of  the 
record  in  Chancery,  containing  such  issue,  is  thereupon  to  be  sent  or 
taken  into  the  Court  I'D  which  such  writ  is  made  returnable,  in  like 
manner  as  records  containing  issues  might  formerly  be  sent  or  taken 
from  the  Common  Law  side  of  the  Court  into  the  Court  of  Queen's 
Bench ;  and  where  such  writ  of  venire  facias  is  made  returnable  in  the 
Court  of  Common  Pleas  or  Exchequer  of  Pleas,  such  Court,  upon  the 
transcript  of  the  record  being  brought  into  such  Court,  is  to  proceed  to 
try  such  issue  either  at  Bar  or  at  Nisi  Prius,  as  such  Court  thinks  fit, 
and  in  like  manner  as  such  issue  might  have  been  tried  in  the  Court  of 
Queen's  Bench  in  case  such  writ  of  venire  facias  had  been  made  return- 
able in  that  Court,  and  such  transcript,  or  the  original  record,  had  been 
taken  or  deemed  to  be  taken  by  the  Lord  Chancellor  into  that  Court ; 
and  upon  any  such  transcript  being  taken  or  brought  into  the  Court  of 
Common  Pleas  or  Exchequer,  such  Court  is  to  issue  such  writs,  make 
such  rules,  and  proceed  therein  in  all  respects  for  the  trial  or  other  law- 
ful determination  of  the  issue  therein  contained,  in  like  manner  as  the 

6  For  forms  of  declaration  and  notice,  see  8  For  the  practice  at  Law  in  such  cases, 
YqI   jii                                                                    Bee  Chittv's  Arch.  244  et  seq. 

7  In   Welleslev    v.    Mornington,    13    Ir.  4  12  &  13  Vic.  c.  109,  §  31. 

Chan.  Rep.  559,  L.  C,  the  Receiver  was  not  6  This  writ  is  no  longer  necessary  or  used 
allowed  to  plead  to  th&  scire  facias  that  the  at  Common  Law;  see  Common  Law  Pro- 
recognizance  was  taken  bv  an  unauthorized  cedure  Act,  1852  (15  &  16  Vic.  c.  70),  §  104. 
person.     For  forms  of  pleas,  see  Vol.  lU.  For  the  present  practice  as  to  summoning  a 

1  12  &  13  Vic.  c.  109,  §  31.  jury  at  Law,  see  Chitty's  Arch.  305  et  seq.; 

2  Jb.  §§  30,  31.  and  see  ante,  p.  1084  et  seq. 
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Court  of  Queen's  Bench  might  have  done  if  such  transcript  or  the  origi- 
nal record  had  been  taken  into  the  latter  Coui't,  and  with  full  power  to 
set  aside  or  vacate  any  trial,  verdict,  or  other  proceeding,  in  lilie  man- 
ner as  might  have  been  done  by  the  Court  of  Queen's  Bench.® 

In  case  any  issue  or  issues  in  law,  or  issues  both  in  fact  and 
in  *law,  are  joined  in  the  action,  the  record  thereof  is  to  be  *1762 
made  up  and  filed  in  the  office  of  the  Petty  Bag ;  and  a  tran- 
script of  the  record  is  thereupon  to  be  sent  or  taken  into  the  Court  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer  ;  and  such  Court  is,  upon 
the  transcript  being  brought  into  such  Court,  to  proceed  to  hear  and 
determine  the  same,  in  like  manner  as  issues  in  law  or  issues  in  law  and 
fact  from  the  Common  Law  side  of  the  Court  of  Chancer}'  were,  before 
the  Act,  heard  and  determined  in  the  Court  of  Queen's  Bench. ^ 

The  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  and 
the  Judges  thereof  respectively,  have  the  same  power  and  authorit}'  in 
respect  of  the  transcript  of  any  record  so  brought  before  them,  and  the 
pleadings,  issues,  and  matters  therein  contained,  as  they  have  in  re- 
spect of  the  record  in  any  action,  suit,  or  proceeding  commenced  or 
pending  in  such  Court,  and  the  pleadings,  issues,  and  matters  in  such 
record  contained  ;  but  the  Act  does  not  authorize  the  giving  final  judg- 
ment in  an}'  case  in  which  the  Court  of  Queen's  Bench  had  not  such 
authority  before  the  Act.^ 

Upon  the  trial  or  determination  of  any  such  issue  or  issues,  the  Court 
in  which  the  same  are  tried  or  determined  is  to  proceed  to  give  judg- 
ment thereon,  and  execute  such  judgment,  in  like  manner  as  the  Court 
of  Queen's  Bench  might  have  done  before  the  Act.^ 

Upon  the  trial  or  determination  of  any  such  issue  or  issues  by  a 
Court  of  Common  Law,  or  upon  any  rule  or  order  beiug  made  or  judg- 
ment given  in  any  action  in  which  the  transcript  of  the  record  has  been 
brought  before  such  Court,  a  transcript  of  such  judgment,  rule,  or 
order,  and  of  the  proceedings  of  the  Court  of  Common  Law  upon  such 
issue,  may  be  tjjken  into  the  Court  of  Chancery :  to  the  end  that  judg- 
ment may  be  given  or  other  proceedings  had  in  Chancery ;  and  no  writ 
is  necessary  for  the  purpose  of  retnaiiding  or  taking  a  transerii)t  of  the 
proceedings  in  the  Superior  Court  into  the  Court  of  Chancery.'' 

In  all  cases  where  any  party  is  entitled  to  the  costs  of  any  such 
issues,  or  of  any  other  proceedings  or  matters  provided  for  by  the  Act, 
in  any  of  the  Superior  Courts,  such  costs  are  to  be  taxed  and  regulated 
by  one  of  the  Masters  thereof:  who  is  to  indorse  his  allocatur  on  (lie 
rule  or  order,  or  upon  the  postea,  before  the  same  is  taken  or  returned 
into  the  Court  of  Chancery.'^ 

In  every  such  action,  the  Superior  Courts  of  Common  Law,  and  tiie 
Judges  thereof  respectively,  arc  to  hear  and  determine  all  such  matters 

«  Ih.  §  :ir>. 

*   1'2&  l.t  Vic.  c.  109,  §  30. 
6  Jb.  §  ;J7. 
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or  applications  arising  in  or  incident  to  any  sncli  action,  as  bo- 
♦1763  fore  the  Act  might  have  been  heard  and  determined  *  by  the 
Lord  Chancellor  and  the  Master  of  the  Rolls,  or  eitlier  of  them, 
and  also  to  transact,  do,  and  perform  all  such  business,  matters,  and 
things  in,  about,  touching,  or  concerning  such  action,  as  by  virtue  of 
any  orders  or  regulations  for  the  time  being  in  force  by  virtue  of  the 
Act  may  be  transacted,  done,  or  performed  by  such  Judge:  subject 
nevertheless  and  according  to  the  provisions  of  the  Act,  and  the  laws, 
rules,  and  regulations  for  the  time  being  in  force  for  the  regulation  of 
the  said  Court,  and  the  practice  and  proceedings  thereof;  ^  but  the  Act 
is  not  to  diminish  or  prejudice  the  jurisdiction,  or  any  of  the  powers, 
rights,  or  privileges  of  the  Lord  Chancellor,  as  Judge  of  the  Court  of 
Chancery,  or  otherwise,  or  the  jurisdiction,  or  any  of  the  powers,  rights, 
or  privileges  of  the  Master  of  the  Rolls,  as  Keeper  of  the  Records  of  the 
Court,  or  as  a  Master  or  Judge  of  the  Court,  or  otherwise. ^ 

In  Walker  v.  Wild,^  where  a  Receiver  absconded,  and  his  recogniz- 
ance had  been  estreated,  and  an  action  brought  against  the  sureties, 
one  of  them  obtained  an  order  for  a  reference  to  see  what  was  due  from 
the  Receiver,  and  for  payment  by  the  applicant  of  the  amount  (not  ex- 
ceeding the  penalty) ,  by  instalments  into  Court,  and  for  a  stay  of  pro- 
ceedings in  the  mean  time :  the  applicant  paying  the  costs  of  the 
motion,  and  of  the  subsequent  proceedings  in  consequence  of  it. 

In  any  proceeding  at  Law  upon  the  recognizance,  the  penalty  of  the 
recognizance  is  the  debt  for  which  execution  will  be  issued.*  The  Re- 
ceiver, therefore,  or  his  sureties,  if  they  wish  to  avoid  the  consequences 
of  the  forfeiture  of  the  recognizance,  must  apply  to  the  Court  to  stay 
the  proceedings  upon  payment  of  the  amount  actually  due.^  It  seems, 
from  the  judgment  of  Lord  Eldon,  in  Dawson  v.  Eaynes,^  that  the  sure- 
ties will  not  be  relieved  from  the  effect  of  the  recognizance,  unless  they 
pay  in  all  that  the  Receiver  himself  could  have  been  required  to  pay. 
In  that  case,  the  Vice-Chancellor  was  of  opinion  that  the  sureties  were 
not  liable  to  pay  the  interest  on  the  Receiver's  balance;  which  the  Re- 
ceiver had  been  ordered  to  pay ;  but  Lord  Eldon,  upon  appeal,  held 
the  general  rule  to  be  that,  where  the  principal  debtor  is  obliged  to  pay 
interest,  there  can  be  no  equity  that  the  surety  should  not  pay  the  in- 
terest, in  default  of  the  principal.  Under  the  peculiar  circumstances  of 
the  case,  however:  the  Receiver  having  been  bankrupt,  with  the 
knowledge  of  all  parties,  for  a  considerable  length  of  time,  during 
which  no  steps  were  taken  to  compel  the  passing  of  his  accounts  :   his 

Lordship  affirmed  the  Vice-Chancellor's  order. 
*1764       *  Where  a  bill  of  exchange  given  by  a  Receiver  to  a  creditor, 
who  had  supplied  goods  for  the  estate,  was  dishonored,  the  cred- 

1  12  &  13  Vic.  c.  109,  §  39.  ■*  See  the  certificate  of  the  Court  of  K.  B., 

2  /i.  S  46:  see  The  Queen  v.  Hancock,       in  Dawson  v.  Ravnes,  2  Russ.  468. 

6  De  G.   M.  &  G.  332.  »  See  Walker  v.  Wild,  1  Mad.  528. 

8  1  Mad.  528.  «  2  Russ.  466,  471. 
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itor  was  ordered  to  be  paid  out  of  a  fund  applicable  to  pay  the  balance 
due  to  the  Receiver.^ 


Section  VIII.  —  Discharge  of  Receiver. 

TThen  a  Receiver  has  been  appointed,  and  has  given  securit}^  he 
cannot  be  discharged  upon  his  own  application,  without  showing  some 
reasonable  cause  why  he  should  put  the  parties  to  the  expense  of  a 
change.-  Where  a  Receiver  applied  to  be  discharged  on  the  ground  of 
ill  health,  he  was  not  only  ordered  to  be  discharged  and  his  recogni- 
zance vacated,  on  passing  his  accounts,  but  he  was  allowed,  although 
this  part  of  the  application  was  opposed,  to  retain  his  costs  "of  the 
application,  and  incidental  thereto,"  out  of  the  balance  in  his  hands. ^ 

A  Receiver  is  generally  continued  till  the  decree  ;  but  if  the  right  of 
the  plaintiff  ceases  before  that  time,  the  Receiver  may  be  discharged, 
and  cannot  be  continued  at  the  instance  of  a  defendant.  Upon  this 
ground.  Lord  Eldon  determined,  in  Davis  v.  The  Duke  of  Marlborough^ 
that  where  the  plaintiff  had  been  satisfied  by  the  pa3'ment  of  his  de- 
mand, the  order  for  the  Receiver  must  be  discharged  :  although  the 
discharge  was  opposed  by  two  creditors  having  prior  annuities  to  the 
plaintiff's.  His  Lordship  observed  :  "I  apprehend  that  with  the  right 
of  the  plaintiff  to  have  the  Receiver,  must  fall  the  rights  of  the  other 
parties.  It  would  be  most  extraordinary,  if,  because  a  Receiver  has 
been  appointed  on  behalf  of  the  plaintiff,  any  defendant  is  entitled  to 
have  a  Receiver  appointed  on  his  behalf."'' 

A  Receiver,  being  appointed  for  the  benefit  of  all  parties,  will  not  be 

discharged  on  the  ex  parte  application  of  the  party  at  whose  instance 

,  he  was  appointed ;  *  nor,  where  appointed  on  behalf  of  infant  tenants 

in  common,  will  he  be  discharged  as  to  the  share  of  one  of  them  who 

has  attained  twenty-one." 

If,  during  the  course  of  the  proceedings.,  the  continuance  of  a  Re- 
ceiver becomes  unnecessary,  he  will  be  discharged.  Thus,  upon  new 
trustees  being  appointed  in  a  suit,  a  Receiver  was,  on  the  appli- 
cation of  the  plaintiff,  which  was  opposed  by  some  of  the  *  de-  *1765 
fcndaiitH,  who  were  Ix-ncricially  interested  in  the  i)roperty  as 
legatees,  ordered  to  )je  discharged,  upon  the  new  trustees  undertaking, 
without  entering  into  recognizances,  to  account  half-yearly,  in  tiie  same 
way  as  the  Receiver.^ 

Where  the  Receiver  becomes  bankrupt,  he  will  be  discharged,  and  a 
new  Receiver  appointed. 

1  Tcmpost  c.  Onl.  1  Mad.  80.  <  2  Swanst.    107,    IfiS:    hut   hoc    ib.   118; 

»  2  llarr.  (cd.  Nowl.)  50.'t.  On  a  final  and  Ijir^i'ii  i'.  Howcn,  1  Sell.  &  F-nf.  2!Mi. 
full   a<<iiuiit,   a   K'ToiTcr  or  his   rciinscniu-  ''  ll/ul. ;  Davis  v.   Dukn  of  MarlhorouRh 

livc<«,  uiav  I«- iiii<liarK<'<l  and  his  liond   lan-  2  Swanst.   108,    118;  Hainlirifii^e   v.   Hiair,  3 

celled.     Williamson  v.  Wilson,  1  Uland,  43'J.  lit-av.  421,  42'1. 

»  Kichardson  v.  Ward,  6  Mad.  2G6.  <»  Smith  v.  Lyntor.  4  nmy.  227,  229. 

1  Bainbriggc  v.  Uluir,  uhi  sup. 
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The  appointment  of  a  Receiver,  made  previous  to  a  decree,  will  be 
superseded  by  it,  unless  the  Receiver  is  expressl^-^  continued."^ 

The  application  to  discharge  a  Receiver  may  be  made  by  petition, 
motion,  or  suunnons." 

The  petition,  or  summons,  or  notice  of  the  motion,  should  be  served 
on  all  the  parties  ;  but  the  Receiver,  though  served,  is  not  entitled  to 
appear  at  the  hearing  of  the  application. •*  The  direction  for  the  dis- 
charge of  the  Receiver  may  also  be  given  in  the  decree  at  the  hearing, 
or  upon  further  consideration.^ 

If  the  Receiver  has  not  passed  his  final  account,  and  paid  over  the 
balance  found  due  from  him,  the  order  directs  him  so  to  do ;  and  if  he 
has  given  a  recognizance,  it  dh-ects  the  recognizance  to  be  vacated  on 
his  passing  his  final  account,  and  paying  the  balance  found  due  from  him, 
if  that  has  not  already  been  done.®  An  office  copy  of  the  recognizance, 
if  any,  must  be  procured  from  the  Enrolment  office,  and  left  at  the  time 
of  bespeaking  the  order. ^ 

When  a  recognizance  is  directed  to  be  vacated,  the  order  must  be 
taken,  together  with  an  office  copy  of  the  Chief  Clerk's  certificate,  and 
the  Accountant-General's  certificate  of  payment  of  the  balance  into 
Court,  or  an  office  copy  of  an  affidavit  of  payment  of  the  balance  to  the 
person  entitled  to  it,  where  the  order  directs  such  payment,^  to  the  Sec- 
retary of  the  Master  of  the  Rolls :  who,  if  the  evidence  of  payment  is 
satisfactory,  makes  a  note  of  it,  and  marks  the  order  with  his  initials. 
The  order  must  then  be  taken  to  the  Enrolment  office  ;  and  the  recog- 
nizance will  be  marked  as  vacated.^  If  the  recognizance  is  not  duly 
vacated,  and  a  material  error  is  afterwards  discovered  in  the  Receiver's 
account,  the  money  may  be  recovered.'" 

Where  a  Receiver  is  entitled  to  his  discharge,  he  is  also  entitled  to 
the  costs  of  it." 


*1766        *  Section  IX.  —  Liabilities  and  Rights  of  Sureties. 

The  sureties  of  a  Receiver  cannot  be  discharged  at  their  own  request. 
Where,  therefore,  an  application  was  made  to  discharge  a  Receiver  on 
the  ground  of  misconduct,  and  the  sureties  joined  in  the  application. 
Lord  Hardwicke  held,  that  no  regard  was  to  be  paid  to  their  applica- 
tion, unless  it  was  for  the  benefit  of  the  parties  in  the  cause,  or  some- 
thing of  that  kind  :  ' '  for,  if  people  voluntarily  make  themselves  bail  or 

2  See  form  of  order,  Seton,  1003,  No.  6.  ^  Reg.  Regul.,  15  March,  1860,  r.  36. 

8  By  consent  of  all  parties,  an  applica-  8  Seton,  1023. 

tion  to'vacate  a  Receiver's  recognizance  may  ^  A   direction   that  the   Clerk  of   Enrol- 

be  made  by  petition  of  course.     For  fonns  of  ments  attend  the  Master  of  the  Rolls,  for  the 

petitions,  "notice  of  motion,  and  summons,  purpose  of  vacating  the  recognizance,  is  not . 

Bee  Vol.  III.  now  inserted  in  the  order.     SeeOrd.  XLII. 

4  Herman  v.  Dunbar,  23  Beav.  312.  14. 

5  Seton,  1023.  i"  1  Turn.  &  Ven.  471. 

6  For  form  of  order,  see  Seton,  1021.  ii  Richardson  v.  Ward,  6  Mad.  266. 
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sureties  for  another,  they  know  the  terms,  and  will  be  held  ver}-  hard  to 
their  recognizance,  and  not  discharged  at  their  request  to  have  new 
sureties  appointed  :  for  then  there  would  be  no  end  of  it."  ^ 

But  although  the  general  rule  is  not  to  discharge  the  surety'  of  a 
Receiver  on  his  own  application,  during  the  continuance  of  the  receiver- 
ship, such  rule  will  3ield  to  circumstauces  :  "  as  where  underhand  prac- 
tice is  proved,  and  the  person  secured  shown  to  be  connected  with  such 
practice ;  ^  and  where  a  suret}'  does  procure  his  discharge,  during  the 
continuance  of  the  receivership,  the  Receiver  must  enter  into  a  fresh 
recognizance,  with  new  sureties.^ 

Where  a  surety  becomes  bankrupt,  the  Receiver  is  usually  required  to 
enter  into  a  new  recognizance,  with  two  or  more  solvent  sureties :  the 
order  is  made  on  summons.* 

In  S/niffy.  Holdaioaij^^  an  order  was  made,  on  the  application  of  the 
surety,  directing  the  Receiver's  accounts  to  that  time  to  be  passed,  and 
that  on  payment  b)'  the  Receiver,  or  by  the  applicant,  of  the  certified 
balance  (not  exceeding  the  penalty)  into  Court,  the  applicant  should  be 
discharged  as  surety,  and  be  at  libert}'  to  apply  to  have  the  recognizance 
vacated  as  to  him  ;  and  that  the  applicant  should  be  at  liberty'  to  attend 
the  taking  of  the  account ;  but  he  was  ordered  to  pa}'  the  costs  of  the 
application. 

The  surety's  liability  extends  to  all  that  the  Receiver  would  have  been 
required  to  pa}-,  including  the  costs  of  appointing  a  new  Receiver.® 
This  point  came  before  Lord  Eldon,  upon  the  question  whether  the 
sureties  of  a  Receiver  were  liable  to  pa}'  interest  upon  the  balance  in  a 
Receiver's  hand,  when  he  became  bankrupt,  and  his  Lordship  said  :  "It 
seems  to  me  that  it  would  be  diflicult  to  .say  that,  where  the  principal 
debtor  would  be  obliged  to  pay  interest,  there  would  not  be  an  equity 
that  the  surety  should  pay  the  interest,  in  default  of  the  principal. 
The  penalty  is  forfeited  *  by  the  breach  of  the  condition;  the  *1767 
amount  of  the  penalty  is  the  debt  due  from  the  sureties  at  Law. 
How  can  they  have  a  right  to  be  discharged,  in  this  Court,  from  their 
legal  liability  till  they  have  paid  all  that  the  principal  could  have  been 
required  to  pay  ?  "  ^ 

This  rule,  however,  is  capable  of  relaxation  where  the  circumstances 
of  the  case  will  warrant  it :  accordingly,  as  the  Receiver,  in  the  case 
referred  to,  had  been  ])ankrupt  with  tlie  knowledge  of  all  parties  for 
a  considerable   time,  and   no   steps   had   been    taken  to   comi)el    tlie 

1  Griflith  r.  GrifTith,  2  Vcs.  S.  400.  merely  for  tlie  delits  of  the  obli^icesi  lo  wliom 

2  Ilamiiton  t'.  Hrcwster,  2  Moll.  407;  the  Ixmd  was  made  pnvuble.  Hej^iilarlv  the 
Griffith  V.  (irilFith,  2  Yes.  S.  400.  bond  xliotild  l)e  made  j>aval>le  lo  the  State. 

8  See  Vaiit,'hnii   r.  Vaughan,  1  Dick.  90;  Kosk  v.  Williams,   11   llcl-k.  410.     The  lia- 

Blois  r.  Betts,  iTi.  3.'{0.  bility  of  the  surety  would    proliably    he   liin- 

••  I'Vir  fonn  of  summons,  see  Vol.  IIL  ited    to   the  penaftv  of  the   liotid.     Stale  »>. 

6  V.  C;.  W.,   in   Chambers,    for   M.    R.,   3  Ulakemore,  7  Ileisk.  057.     Aii.l  s.e,  as  lo  the 

Sept.,  IH.")?,  Hefc.  F-ib.  IJ.  1747.  liability  of  the  receiver  and  surely  on  olli- 

8  Maunsell    r.    K^;an,  .'t    .J.    &    Lat.    2.')L  cial    bond,    Commonwealth    v.    Goidd,    118 

}The  Receiver  and  his  sureties  are  rcs|)onsib]e  Mass.   .'tOO.] 
or  all  sums  or  property  received,  and  not  i  Dawson  v.  Kayncs,  2Kus8.  466,  471. 
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passing  his  accounts,  Lord  Eldon  refused  to  make  the  sureties  pay 
interest." 

It  seems  that,  where  a  Receiver  has  become  bankrupt,  and  the  sure- 
ties are  hkely  to  be  called  upon  to  pa_y  the  bahince  due  from  him,  lib- 
erty will  be  given  to  them  to  attend  the  passing  of  the  Receiver's 
account ;  *  and  so,  where  the  Receiver  had  died  in  insolvent  circum- 
stances, and  his  personal  representative  had  consented  to  his  final 
account  being  taken  in  the  suit  in  which  he  was  appointed,  liberty  was 
given  him  to  attend.'' 

Where  an  action  is  brought  against  a  Receiver's  surety  upon  the 
recognizance,  the  proper  course  for  him  to  pursue  api)ears  to  be,  to  apply 
to  the  Court,  by  motion  or  summons,  with  notice  to  the  parties  inter- 
ested in  the  suit,  to  stay  the  proceedings  on  the  recognizance  :  offering, 
at  the  same  time,  to  pay  the  amount  due  from  the  Receiver,  but  not 
exceeding  the  penalty  of  the  recognizance,  into  Court.^  The  surety 
must,  in  addition,  pay  the  costs  of  the  application,  and  of  the  proceed- 
ings consequent  upon  it."  If  the  Receiver's  account  has  not  been  taken, 
the  apphcation  should  also  pray  an  inquiry  what  is  due  from  the  Re- 
ceiver. It  seems  that,  upon  an  application  of  this  kind,  the  Court  may 
indulge  the  surety  by  allowing  him  to  pay  the  balance  in  by  instal- 
ments.'' 

When  a  surety  is  called  upon  to  pay  any  thing  on  account  of  the 
Receiver,  he  will  be  entitled  to  stand  in  the  place  of  the  Receiver  for 
any  thing  which  may  be  coming  to  him  in  the  suit.  Therefore,  where 
the  Receiver  had  borrowed  money  from  his  surety,  to  enable  him  to 
make  necessary  payments.  Lord  Eldon  decided  that  the  surety  was  enti- 
tled to  be  repaid  the  amount  lent,  out  of  the  balance  in  Court  reported 
due  to  the  Receiver.^  Upon  the  same  principle,  the  share  of  the  Re- 
ceiver in  property  which  was  being  administered  by  the  Court, 
*1768  was  held  liable  to  make  good  to  the  *  surety  the  amount  paid  by 
him  for  the  Receiver :  although  it  was  excepted  from  a  mortgage 
which  the  Receiver  had  given  the  surety  as  an  indemnity.^ 


Section  X.  —  Managers  and  Consignees. 

Where  a  Receiver  is  required  for  the  purpose,  not  only  of  receiving 
rents  and  profits,  or  of  getting  in  outstanding  property,  but  of  carrying 
on  or  superintending  a  trade  or  business,  he  is  usually  denominated  "  a 
manager,"  or  "  a  Receiver  and  manager." 

2  Ibid.  was  held,  that  payment  by  the  surety  to  the 

3  Dawson  v.  Raynes,  2  Russ.  466,  467.  solicitor  conducting  the  proceedings  was  in- 

4  Simmons  v.  Rose,   M.  R.,  in  Chambers,       sulKcient. 

20  Nov.,  1860.  '  Walker  v.  Wild,  ubi  sup. 

5  If/ill.  For  forms  of  notice  of  motion  «  Glossiip  v.  Harrison,  3  V.  &  B.  134;  G. 
and  summons,  see  Vol.  Ill-  Coop.  61.  ^    ^    „   t   .^. 

6  Walker  v.  Wild,  1  Mad.  .528;  and  see  i  Brandon  v.  Brandon,  3  De  G.  &  J.  524; 
Mann  v.  Stennett,   8  Beav.    18U,   where   it  5  Jur.  N.  S.  256. 
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The  most  usual  cases  in  which  managers  are  appointed  are  those  in 
which  partnership  trades  are  to  be  carried  on,  or  which  relate  to  mines 
or  collieries.  The  grounds  upon  which  the  Court  usuall}-  acts,  in  mak- 
ing appointments  in  such  cases,  have  been  already  pointed  out.- 

A  manager  will  not  be  appointed  in  mining  concerns  at  the  instance 
of  a  plaintitf,  noi  ha\1ng  the  legal  interest,  who,  after  standing  b}-  and 
suffering  the  defendant  to  incur  great  expense  and  risk,  comes  forward, 
upon  the  concern  turning  out  profitable,  and  claims  an  equitable  interest.* 

Where  the  suit  relates  to  i)ropcrty  abroad,  or  in  the  colonies,  which 
partakes  of  the  nature  of  a  trade,  it  is  also  usual  to  appoint  managers  ; 
and  if  the  manager  must  necessarily  be  resident  there,  it  is  usual  to  add 
to  the  order,  directing  the  appointment  of  a  manager,  an  order  for  the 
appointment  of  one  or  more  consignee  or  consignees  resident  in  this 
country,  to  whom  the  produce  of  the  property  in  question  may  be  re- 
mitted, and  b}'  whom  it  ma}'  be  disposed  of.'' 

The  course  of  i)roceeding,  under  an  order  for  the  appointment  of  a 
manager  and  consignee,  is  the  same  as  that  under  an  order  for  the  ap- 
pointment of  a  Receiver ;  ^  and  the  general  orders  of  the  Court  which 
apply  to  Receivers,  apply  to  managers  and  consignees  also.® 

In  some  cases,  a  manager  has  been  appointed  of  a  West  India  estate, 
without  giving  any  security  whatever  ;  ^  but  in  Rutherford  v.  Wilkinson,^ 
Lord  Gifford  M.  R.  stated  that  it  had  only  been  done  under  spe- 
cial circumstances;  and  that  in  general,  to  warrant  *  such  a  *17G9 
course,  it  should  appear,  by  the  report,  that  no  manager  could 
be  found  who  would  give  security,  or  that  the  proposed  person  was  fit 
to  be  appointed  without  security.  "Under  the  circumstances  of  that  case, 
however,  his  Lordship  made  the  order  for  the  ai)pointment  to  be  with- 
out security,  with  the  consent  of  such  of  the  parties  as  were  capable  of 
consenting ;  but  on  a  subsequent  application  in  the  same  cause,  security 
was  required.^ 

The  Court,  in  dealing  with  property  in  a  colony,  has  in-ovided  against 
the  inconvenience  likely  to  arise  from  the  deatii,  absence,  or  incai)acity 
of  the  manager  in  existence,  or  appointed  l)y  tlie  Court,  b}'  appointing 
another  manager  to  act  in  such  event.^ 

Consignees  appointed  by  the  Court,  in  an  administration  suit,  have  a 
charge  on  the  property,  for  payments  sanctioned  ]»y  tlie  Court,  in  pri- 
orit}'  to  incumljrances  created  before  tlie  suit;  and  will  be  allowed 
interest  on  the  balance  due  to  them.* 

2  Ante,   pp.   1720-1728.  fl7.'tl,   n.  .1];  mul  »  Ante,]).  1738  ef  spy. 

Bee  .I.-ffcrvR  V.  Smith,  1  .1.  &  W.  2it8,  .'(Oi.  0  Prel.  Ord.  10  (7);  ante,  p.  1731,  n.  (10), 

8  Norway  r.  Uow(!,  H)  Vcs.  144,  l.W;  and  n.  (o). 
see  lif.wc  p.'Wood,  2  J.  &  W.  553.  7  Soton,  1038. 

*  S.'(;  Scton,  1035  et  teq.     As   to  the   ap-  »  S.fon,  103(;,  1038. 

pointiii'-iit  of    Kereivcrs    and    nianaKors   of  l  Si'fon,  103(!,  1038. 

nrop«Ttv  aliroad,  don   anlf,  p.  1731;  mim-  also  2   Kutlicrford  v.  Wilkiiieoti,  Snton,  1036. 

Morris  "r.    V.hw,  1  V<-».  .1.    13fl;  Morrison  v.  »  Morrison  v.  Morri-oii.  7  Dr  <!.,  M.  &  G. 

Morrison,  7  Ik-  G.,  M.  &  (i.  214;   1   Jnr.    N.  214;   1  Jur.   N.   S.   1100;  2  Sm.  &,  U.  bQi;  1 

8.  1100;  2  Sin.  &  G.  504;  1  Jur.  N.  S.  T-i'J;  Jur.  N.  S.  331). 
H»  Tbarp,  2  Sin.  &.  G.  57U,  n. 
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A  Keceivor  ami  inauager  of  a  West  India  estate,  who  has  been 
appointed  at  the  instance  of  a  moitgagee,  is  not  entitled  to  the  produce 
of  the  estate  which  has  been  shipped  to  the  mortgagor's  consignees 
prior  to  his  appointment :  although  there  had  been  no  conversion  prior 
to  that  time.'* 

A  manager  of  a  West  India  estate  is  entitled  to  a  commission  on  the 
produce  sold  or  remitted,  so  long  as  he  is  resident  in  the  island  and 
personall}-  acting :  if  he  is  absent,  he  is  not  entitled  to  the  commission , 
himself,  but  he  may  be  allowed  such  sums  as  he  has  paid  to  others  for 
the  management  of  the  estate  during  his  absence,  provided  the  payments 
are  reasonable.^ 

*  Codrington  v.  Johnstone,  1  Bcav.  520,  1037 ;  and  see  Chambers  v.  Goldwin,  cited  2 
524.  Men  69. 

6  Forrest  v.  Elwes,    2  Mer.   68;    Seton, 
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♦CHAPTER   XL.  ♦1770 

PAYMENT   OF    MONEY   AND    TRANSFER    OF    STOCK    INTO    COURT. 
Section   I.  —  When  directed. 

OxE  of  the  most  ordinary  methods  by  which  the  Court  enforces  its 
jurisdiction  of  preserving  property  in  dispute  pending  litigation,  is,  by 
ordering  it  to  be  brought  in  and  deposited  with,  or  in  the  name  of,  the 
Accountant-General  of  the  Court.  This  officer  was  appointed  pursuant 
to  the  statute  12  Geo.  I.  c.  32,  and  performs  the  same  duties  with 
reference  to  the  delivery  of  the  suitors'  mone}-  and  effects  in  the  Bank, 
and  taking  them  out  of  the  Bank,  and  keeping  the  accounts  with  the 
Bank,  and  all  other  matters  relating  thereto,  as  were  formerly  performed 
by  the  Masters  and  Usher.  ^ 

The  payment  of  money  or  the  transfer  of  stock  into  Court  is  most 
usually  ordered,  on  interlocutory  application,  in  the  case  of  personal 
representatives,  or  other  persons  filling  the  character  of  trustees,  having 
mone}-  in  their  hands,  or  stock  under  their  control,  to  which  the  plaintiff 
can  make  out  a  prima  facie  title.'-  It  is  also  frequently  one  of  the  terms 
upon  which  the  Court  grants  an  interlocutory  injunction.^ 

It  appears  formerly  to  have  been  thought  necessary  for  the  plaintiff 
to  show,  in  support  of  an  application  of  this  nature  against  an  executor 
or  trustee,  that  the  executor  or  trustee  had  abused  his  trust,  or  that  the 
fund  was  in  danger  from  his  insolvent  circumstances  ;  but  now, 
except  in  the  case  of  a  creditor  *  suing  for  his  own  debt  only  ;  ^  *1771 
the  Court  will  order  so  much  of  the  trust  estate  as  the  executor 
or  trustee  admits  to  be  in  his  hands,  to  be  paid  into  Court,  whether  he 

'  12  Opo.  I.  c.  32;  and  ano.  54  Geo.  IIF.  c.  report,  but  the  cause  is  delayed  by  other 
14;  Trifvrir  ».  Hluck,  0  I)e  (J.,  M.  &  (r.  170;  questions,  fiie  Court  will  order  the  reported 
1  .Jur.  N.  S.  1077.  As  to  the  constitution  of  huui  to  be  paid  into  Court.  Clarkson  v. 
the  Accountant-General's  department,  forms  Depeyster,  1  Ilopk.  274  ;  see  Campbell 
of  busincsH  in  use  therein,  and  jirovisions  for  v.  Braxton,  4  Hen.  &  M.  446.  To  ontain 
the  custody  and  manaf;enieiit  of  the  funds  an  order  upon  a  defendant  to  brinjj  money 
in  Court,  see  Kep.  (-'ban.  Funds  Corn.  (1804)  itito  Court  bi-fore  the  tinal  hearing;,  it  must 
passim.  [For  the  iirnctice  under  the  Trus-  appear  that  In;  who  asks  it  has  an  inter- 
tees  Relief  Act,  10  iV;  11  Vi<'.  ch.  UO;  see  est  in  the  money,  that  he  who  holds  it  has 
Matthew  r.  Nurthern  Assurance  Co.,  'J  Ch.  no  efpiitahle  ri(;ht  to  it,  and  the  fads  as  then 
l)iv.  80;  I'elliiij;  f.  Goddard,  !M;h.  I>iv.  185;  shown  must  be  open  to  no  further  eontro- 
Jnrf  liirkett,  '.t  Ch.  Div.  570.  j  versv.     M'Kim  v.  Thompson,  1  Ltland,  106. 

a  Daiibv  r.   Danbv,   5  .Itir.   N.  8.54,  M.  »' Ante,  p.  1072. 

K.;  Whitniore  v.  Tuniuand,  I   .1.  &  11.  2:i«.  '   Reeve   v.  Goodwin,   10  Jur.  1050,  V.  C. 

Where  a  sum   is   reportcil   to   be  due  frotn  a  K.  B. 
defendant  guardian,  uud  he  acquieocca  in  the 
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lias  abused  his  trust  or  not,'-  and  without  rcniuiring  proof  of  any  danger 
to  the  property  pending  the  litigation.^ 

The  existence  of  a  discretionary  power  in  the  trustees  over  the  fund 
affords  no  reason  why  the  fund  should  not  be  ordered  to  be  paid  into 
Court :  unless  the  exercise  of  the  power  would  be  thereby  prevented. 
If,  however,  the  trustees  are  about  to  exercise  their  discretion  in 
a  proper  manner,  the  Court  will,  in  order  to  avoid  useless  expense, 
decline  to  order  the  fund  to  be  paid  into  Court.* 

In  Blake  v.  Blake,^  Lord  Redesdale  appears  to  limit  the  rule,  as 
regards  personal  representatives,  to  cases  in  which  there  are  no  debts, 
or  the  debts  are  all  paid  and  there  is  no  purpose  for  which  the  money  is 
to  be  left  outstanding  ;  but  the  rule  appears  to  be  much  more  extensive  ; 
and  any  balance  which  may  be  in  the  executor's  hands  will  be  ordered 
into  Court,  notwithstanding  there  are  demands  upon  it  to  which  the 
executor  is  liable.  Thus,  in  Tare  v.  Harrison ^^  an  executor,  having 
admitted  a  large  balance  of  the  personal  estate  to  be  in  his  hands,  was 
ordered  to  pay  the  whole  into  Court :  although  he  stated  that  an  action 
at  Law  was  depending  against  him  for  a  debt  to  a  considerable  amount, 
due  from  the  testator.  Liberty  was,  however,  given  to  the  executor  to 
apply,  in  case  the  plaintiff  in  the  action  should  recover  against  him. 
If  tlie  conduct  of  the  trustees  has  been  proper,  and  all  the  cestui 
que  trusts  are  not  before  the  Court,  the  trustees  will  only  be  required 
to  pay  in  the  shares  of  those  before  the  Court ;  "^  and  where  the  trustees 
of  a  creditors'  deed,  who  had  duly  invested  the  fund,  claimed  a  lien  on 
it  for  their  unsatisfied  costs,  an  application  by  a  single  creditor,  suing 
on  behalf  of  himself  and  all  other  creditors,  for  an  order  for  payment  of 
it  into  Court,  was  refused.® 

The  same  principle  will  apply  to  all  persons  who  fill  the  charac- 
*1772  ter  of  trustees  :  whether  they  are  such  by  virtue  of  an  actual  *  ap- 
pointment, or  by  implication.  Thus,  the  Court  has  ordered  an 
auctioneer  to  pay  into  Court  the  balance  of  the  deposit  upon  a  sale,  ad- 
mitted by  him  to  be  in  his  hands,  after  deducting  his  claims  as  auction- 
eer.^   Upon  the  same  principle,  where  a  testator,  having  a  debt  secured 

2  M'Kim    V.   Thompson,    1    Bland,    156.  2   McCord   Ch.   317;    Hosack   v.   Rogers,   6 

Where  it  appears  from  the  answer  ot  a  de-  Paige,    415.     Money   may   be   brought   into 

fendant  guardian,  that  he  has  in  his  iiands  a  Court  by  trustee  under  a  decree,  if  he  doubts 

specitic  sum,  which  he  admits  to  be  due  to  as  to  its  proper  application.     Wells  v.  Rolo- 

the  plaintiff,  and  other  matters   in  the  suit  son,  1  Bland,  456.     So  to  stop  interest   and 

are  contested,  the  Court  will  order  the  ad-  costs  in  certain  cases.     Chase  v.  Manhardt, 

mitted  debt  to  be  paid  to  the  plaintiff,  without  1  Bland,  343. 

waiting  for  a  final  decree.     Clarkson  v.  De-  *  Talbot  v.  Marshfield,  2  Dr.  &  Sm.  285. 

pevste'r,   1  Hopk.  274.     [And  so  where  the  6   Ubi  sup. 

amount   can    be    ascertained    by   deducting  6  2  Cox,  377;  but  see  Betagh  v.  Concan- 

disnuted  items.     Union  Mut.  Ins.  Co.  v.  Kel-  non,  2  Moll.  559. 

Icij  5  Ken   082   U.  S.  C.  C]  '^  Hamond  v.   Walker,  3  Jur.  N.  S.  686, 

"8  'strange  v.  Harris,  3  Bro.  C.  C.  .365;  and  V.  C.  W.                                                  ....    ,r 

see  Blake  v.  Bhike,  2  Sch.  &  Lef.  20  ;  Kuther-  8  Chaffers   v.    Headlam,   17  Jur.  754,  V. 

ford  V.  Dawson,  2  Ball  &  B.  17;  Edwards  v.  C.  W.                                        ,   ,,    ,   no,.         a 

Edwards,  10  Hare  Ap.  63;  Stranger.  Harris,  i  Yates  v.  Farebrother,  4  Mad.  2.« ;  and 

3  Bro.  C'  C.  305,  Perkins's  ed.  note  ('0;  and  see  Bourne  v.  Mole,  8  Beav.  177;  Nokes  v. 

pee  Blake  v.  Blake,  2  S.  &  L  26;  Rutherford  Seppings,  2  Phil.  19. 
f.  Dawson,  2  Ball  &  B.  17;  see  Hall  v.  Hall, 
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on  lands,  bequeathed  the  debt  to  the  mortgagor,  with  a  desire  that 
he  would  give  a  reversionar}'  interest  therein  to  a  third  person,  and  the 
mortgagor  sold  the  estate,  he  was  ordered  to  bring  the  mortgage  money 
into  Court,  for  the  benefit  of  the  devisee,  subject  to  his  own  life-estate  ;  ^ 
and  so,  where  the  defendant  had  covenanted  to  pa}-  a  sum  of  mone}-  to 
the  trastees  of  his  marriage  settlement,  but  had  omitted  to  do  so,  he  was 
ordered  to  pay  it  into  Court.'  Where,  also,  the  plaintiff,  a  shareholder 
in  a  compaay  which  had  transferred  its  business,  alleged  that  the 
directors  of  the  company  had,  unknown  to  him  and  the  other  share- 
holders, received  sums  of  mone}'  for  making  tlie  transfer,  they  were 
ordered  to  pay  such  sums  into  Court.* 

Where  an  executor  admits  a  sura  of  mone}'  to  be  due  from  him,  in  his 
individual  character,  to  his  testator,  tlie  amount  will  be  ordered  to  be 
paid  into  Court.*  This  was  done,  notwithstanding  a  statement  in  the 
answer  that  the  debts  of  the  testator  were  not  all  paid,  and  that  there 
were  several  outstanding  for  which  the  executor  was  liable.®  In  such 
cases,  the  Court  assumes  that,  as  the  persons  to  pay  and  the  persons  to 
receive  are  the  same,  what  ought  to  have  been  done  has  been  done  ; 
and  orders  the  payment,  not  as  a  debt  by  a  debtor,  but  as  of  moneys 
realized,  and  in  tlie  hands  of  the  executor  or  trustee.'' 

Upon  the  same  principle,  money  admitted  by  an  executor  to  be  in  the 
hands  of  his  partner,  will  be  considered  as  in  his  own  hands  for  the  pur- 
pose of  being  called  into  Court ;  ^  but  in  Freeman  v.  Fairlie,^  it  was  held, 
that  an  admission  by  an  executor  that  the  whole  amount  of  the  property 
was  invested  in  India,  on  public  securities,  either  in  his  own  name  or  in 
the  name  of  a  house  in  which  he"  was  a  partner,  l)ut  sul)ject  to  his  dis- 
posal, unless  some  part  was  in  the  hands  of  the  house  at  interest, 
which  he  believed  *  might  be  the  case,  was  not  a  sufficient  ad-  *1773 
mission  of  money  in  his  hands  to  order  the  payment  into  Court 
of  any  part  of  it :  for  although  an  executor,  dealing  with  money  in  his 
hands,  is  bound  to  ear-mark  it,  yet.  if  he  does  not  do  so,  and  cannot 
answer  as  to  the  state  of  it,  the  Court  has  no  power  to  act  as  upon  an 
admission.^ 

It  is  only  upon  the  admission  of  the  executor,  or  other  trustee,  that 
the  trust  money  is  actually  in  his  hands  that  the  Court  will  order  it  to 
be  paid  in.     If,  therefore,  a  defendant  admits  a  sum  of  money  to  have 

«  I^wi".  V.  Kinp.  2  I?ro.  C.  C.  fiOO.  Ensifrn.  18   Pick.  232,  2.ir.;  Ilobarl   v.  Stone, 

»  Kdtlnv.ll   r.   Hollnv.Il,   2   S.   &   S.   218;  10  I'irk.  220;   Ritchie  v.  Williams,  11   Muss. 

Hall  r.  Mall.  2  MiConl  Ch.  317.  50;   Ips.   Mamif.  Co.  i).   Story,  5   Met.  310; 

*  (;ask<ll   r.  CliaTiilMTs  (No.  3),  2fi  U<"av.  Howiii  r.  rainiian,  G  Conn.  121;  2  Storv  rx). 

360;  .'•.  .Iiir.  N.  S.  r.2.  .lur.  §  120!l:   I'us.-v  i'.  Clftnsnn.  !t  S.t^'.  &  R. 

S  Hothwcll  c.  R.-tliwcIl,  uhifup.  2(t8;   K.-ckiT  r.  MilJ.T,   2    l'iiiu<'.  U!l;   Slnj^s 

8  Morllock  f.  I,oailics.  2  .Mcr.  401.  r.  IVckmnn,  2  Kdw.  Cli   811;  Marvin  r.  Sl.w, 

"  Scf  Cnspv  r.   (Jootlinj,'!',    3  Bro.    C.   C.  2  Cowfn,  781;  Srlicll  r.   Scliroiirr,  1    IJnili-y 

(PtTkin«'H  c'l.')   110,  111,  note  (fi),  nnrl  cnsc!!  Yji\.  334. 

citpd;  Wankford   r.  Wankfonl.  1   Salk.2!»9;  »  .lohnson   v.  Asl-m,  1   S.  &   S.  73;  While 

Winxhip  r.  Bass.  12  Mass.  I!)!);  St.-phc-ns  v.  v.   Barton,   18    Brav.  I'l2;    and   see   Roy   v. 

Cavlonl.  11    Ma-s.   2W;   Havs  r.  .Jirksoii.  C  Ciil.Imn,  4  Hare,  05,  66. 

Ma«-.  14!t:   Bif'I'-w  f   Bi««-i;.w.  4  Ham.  138;  '■'  3  M.r.  39. 

Ixcki.r   p.   Smith,   1    Kub.   313;    Kinney   r.  '  Stc  Roy  ».  Gibbon,  u«»  w/). 
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conio  to  his  hands  properly  belonging  to  the  trust,  but  adds  that  he  has 
made,  or  will  have  to  make,  payments  on  account  of  the  estate,  he  will 
be  allowed  to  deduct  the  amount  of  the  payments,  and  to  pay  in  the 
balance  only.^ 

This,  however,  will  be  the  case  only  where  the  paj-ments  have  been 
properly  made.  Where  the  payments  have  been  improperly  made  :  as 
where  they  involve  a  breach  of  trust :  the  trustee  will  not  be  permitted 
to  avail  himself  of  such  payments  for  the  purpose  of  resisting  the  pay- 
ment into  Court.  Therefore,  wljere  executors  had  by  their  answer  admit- 
ted the  receipt  of  the  testator's  property,  but  stated  that  they  had  lent 
it  on  a  promissory  note  :  upon  an  application  that  the}^  might  pa}^  the 
money  thus  lent  into  Court,  it  was  held  that,  having  admitted  the  re- 
ceipt of  the  mone}',  the  executors  could  not,  by  alleging  an  improper 
application  of  it,  protect  themselves  from  payment  into  Court. ^  So  also, 
where  mone^-s,  directed  by  a  settlement  to  be  laid  out  in  government  or 
real  securities,  were  lent  by  the  trustees  to  the  husband  on  bond,  the 
trustees  were  ordered,  on  motion,  to  pay  the  money  into  Court.*  This 
principle  was  likewise  acted  upon  in  Rothwell  v.  Rothwell^^  before  re- 
ferred to,  in  which  the  Court  ordered  the  defendant  to  pay  in  a  sum  of 
money  which  he  had  contracted  to  pay  to  the  trustees  of  his  marriage 
settlement,  but  had  omitted  to  pay.  And  it  is  not  only  in  cases  where 
trust  money  has  been  improperlj'  lent  that  it  will  be  ordered  into  Court : 
it  will  be  oixlered  in,  even  where  the  lending  may  have  been  warranted 
by  the  trust  deed,  upon  the  allegation  that  the  fund  is  in  danger.^ 

In  order  to  induce  the  Court  to  direct  the  immediate  bringing  in  of  a 
sum  of  monej'  upon  an  interlocutory  application,  the  money  must  be 
clearly  trust  money.  Where  it  is  not  impressed  with  a  trust,  but  is  in  the 
nature  of  a  mere  debt,  the  Court  will  not  make  an  order  for  the 
*1774  payment  of  it  into  Court  till  the  hearing  *  of  the  cause.  Thus, 
in  Peacham  v.  Daw^  where  a  bill  was  filed  against  a  defendant, 
insisting  that  a  certain  sum  of  money  claimed  by  her  as  a  gift  from  the 
testator,  shortly  before  his  death,  continued  to  be  part  of  his  assets,  and 
upon  the  coming  in  of  the  answer  the  plaintiff  moved  that  the  defendant 
might  pa}'  the  money  into  Court,  on  the  ground  that  she  had  admitted 
circumstances  in  her  answer  which  made  it  clear  that  it  was  part  of  the 
testator's  assets,  the  application  was  refused. 

Where  a  Court  of  Equity  traces  out  trust  money  in  the  hands  of  a 
person  who  has  not,  'prima  facie^  a  right  to  hold  it,  that  money  must  be 
brought  into  Court. ^ 

It  is  not  necessary,  to  induce  the  Court  to  order  trust  money  to  be 
paid  in,  that  the  trust  should  be  one  absolutely  declared.     It  will,  in 

2  Anon.,  4  Sim.   359;  Roy  v.  Gibbon,  4  6  2  S.  &  S.  217,  ante,  p.  1772. 

Hare,  G-j.  6  Pavne  v.  Collier,  1  Ves.  J.  170. 

8  Vit^ass  V.  Binfield,  3  Mad.  62;   see  also  l  6  Mad.  98. 

Beaumont  v.  Meredith,  3  V.  &  B.  180;  Nokes  2  Leigh  v.  Macaulav,  1  Y.  &  C.  Ex.  260, 

V.  Seppings,  2  Phil.  19.  267;   Pavne  v.  Collier,  1  Ves.  J.  170;    see 

*  Collis  I'.  Collis,  2  Sim.  365,  368.  post,  p.  1779. 
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many  cases,  do  the  same,  where  the  trust  is  only  implied  :  as  in  the  ease 
of  vendors  and  purchasers,  where,  as  the  Court  considers  what  is  agreed 
to  be  done  as  done,  it  will  treat  the  vendor  as  a  trustee  for  the  pur- 
chaser of  the  estate  contracted  for,  and  the  purchaser  as  a  trustee  for 
the  vendor  of  the  purchase-mone}-.^ 

Lord  St.  Leonards,  in  his  learned  Treatise  upon  the  Law  of  Vendors 
and  Purchasers  of  Estates,*  thus  states  the  rule  in  practice  of  calling 
upon  the  purchasers  of  estates  to  pay  their  purchase-money  into  Court, 
in  a  suit  for  specific  performance :  "A  purchaser  in  possession  of  the 
estate,  may,  upon  motion,  be  ordered  to  pay  the  purchase-money  into 
Court.  This  has  been  done  before  answer ;  *  but  the  purchaser  has, 
in  some  cases,  had  the  option  to  pay  the  money,  or  give  up  possession  ; ' 
in  others,  occupation  rent  has  been  set,  deducting  interest  on  the  de- 
posit ; '  and  in  others,  a  receiver  has  been  appointed  ;  *  and  payment  of 
the  money  will  be  ordered,  although  by  the  agreement  it  is  payable  by 
instalments,  and  a  portion  of  it  is  to  remain  secured  upon  the  estate.' 
This  rule  has  been  adopted  :  where  the  possession  has  been  given  under 
a  mutual  apprehension  that  the  title  could  be  immediately  made  good  ;  ^" 
where  the  purchaser  had  a  sort  of  mixed  possession  with  the  vendor, 
and  had  paid  part  of  the  purchase-money,  was  insolvent,  and  had 
attempted,  without  effect,  to  sell  the  estate  ; "  where  the  pur- 
chaser approved  the  title,  and  prepared  a  conveyance,  *  and  *1775 
then  raised  objections  ;  ^  where  the  purchaser  had  been  guilt}'  of 
laches  and  cut  underwood ;  ^  and  even  in  a  case  where  it  appeared,  on 
the  face  of  the  abstract,  that  the  title  was  bad,  but  the  purchaser 
had  sold  and  conveyed  the  estate  to  another  purchaser.^  80  where 
an  acceptance  of  the  title  was  inferred.*  Again,  where  time  was  fixed 
for  the  payment  of  the  puix-hase-money  by  instalments,  and  the  prop- 
erty was  a  coal  mine.^ 

"  If  the  estate  be  sold  under  a  decree,  and  the  purchaser  enter  into 
possession,  he  will  be  compelled  to  pay  his  purchase-money  into  Court, 
unless  he  entered  with  the  express  consent  of  the  Court." 

«  London   &  North  Wi'storn  Railway  r.  Cnitchlev  t'.  Jerninpham,  2  M or.  502;  l.illev 

Corporation  of  I^ancaster,  IG  Ik-av.  22.     '  v.  Aii.'n,"l  W.  N.  80;    12  .lur.  N.  S.  181,  V. 

*  I'p.  229-231.  C.  S.;  Robcrtshaw  v.  lirav,  1  W.  N .  87 ;  12 

«  Dixon  r.  Astlcv,  1  Mer.  1.13,  37R,  note  .lur.  N.  S.  224,   V.  C.  \V.  ;    South    Eastern 

(6);  HurrouKh*  e.  (jaklev,  ib.  52,  370,  note;  Railway  Co.  v.  London.  Hri^'hton,   &  South 

Blackhurn   r.   Sta<c,    0   Mad.   G'J;    I'vke  t'.  Coast  {{ailway  Co.,  1  W.  N.  130.  V.  V.  \V.; 

Northwood,  1  Ktav.  1.^2,  where tcnantclaimed  Cooper  v.  Loudon.  Chatliani,  v*!;   Dover  Rail- 

oplion  to  purchase.  wavCo.,  U  \V.  R.  985,   V.  C.   K.;  Morion 

«  Clarke  r.  Wilson.  15  Ves.317;  Smith  v.  v.  ("Jreat  ICastern  Railway  Co.,  1  VV.  N.  304, 

LInvd.  1   .Mad.  83:  Mr.rjran  r.  Shaw,  2  Mer.  M.  R. 
138";  Wickham  v.  Evercd,  4  Mad.  53.  ^  Hurroughs  v.   Oakley,   1   Mer.   52,  .370, 

"  Suiiih  r.  Jackiton,  1  Mad.  018;  Smith  v.  note;  Dixon  r.   Astley,  th.   133.  .378,  n.  (6); 

Llovd,  uhi  mp.  Bradsiiaw  v.  Bradshaw,  2  Mer.  492. 

«  HhII  r..(enkinson,  2  V.&B.  125;  Clarke  »  Brown  v.  Kelty,  L.  L  Hall,  .July,  1810, 

V.  Elliott.  1  Mad.  000.  MS. 

»  Vouncc  V.  Duniomhe,  Younce,  275.  *  Boothhv  v.  Walker,  1  Mad.  197;  Smith 

19  Gilisou  r.  riarke,    1   V.  &  B.  5'>0;  and  v.  Llov<l.  1  Slad.  83. 
«ee  8.  <;..  eite.l  1  .Mad.  007.  '•  I'tuek  f.  Ix)ll^'e,  18  Yen.  450. 

"  Hall  V.  .Jcnkinson,  ubi  sup.  o  Anon.,  L   I.  Hall,  10  .July.   1810,  MS.; 

1  Waltem  v.   Upton.  G.  Coop.  92,   note;  Wilding  v.  Andrews,  1  C.  F.  Coop.  t.  Cott 

but  see   Bonner  v.   Johnston,   1    Mer.   .300 ;  380. 
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*1776  PAYMENTS  AND  TRANSFERS  INTO  COURT. 

''  But  whore  the  sale  is  not  by  the  Court,  and,  upon  a  parol  contract 
at  so  much  per  acre,  there  is  a  dispute  as  to  the  number,  and  posses- 
sion was  given  without  any  understanding  when  the  purchase-money 
was  to  be  paid,  and  the  bill  only  seeks  a  performance  as  to  the  larger 
quantity' ; "  or  the  seller  has  thought  proper  to  i)ut  the  i)urehaser  into 
possession,  with  an  understanding  between  them  that  he  shall  not  pay 
his  money  until  he  has  the  title :  the  purchaser  cannot  be  called  upon 
to  pay  the  money  into  Court  in  this  summary  way  ;  *  nor  can  the  pay- 
ment be  compelled  where  the  vendor  gives  possession  without  stipula- 
tion ;  ^  or  the  purchaser  was  in  possession  under  another  title  before 
the  contract ;  ■"'  or  the  possession  was  given  independently  of  the  con- 
tract, and  the  seller  has  been  guilty  of  laches  :  "  although,  in  such  cases, 
the  purchaser,  may  make  himself  liable  to  the  demand,  by  dealing  im- 
properly with  the  estate,  e.  g.  cutting  trees,  or  selling  it  to  another  per- 
son ;  ^-  or  even  ameliorating  it,  but  changing  the  tenants. ^^  But  the 
purchaser,  after  a  long  period,  will  not  be  permitted  to  keep  possession 
of  the  estate  and  also  withhold  the  purchase-money :  if  a  title  has  not 
been  made,  he  will  be  put  to  his  election  within  a  reasonable 
*1776  *  time,  e.  g.  two  months,  to  give  up  the  possession  or  pay  the 
purchase-money."  ^ 

The  same  learned  author  then  proceeds  to  deduce  two  simple  rules 
from  the  cases :  "1st.  Where  the  possession  is  taken  under  the  con- 
tract, or  is  consistent  with  it,  and  the  purchaser  has  not  dealt  improp- 
erly with  the  estate,  the  cause  must  take  its  regular  course.  But,  2dly, 
If  the  possession  by  the  purchaser,  without  paj'ment  of  the  money,  is 
contrary  to  the  intention  of  the  parties,  or  is  held  according  to  it,  but 
the  purchaser  has  exercised  improper  acts  of  ownership  :  for  example, 
cutting  timber  by  which  the  property  is  lessened  in  value  ;  or  selling 
the  estate,  by  which  the  first  seller's  remedy  is  complicated  without  his 
assent :  in  such  cases,  the  Court  will  interpose,  and  compel  the  pur- 
chaser to  pay  the  purchase-mone}'  into  Court."  ■^ 

The  principle  of  ordering  mone}^  into  Court  upon  a  trust  by  implica- 
tion, has  been  acted  upon  in  several  cases.  Thus,  the  proceeds  of  a 
fire  policy,  upon  a  freehold  house,  which  had  been  renewed  by  an 
executrix  after  the  death  of  a  testator,  were  directed  to  be  brought  into 
Court,  on  the  application  of  the  widow,  in  a  suit  instituted  b}-  her  for 
the  administration  of  the  testator's  estate :  not  on  the  ground  that  the 

">  Benson  v.  Glastonbury  Canal  Companj',  [Pope  v.  Great  Eastern  R.  Co.,  L.  R.  3  Eq. 

C.  P.  Coop.  42;  1  C.  P.  Coop.  t.  Cott.  350.  1711. 

8  Gilison  «.  Clarke,  1  V.  &  B.  500.  IS  Bramlev  v.  Teal,  nbi  sup. 

9  Clarke  v  Elliott,  1  Mad.  606;  ami  see  i  Tindarr.  Cohhani,  2  M.  &  K.  385; 
Northern  Counties  Union  Railway  v.  North  Fowler  v.  Ward.  6  Jur.  547,  M.  R. ;  Adams 
Eastern   Railway,  6   W.   R.   122,  "V.  C.  K.,  v.  Heathcote.  10  .Jur.  301,  V.  C.  E. 

wliere  possession  was  taken  by  the  defend-  '^  Sugd  V.  &  P.  281;  Pope  v.  Great  East- 
ants,  under  a  power  given  them  by  the  legis-  ern  Railway  ('o.,  1  W.N.  347,  V.  C  W.; 
lalure.  "  [L.  R.  3  Eq.  171.  A  non-resident  vendee, 
1"  Freebody  v.  Perry,  G.  Coop.  91;  Bonner  tiling  a  bill  for  specilic  performance,  will  be 
V.  .lohnston,  1  Mer.  306.  required  to  pay  into  Court  the  consideration 

11  Fox  V.  Birch,  1  Mer.  105.  that  was  to  have  been  paid  at  the  execution 

12  Cutler  r.  Simons,  2  Mer.  103;  Bramlev  of  the  deed,  though  not  in  possession.  Binns 
V.  Teal,  3  Mad.  219;  Gell  v.  Watson,  ib.  225;  v.  Mount,    1  Stew.  Eq.  24]. 
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WHEN  DIRECTED.  *1777 

proceeds  of  the  policy  formed  part  of  the  personal  estate,  but  because 
the}-  were  affected  with  a  trust  for  the  benefit  of  the  persons  interested 
in  the  real  estate.'  And  where  goods  had  been  specifically,  and  not 
generally,  consigned  by  a  trader  abroad  to  merchants  in  this  country, 
the  proceeds  of  the  consignment  were  held  to  be  trust  money  in  the 
hands  of  the  consignees,  and,  upon  a  bill  filed  against  them  by  the  repre- 
sentative of  the  trader  for  an  account,  were  ordered  to  be  brought  into 
Court.* 

The  practice  of  the  Court  with  regard  to  compelling  the  payment  into 
Court  of  money  constituting  partnership  property,  has  been  stated  ^  in 
the  following  manner :  "  As  the  rule  is,  that  he  who  seeks  equity  must 
do  equity,  it  seems  clear  that,  where  the  plaintiff  is  a  private  debtor  to 
the  partnership,  he  cannot  insist  upon  an  account,  without  paying  the 
amount  of  his  debt  into  Court.  Thus,  in  an  early  case,  it  is  laid  down, 
that  if  one  partner  borrows  any  money  out  of  the  partnership  trade,  his 
own  share  shall  be  answerable  for  it ;  and  he  shall  not  be  permitted  to 
come  into  Equity,  and  pray  an  account,  without  making  satisfac- 
tion for  *the  debt.^  So,  in  a  case  before  Lord  Nottingham,  *  1777 
one  partner  having  sued  the  other  for  money  had  and  received, 
and  the  latter  having  filed  his  bill  for  an  injunction  to  stay  proceedings  at 
Law  and  for  an  account,  the  Court  entertained  the  suit,  and  decreed  an 
account :  the  plaintiff  having  first  paid  into  Court  the  money  in  ques- 
tion.'^ Upon  similar  principles  it  should  seem,  that  if  the  defendant 
could  by  any  means  show  that  a  specific  sum  is  due  from  the  i)laintiff  to 
the  partnership  as  a  private  debt,  that  sum  must  be  paid  into  Court  by 
the  plaintiff  before  an  account  will  be  decreed.  But  one  partner,  whether 
plaintiff  or  defendant,  may  receive  partnership  money  and  cfiects,  and 
insist  on  not  paving  in  the  amount,  unless  all  the  other  partners  will 
pay  in  what  they  liave  in  their  hands  ; '  and  it  has  been  laid  down  by 
Lord  Kldon,  that  if  a  partner,  as  partner,  receives  money  belonging  to 
the  firm,  and,  admitting  that  he  has  received  it,  insists  that  there  is  a 
balance  in  his  favor,  there  is  no  pretence  for  making  him  pay  it  in."  * 
If,  however,  a  partner  has  received  partnership  money,  under  circum- 
stances from  which  it  can  be  inferred  that  he  had  agreed  not  to  receive 
it,  and  that  his  receiving  it  was  contrary  to  good  faith,  he.  may  be 
ordered  to  pay  it  into  Court. "^ 

.The  general  rule  is,  tliat  a  i)artn('r  will  not  be  ordered  t(^  p:iy  partiicr- 

«  I'nrrv  v.  A-hlcv,  3  Sim.  97.  2  QiM  v.  Ciiniiam,  2  Swiinst.  .'i^r),  note  ; 

*  I-.Mi:li  r.  M.Kuiiiav.  1    Y.  &  C.  F-.x.  200,  1  Cli.  Ca.  .'111. 

207;  and  *»<■<•  Vfiiiiiiit;' r.  I.ovd,  1    I>e   (;.,  K.  "  Ffisicr  r.  Donald,  1  J.  &  W.  252. 

&  .1.  lit.'t;  P>  .lur.  .N.  S.8I,  wliVre  the;  [iroic-cds  *  Hi.  2.'>2 ;  but  spo  Toulniiii  r.  Coplnnd,  3 

of  a  Milicv  of   inHiiraii.o   had   l.rcn  assiKiM'.!,  Y.  &<;.  Kx.  r>43.    wli.-iv,   allhoni,'h   jiavinpiit 

and  tluT<-  was*  a  conlli(  t  of  jurisdiction.  in  was  directed,  leave  was  ^ivcn   llie  del<'iid- 

t>  Collver   on   I'artnership,    2(X);    and   see  ant    to  apply   for  re|i.i.vnient,  out   of  a   fund 

Lindlev,  S17.  previously   paid   in,  of  any   siiuis  which   he 

1  16   Yin.   Abr.  Partncm  (K),  6;    Melio-  mi^ht    pay   in   discharge  of   the   partnership 

riicchl  V.  Koval   Exchani;«'   AnBurancc  Com-  delits. 

pany,  1  Va\.  'Ca.  Abr.  8,  pi.  8.  /•  I'er    Lord    Kldon,    in   Foster  v.  n.-nald, 

ubi  tup. 
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*1778  PAYMENTS  AND  TRANSFERS   INTO  COURT. 

ship  money  into  Court,  unless  there  is  a  clear  admission,  not  only  that 
he  has  the  money,  but  that  he  is  liable  to  pay  it.*^ 

Upon  the  principle  of  preservin<»'  property  pending  litigation,  a  party 
to  an  aduiinistration  suit,  who  has  been  found  to  be  a  debtor  to  the  estate, 
and  is  in  insolvent  eircumstanees,  will  be  ordered  to  pa}'  the  amount  of 
the  debt  immediately,  into  Court :  if  the  debtor  is  a  stranger  to  the  suit, 
the  usual  course  is  to  direct  an  inquiry  as  to  what  should  be  done.'' 

Although  the  Court  will  order  trust  money,  admitted  to  be  in  the 
hands  of  a  party,  to  be  paid  in,  on  interlocutory  application,  it  will  not 
order  interest  upon  such  mone}'  to  be  so  paid.^  The  only  case  in  which 
the  Court  appears  to  have  acted  in  opposition  to  this  rule  is  that  of  Free- 
man V.  Fairlie ;  ®  but  that  was  under  peculiar  circumstances :  the  de- 
fendant having,  by  his  answer,  admitted  that  he  had  made  interest 
*1778  to  a  larger  amount  than  the  *  sum  he  was  ordered  to  pay  in  ;  and 
Lord  P^ldon  said,  he  was  very  unwilling  to  carry  the  practice 
further  than  it  had  been  carried. 

The  same  principles  which  apply  to  trust  moneys,  and  will  induce  the 
Court  to  order  them  to  be  paid  into  the  Bank,  to  the  credit  of  the  cause, 
will  be  acted  upon  in  the  case  of  trust  stock,  or  trust  money  invested 
in  Exchequer  bills  :  which  the  Court  will  order  the  party  holding  to  trans- 
fer into  the  name  of  the  Accountant-General,  in  trust  in  the  cause,  or 
deposit  in  the  Bank  to  the  credit  of  the  cause.  The  Court  will  also, 
wherever  it  may  be  necessary  for  their  protection,  order  specific  chattels 
to  be  deposited  in  the  Bank  with  the  privit}'  of  the  Accountant-General. 

A  trustee  or  executor  does  uot,  by  payment  of  the  trust  fund  into 
Court,  discharge  himself  of  his  office  ;  ^  nor  does  a  pa^^ment  of  money 
into  Court,  upon  an  interlocutory  ai^plication,  alter  the  rights  of  the 
parties  interested  in  the  fund.^  Therefore,  if  an  executor  or  adminis- 
trator paj's  into  Court  money  which  he  has  received  from  the  estate  of 
the  deceased,  his  right  to  retain  a  debt  due  to  him  from  the  deceased  is 
not  prejudiced ;  ^  and  where  the  fund  in  Court  is  insufficient  to  dis- 
charge the  administrator's  debt,  his  right  of  retainer  will  prevail  against 
the  plaintiff's  right  to  have  the  costs  of  the  suit  satisfied.* 

6  Collyer  on    Partnership,  202;    and  see  Hall  v.  Macdonald,   14  Sim.  1;  Tipping  v. 

Lindlev,  817;  Richardson  v.  Bank  of  England,  Power,  1  Hare,  405,  411 ;  Middleton  v.  Poole, 

4  M.  ■&  C.  16.'),  171;    2  Jur.  911;    but  see  2  Coll  246. 
Domville  v.  Solly,  2  Russ.  372.  *  Chissum  v.  Dewes,  5  Russ.  29 ;    ante, 

'  Walker  v.   Simpson,    1  Jur.  N.  S.  675;  p.  1425.     Where  the  amount  of  the  Master's 

not  reported  on  this  point,  1  K.  &  J.  713.  report  against  a   defendant  is   ordered,  for 

8  Wood  V.  Downes,  1  V.  ik,  B.  50.  security,  to  be  brought  into  Court,  and  iu- 

9  3  Mer.  29,  44.  vested  in  stock,  pending  exceptions  by  plain- 

1  Thompson  v.  Tomkins,  2  Dr.  &  Sm.  8.  tiff,  any  gain  or  loss,  which  may  ultimately 

2  Noble  V.  Stow,  29  Beav.  409.  The  onl}'  accrue  on  the  sale  of  the  stock,  is  to  be  re- 
instance  in  which  the  payment  into  Court  ceived  or  borne  by  the  defendant,  ('larkson 
will  affect  the  right  of  the  parties  is,  where  v.  Depeyster,  1  Hopk.  505.  The  payment 
money  due  to  a  wife  is  paid  into  Court,  in  a  into  Court  is  a  collateral  securit}-,  and  is  not 
suit  to  which  the  husband  and  wife  arc  parties;  to  be  taken  as  a  pa3'nient  to  the  plaintiff, 
which  will  have  the  effect  of  depriving  the  Ibid.  [Broughton  v.  Pitchford,  6  Mad.  295; 
wife  of  her  right  by  survivorship,  unless  the  Love  v.  Allison,  2  Tenn.  Ch.  114.  It  belongs 
payment  be  into  the  joint  names  of  the  hus-  to  the  party  who  may  be  eventualb' found 
band  and  wife.  See  Laprimaudave  ?;.  Teissier,  entitled.  /«  7'e  Keyworth,  L.  R.  9  Ch.  App. 
12  Beav.  900  ;  and  antt,  pp.  11.5,  116.  379.] 

8  Laugton  V.  Higgs,  5  Sim.  228 ;  and  see 
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HOW  APPLIED  FOR.  *1779 

It  has  been  said,  that  "funds  belonging  to  wards  of  Court  cannot  be 
transferred  in  the  name  of  the  Accountant-General  to  the  credit  of  the 
cause,  until  the  accounts  have  been  taken,  and  the  certificate  made ; 
this,  however,  must  be  understood  as  meaning  merely,  not  that  such  a 
transfer  cannot  be  made,  but  that  it  will  not  operate  as  a  discharge  to 
the  trustees  until  they  have  passed  their  accounts.^ 


•Section   II. — How  applied  for.  *1779 

When  it  is  said,  that  where  a  Court  of  Equity  traces  out  trust  money 
in  the  hands  of  a  person  who  has  not  prima  facie  a  right  to  hold  it, 
that  money  must  be  brought  into  Court,^  the  dictum  must  be  understood 
as  implying  that  the  person  applying  to  have  it  brought  in  must  have  an 
interest  in  its  protection.  The  general  rule  may  be  stated  thus  :  that 
the  plaintiffs  must  be  solely  entitled  to  the  fund,  or  have  acquired  in 
the  whole  fund  such  an  interest,  together  with  others,  as  entitles  them, 
on  their  own  behalf  and  the  behalf  of  those  others,  to  have  the  funds 
secured  in  Court. ^ 

It  seems,  however,  that  where  the  plaintiff  is  merely  entitled  to  a 
portion  of  a  fund,  which  portion  is  clear,  he  will  only  be  permitted  to 
have  the  portion,  to  which  he  is  entitled,  secured  :  therefore,  where  a 
widow,  as  administratrix  of  her  husband,  was  called  upon  to  transfer 
into  Court  a  sum  of  Bank  Annuities  which  formed  part  of  the  personal 
estate  of  her  husl^and,  whose  debts  had  all  been  paid,  the  Court  of  Ex- 
chequer thought  that,  as  she  was  -clearly  entitled  to  a  third  of  the  per- 
sonalty, they  could  not  keep  her  out  of  the  po-;session  of  that  part; 
and  accordingly  granted  the  application  only  as  to  two-thirds  of  the 
Bank  Annuities.*  If  the  applicant  has  a  clear  interest  in  one  part,  and 
a  contingent  interest  in  the  remainder  of  the  fund,  the  whole  will  be 
ordered  to  be  paid  into  Court.*  If  the  interest  is  not  clear,  the  fund 
will  not  in  general  be  ordered  to  be  paid  in.*^  If  tiie  interest  is  contin- 
gent, the  fund  may  be  ordered  to  be  paid  in  ;  but  fhcn,  there  must  be 
some  reason  shown  for  the  interference  of  the  Court." 

Applications  for  payment  of  money  or  transfer  of  stock  into  Court 
before  decree  are  usually  made  by  summons :  which  must  be  served  on 
the  party  refjuircd  to  make  tiie  i):iyin('nt  or  transfer.  If  opposed,  the 
summons  is  frequently  adjourned  for  hearing  in  Court.''  Ai)i)licatiun3 
of  this  nature  are  most  commonly  made  upon  admissions  contained  in 
the  answer ;  but  they  may  be  made  upon  an  admission  contained  in  an 

»  IJrnrrafl  v.  Iticli,  1  IJro.  C.  C.  50;  kcc  "  St.  Victor  r.  Dcvproiix.   13   Sim.  641; 

ib  cd    lt<il    n   (I).  Scon-  r.  Ford,  7  Ikuv.  .'l.'{.),  .').10. 

1  ^)„/,,    p.  1774.  0  KoHs   r.    Hose.    12    IWav.   80;    nnd   doe 

2  Frccmaii  r.  Inirlic.  .3  M<r.  20;  Wilton  r.  Harllctt  v.  Hnrtl<tt,  ulii  »i/). ;  Mnrrviift  v. 
Hill   2  De  G     M    &  (i.  807,  80;i.  M.irrviitt,  2  W.  K.  r>70.  V.  V.  K.;  Kobirt«on 

•'KoKPrn  t'.  KoRtTH.  1  An^t.  174.  v.  St-olt.  1  W.  N.  114.  V.  (".  S. 

*  Barl'.ctt  V.  Barllett,  4  Hare,  631.  '  Sec  Sr-ton,  47.     For  form  of  summons, 

Bee  Vol.  HI. 
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affidavit,  or  in  any  other  proceeding  in  the  suit.«  At  a  hearing  of  a 
cause,  an  application  may  be  made  for  the  payment  of  a  fund  into 
Court  without  previously  giving  notice.^ 

To  support  an  application  for  the  payment  of  money  into 
*1780  Court  *  upon  the  answer,  there  must  be  an  admission  in  the 
answer  of  the  plaintiff's  title  as  stated  in  the  bill ;  and  not 
merely  an  admission  with  reference  to  the  case  made  by  the  answer.^ 
An  absolute  admission  of  title  is  not  required  ;  merely  such  a  probabil- 
ity of  title  as  the  Court  can  safely  act  on ;  ^  but  if  the  defendant  by  his 
answer  mej-el}^  says  he  does  not  know  and  cannot  set  forth,  as  to  his 
belief  or  otherwise,  whether  the  plaintiff  sustains  the  character  he 
assumes,  an  order  will  not  be  made.^ 

The  plaintiff  will  not  be  allowed  to  make  use  of  affidavits  to  supply 
any  defect  in  the  answer :  the  rule  of  the  Court  being,  that  the  order 
shall  be  made  upon  the  defendant's  admissions  alone.*  This  rule,  how- 
ever, must  be  understood  as  applying  to  proof  of  the  plaintiff's  title  : 
for  it  has  frequently  been  decided  that  though  the  Court  will  not,  upon 
an  application  of  this  sort,  allow  affidavits  to  be  read  in  support  of  the 
plaintiff's  title,  it  will  receive  affidavits  to  verify  collateral  facts.  Thus, 
upon  a  motion  that  a  purchaser  may  pay  his  purchase-money  into  Court, 
it  will  allow  affidavits  to  be  read  to  prove  that  he  has  exercised  acts  of 
ownership.^ 

As  the  Court  will  not  order  money  into  Court  where  there  is  no  ad- 
mission of  the  plaintiff's  right,  still  less  will  it  do  so  where  it  is  denied 
by  the  answer :  therefore,  if  a  bill  is  filed,  stating  a  settled  account, 
and  by  the  answer  it  is  denied  that  the  account  is  just,  the  plaintiff  can- 
not move  that  the  defendant  may  pay  into  Court  the  money  on  the 
account  so  admitted :  as  he  might,  if  the  account  were  admitted  to  be 
correct.^ 

It  must  also  be  admitted,  that  there  is  a  balance  actually  in  the 
hands  of  the  defendant.'^  It  is  not,  however,  necessary,  that  the  actual 
amount  of  the  balance  should  be  stated.  If  the  admission  is  contained 
in  the  schedule  not  cast  up,  the  sums  may  be  cast  up  ;  and,  on  affidavit 
of  the  amount  of  what  appears  to  be  due,  the  order  will  be  made  ;  *  but 

8  Seton,  62.  Crutchley  v.  Jerningham,  ib.  502;  see  ante, 

9  Isaacs  V.  Weatherhouse,  10  Hare  Ap.      pp.  1774,  1775. 

30.  6  V.  Bailey,  30  July.  1805,  2  Mad. 

1  Proudfoot  V.  Hume,  4  Beav.  476;  see  Ch.  Pr.  p.  400,  2d  ed.;  p.' 523,  3d  ed.;  see 
al'io  Boschetti  v.  Power,  8  Beav.  98;  8  Jur.  also  Richardson  v.  Bank  of  Eni^land,  4  M.  & 
1085 :  Rothwell  v.  Rothwell,  2  S.  &  S.  217.  C.  165,  177 ;    but  see  Domville  v.  Solly,   2 

2  M'Hardy  v.  Hitchcock,  11  Beav.  73,77;  Russ.  372,  where,  although  the  plaintiff's  title 
Whitmore  v.  Turquand,  1  J.  &  H.  296.         •  was  denied,  he  was  able  to  show  from  the 

3  Uubless  V.  Flint,  4  M.  &  C.  502;  and  case  stated  in  the  answer  that  he  had  an  in- 
see  Farrer  v.  Hutchinson,  3  Y.  &  C.  Ex.  706;  terest. 

Edwards  v.  Edwards,  10  Hare  Ap.  63.  "!  With  respect  to  what  will  be  considered 

4  Black  V.  Creighton,  2  Moll.  554;  St.  as  money  in  the  hands  of  a  defendant,  see 
Victor  V.  Devereux,  13  Sim.  641;  Boschetti  ante,  pp.  1772,  1773. 

v.Fov/er,ubisup.     [A  parol  admission  proved  ^  Mills  «.  Hanson,  8  Ves.  68;  Quarrel!  v 

bV  affidavit  is  not  suificient.      McTighe  v.  Beckford,  14  Ves.  177.     For  form  of  aifidavit, 

IJean,  7  C.  E.  Green,  81]  see  Vol.  III. 

5  Bradshaw  v.   Bradshaw,   2    Mer.   492; 
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as,  in  such  cases,  the  admission  only  is  relied  upon,  no  affidavit  can  be 
used  in  support  of  the  application,  except  that  of  a  calculator  or  ac- 
countant who  examines  the  schedule,  and  swears  to  the  amount  in  the 
hands  of  the  executor  appearing  therefrom.^ 

*  As  the  application  must  be  founded  on  an  admission,  it  is  *1781 
necessary,  where  the  appUcation  is  founded  upon  an  account 
appearing  in  a  book,  that  the  book  must  have  been  referred  to  in  such 
a  way  as  to  make  it  part  of  the  admission ;  and  where  the  defendant 
has  referred  to  several  books,  it  will  not  be  sufficient  to  make  the  appli- 
cation upon  the  casting  up  of  some  of  the  books  ;  it  must  be  the  result 
of  all  the  books. ^ 

The  indulgence  which  is  allowed  to  a  plaintiff  of  verifying  the  amount 
of  the  balance  admitted  will,  in  certain  cases,  be  extended  to  the  de- 
fendant. Thus,  where  an  executor  admits  in  his  answer,  that  he  has 
received  a  specific  sum  belonging  to  the  testator's  estate,  but  adds  that 
he  has  made  payments  on  account  of  the  estate,  the  amount  of  which  he 
does  not  specify,  the  Court  will  allow  him  to  verify  the  amount  of  his 
payments  by  affidavit,  and  then  will  order  him  to  pay  the  balance  into 
Court.^ 

It  may  be  noticed  in  this  place,  that  in  a  case  before  Sir  A.  Hart 
L.  C,  in  Ireland,  the  question  arose  whether  the  executor  was  entitled 
to  retain  enough  to  answer  the  probable  accruing  expenses  of  suits  ; 
and  his  Lordship  upon  that  occasion  observed,  that  Sir  John  Leach 
had  always  held  the  opinion  that  the  executor  should  bring  in  all ;  but 
that  when  he  (Sir  A.  Hart)  was  Vice-Chancellor,  he  had  acted  on  a 
different  principle  ;  and  that  he  thought  the  Court  had  no  right  to  cramp 
any  executor  who  was  engaged  in  suits,  by  leaving  him  to  carry  on  those 
sui^ts  with  his  own  funds,  and  that  Lord  Eldon  had  sustained  his  views 
in  that  respect.  "  I  do  not  mean,"  his  Lordship  continues,  "merely 
costs  already  in  cun-ed :  there  never  could  be  any  doubt  about  them; 
but  probable  growing  costs.  I  know  it  is  said,  the  executor  can  come 
t()  the  Court  for  money  to  be  advanced  to  him  as  he  wants  it ;  but  I  do 
not  think  he  is  to  be  compelled  to  do  that."  ^  The  opinion  of  Sir  An- 
thony Hart,  however,  in  the  case  referred  to,  appears  to  be  at  variance 
with  that  of  Lord  Thurlow  in  Tare  v.  Harrison.*^ 

Money  or  stock  may  be  ordered  to  be  paid  or  transferred  into  Court, 
after  decree,  on  an  application  by  summons  :  to  be  served  on  the  party 
to  make  the  payment  or  transfer.  The  application  cannot,  then,  how- 
ever, be  made  upon  admissions  contained  in  the  answer ;  **  but  must 

9  Black  V.  CroiKhton,  2  Moll.  554;  Bos-  i  ^\\h    v.    Hanson,    vbi    mp.;    Roc    v. 

chptti  V.  Power,  8  Benv.  98;  8  Jur.  1085;  see  Gudgeon,  G.  Poo]).  304. 
also  Kirharrtson  r.  Hunk  of  Knuland,  4  M.  &  ■^  Anon.,  4  Sim.  350. 

C.   105,    177,  in  which    the   princiiiles   upon  »  Bctni^h  v.  ('onrnnnon,  2_MolI.  o.jO. 

whicli   inonoy  is  onltTcd   into  Court  upon  a  *  2  Cox,  377;  (i"^',  p-  1771. 

difcndanl's 'admission    are    very   fully  re-  6  Wright  «.  I.uk.s.  L"!   B.ay.  107;  Bmna 

viewed  V.  Parr,  7  Wnu;  288;  Burn  v.  Bowes,  0  L.  J. 

(Jh.  275,  M.  R. 
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be  founded  upon  admissions  contained  in  the  accounts  brought  into 

Chambers,®  or  upon  the  Chief  Clerk's  certificate.'' 
*1782  *The  rules  which  govern  applications  of  this  nature,  at  this 
stage  of  the  cause,  are  the  same  as  tliose  which  govern  applica- 
tions upon  admissions  in  the  answer :  with  the  exception,  however, 
that  the  party  applying  need  not  be  the  plaintiff  in  the  cause.  Indeed, 
if  the  plaintiff  be  the  accounting  party,  the  application  may  be  made 
against  him.  It  is  also  unnecessary  to  show  the  title  of  the  party  to 
make  the  application,  if  such  title  appear  from  the  decree  or  other  pro- 
ceedings in  the  cause. 

Where  the  application  is  made  upon  the  Chief  Clerk's  certificate,  the 
accounting  party  will  not  be  ordered  to  pa}^  the  fund  into  Court  until 
the  expiration  of  the  period  within  which  an  application  to  discharge  or 
vary  the  certificate  may  be  made.^  Upon  the  hearing  of  an  application 
to  discharge  or  var}^  the  Chief  Clerk's  certificate,  it  is  competent  for  the 
Court,  although  it  accedes  to  the  application,  and  directs  the  certificate 
to  be  reviewed,  to  order  the  accounting  pai-ty  to  pay  a  sum  of  money 
into  Court,  without  a  special  application  for  that  purpose.  The  Court 
will  not  do  so,  however,  unless  it  is  satisfied  that  the  probable  result  of 
the  direction  to  review  the  certificate  will  be  the  finding  such  a  sum 
due  from  tlie  party. ^ 

The  cases  in  which  the  Court  would,  under  the  former  practice,  order 
money  into  Court  before  answer  were  very  rare.  In  Jervis  v.  WMte,^ 
Lord  Eldon  made  such  an  order  upon  the  ground  of  fraud ;  and  in 
doing  so  stated,  that  he  fastened  upon  the  affidavit  of  the  defendant 
in  answer  to  that  filed  by  the  plaintiff,  as  Lord  Kenyon  had  done  in 
Vann  v.  Barnett ;  *  where,  though  it  was  held  that  in  general,  in  such 
cases,  the  Court  would  not  act  effectively  between  the  parties  till  the 
answer  comes  in,  yet,  if  the  defendant  answers  the  aflJdavit,  the  Court 
would  look  at  the  aflfidavit  as  if  it  were  the  answer. 

The  Court  has  also,  as  has  been  already  stated,  ordered  the  purchaser 
of  an  estate  to  pay  his  purchase-money  into  Court,  before  the  answer 
has  been  put  in.* 

The  Governor  and  Company  of  the  Bank  of  England  have  the  gen- 
eral custody  of  the  property  of  the  suitors,  as  the  bankers  of  the  Court 
of  Chancer}'.  This  property  consists  of  cash,  stocks.  Exchequer  bills, 
shares  in  public  companies,  and  other  securities,  and  specific  articles 
deposited.®     The  suitors'  cash  in  the  bank  forms  one  common  and  gen- 

6  Hatch  V.  ,  19  Ves.  116;    and  see  2  Brown  v.  De  Tastet,  4  Russ.  126. 

Wood   V.   Downes,   1  V.  &    B.  49;    Fox   v.  8  6  Ves.  738;  Richardson  i'.  Bank  of  Eng- 

Mackreth,  1  Ves.  J.  69;  [London  Syndicate  land,  4  M.  &  C.  165;  Dubless  v.  Flint,  to, 

V.  Lord,  8  Ch.  Div.  84].  502. 

7  Gordon  I'.    Rothlev,  3  Ves.  572;  Creak  *  2  Bro.  C.  C.  158. 
V.  Capell,  6  Mad.  114.    '[Or  upon  defendant's            5  Ante,  p.  1774. 

affidavit  filed  on  an  inquiry.     Dunne  v.  Eng-  ^  For  the  Bank  statement  of  such  property 

lish,  L.  R.  18  Eq.  524. J  for  the  year  1863,   see  Rep.    Chan.  Funds 

1  Douthvvaite  v.   Spensley,   18  Beav.  74;       Com.  xxx. 
see  Gordon  v.  Rothley,  and  Creak  v.  Capell, 
vbi  sup.,  for  the  former  practice. 
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eral  fund  of  cash  for  the  Accountant-General  to  draw  upon.     The 
various  amounts  belonging  to  the  *  suitors,  of  each  of  the  dif-  *1783 
ferent  stocks,  stand  in  one  sum  in  the  name  of  the  Accountant- 
General,  in  trust  to  attend  the  orders  of  the  Court ;  and  the  payment  of 
his  drafts,  and  the  various  dealings  with  the  stocks  and  securities  stand- 
ing in  his  name,  form  part  of  the  general  business  of  the  Bank.^ 

The  operations  which  are  performed  through  the  medium  of  the  Ac- 
countant-General's department,  and  recorded  in  the  books  of  the  office, 
consist  of:  (1.)  Pacing  money  into  Court ;  ^  (2.)  Transferring  stock 
into  Court,  and  depositing  in  Court  Exchequer  bills  and  bonds,  and 
other  effects  of  suitors ; »  (3.)  Carrying  over  from  one  account  to  an- 
other;* (4.)  Purchasing  stock  and  securities  ;  ^  (5.)  Selling  stock  and 
securities;®  (6.)  Transferring  stock  and  delivering  securities  out  of 
Court  ;^  (7.)  Paying  principal  money  out  of  Court ;»  and  (8.)  Paying 
out  interest  money  and  dividends  on  stock  and  securities  in  Court. ^ 

In  regard  to  these  operations,  it  is  the  business  of  the  Accountant- 
General  to  issue,  at  the  request  of  the  persons  concerned,  and  in  obedi- 
ence to  the  orders  of  the  Court,  or,  in  some  cases,  in  pursuance  of  an 
Act  of  Parliament,  such  directions  and  drafts  as  may  enable  the  Bank 
to  receive  or  deal  with  the  moneys  and  effects  of  the  suitors,  in  accord- 
ance with  the  Act  or  order.  The  solicitor  for  the  parties  interested 
takes  the  original  order,  or  an  office  copy  of  it  ^°  (with  other  necessary 
documents,"  if  the  order  is  not  complete  in  itself),  to  the  Accountant- 
General's  office,  and  bespeaks  the  operation  which  he  desires  to  have 
effected.  The  Accountant-General  thereupon  acts  only  upon  that  part 
of  the  order  to  which  his  attention  is  called  by  the  solicitor :  although 
he  has  necessarily  to  consider  the  whole  scope  of  the  order."  After 
the  particular  purpose  for  which  the  order  was  brought  in  is  answered,  the 
order  itself  is  placed  in  a  pigeon-hole  in  the  office,  and  may  be  removed 
by  the  solicitor. 

Every  order  dealing  with  funds  in  Court  must  describe  them  as 
standing  to  the  credit  of  the  account,  exactly  as  it  is  entitled  in 
♦the  Accountant-General's   books  ;  ^    and  where   any  sums   of  *  1784 

1  Rop.  Chan.  Funds  Com.  xvii.,  xviii.;  an  order,  except  under  very  special  circum- 
Ord    I    14   15.  stances. 

2  p„gt  'p.  1786.  "  Such  as,  a  Taxing  Master's  or  Chief 
8  76.  p.  178!>.  Clerk'.scertilicate,  oran  aflidavit  of  apportion- 
4  pi  p"  lYdfj"                                                         ment,  or  of  coniputalion  of  interest,  or  of  u 

6  Ih.  n.  178!t.  party  heinf,'  alive. 

8  ji,_  p.  1810.  12  Thus,  in  ])reparinK  a  direction  to  pay  in 

7  ///  p]  I8I2!  purchase-inoiK-y,  the  Accoiintant-tiencra!  will 

8  ///  p[  iso.'i!  not,  as  of  course,  take  nlllcial  c(i;,'ni/.ance  of  a 
0  ///.  p!  1806.  direction  in   the   order  tiiat   the  money  when 

1"  Tlie  Accountant-General  will  act  either  paid  in  is  not  to  he  d.-ail  with  willKUit  notice 

on  the  oripnai,  or  a  HeKistrar's  copy  {'tnte,  to  the  purchaser;  l)ut  the  -nier,  or  an  olhce 

p  lf)17)   of  a  decree  or  order;  hut  not  upon  a  cpy  of  it,  must,   ni  stu^h  case.  l)e  h'ft   witli 

Report   oflice   copy  thereof   (nnU,   p.   1018),  iiini   for  the  express  and  avowed  purpose  of 

where  he  has  t.ecu'n  to  act  upon  the  order  or  heiuK  registured  as  a  Stop  Order;  seertnte,  p. 

a  Retristrar's   oflice  copy,  unless  an  atViiIavit  lOllO.  ,      ,     ^ 

18  produced  to  him  that'  the  original  or  IJe^-  '  The  Chancery  I'.inds  Commissioners,  in 

istrar's  olFice   copv  is    lost,    an-l   cannot   he  their  report,   pp.  In..  Im..  ivcoinnirnd  that: 

found;  nor  will  he  act  uj)on  the  minutes  of  (1.)  Lvury  decree  or  order  directing  the  pay- 
VOL.  II.                        00                           1705 


*1785  PAYMENTS  AND  TRANSFERS  INTO  COURT. 

money,  or  any  securities  or  other  effects,  are  directed  to  be  paid 
into  or  deposited  in  the  Bank,  with  the  privity  of  the  Accountant-Gen- 
eral,  or  to  be  paid  out,  or  invested  in  the  purchase  of  stocks,  funds,  or 
securities  :  or  whore  any  stocks,  funds,  or  shares  arc  directed  to  be 
transferred  into  the  name  and  with  tlie  privity  of  tlie  Accountant-gen- 
eral, or  to  be  transferred  out  of  Court,  carried  over,  or  deUvered  out : 
such  sums  of  money,  amount  of  stocks,  funds,  shares,  or  securities,  or 
particulars  of  effects,  must  be  ascertained  by  the  Registrar,  and  speci- 
fied in  the  decree  or  order,  in  words  written  at  length :  except  in  the 
case  of  residues  or  shares  of  residues  of  money  or  securities  remaining 
after  a  portion  directed  to  be  applied  for  particular  purposes,  the  amount 
of  which  cannot  be  ascertained  at  the  time  of  making  the  decree  or 
order :  in  which  cases,  the  amount  may  be  verified  by  affidavit,  without 
any  direction  for  that  purpose  in  the  decree  or  order,  unless  such  resi- 
dues or  shares  have  been  certified  by  the  Taxing  Master :  who  may 
certify  the  same  without  a  direction  for  that  purpose.'^ 

Where,  also,  a  residue  of  cash,  stocks,  funds,  shares,  or  securities, 
is  directed  by  any  decree  or  order  to  be  operated  upon  by  the  Ac- 
countant-General,  the  exact  amount  of  such  residue,  where  the  same 
can  be  done,  is  (required  by  the  Registrar)  to  be  verified  by  affidavit, 
to  be  produced  to  the  Registrar,  and  is  to  be  expressed  in  the  decree  or 
order  in  words  at  length :  so  that  the  amount  of  such  residue  may 
appear  on  the  face  of  the  decree  or  order.^ 

All  persons,  whether  representatives  or  others,  by  or  to  whom  any 
pa3'ment  or  deposit  in  or  transfer  into  Court,  or  any  payment,  delivery, 
or  transfer  out,  is  directed  to  be  made,  arc  (except  in  the  case  of  bodies 
corporate,  companies,  or  societies)  to  be  described  by  name  in  the 
decree  or  order,  and  not  merely  as  plaintiffs,  petitioners,  or  the  like : 
unless  such  payments,  transfers,  or  deliveries,  ai-e  directed  to  be  made 
to  or  by  representatives,  and  no  probate  or  letters  of  administration 
have  been  taken  out  at  the  time  of  making  the  decree  or  order ; 
*1785  and  the  Christian  names  and  *  surnames  or  titles  of  honor  of  all 
such  persons,  and  the  titles  of  all  such  bodies  corporate,  com- 
panies, and  societies  are  to  be  written  at  length,  and  without  abbrevia- 
tions, in  the  decree  or  order. ^ 

In  all  decrees  or  orders  directing  the  payment  of  interest,  dividends, 

ment  or  twnsfer  in,  or  carrying  over,  of  any  which  the  other  funds  are  expected  to  come 

funds  should  have  inserted  in  the  body  thereof  should  be  stated.     (4.)  In  every  decree  or 

the  exact  title  of  the  fund,  as  the  same  is  to  order  directing  the  computation  of  interest, 

be  raised  in  the  Accountant-General's  books,  the  day  up  to  v.'hich  such   interest  is  to  be 

and  not  describe  the  fund  bv  reference  to  the  comi)Uted  should  be  named.     It  is  understood 

title  of  the  decree  or  order"     (2.)  Every  de-  that  these  recommendations  are  now  generally 

cree  or  order  dealing  with  a  fund  in  Court  acted  upon  by  the  Registrars,  in  drawing  up 

should  have  inserted  in  the  bodv  thereof  the  decrees  and  orders. 

title  of  the  fund  from  the  Accountant-Gen-  2  Ord.XXIII.  3;  ante,  t^  100b.    Forfonns, 

eral's  voluntary  certilicate,  and  not  describe  see  Seton,  58  ct  seq. 

the  same  by  reference  to  the  title  of  the  order.  3  Qrd.  XXIII.  4;  ante,  p.  1005.  For  forms, 

(3.)  In  every  decree  or  order  dealing  with  a  see  Seton,  71,  72. 

fund   in    Co'urt  containing   the    expressions  i  Ord.XXIII.  5;  an<e,  p.l006.    Forfonns, 

"out  of  anv  other  cash,"  and  "out  of  any  see  Seton,  67,  68. 

other    Bank   Annuities,"    the    source    from 
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annuities,  or  other  periodical  payments,  the  time  when  the  fii'st  of  such 
payments,  and  when  all  subsequent  periodical  payments,  are  to  be  made, 
is  to  be  expressed  in  words  at  length. - 

Every  draft,  direction,  or  certificate,  issued  by  the  Accountant-Gen- 
eral,  contains  either  the  whole  title  of  the  account  to  which  it  relates,  or 
such  an  abbreviation  of  the  title  as  can  only  belong  to  that  particular 
account,  in  order  that  the  Bank  may  enter  the  transaction  properly  in 
their  books,  and  so  that  the  balance  of  stock  and  cash  on  the  various 
accounts  in  the  books  of  the  Chancery  office  at  the  Bank  may  correspond 
with  those  of  the  Accountant-General.'* 

Upon  the  completion  of  every  operation  by  the  Accountant-General, 
except  that  of  paying  money  out  of  Court,  the  Accountant-General  files, 
at  the  Report  office,  a  certificate  of  such  operation  ;  and  office  copies  of 
these  certificates  may  be  obtained  from  that  office,*  at  the  expiration  of 
two  clear  da3's.* 

At  the  request  of  the  solicitor  for  a  person  interested,  the  Accountant- 
General  issues  a  voluntary  certificate,  to  inform  the  Court  of  the  state 
of  any  account  in  his  books.  The  certificate  is  bespoken  by  the  solici- 
tor, and  is  made  out  on  the  second  day  after  bespeaking  it :  to  give 
time  for  posting  in  the  office  ledger  the  various  transactions  of  the  day 
on  which  the  certificate  is  bespoken.  These  certificates  are  signed  by 
the  Accountant-General's  Chief  Clerk. ^ 

Negative  certificates  of  the  Accountant-General  are  sometimes  wanted 
to  prove  that  particular  sums  of  stock  or  cash  have  not  been  transferred 
or  paid  into  Court,  within  the  time  limited  by  the  order  directing  the 
same.  To  obtain  such  a  certificate,  the  order  and  such  other  papers  as 
would  be  required  on  bespeaking  a  direction  for  the  transfer  or  payment 
in  must  be  left  with  the  divisional  clerk  at  the  Accountant-Gen- 
eral's office.  The  account  *  is  then  examined  there  ;  and  if  the  *1786 
time  for  doing  the  act  has  expired  without  its  being  done,  a  cer- 
tificate to  that  effect  is  made  out,  and  signed  by  the  Accountant-Gen- 
eral. Great  care  is  required  in  preparing  these  certificates,  as  they  are 
taken  to  be  evidence  of  the  fact  which  they  certify,  and  are  used  by  the 
proper  officer  of  the  Court  as  the  foundation  upon  which  to  issue  process 
of  attachment.* 

Transcripts  of  accounts  arc  frequently  required  for  the  information 
of  the  solicitors  and  the  Judges'  Chief  Clerks.  Kvcry  suitor  in  each 
cause  or  matter  is  entitled  to  have  furnished  to  liini,  in  a  transcrii)t 

2  Ord.XXIII.  6;  nn«,  p.  1006.    For  forms,  *  The   chnrKC  of  4'1.  per  folio;  Rogiil.  to 

MO  Si'ton,  20.'),  No.  M.  Ord.  Srhed.  4. 

»  li.ri.  Chnn.  Fiin<lK  Com.  xvii.     For  the  '•  Kfp.  Chnn.  Funds  Com   xviii.     Hv  Ord. 

mode  of  cntitlini,'  nrcoutits,  ere  Hcton,  0.3;  Re  12  Fcl..,  18fi.3.  the  duly  of  si(,'uiiic  rrrliCi.iil.'s 

Jcrvoisc,  12  Hcav.  I20!t;   /^c  TilNloMc,  9  Hiirc  of  fuiidn  in  <'ourt,    and   of  tnin-aclions    rt- 

Afi.  .W  ;'Hnd  m'p  Salmon  r.  Anfi<Tson,  it  IVav.  cordi'd  in  the  .\(<<iuntiint-(;c'ncnil's  Ix.ok^,  i« 

44.');   llandicv  v.  Moiralff.  lA.  4!t.1;  tapriinau-  to  he  performed  by  liu-  Accountunt-GLiicral's 

dnvo  r.  Tei-'icr,  12  IWnv.  20.!;   l.J  Jur.  1040;  Chic-f  <'lcrk. 

NoMr-   V.   Stow,   2!»    Hoav.  400.     For   n    <<p|-  »  Ord.  12  Feb.,  ISfi.l;  Rep.  Hinn.  Funds 

lection  of  form.s  of  hiadingn,  fee    12    Hcav.  Tom.  x\  iii.,  xxvi.     For  llic  fomi  of  a  volun- 

210,  n.  'arv  crrtiliratp,  s.t  i/>.  Ap.  42  (.1). 

"i  Kep.  Chan.  Funds  (Joni.  xxvi. 
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book,  a  copy  of  the  account  in  the  books  of  the  oflice  relating  to  the 
funds  in  such  cause  or  matter.  The  transcripts  are  taken  principally 
from  the  olllce  ledger,  with  such  n'A'renees  to  the  journals  as  may  be 
necessary  to  give  a  clear  account  of  the  various  receipts  and  payments, 
and  other  transactions  which  have  taken  })lace  with  regard  to  the  fund 
on  the  particular  account  to  which  the  transcript  relates,  during  the  time 
it  has  been  in  Court.  Searches  will  also  be  made,  to  supply  solicitors 
with  information  upon  subjects  which  the  books  in  current  use  in  the 
office  do  not  enable  the  clerks  to  give.'^ 

No  mone}'  can  be  paid  into  Court  to  the  credit  of  any  cause  or  matter, 
with  a  few  exceptions,  w'thout  an  order  for  that  purpose :  which  either 
directs  or  permits  the  paj'ment  to  be  made.^  Where  it  will  be  necessary 
to  make  future  paj'ments  into  Court,  the  order  may  be  made  prospective, 
so  as  to  avoid  the  necessitj-  of  obtaining  a  new  order  on  the  occasion  of 
ever}'  future  payment.^  The  order  having  been  obtained,^  the  solicitor 
takes  it  to  the  Accountant-General's  office,  and  bespeaks  a  direction, 
addressed  to  the  Bank,  to  receive  the  money  mentioned  in  the  order.' 
This  direction  is  thereupon  prepared  and  signed  by  the  Accountant- 
General,  and  laid  by  to  await  the  solicitor's  application  for  it.'' 
*1787  It  is  usually  *  res^dy  on  the  second  day  after  it  is  besi^oken.^ 
The  direction  and  the  money  have  then  to  be  taken  to  the  Bank. 
If  the  money  is  in  bank-notes,  the  person  who  attends  to  pay  in  the 
money  writes  his  name  and  address  on  the  right-hand  upper  corner  of 
one  of  the  notes,  and  hands  them  to  one  of  the  cashiers  in  the  Hall : 
who  marks,  cancels,  and  returns  the  notes  to  him.  If  there  is  any  sura 
of  cash  beside  the  notes,  it  is  paid  in  to  one  of  the  tellers  at  the  coun- 
ter in  the  Hall :  who  gives  a  ticket  for  the  amount.  The  direction,  with 
the  cancelled  notes  and  ticket,  is  then  taken,  b}^  the  person  attending  to 
pay  in,  to  the  General  Cash  Book  office  at  the  Bank,  where  a  receipt  is 
given  :  which  must  next  be  taken  to  one  of  the  cashiers  in  the  Hall,  for 
his  signature.  The  receipt  so  signed  is  then  lodged  in  the  Accountant- 
General's  office,  by  or  on  behalf  of  the  person  who  paid  in  the  money ; 

2  Rep.  Chan.  Funds  Com.  xxvi.  The  61;  and  see  post,  Chap.  XLV.,  Statutory 
following  are  the  only  fees  collected  in  the       Jurisdiction. 

office  of  the  Accouutant-General,  by  Chan-  ■»  Seton,  G2 ;  Hutchinson  v.  Hutchinson,  9 

eery  fee-fund  stamps:    For  preparing  power  Hare  A  p.  84.     For  form  of  order  in  sucli  case, 

of  attorne}'  with  affidavit,  exclusive  of  stamp  see  Seton,  59,  No.  .3. 

of  duty,  3«. ;  forevery  application  for  a  search,  ^  Por  forms  of  orders,  see  Seton,  58,  59. 
5s.;    and    for   transcript   of    accounts,    each  6  If  the  precise  amount  to  be  paid  in  can- 
opening    consisting   of   debtor   and   creditor  not  be  ascertained  at  the  time  the  order  is 
sides   of   the   account,    2s. ;    Kegul.   to   Ord.  made,  the  order  points  out  the  mode  in  which 
Sched.  4.  it  is  to  be  ascertained;  as,  by  Chief  Clerk's 

3  Rep.  Chan.  Funds  Com.  xviii.  The  ex-  certificate,  or  affidavit ;  and  in  such  case,  the 
ceptions  are  confined  to  cases  of  payments  in,  document  by  which  the  amount  is  ascertained 
under:  (1.)  The  Legacy  Duty  Act  (36  Geo.  must  be  left  with  the  order,  on  bespeaking 
III.  c.  52,  §  32);  (2.)  The  Parliamentary  De-  the  direction.  For  form  of  affidavit,  see 
posit  Act   (9   &    10    Vic.   c.   20);    (3.)  The  Vol.  III. 

Trustee  Relief  Act  (10  &  11  Vic.  c.  9G);  (4.)  ^  For  form  of  direction,  see  Rep.  Chan. 

The  Copvhold  Enfranchisement  Acts  (4  &  5  Funds  Com.  Ap.  40  (A.  1). 

Vic.  c.  35;    15  &  IG  Vic.  c.  51);  (5.)  The  i  If  seems  that,    in  a  pressing  case,   the 

Lands'  Clauses  Act  (8  &  9  Vic.  c.  18);  and  direction  will  l)e  granted  instanter.     Foley  V. 

(6.)  Private   Estate   Acts;    see   Rep.    Chan.  Smith,  13  Beav.  113. 

Funds  Com.  xix;  Anon.,  IVes.  J   56    Seton, 
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and  the  Accountant-General  annexes  to  this  receipt  a  certificate  that 
the  payment  has  been  made  pursuant  to  the  order,  and  transmits  the 
receipt  and  certificate  to  the  Report  office,  to  be  there  filed. ^ 

Stock  or  securities  cannot  be  transferred  into  or  deposited  in  Court 
without  a  special  order  directing  or  permitting  the  same.  In  the  case 
of  stock,  on  the  order  ^  being  taken  bv  the  solicitor  to  the  Accountant- 
General's  office,  a  transfer  ticket  is  prepared,  informing  the  Bank  by 
whom  and  to  what  account,  in  trust,  the  transfer  is  to  be  made.  After 
the  ticket  is  signed  by  the  Chief  Clerk  of  the  Accountant-General,  it  is 
sent,  with  the  order  and  an}-  other  papers  that  may  be  required,  to  the 
division  to  which  the  account  belongs,  and  a  certificate  is  made  out  from 
the  ticket.  .  The  ticket  is  then  given  to  the  solicitor,  and  by  him  taken 
to  a  stock-broker :  who  makes  the  necessarj'  arrangements  for  transfer- 
ring the  stock  into  the  name  of  the  Accountant-General.*  After  the 
transfer  has  been  made,  the  Accountant-General,  on  his  next  attendance 
at  the  Bank,^  accepts  the  stock,  and  signs  a  notification,  addressed  to 
the  Chief  Accountant,  informing  him  of  the  acceptance,  and  the  par- 
ticular account  to  which  the  stock  is  to  be  placed ;  and  the  clerk  in  the 
Transfer  office  signs  a  certificate  of  the  transfer.  This  certificate  is 
transmitted  to  the  Accountant-General's  office  the  same  evening, 
and  annexed  to  the  certificate  previously  *  made  out  there,  and  *1788 
both  are  then  filed  at  the  Report  office.*  Where,  however,  the 
fund  to  be  transferred  into  Court  consists  of  stock  of  am'  company  not 
transferable  at  the  Bank,  a  declaration  of  trust  is  made  in  the  com- 
pam-'s  books,  and  a  certificate  thereof  is  given  to  the  Accountant-Gen- 
eral by  the  proper  officer  of  the  companj-.  The  Accountant-General 
signs  a  notification  addressed  to  the  Chief  Accountant  of  the  Bank, 
containing  the  amount  and  description  of  the  stock  accepted,  and  the 
title  of  the  account  to  which  it  is  to  be  placed,  and  transmits  such  noti- 
fication to  the  Bank  Chancer}'  office.'^ 

f^xchequer  bills  or  bonds  and  India  debentures  are  deposited  in  the 
Bank  under  directions  issued  b}'  the  Accountant-General ;  and  are 
placed  U)  the  credit  of  the  cause  or  matter  mentioned  in  the  direc- 
tion. The  process  is  similar  to  that  emplo3'ed  in  paying  money  into 
Court.' 

Where  any  Exchequer  bills,  deposited  in  the  Bank  with  the  privity 

2  Rep.    f'lian.    Funds   Com.    xviii.      For  stock  transferred  into  liis  namo,  and  si>;ii  liis 

form  of  cfrtiticate,  sec  ih.  Ap.  40  (A.  2).     As  acc-cptiirue   in   the  stork  liook.     This  accc])!- 

to  ohtainin^;  oflice  copies  of  the  receipt  and  ance  is  a  (hclaraliun  of  trnst  tliat  tiie  stock  is 

ccrtilicate,  see  'tntf,  p.  1785.  sul)ject  to  the  orders  of  tiie  Court,  in  nci-ord- 

8  For  form  of  order  for  the   transfer  of  ance  witii   the  12  (Jeo.  I.  c.  32;  and  Ord.  I. 

Block,  see  Scton.  .58.  No.  2.  14;  Rep.  Chan.  Funds  Com.  xx. 

■•  A  commission  of  1*.  .1'/.  per  cent,  paid  l  Rep.  Chan.  Funds  Com.  xix.     For  fonns 

by   executors,    on    transferring    stock    into  of  ticket,  ccrtilicate,  and   notification,  see  ib. 

Court,  to  (heir  hroker  for  ideniifyiiif;  them,  Aji.  40(1$.  1.2.  .'I). 
was    allowefl    on    taxation.      Davennort    c.  -  Rep.  Chan.  I'"undH  Com.  xx. 

I'oweii,  14  Sim.  275;  and  see  .Jones  r.  I'owell,  »  Ihul.;  and  nnir,  p.  1780.     For  forms  of 

6  Bcav.  488,  4!»2.  onh-rs  to  depdsit  ICxcheipicr  l>ills,  and  for  in- 

*  The  Accountant-fJeneral  attends  at  the  vestment  in    I'"xchef|uer  biil8  or  bonds,   see 

Bank  on  Tuesdays  and  Fridays,  to  accept  all  Seton,  5U,  No8.  4-0. 
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of  the  Accoiintant-Gcneral,  are  in  the  course  of  payment,  it  is  the  duty 
of  the  Bank,  without  any  further  direction  from  the  Accountant-Gencral, 
to  receive  the  interest  due  thereon,  and  to  exchange  the  same  for  new 
bills  in  case  new  bills  are  issued,  or  otherwise  to  receive  the  principal 
and  interest  due  on  such  of  the  bills  as  cannot  be  exchanged ;  and  to 
pay  the  interest,  or  i)rincipal  and  interest  (as  the  case  may  be)  into  the 
Bank,  and  to  deposit  the  new  bills  in  the  Bank,  to  be  there  i)laced  to 
the  credit  of  the  same  cause,  matter,  or  account,  as  that  to  which  the 
former  bills  were  placed  ;  and  after  every  exchange  and  receipt  of  inter- 
est, or  principal  and  interest,  the  numbers,  dates,  and  sums  of  the  Ex- 
chequer bills  exchanged  or  paid  oft',  and  the  cause  and  account  to  which 
they  were  placed,  and  also  the  numbers,  dates,  and  sums  of  the  new 
bills  taken  in  exchange,  and  the  amount  of  the  interest,  or  principal 
and  interest  (as  the  case  may  be)  received,  are  to  be  certified  forthwith 
by  the  Bank  to  the  Accountant-General,  without  any  direction  from  him 
for  that  purpose.* 

Where,  also,  any  money  has  been  directed  to  be  laid  out  by  the 
Accountant-General  in  the  purchase  of  Exchequer  bills  or  bonds,  or 
where  any  Exchequer  bills  or  bonds  have  been  deposited  in  the  Bank, 
to  the  credit  of  any  cause,  matter,  or  account,  any  principal  or  interest, 
which  may  thereafter  be  received  and  paid  into  the  Bank  in  respect  of 
such  bills  or  bonds,  or  of  any  bills  or  bonds  to  be  purchased  with 
*1789  principal  or  interest,  or  in  respect  of  any  exchanged  *  bills  or 
bonds,  are  (unless  otherwise  directed),  from  time  to  time,  as  the 
same  maj'  be  so  received  and  paid  into  the  Bank,  to  be  laid  out  in  the 
pm-chase  of  Exchequer  bills  or  bonds  with  the  privity  of  the  Accountant- 
General  ;  and  such  Exchequer  bills  or  bonds,  when  so  purchased,  are 
to  be  deposited  in  the  Bank  with  the  like  privity,  and  placed  to  the  credit 
of  the  same  cause,  matter,  or  account,  subject  to  the  further  order  of 
the  Court. -^ 

Other  effects,  such  as  foreign  securities  and  railway  and  dock  bonds, 
are  placed  in  a  labelled  box,  in  the  presence  of  the  solicitor  of  the  par- 
ties interested  ;  and  the  box  is  deposited  in  the  Bank,  under  a  direction 
issued  by  the  Accountant-General.^  A  memorandum  of  the  deposit  is 
placed  in  the  Accountant-General's  books,  and  in  the  books  at  the 
Chancery  office  of  the  Bank,  to  the  credit  of  the  cause  or  matter  men- 
tioned in  the  direction.  A  receipt  is  given  by  the  cashier  of  the  Bank 
for  the  box,  without  reference  to  its  contents,  and  a  certificate  of  the 
Accountant-General  to  the  same  effect  is  annexed  to  the  receipt ;  and 
both  are  filed  at  the  Report  office.  K  a  box  contains  securities  to  which 
coupons  are  attached,  the  .practice  is  to  include  in  the  order  under  which 
the  box  is  deposited  a  direction  that  the  box  shall  be  from  time  to  time 

*  Ord.  28  Aug.,  1828;  Prel.  Ord.  I.  (3).  be   made   in   parcels   of  a  certain   amount. 

1  Ord.  I.  13.      Where  the  amount  to  be      Seton,  65. 
invested  is  large,  it  is  sometimes  directed  to  2  For  orders  to  deposit  foreign  securities, 

see  Seton,  60,  No.  7. 
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delivered  out  of  Court  to  some  person  named  in  the  order,  to  the  intent 
that  he  may  receive  the  interest ;  and  when  the  interest  becomes  paya- 
ble, it  is  necessar}-  to  bespeak  from  the  Registrar  a  direction  to  the 
Bank  to  deliver  the  box  out,  and  from  the  Accountant-General  a  du-ec- 
tion  to  re-deposit  it  afterwards.* 

A  fund  which  has  been  paid  into  Court,  or  an}'  other  cash  in  Court, 
whether  it  has  arisen  from  interest  or  di^^dends  or  otherwise,  will  not 
(unless  it  has  been  paid  in  under  the  Legacy-  Dut}'  Act,*  or  the  Trustee 
Relief  Act),*  be  invested  without  an  order  of  the  Court  directing  the  in- 
vestment.® Usuall}-,  when  the  order  for  pa3ment  in  is  obtained,  appli- 
cation is  made  by  the  plaintiff,  or  person  interested  in  the  money,  that 
a  direction  ma}-  be  inserted  in  the  order  for  the  investment  of  the  money 
when  paid  in  ;  and  for  the  investment  and  accumulation  of  the  future  in- 
terest, if  not  otherwise  to  be  disposed  of.  If  the  money  has  been  paid  in 
without  an  order  of  the  Court,  but  by  statute,  or  general  order,  or  the 
general  practice  of  the  Court,  an  investment  of  it  will  not  be  made  as  of 
course,  or  if  the  order  for  pa3Tnent  in  does  not  contain  a  direction 
for  investment,  a  subsequent  order  for  that  purpose  may  be 
*  obtained,  on  motion,  or  by  summons  at  Chambers.^  The  *1790 
notice  of  motion  or  summons  must,  in  general,  be  served  upon  all 
the  other  parties  to  the  suit  or  proceeding  who  are  interested  in  the 
fund.  Where  an  order  has  been  made  for  investment,  the  Accountant- 
General  wiU  not  act  u^ion  it  until  it  has  been  left  at  his  office,  together 
with  a  request  for  such  investment,  signed  by  the  party  interested  or  his 
solicitor.^  After  an  investment  has  once  been  made  by  the  Accountant- 
General  in  pursuance  of  an  order,  he  will,  if  the  original  request  so  de- 
sires, continue  to  make  Uke  investments  of  the  interest  or  dividends  and 
accumulations,  without  further  request,  until  he  receives  notice  of  a 
decree  or  order  to  the  contrar}- ;  *  and,  therefore,  as  soon  as  any  order  is 
made  dealing  with  the  interest,  notice  thereof  should  be  given  to  him,  iu 
order  that  the  further  investment  of  the  interest  may  be  staj-ed.^ 

A  sum  of  money  paid  into  Court  under  the  Legacy  Duty  Act,*  will  be 
invested  witlicjut  anv  order  or  request ;  and  the  subsequent  interest 
and  accumulations  will  also  be  invested,  unless  the  Accountant-(»eneral 
receives,  on  behalf  of  some  person  claiming  to  be  entitled,  notice  iu 
writing  of  an  intended  application  to  the  Court,  or  at  Chambers, 
for  disposing  of  the  fund,  or  for  otherwise  ajjplying  the  dividends 
thereof." 

'  R«p.  Chan.  Funds  Coin.  xx. ;  and   seo  ^  Scton,  04. 

Scton,   CO.      For   orders    in   such   case,   see  8  (Jrd.  I.  12.     Tlie  .smallest  sum  usually 

il).  00.  invested     hv     the     Accountant-Ck'niTal     is 

*  .30Geo.  III.  c.  .V2;and  37Geo.  III.c.  135.  M.  10*.;    Kep.  Chan.  Funds  Com.  Ap.  35; 

6  Ord.  XIA.  3.  Scton,  04. 

«  See  Seton,  04.  ••  S.ton,  04. 

1  Seton,  04.      As  fo  applirntinns  for  in-  ^  3(j  Geo.  III.  c.  52;  .37  Geo.  III.  c.  1.35; 

vestment  of  funds  paid  iu  uiiiiiTthe  Hlulutciry  pnxt.   Chap.    XLV.,    Statulori/    J uritdiclion 

jurisdiction,  see  p'lfi,  (,'liap.  XI.V.    I'or  forms  (Lei/ncy  Duly  Act). 

of  notice   of  motion   and  summons,  set!  Vol.  8  Ord.  I.  11. 
III. 
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If  the  fund  has  been  paid  in  under  the  Trustee  Relief  Act/  it  will  be 
invested,  and  the  dividends  invested  and  aeeunuilated,  unless  the  atli- 
davit  inade  b}'  the  trustee,  on  the  payment  in,  contains  a  statement 
that  the  investment  is  unnecessary ;  but  if,  at  any  time,  a  request  in 
writing  b}'  or  on  behalf  of  an}^  part}'  claiming  to  be  entitled  is  left  with 
the  Accouutant-General,  he  is  at  liberty  to  cease  making  anj'  further 
investment  until  the  Court  has  made  some  order  in  that  behalf.^ 

Cash  under  the  control  of  the  Court  was  formerly,  as  a  general  rule, 
only  invested  in  Consols.®  It  might,  however,  under  special  circum- 
stances, as  where  an  annuity  had  to  be  paid  quarterly  out  of  it,  be 
ordered  to  be  invested  in  other  Government  Stocks  ;  ^°  but  now,  it  may 
be  invested  in  Bank  Stock,  East  India  Stock,  Exchequer  bills,  or  21. 
10s.  per  cent  Annuities,  or  upon  mortgage  of  freehold  or  copyhold 
*1791  estates  respectively  in  England  or  Wales,"  as  *  well  as  in  Consol- 
idated 3/.  per  cent  Annuities,  Reduced  3/.  per  cent  Annuities,  or 
New  3Z.  per  cent  Annuities  ;  and  the  Court  may  make  such  orders  as  may 
be  necessary  for  the  conversion  of  an}-  3/.  jDer  cent  Bank  Annuities  stand- 
ing in  the  name  of  the  Accountant-General  into  any  of  such  last-men- 
tioned stocks.^ 

It  is  discretionary  with  the  Court  whether  it  will  direct  a  fund  under 
its  control  to  be  invested  in  any  other  security  than  Consols  ;  and,  in 
the  absence  of  any  special  circumstances  which  will  make  such  an  in- 
vestment desu'able,  it  ought  not  to  be  directed.  The  Court,  therefore, 
refused  an  application  for  the  conversion  of  a  fund,  which  was  invested 
in  Consols,  into  East  India  Stock,  where  the  effect  would  be  to  increase 
the  income  of  the  tenant  for  life  :  which  was  already  ample  ;  and  there 
was  no  suggestion  of  any  advantage  to  the  person  interested  in  remain- 
der (the  .children  of  the  tenant  for  life)  from  the  proposed  change.^ 
The  investment  will,  however,  be  changed,  whenever  the  income  arising 
from  the  fund  in  its  present  state  of  investment  is  not  sufficient  to 
answer  its  primary  purpose.^  An  investment  in  Bank  Stock  has  been 
directed  on  the  application  of  the  tenant  for  life  ;  *  and  where  the  fund 
had  been  settled  by  the  applicant  with  a  partial  power  of  revocation,  an 
investment  in  East  India  Stock  was  allowed.^     The  Court  has  refused 


T  10  &  11  Vic.  c.  96;  12  &  13  Vic.  c.  74;  8  Mortimer  v.  Picton,  10  Jur.  N.  S.  8-3;  12 

post.    Chap.    XLV.,    Statutory    Jurisdiction  W.  R.  292,    L.  C. ;    Fluid   v.  Fluid,  7  L.  T. 

(Trustee  Relief  Acts).  N.  S.  590,  V.  C.  K.;    and  see  Vidler  v.  Par- 

8  Ord.  XLi.  3.  rott,   12  W.  R.  976,  V.  C.  K. 

9  Darwin  v.  Darwin,   17  .Tur.   781,  V.  C.  *  Cohen  v.  Waley,  7  Jur.  N.  S.  937;  9  W. 
W.;  'Butler  v.  Withers,  1  J.  &  H.  332.  R.  137,  V.  C.  S. ;  Bishop  v.  Bishop,  9  W.  R. 

10  Darwin  v.   Darwin,  ithi  sup. ;    Hanson  549,  V.  C.  K. ;    Re  Langford,  2  J.  &  H.  458 ; 
f.  Murray,  1  Jur.  N.  S.  917,  V.  C.  W.  8  Jur.  N.  S.  114.     Where   the   applicant  is 

11  As  to  investing  on  mortgage  of  estates,  very  poor,  the  Court  will  dispense  with  the 
see  ante.  pp.  1339-1342.  provision  in  the  order  preventing  three  divi- 

1  23  &  24  Vic.  c.  38,  §  10;   Ord.  1  Feb.,  dends  being  received  in  one   year.   Re  In- 
1861,   r.  1.     As  to   investing  in  Exchequer  gram,  11  W.  R.  930,  V.  C.  K. 

bills,  see  Ord.  28  Aug.,  1828 ;  Ord.  1. 13  ;  and  ^  Equitable  Reversionary  Interest  Society 

ante,  p.  1788.  v.  Fuller,  1  J.  &  H.  379;  7  Jur.  N.  S.  307. 

2  Cockbum  V.  Peel,  3  DeG.,  F.  &  J.  170; 
7  Jur.  N.  S.  810. 
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to  direct  an  investment  in  the  India  Stock  created  under  the  22  &  23 
Vic.  0.  39.®  The  Act  does  not  apply  where  the  settlor  has  invested  the 
trust  fund  in  Bank  Annuities,  and  the  trustees  have  no  power,  indepen- 
dentl}-  of  the  Act,  to  vary  investments.^ 

The  application  for  a  conversion  of  Bank  Annuities  into  other  funds 
or  securities  is  made  by  petition :  which  must  be  served  on  the  trustees 
(if  an}-)  of  the  fund,  and  upon  such  other  persons,  if  anj-,  as  the  Court 
thinks  fit.*  Where  it  sanctions  an  investment  in  real  security',  Uberty 
to  appl}'  at  Chambers  will  be  given. ^ 

The  dividends  and  interest  of  the  several  stocks,  and  other  securi- 
ties in  Court,  are  received  b}'  the  Bank,  as  they  become  due,  under  a 
power  of  attorne}'  from  the  Accountant-General,  and  placed  to  the 
credit  of  the  causes  and  accounts  to  which  the}'  respectively 
*  belong.  The  Bank  sends  quarterly  to  the  Accountant-General's  *1 792 
office  a  book  called  the  dividend  book,  signed  by  an  officer  of  the 
Bank :  which  book  contains  the  amount  of  the  securities  and  interest 
moneys  belonging  to  each  cause  and  account,  and  is  countersigned  by 
the  Accountant-General,  and  entered  and  filed  at  the  Report  office. 

In  the  case  of  an  order  directing  the  investment  of  cash  in  Court  in 
the  purchase  of  stock,  the  order  is  taken  to  the  Accountant-General's 
office,  with  a  written  request,  signed  by  the  solicitor,  stating  the  amount 
of  cash  to  be  invested,  the  account  to  which  it  stands,  the  description 
of  stock  to  be  bought,  and  the  title  of  the  account  to  which  it  is  to  be 
placed.^  The  request  is  then  examined ;  and  the  amount  of  cash,  the 
description  of  stock,  and  the  account  to  which  it  is  to  be  placed,  are 
written  down  in  a  paper  of  commissions  for  the  broker  to  execute.  A 
draft  is  then  drawn,  intituled  in  the  account  on  which  tlie  cash  stands, 
and  made  payable  to  the  broker  on  his  causing  the  stock  to  be  trans- 
ferred to  the  Accountant-General's  account,  in  trust  in  the  account  to 
which  the  stock  is  to  be  placed.  The  commission  paper  is  handed  to 
the  broker  the  next  morning,  and  in  the  afternoon  he  sends  up  a  con- 
tract note  for  the  next  stock  day.  Tlie  draft  for  the  purchase-money  is 
then  filled  up,  and  signed  by  the  Accountant-General.  The  draft  and 
the  order  are  taken  to  the  Registrar,  or  Master  of  Reports,*  in  attend- 
ance in  the  signing  room  :  who  countersigns  the  draft,  and  puts  his 
initials  in  the  margin  of  the  order  if  it  is  an  investment  of  principal 
money.  The  contract  note  is  taken  to  the  Chief  Clerk  of  the  Account- 
ant-General, and  the  title  of  the  account,  and  the  amount  and  doscrii)- 
tion  of  stock,  are  entered  upon  a  list :  which  is  a  notification,  addressed 
to  the  Chief  Accountant  of  the  Bank,  of  the  several  amounts  of  stock 


8  Re  OAne  Vallev  &  Halstoad  Railwav,  As  to  investing  on  real  security,   see  ante, 

1  DeG.,  F.  &.J.  StTsJur.  N.  S.  1121.  V.C.  pp.  1.139-1342. 
W.;  Re  Fromow,  8  W.  K.  272,  V.  C.  S.  1  For   form   of  rpquost,   .see   licp.    Clian. 

T  Ji^  Wardp,  2  .F.  &  Fl.  1!)F.  FunrFs  Com.  -Ap.  4F  (F).  1). 

8  23  &  24  Vic.  c.  38,   §  FO;    Ord.  1   Feb.,  ^  See  1.5  &  l(i  Vic.  c.  87,  §§  34.  :m ;    18  & 

1861,  r.  2.  10  Vic.  c.  134,  §§  5,  9;    Ord.  27  .JuFy,  1852; 

»  UngFess  v.  Tuff,  9  W.  li.  729,  M.  R.  Prel.  Ord.  I.  (3). 
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accoptod  arising  from  purchases.'^  The  Accountaiit-Gcueral  afterwards 
attends  at  tlie  Transfer  ollice  of  the  Bank,  and  signs  an  acceptance  of 
the  stock.  When  all  the  amounts  entered  on  the  list  are  accei)ted,  the 
list  is  signed  bv  the  Aeeountant-tieneral,  and  taken  to  the  Bank  Chan- 
cer}' oUiec,  and  forms  the  authority  there  for  crediting  the  various 
accounts  with  the  amounts  of  stock  accepted.  The  draft  for  the  pur- 
chase-money is  taken  by  the  broker  to  the  Bank  Chancery  otHce  for 
examination,  and  initialed  there,  and  cashed  at  the  General  Cash  Book 
otlioe,  on  production  of  tlie  stock  receipt.  A  certificate  of  the  stock 
haA-ing  been  transferred  to  the  Accouutant-General  is  sent  to  his  office, 

and  another  certificate  containing  full  particulars  of  the  pur- 
*1793  chase  is  annexed  to  it.     The  latter  certificate  is  signed,  *  after  it 

has  been  examined  with  the  broker's  note,  and  both  are  filed  at 
the  Report  office.  Other  securities  are  purchased  in  a  similar  manner.^ 
The  order  for  the  payment  of  money,  transfer  of  stock,  or  delivery 
of  eflects  into  Court,  ought  to  state  a  time  within  which  it  is  to  be 
complied  with.^  If  such  a  direction  be  omitted,  the  decree  is  not 
thereby  rendered  ineflfectual,  but  the  Court  will,  upon  motion  for  that 
purpose,  fix  a  time  for  the  performance  of  the  act.^  The  order  having 
been  duly  passed  and  entered,  a  copy  thereof,  duly  indorsed,*  must  be 
personally  served  upon  the  party  required  to  do  the  act ;  and  where, 
as  we  have  seen,  the  decree  or  order  names  a  specific  day  for  doing  the 
act,  and  does  not  merely  limit  a  time  after  service  for  that  purpose,  it 
must  be  served  before  the  day  named ;  ^  or,  if  the  service  cannot  be 
effected  before  that  day,  an  application  must  be  made,  by  special 
motion  or  summons,  for  an  order  enlarging  the  time,  or  fixing  a  new 
period  where  the  time  appointed  has  expired,*^  A  copy  of  such  sup- 
plemental order  must  be  indorsed  and  served,  in  like  manner  as  in  the 
case  of  an  original  order.^  At  the  expiration  of  the  time  limited,  the 
person  prosecuting  the  decree  or  order  is  entitled  to  a  writ  or  writs  of 
attachment  against  the  disobedient  person :  *  which  will  be  issued  by 
the  Record  and  Writ  Clerk,  upon  his  being  satisfied  by  aflflda\at  of  the 
due  service  of  the  decree  or  order,  and  by  the  Accountant-General's 
negative  certificate,^  that  it  has  not  been  obeyed.^" 

8  For  form  of  notification,  see  Rep.  Chan.  7  Braithwaite's  Pr.    135,    167;    and    see 

Funds  Com.  Ap.  41  (U.  2).  Adkins  v.  Bliss,  ubi  sup.     As  to  tlie  indorse- 

1  Rep.  Chan.  Funds  Com.  xxi.  For  form  ment  in  the  case  of  a  peer,  M.  P.,  or  corpora- 
of  the  Accountant-General's  certificate,  see  tion  agsreeiate,  and  as  to  the  mode  of  service, 
ib  Ap  41  (D.  3).  As  to  obtaining  office  and  obtaining  an  order  for  substitutional 
copies   see  ante,  p.  1785.  service,  or  further  time  to  obey  the  decree  or 

2  drd.   XXIII.    10;    ante,  p.  1004.      For  order,  see  an<e,  pp.  1043-1045. 

forms,  see  Seton,  58,  Nos.  1,  2.  »  Ord.  XXIX.  3.    As  to  the  process  in 

3  Needham  v.  Needhani.  1  Hare,  633;  the  case  of  a  privileged  person  or  corporation, 
Morlev  V.  Claveiing,  30  Beav.  108;  ante,  see  ante,  pp.1066,  1067  etse(j.;  and  as  to 
p   ]044.  writs  of  Jiei-i  facias  and  ekf/U,  see  ante,  pp. 

*  Ord.  XXIII.  10;  ante,  p.  1043.  1063  et  seq. 

5  Duffield  V.  Elwes,  2  Beav.  268;    Braith-  9  Ante,  p.  1785. 

waite's  I'r    166;  ante,  p.  1044;    and  see  Ad-  K*  For  the  mode  of  issuing  and  executing 

kins  V   Bliss   2  De  G.  &  J.  286 ;  4  Jur.  N.  S.  an  attachment,   see  ante,   pp.  1046  tt  tf]- ; 

1162;  ante,  p.  1044.  and  for  forms  of  affidavit,  attachment,  i>;-(»- 

8  For  forms  of  notice  of  motion  and  sum-  cipe,  and  Indorsement,  see  Vol.  III. 
mons,  see  Vol.  III. 
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TThere  the  order  for  pa^Toent,  delivery,  or  transfer  is  not  intended  to 
be  compulsory,  liberty  is  thereby  given  to  the  person  named  to  do  the 
act ;  "  and  it  is  not  essential  that  a  time  should  be  limited  within  which 
the  act  is  to  be  done. 

11  Seton,  Gl. 
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PAYMENT   OF   MONEY  AND   TRANSFER  OF  STOCK  OUT   OF  COURT. 

When  money  has  been  paid,  stock  transferrecl,  or  specific  articles 
deposited  in  Court,  the  decree  or  order  at  the  original  hearing,  or  upon 
the  further  consideration  of  the  cause  or  matter,  frequently  provides 
for  the  pa3Tnent,  transfer,  or  deliver}-  of  the  same  to  the  parties  then 
entitled  thereto.  It,  however,  often  happens  that  the  rights  of  the  par- 
ties to  the  effects  in  Court,  at  the  time  when  the  decree  or  order  is 
made,  are  not  such  as  to  enable  the  Court  then  to  make  an  order  for 
absolute  payment,  transfer,  or  deUvery  to  them.  Under  such  circum- 
stances, where  it  appears  that  a  certain  proportion  of  the  fund  in 
Court,  or  a  precise  sum,  belongs  to  any  particular  party  or  set  of  par- 
ties, and  there  is  any  incumbrance  affecting  such  share,  or  the  interest 
in  it  is  delayed  until  the  happening  of  some  event :  as,  for  instance,  till 
the  party  attains  the  age  of  twenty-one,  or  till  the  death  of  a  previous 
tenant  for  life :  the  Court  will,  on  the  hearing,  order  the  share  to  be 
carried  over  in  trust  in  the  cause  or  matter,  to  a  separate  account : 
liberty  to  apply  being,  at  the  same  time,  given  to  the  parties.^  The 
effect  of  carr}dng  over  a  fund  to  a  separate  account  is  to  release  it  from 
the  general  questions  in  the  cause  ;  and  to  mark  it  as  being  subject 
only  to  the  questions  arising  upon  the  particular  matter  referred  to  in 
the  heading  of  the  separate  account,  so  that,  in  all  subsequent  dealings 
with  the  fund,  those  parties  only  need  be  served  who  are  interested  in 
it.  Care  must,  therefore,  be  taken  in  the  heading  of  the  account :  as 
from  it  the  Court  sees  to  what  extent  the  fund  has  been  severed  from 
the  questions  in  the  cause. ^  The  mere  carrying  over  of  a  fund  to  the 
separate  account  of  any  person  is  not,  however,  equivalent  to  a  decree 
declaring  such  party  to  be  absolutely  entitled.  Any  error  may,  there- 
fore, be  corrected  by  an  original  bill ;  and  it  is  not  necessary  to 
*1795  file  a  *bill  of  review,  nor  to  have  the  decree  or  order  directing 
the  carrying  over  reheard.^     If  the  fund  has  not  been  dealt  with 

1  Ante,  p.  996.  For  a  collection  of  forms  of  headings,  see  12 

2  Re  Jervoise,    12  Beav.   209  ;    and  see      Beav.  210,  n. 

Salmon  u.  Anderson,  9  Beav.  445;    Handley  ^  Noble  »i.  Stow,   29  Beav.   409;    ante,  p. 

V.  Metcalfe,  ib.  495;    Laprimaudave  «.  Teis-  1579;    and  see   £'a;  jo«7-ie  Breach,  10  Jur.  N. 

Bier,  12  Beav.  206 ;   /ie  Tillstone,  9  Hare  Ap.  S.  982;    12  W.  R.   769,   M.  K.;    and  Shep- 

59;  Noble  v.  Stow,  29  Beav.  409  ;    Seton,  63;  pard  v.  Sheppard,  33  Beav.  129. 
Bee  Ex  parte  Van  Vorst,  1  Green  Ch.  2U2. 
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for  mam'  3-ears,  the  Court  will  not  order  it  to  be  paid  out  to  the  personal 
representative  of  the  person  in  whose  name  it  is  standing,  in  the  ab- 
sence of  the  persons  beneficially  interested ;  -  and  where  the  fund  has 
passed  by  the  will  of  the  person  entitled  to  it,  it  will  not  be  paid  out  to 
the  legatee,  in  the  absence  of  the  personal  representative  of  the  testator.^ 

There  are  some  cases  in  which,  although  the  interest  of  a  party  in  the 
fund  is  not  absolute  but  subject  to  a  contingency,  the  Court  has  not 
directed  the  fund  to  be  carried  to  a  separate  account,  but  has  ordered 
it  to  be  paid  out  at  once  :  tlie  contingenc}'  being  remote,  and  the  par- 
ties receiving  the  money  entering  into  a  recognizance  to  refund  it,  in 
the  event  of  the  happening  of  the  coutingenc}-.  This  was  done  in  the 
case  of  Leng  v.  Hodges,*  where  the  right  of  the  parties  was  subject  to 
the  contingency  of  a  female  who  was  then  of  the  age  of  sixty-nine 
years  having  children ;  and  in  the  case  of  Brown  v.  Pringle,^  a  legacy 
to  a  woman  for  life,  with  remainder  to  her  children,  was  paid  out  of 
Court  on  the  petition  of  the  mother  and  children,  the  children  having 
attained  twenty-one,  and  the  mother  being  sixty-six  years  of  age.  In 
this  case,  the  fund  being  small,  and  the  contingency  remote.  Sir  James 
Wigram  V.  C.  only  ordered  the  parties  to  undertake  to  account  for  it 
as  the  Court  should  direct,  in  case  of  other  children  being  born ;  and 
no  recognizances  were  entered  into ;  and  where  the  contingenc}'  was 
very  remote,  the  fund  has  been  paid  out,  without  even  an  undertaking 
to  account  for  it.® 

Another  instance  in  which  the  Court  used  to  order  money  to  be  car- 
ried over  to  a  separate  account,  occurred  when  the  part}'  entitled  to  it 
was  a  married  woman.  In  such  a  case,  the  practice  was,  notwithstand- 
ing her  interest  in  the  fund  was  immediate,  for  the  Court  on  decree, 
not  to  order  payment  at  once,  but  to  direct  that  the  fund  be  car- 
ried to  the  account  of  her  and  her  husband.'  *  After  the  fund  *1796 
had  been  thus  transferred,  a  petition  was  presented  by  the  hus- 
band and  wife,  or  such  a  petition  was  brought  on  together  with  the 
cause  on  further  directions.  The  prescMit  practice,  however,  is  differ- 
ent, and  has  ])een  stutccl  in  a  former  part  of  this  work.^ 

Stock  or  cash  in  Court  is  carried  over  from  one  account  to  another, 

2  F^lwanla  i'.  Ilarvev,  9  .lur.  N.  S.  4r)3;  Groves  v.  Groves,  12  W.  R.  45,  V.  0.  W.; 
11  W.  R.  .TIO,  M.  R.;  and  see  Lov  v.  Duik-  llavnes  v.  Haynos,  1  W.  N.  C7;  14  W.  R. 
elt    r.  &  I'.  ;i05.                                "  3(!1,  V.  C.  K.     | See  Road  r.  Kite,   8  Humph. 

3  lit  Acker,  11  W.  R.  182,  V.  C.  S.  328;  Croxton  v.  May,  9  Cli.  Div.  388.] 

*  .Jar;.  hKt:  see  al'")  I''ra.xer  w.  Fraser.  ib.  ^  4  Hare,  124.  As  to  jiayinent  out,  on 
.580,  n.;  wlicre  the  Inrlv  was  tifty-live  and  prestiinplion  of  dentli,  see  Dowh'v  )".  Win- 
unmarried;  bcfflis  r.  (loMsehmid't,  19  Ves.  field,  14  Sim.  277;  Cutliliert  r.  I'urrier,  2 
500:  rnyne  ».  UmK,  cited  ib  571;  \Vehl)er  IMiil.  199;  Lan)b  w.  Orton,  G  Jur.  N.  S.  01; 
r.  Wehlter,  1  S.  &8.  311;  Lyddonr.  Ellison,  8  W.  R.  Ill,  V.  C.  K.;  Dunn  r.  Snowden, 
19  lieav.  .'■)05;  F/lwnrds  r.'Tuck,  23  lienv.  2  I»r.  &  Sm.  201 ;  Thomas  r.  Thomas,  2  Dr. 
208:  Kennedv  i'.  Sed^^wirk,  3  K.  k.\.  540;  \-  Sm.  2:)8;  [He  Uenham,  I..  R.  4  \v\.  410; 
Vidler  v.  I'arrott,  12  \V.  R  970,  V.  C.  K.  lii-  Hca.-<ney,  L.  R.  7  Ko.  498;  AV  I'hene,  L. 
Rut  it  seems  that  the  Court  will  not  feat  a  R.  5  Ch.  App.  139;  Re  Lewes,  L.  R.  11  I'>1. 
woman  as  past  thi>  at;e  of  childlM'ariii^  until  230). 

Bhc  is  fifty  :  although  i)osilive  medical  evidence  •>  Miles  v.  Knifjht,  12. lur.  000,  V.  C.  E. 

that  she' is    past   cliildbearing    is    adduced.  '  Camiihell  r.  llardiii>;,  0  Sim.  283. 


1  Antt,  pp.  92-99,  1374. 
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under  the  authority  of  an  order  of  the  Court.'-  The  order  is  taken  to 
the  Accountant-General's  oflice  by  the  solicitor :  who  bespeaks  the  car- 
rying over.  A  written  request  is  not  necessary,  although  it  is  fre- 
quently given,  and  there  is  a  special  fee  allowed  to  the  solicitor  for  it." 
The  Accountant-Cieueral  signs  a  direction  to  the  Bank  to  carry  over 
the  stock  or  cash  mentioned  in  the  order."*  As  soon  as  the  carrying 
over  has  been  completed,  the  Bank  sends  a  certificate  thereof  to  the 
Accountant-General :  who  makes  a  similar  carrying  over  in  his  ledgers  ; 
and  signs  another  certificate  that  such  carrying  over  has  been  eflTected. 
This  certificate  is  annexed  to  the  Bank  cei-tificate,  and  both  are  filed  at 
the  Report  oftice.^ 

Formerly,  whenever  a  fund  had  been  carried  to  a  separate  account, 
and  the  title  to  it  was  clear,  an  order  for  payment  might  have  been 
obtained  by  motion  ;  ^  but  now,  the  application  should  be  made  by  peti- 
tion : '  unless  the  fund  is  small, ^  or  the  application  is  for  payment  of 
the  dividends  or  interest  of  any  stock,  funds,  or  securities  standing 
to  the  credit  of  any  cause  or  matter  depending  to  the  separate  account 
of  the  applicant :  in  which  cases  it  may  be  made  by  summons.^ 

The  petition  or  summons  must  be  served  on  all  the  persons  appearing 
by  the  heading  of  the  account  to  be  interested  therein."  In  the  case, 
however,  of  applications  where  the  persons  interested  were  numerous, 
and,  under  the  circumstances,  it  must  be  supposed  that  they 
*1797  would  be  informed  of  what  had  been  done,  service  upon  *  all 
has  been  dispensed  with.^  Where  a  fund  bequeathed  to  one  for 
life,  with  remainder  to  a  class,  the  members  of  which,  as  well  as  their 
shares,  had  been  ascertained  b}'  the  Master,  had  been  carried  to  a  sep- 
arate account,  the  Court,  on  petition  presented  after  the  death  of  the 
tenant  for  life,  directed  the  transfer  of  one-ninth  of  the  fund  to  the 
person  who  appeared  by  the  Master's  Report  to  be  entitled  to  it,  with- 
out service  of  the  petition  on  the  persons  entitled  to  the  other  eight- 
ninths.^  If,  in  consequence  of  the  heading  of  an  account,  a  person  is 
properly  served  with  notice  of  the  application,  but  the  Court  considers 

2  For  forms  of  orders  directing  the  carry-  ford  v.  Cooke,  6  W.  R.  5,  V.  C.  K. ;  see  Ex 
iog  over  of  stock  and  cash,  see  Seton,  70.  2^"'''^^  ^'i"  Voorst,  1  Green  Ch.  2i)2.     For  the 

3  The  fee  is  2s.  6f/.  b}-  each  scale.  Regul.  practice  on  applications  for  payment  out  of 
to  Ord.  Sched.  2.  For  "form  of  request,  see  funds  paid  in  under  the  Statutory  Jurisdic- 
Vol.  III.  tion,  see/)os^  Chap.  XLV. 

4  For  form  of  direction,  see  Rep.  Chan.  8  geton,  157;  Petty  v.  Petty,  12  Beav. 
Funds  Com.  Ap.  41  (C.  1).  170;  and  Winkworth  ».  Winkworth,  32  Beav. 

5  lb.  XX.  For  form  of  the  Accountant-  2-33;  9  Jur.  N.  S.  61,  where  leave  was  given 
General's  certificate,   see  ib.   Ap.  41  (C.  2).  to  make  future  applications  at  Chambers. 

As  to  obtaining  office  copies  of  the  certifi-  »  Ord.  XXXV.  1(1).     If  the  application 

cates,  see  ante,  p.  1785.  is  for  the  payment  of  arrears  of  dividends 

6  Hcathcote  v.  Edwards,  Jac.  504.  Where  exceeding  300"/.,  it  must  be  by  petition,  .load 
money  is  placed  in  the  hands  of  the  Receiver  v.  Ripley,  3  Jur.  N.  S.  432,  V.  C.  S.  This 
pending  the  litigation,  the  Court  may,  on  the  rule,  however,  is  not  adhered  to. 

decision  of  the  cause,   direct  its  application  i"  Seton,  63 ;  Dallimore  v.  Ogilby,  16  Jur. 

on   motion.     Bank  of  Mobile  v.  Planters'  &  443,  V.  C.  K. 

Merchants'  Bank,  1  Ala.  109.  1  Re  Hodges,  6  W.  R.  487,  V.  C  K.;  see 

7  Garratt  f.  Niblock,  5  Beav.  143;  Blind  also  Re  Midland  Railway  Company,  11  Jur. 
School  V.  Goven,  21  h.  J.  Ch.  144,  V.  C.  Ld.  1095,  M.  R. 

C. ;    Joad  i'.  Ripley,  3  Jur.  N.  S.  432,  V.  C.  2  Lambert  v.  Newark,  3  De  G.  &  S.  405. 

S. ;  but  see  Oliver  v.  Burt,  1  Beav.  583 ;  Lin- 
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his  appearance  unnecessary,  he  may  be  disallowed  his  costs. ^  Where 
the  person  tx)  whose  account  the  fund  has  been  carried  has  assigned  his 
interest,  he  must,  generally,  be  served  with  notice  of  any  application 
b}'  the  assignee  ;  *  and  if  the  assignment  is  disputed,  the  Court  will 
refuse  to  order  the  fund  to  be  paid  without  a  suit  to  determine  the 
rights  of  the  parties  being  instituted."  If  the  fund  belongs  to  a  charity, 
the  consent  of  the  Charitj-  Commissioners  must  be  obtained.*^ 

Unless,  upon  the  hearing  of  the  application,  the  title  of  the  applicant 
to  the  immediate  payment  of  the  fund  is  made  clear  by  the  Chief  Clerk's 
certificate,  or  b}-  the  previous  orders  of  the  Court,  it  must  be  supported 
b}'  endence  of  all  the  facts  necessary  to  establish  the  title.  The  same 
mode  of  proof  is  necessary  as  that  required  to  prove  similar  facts  upon 
other  occasions.  Applications  should  also  be  made  to  the  Accountant- 
General  for  a  certificate  of  the  amount  of  the  fund  sought  to  be  affected, 
as  well  for  the  purpose  of  stating  correctl}'  the  description  of  the  fund, 
as  also  for  the  sake  of  ascertaining  whether  the  fund  is  affected  by  an}' 
stop  order  ; '  and  this  certificate  must  be  left  with  the  Registrar  when 
the  order  is  bespoken.^ 

If  the  applicant  is  one  of  a  class  among  which  the  fund  is  divisible, 
he  should  also  ask  that  the  shares  of  the  others  may  be  carried  to  their 
separate  accounts,  in  order  to  save  expense  on  the  occasion  of  future 
applications.^ 

*  A  prospective  order  for  the  pa3'ment  of  interest  on  funds  to  *1798 
be  subsequently  paid  into  Court  may  be  made  ;  ^  but  the  Court 
has  refused  to  make  any  order  dealing  prospectively  with  the  purchase- 
money  of  an  estate  contracted  to  be  sold,  but  not  paid  for.- 

The  Court  will  not,  in  general,  order  jiayment  out  of  the  principal  or 
interest  of  a  fund  except  on  the  responsibiUt}-  of  the  execittors,  until  it 
has  ascertained,  by  taking  the  accounts,  that  the  fund  is  clear.' 

Where  any  person  is  absolutely  entitled  to  the  fund,  the  Court  will 
not,  as  a  general  rule,  permit  the  fund  to  remain  in  Court,  and  make  an 
order  directing  payment  of  the  interest  only  ;  *  but  the  Court  will  not 
direct  a  trust  fund  to  be  paid  out  to  a  sole  trustee,  except  on  the  con- 


'  Re  Justices  of  Coventry',  19  Beav.  158.  is  invested,   antl  the  claims,  if  any,  which 

■*  Briant  f.  Dennett,  4  Drew.  550;    5  Jur.  have  heen  made   tliereon,   so   that  an  order 

N.  S.  503.  mav  be  entered   to  enalile  the  applicant  to 

fi  Wasfell   V.   Leslie,    15    Sim.    453,    n.;  obtain    tiie    fund.       Hulbert  v.   McKav,    8 

Thorndlkc  v.  Hunt.  3  De  G.  &  J.  5G3;  5  Jur.  I'aij^e,  G52. 

N.  S.  879.  tf  lie  Hawkc,   18  Jur.  33,  V.  C.  K.;   see 

«  lie  Faversham  Charities,  10  W.  R.  291,  also  lie  Tilistone,  9  Hare  Ap.  5!). 

V.  C.  W. ;  and  po/t,  ("hap.  XLV.,  Stntutonj  1  He  ChanilKrlain,  22  Bcav.  28G. 

Juri»lirti<m  (CJi'irit;/)  Actt.  2  He  Bowes,  12  W.  K.  5<i9,  V.  ('.  K. 

7  .As  to  stop  orders,    sec  ante,   pp.   1G94  8  Abby  r.  (;ilfrird,   II  Bcav.  28;    sec  al'io 

el  ff].  Diffbv   f."  Bovcalt,    4    II;irc.    444;    Kiii^'hl  r. 

»  Kff?.  Re^ful.  15  March,  18G0,  r.  IG;  ante,  Knight,  Ifi  B."av.  358:    A'-    \Vri;;bt,  15  Itoav. 

p.  lOOit.     In  all  cases  of  special  applications  3(57:  see  15  &  IG  Vic.  c.  80,  §  57.     (.\iid  see, 

for  ordtTs   ti>  pav  out    money  broupht   into  as  to  jirovision  for  ki'cpinff  riown  annuity  out 

Court,  the  party  applying  must  produce  the  of  income  and  capital:  I.anibic  i'.  1.4inibie,  9 

certificate    of    the    IJi'gistrar   or  clerk,    with  Hare  Ap.  84.]' 

whom  the  money  was  depnsiicd,  showing  the  •*  Isaac  v.  GomjKrtz,  1  Ves.  .J.  44. 
amount  of  the  fund,  and  the  way  in  which  it 
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sent  of  parties  beneficially  interested ;  ^  iiml  whore  the  person  entitled 
was  deaf,  dumb,  and  blind,  the  Court  declined  to  order  a  transfer  of 
stock  into  such  person's  name,  but  directed  the  interest  to  be  paid  to 
two  persons  for  the  benefit  of  such  person :  they  undertaking  so  tx) 
apply  it,  and  to  account  as  the  Court  should  direct."  Where  an  infant 
doniiciled  in  Prussia  was,  under  the  limitations  of  her  mother's  marriage 
settlement,  entitled  to  a  sum  of  2000/.,  the  Court  ordered  it  to  be  paid 
to  her  father :  there  being  no  trustees  of  the  settlement,  and  it  being 
proved  that,  according  to  Prussian  Law,  he  was  entitled,  in  the  capa- 
city of  her  guardian,  to  receive  and  administer,  during  her  minority,  the 
property  coining  to  her  under  the  settlement.' 

Where  an  order  is  made,  on  an  application  in  an  administration  suit, 
for  the  payment  of  income  to  a  tenant  for  life,  the  costs  of  all  parties 
must  be  paid  out  of  the  income.^  The  sum  of  10^.  (without  taxation) 
is  usually-  allowed  by  the  Master  of  the  Rolls  for  the  costs  of  a  petition 
for  the  pa3'ment  out  of  Court  of  a  fund  standing  to  a  separate  account, 
and  in  which  no  one  but  the  petitioner  is  interested.^ 

A  considerable  interval  of  time  frequeutlj'  occurs,  after  the  hearing  of 
a  cause,  before  any  person  acquires  such  an  interest  in  the  fund  in  Court 
as  to  be  entitled  to  obtain  an-order  for  paj'ment.  In  many  cases, 
*1799  therefore,  when  the  period  arrives,  the  cause  will  *have  become 
abated.  It  seems  clear,  however,  that  the  mere  abatement  of 
the  suit  will  not  be  considered  a  reason  for  refusing  to  pay  money  out 
of  Court  to  persons  whose  rights  to  the  money  arise  out  of  the  decree.^ 
Thus,  in  Roundell  v.  Currer^^  where  the  fund  had  been  carried  to  the 
separate  account  of  the  plaintiff,  and  after  his  death  a  petition  was  pre- 
sented by  his  personal  representative  for  pa3'ment  of  the  fund,  his  right 
to  which  wa9  clear,  but  there  was  a  doubt  whether  an  order  could  be 
made  in  a  cause  after  an  entire  abatement  by  the  death  of  the  plaintiff. 
Lord  Eldon,  after  consideration,  made  the  order.  In  Legard  v.  Hodges^^ 
a  petition  was  presented  in  a  very  old  cause,*  and  from  the  title  of  the 
petition  it  appeared  that  all  the  plaintiffs  and  defendants  were  then  dead. 
By  the  decree,  liberty  to  apply  had  been  reserved  upon  the  death  of  a 
certain  tenant  for  life  :  whose  death  gave  the  petitioner  a  right  to  the 
fund.  Notwithstanding  the  complete  abatement  of  the  cause,  Sir 
Lancelot  Shadwell  V.  C,  in  the  first  instance,  directed  an  inquiry,  and 
afterwards  made  an  order  for  the  payment  of  the  fund  out  of  Court. 

5  Re  Roberts,  7  Jur.  N.  S.  818;  9  W.R.  Trustee  Relief  Acts  ;  see  post.  Chap.  XLV., 
758,  V.  C.  K.;  Grant  v.  Grant,  6  N.  R.  347,  Statutory  Jurisdiction  {Trustee  Relief  Acts). 
M.  R.  9  Goverv.  Stilwell,  21  Beav.  182;    Seton, 

6  Re  Bifldulph,  5  De  G.  &  S.  469.  94 ;  Morgan  &  Davev,  4(i. 

7  Re  Brc.wn,  13  W.  R.  677,  V.  C.  W. ;  but  i  Finch  v.  Lord  Winchelsea,  1  Eq.  Ca.  Ab. 
see  Re  Hellman,   L.  R.  2  Eq.  363,   M.  R.,  2,  pi.  7;  and  see  ante,  p.  1544. 

where  the  fund  was  ordered  to  be  retained  in  2  q  Ves.  250;    see  also  Lord  Shipbrooke  v. 

Court  until  the  infant  attained  his  majority,  Lord  Ilinchingbrook,  13  Ves.  387;    Beard  v. 

either  by  English  law  or  the  law  of  his  domi-  Earl  of  Powis,  2  Ves.  S.  399. 
cile,  whichever  should  happen  first.  3  y.  C.  of  England,  26  July,  1844,  exrela- 

8  Eady  t'.  Watson,  33  Beav.  481;    10  Jur.  tione  Mr.  Tripp. 

N.  S.  982;  stcus,  in  applications  under  the  ^  Keported  on  the  hearing,  4  Bro.  C.  C. 

421. 
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The  mere  dismissal  of  the  bill  also  is  not  a  reason  for  refusing  to  pay 
the  fund  out  of  Court  to  the  persons  entitled  ;  ^  and  where  a  sum  has 
been  paid  into  Court  by  the  plaintiff,  to  abide  the  result  of  certain  pro- 
ceedings at  Law  sought  to  be  restrained  by  the  suit,  it  will  not  be  kept 
in  Court,  after  the  dismissal  of  the  bill  with  costs,  for  the  purpose  of 
answering  the  defendant's  costs.® 

Where  there  are  several  persons  entitled  for  life  in  succession  to 
a  fund  in  Court,  the  Court  usually  directs  the  interest  to  be  paid  to  the 
fii-st  tenant  during  his  life,  and  a  further  order  must  be  obtained  on  his 
death ;  ^  but  where  a  husband  and  his  wife  are  so  entitled,  payment  will 
be  directed  to  them  in  succession,  and  the  payment  will  be  continued  to 
the  survivor,  on  proof  by  affidavit  to  the  Accountant-General  of  the 
death  of  the  other.  ^ 

In  the  case,  also,  of  a  corporation  sole,  the  interest  will  be  ordered  to 
be  paid  to  the  holder  of  the  office  for  the  time  being.* 

Pa}-raent  of  interest  will  also  be  directed  to  the  trustees  of  charities 
and  their  successors ;  and  if  trustees  are  more  than  two  in  num- 
ber it  will  be  directed  to  be  paid  to  them,  or  an}-  two  of  *  them  ;  ^  *1800 
and  if  there  are  two  onl}',  it  will  be  ordered  to  be  paid  to  them 
or  either  of  them  ;  '^  and  this  is  a  convenient  form  of  order :  for,  if  the 
whole  number  of  trustees  join  in  a  power  of  attorney,  the  Accountant- 
General  will  pay,  upon  proof  that  any  two  are  living :  whereas,  if  the 
order  directs  the  pa3-mcnt  to  be  made  to  the  trustees  and  the  survivors 
or  survivor  of  them,  the  death  of  any  who  may  have  died  since  the  last 
paj-ment,  and  the  surdvorship  of  the  rest,  must  be  proved,  before  pay- 
ment will  be  made.* 

A  fund  payable  to  the  Crown  will  be  ordered  to  be  paid  to  such  per- 
sons as  the  sovereign  may,  by  sign-manual,  appoint.* 

A  fund  payable  to  a  married  woman,  as  the  personal  representative 
of  a  deceased  person,  will  be  directed  to  be  paid  to  her  as  such  personal 
representative ;  but  her  husband  will  be  required  also  to  sign  the  Ac- 
countant-General's book.* 

A  fund  belonging  to  a  corporation  aggregate  will  be  ordered  to  be 
paid  to  any  person  named  in  the  petition,  if  the  petition  is  sealed  with 
the  common  seal ;  and  no  power  of  attorney  or  verilication  of  the  seal 


8  Wri(?ht  r.  Mitchftll.  18  Ves.  293;  Taylor  i  Attorney-General  v.  Brickdale,  8  Beav. 

r.  Watcn.,  1  M.  &  C  200,  271.  22-3. 

«  Klockton  V.  Peake,   12  W.  R.  789,   V.  ^  Jie  Clinton,  6  Jur.  N.  S.  601 ;  8  W.  R. 

C.  W.  492.  V.  C.  W. 

7  Scton,  70;   hut  Bf-«   Re   Brent,  8  W.  R.  «  .S.ton,   fl9 ;    and  see  Jpffrrys  r.  Smith, 

270,  M.  K.,  whpre  the  order  was  extended  to  11  W.  H.  479,  V.  C  K.,  Jte  Clinton,  u/>isuj).; 

a  sucfcsHive  tenant  fur  lif*;.  Brndf'.nl  v.  Npttle»hip,    10  \V.  K.  204,  V.  O. 

»  Jif  How.  15  .lur.  2C,(i,  V.  C.  K.  B.  S.,    where   niortKaKc    >")' y   was    <•"    tlx'ir 

»  .Set/in,  70.     For  form  of  ordor,  (*<•<•  i/>.  fiS,  iirtition,  directed  to  l>c  jwiid   out  of  Court  to 

No.  3;    8ee  also  Attorney-*  Jcncral  v.   Bran-  the  morf^aKeei*  or  one  <if  them,  though  trui»- 

dreth.    1  Y.  k  ('.('.('.  2'(K),    203;    Kx  parte  tees  only  of   the  fund.     K<.r  fnnn  of  order, 

Arrhl>i"lio(.  of  Canterhury.  2  I)e(i.  &  S.  .'Jr,.-);  nee    S.ton,    07.     No.    2;    an.!    kv    Ex  ]>artt 

AtUjrney-<;eneral  r.  Vint,   3  De  G.  &S.  704;  Shr»WKl.ury  HoHi)itai,  9  Hare  Ap.  4&. 
R€  Fearce,  24  Bcav.  491.  ■•  TomkuiH  r.  Ijine,  2  W.  U.  340,  V.  C.  8. 

»  Seton,  602;  Beejw/t,  p.  1800. 
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is  necessary.®  If  there  is  any  officer  of  the  corporation  to  whom  the 
fund  is  |)roi)orly  payable,  it  will  be  ordered  to  be  paid  to  such  olllcer  for 
the  time  beiuii;,  on  proof  by  allidavit  that  he  sustains  that  character.'' 

As  a  general  ruU',  the  Court  will  not  make  an  order  for  the  pa3'ment 
out  of  a  fund  to  any  other  person  than  the  person  or  persons  entitled 
thereto.  Where,  however,  the  fund  is  small  in  amount,  or  has  to  be 
divided  amongst  so  many  that  the  share  of  each  would  be  small,  and 
consequently  the  expense  attendant  upon  each  separate  receipt  would  be 
important,  the  Court  will  order  payment  to  the  solicitor  having  the  con- 
duct of  the  proceedings,**  or  to  one  of  the  parties,  upon  his  undertaking 
to  distribute  the  fund  among  the  persons  entitled ;  ^  but  a  written 
authority,  signed  by  the  persons  interested,  must  be  produced  stating 
that  they  consent  to  the  fund  being  so  paid  ;  ^°  and  the  signatures 
*1801  to  *  the  authorit}'-  should  be  verihed  by  affidavit.-^  In  the  case  of 
persons  out  of  the  jurisdiction,  this  last  requirement  has,  how- 
ever, been  dispensed  with.^  If  the  amount  payable  to  each  person  ex- 
ceeds 10/.,  such  an  order  will  be  refused,  except  under  very  special 
circumstances.^ 

Where  a  regular  power  of  attorney,  authorizing  a  particular  person 
specifically  to  receive  the  fund  in  question,  has  been  duly  executed,  the 
Court  will,  however  large  the  amount,  upon  proof  of  the  due  execution 
of  the  power,  and  that  the  same  is  still  in  force,  order  paj'ment  to  the 
person  so  authorized.*  In  such  a  case,  perhaps,  strictly,  the  applica- 
tion ought  to  be  by  the  attorney,  as  well  as  by  the  party. ^ 

6  Ex  parte  London  and  Chatham  Railway  2  Staines  v.  Giffard,  20  Beav.  484.  Where 
Company,  8  W.  R.  636,  V.  C.  W. ;  Ee  Dart-  a  fund  only  amounted  to  35/.,  the  Court,  on 
mouth  &  Torbay  Railway  Company,  9  W.  R.  the  solicitor  personally  undertaking  duly  to 
609,  V.  C.  K. ;  'Seton,  1074.  apply  it,  dispensed  with  the  verification  of 

7  Seton,  70.  For  form  of  order,  see  ib.  the  sifjnature  of  a  foreign  notary,  before 
68,  No.  5.  whom  an  aflidavit  had  been  sworri  abroad. 

8  Where  the  fund  was  clear,  and  the  Mayne  v.  Butter,  13  W.  R.  128,  V.  C.  K.  ; 
rights  of  the  respective  parties  ascertained,  and"  see  ante,  p.  892. 

the  Court  directed,  pending  the  account,  a  8  Brandling  «.  Humble,  wJisMp. ;  Hawkins 

part  of  the  money  to  be  paid  to  the  solicitor  v.  Dod,   1  Hare,   146;  Ee  Morrison.  15  Sim. 

of  infant  plaintiffs,  towards  further  defray-  42;  11  Jur.  984;  Middleton  v.  Younger,    17 

ing  the   past  and    future    expenses  of    the  Jur.  664,  V.  C.  W. 

suit,  and  the  interest  on  the  residue  of  the  *  Hill  ?'.  Chapman,  11  Ves.  239 i  Bailey  t>. 

portion  coming  to  such  infants,  to  be  paid,  as  Collett,  18  Beav.  179  ;  Ex  parte  Ue  Beaumont, 

It  accrued,  to  their  mother,  for  their  neces-  13  Jur.  354,   V.   C.  E. :  see  also  Kiddill  v. 

sary  maintenance  and  education.    Meth.  Epis.  Farnell.  3  Sm.  &G.  428;  3  Jur.  N.  S.  786; 

Church  V.  Jaques,  3  John.  Ch-  1.  and  22  &  23  Vic.  c.  35,  §  26.     For  a  case 

9  For  form  of  order,  see  Seton,  142,  No.  4.  where  payment  was  ordered  to  a  person  hold- 
1*  Brandlings.  Humble,  Jac.  48;    Kelsall  ing  a  general  power  of  attorney,  see  Carr  j7. 

V.  Minton,  2  Beav.  361;  Armstrong  v.  Stock-  Eastabrook,  2  Cox,  390.     For  necessaiv  evi- 

ham,  11  Jur  97.  V.  C.  K.  B. ;  Bear  v.  Smith,  dence,  when  the  affidavits  are  sworn  :i broad, 

5  De  G.  &  S.  92;   Anon.,   5  Jur.  N.  S.  385,  see  ante,  pp.  892,  893;  Seton,  20.     As  to  ver- 

V.  C.  W. ;    Thomas  v.  Jones,  1  Dr.  &  Sm.  ification  of  a  power  when  executed  abroad, 

134;  Rep.  Chan.  Funds  Com.  xxv.;    but  see  see  Ee  Gass,  Liddall  v.  Nicholson,  1  W.  N. 

Mansfield  v.  Green,    1   W.  N.  220,  M.  R.,  256;  12  Jur.  N.  S.  595,  V.  C.  W. 
where  consent  was  not  required.    The  amount  6  Fell  v.  Jones,  17   Beav.    521;    Hill  v. 

appears  to  have  been  limited  to   10/.  so  as  Chapman,   11  Ves.   239.     Money  may,  upon 

not  to   interfere  with  the   stamp   duties   on  the  production  of  the   proper  vouchers,    be 

powers  of  attorney.     See  Brandling  v.  Hum-  paid  out   of   Court  to   the   attorney  in  fact 

tie,  ttbi  sup.  ;    Seton,  145.     The  duty  has  re-  of  the  party.     Hoge  v.  Penn,    1  Bland,  40. 

cently  been  much  reduced;   see  post,  p.  J810,  But  it  will   not  be  paid  out  to  a  guardian 

n.  (1).  arf /j<e7w  of  an  infant  party.     Corrie  w.  Clarke, 

1  Downing  v.  Picken,  Kay  Ap.  1.  1  Bland,  85.    After  a  sale  to  effect  a  division, 
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A  gen<;ral  written  authority  by  a  part}'  out  of  the  jurisdiction,  to  a 
solicitor  in  England,  to  take  an}'  proceedings  in  a  suit  in  Chancery  that 
might  become  necessary  for  obtaining,  out  of  Court,  his  share  of  the 
fund  in  the  suit,  was  held  not  to  entitle  the  solicitor  to  apply  by  petition 
for  payment  of  the  share  to  him  ;  ®  but  a  general  written  authority,  by  a 
foreigner  and  his  wife  resident  abroad,  to  a  solicitor  in  this  country,  to 
take  all  necessary  measures  for  obtaining  pa}'ment  to  the  wife  of  a 
legacy,  which  hid  been  paid  into  Court  under  the  Legacy  Duty  Act, 
was  held,  upon  the  petition  of  the  husband  and  wife,  to  authorize  pay- 
ment to  the  solicitor.'' 

The  Lord  Chancellor  is  authorized  to  empower,  in  any  case,  the 
Accountant-General  to  act  upon  a  power  of  attorney  granted  by  any 
person  to  whom  any  sum  may  have  been  ordered  to  be  paid, 
♦authorizing  the  attorney  to  receive,  not  only  such  sum,  but  *1802 
also  any  further  or  other  sums  which  may  thereafter  be  ordered 
to  be  paid  to  such  person,  out  of  any  fund  then  or  thereafter  standing 
to  the  credit  of  the  same  cause  or  matter,  or  any  cause  or  matter  con- 
nected therewith ;  ^  but  no  general  order  has  been  issued  by  the  Lord 
Chancellor  to  carry  this  enactment  into  effect ;  and  consequently,  if 
dividends  on  a  larger  amount  of  stock  than  that  mentioned  in  the 
power,  or  any  additional  sum,  are  ordered  to  be  paid  to  the  person  by 
whom  the  power  is  given,  a  fresh  power  must  be  obtained.'^ 

A  fund  in  Court  which  has  been  produced  by  the  sale  of  a  settled 
estate  may  be  ordered  to  be  paid  out  to  a  tenant  in  tail,  without  his 
being  required  to  execute  a  disentailing  deed  previously :  ^  he  must, 
however,  make  an  aflidavit  that  there  are  no  incumbrances.*  In  like 
manner,  a  fund  in  Court  representing  the  real  estate  of  a  married  wo- 
man may  be  paid  out,  without  her  executing  an  acknowledged  deed.^ 

Where  after  a  decree  for  the  dissolution  of  a  marriage,  an  order  had 
been  made  by  the  Judge  Ordinary,  that  a  settled  fund  should  be  held 
in  trust  for  the  persons  who  would  be  entitled  if  the  wife  was  dead,  the 
income  was  on  the  petition  of  the  husband,  who  was  entitled  for  lile  in 
remainder,  after  her,  to  be  paid  to  him  for  his  life.® 

howfivor,   the   share  awardofl   to   the   infant  Watson,   10  Jiir.  N.   S.  1011,  although  tho 

may  he  paid  to  the  inotliiT,  on  hi'P  giviiif;  IhhuI  Iy<inls  .Iiisticcs  made  the  order,  tliey  expressed 

to  acrrmnt  as  ffuardian.     Spurrier  v.  SpurriiT,  sonic  dr)utils  wht-llicr  the  practice  was  consis- 

1  liland,  477.  tent  with  tiic  I'incs  and   Recoveries  Alxditimi 

1  \Va<ldilove  v.  Tavlor,  l.'J  Jur.   10-23,  V.  Act  (.(  ^;  4  Will.  IV.  c  74);  see  also  lir  Tvl- 

C.  W.  ■  den,  iJ  ,Iur.  N.   S.  942;  11  W.  U.  8G'J,  V."(J. 

1  L'xpnrte,  De  Beaumont,  ib.  354,  V.  C.  K.;  and  ante,  p.  <»!t  n. 
E.  *  Thornhiil  r.  Milhank,  12  W.  R.  52.1,  V. 

1  10  &  17  Vic.  c.  98,  §  7;  Attomev-Gen-  C.  K.;  and  see  Ord.  XXXIV.  3;  and  form 
eral  r.  l-larl  Ix.nsdale,  V.  C.  S.,  11  Dec!,  1854,  of  order,  S.-ton.  .V24,  No.  G. 

cited  S.(r)n,  1!(.  6  Aj  pnrle.   Kllison,   2  Y.  &  ('.Ex.  528; 

2  Hep.  Chan.  Funds  Tom.  XXV.  Vfc  Worlhiiij^ton,   Scinn,    107!»;    AV   Iluves,  » 

3  lie  Stewart,  I  Sm.  &  «i.  .T2:  .Sowrv  ».  W.  K.  7flit,  V.C  K.;  ToILick  r.  liiruiiiitrhaui, 
Sowry,  n  .lur.  N.  S.  .■(•17;  8  W.  H.  .'Cl'l,'  V.  Wolvertuimi)ton,  and  Slour  Vall.y  MiiilwHV 
C.  S.";  He  .Sfiuth  Kastern  Kailwav  ''omjianv,  ronipany.  Jlf  Clarke,  11  .lur.  N.  iH.  7;  13  Vv. 
80  Henv.2l.'.:  /<<■  Hold.n,  1  II.  vS,"  M.  44.^):  ke  K.  401,  V.  C.  S.;  and  «„t,-,  p.  !Mt. 
Ilolden,  10  .lur.  N.  S.  .308,  V.  C.  .S. ;  Noithv  «  Pratt  v.  .lenner.  I,.  K.  1  Cli.  Ap.  4'.)3;  1'2 
V.  PahnfT,  II  Jur.  N.  S.  !»;8:   14  W.  H.  170';  .lur.  N.  S.  557,  L.  .l.J. 

V.  C.  K.;  L.  li.  1  Ivi.  241,  V.  C  VV.     In  lie 
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A  fund  will  not  be  ordered  to  be  paid  out  to  an  administrator  ad 
litem,'' 

"\Miere  a  person  entitled  to  a  sum  not  exceeding  20Z.  had  died  intes- 
tate, it  was  ordered  to  be  paid  out  to  the  person  who  would  have  been 
entitled  to  take  out  letters  of  administration,  without  requiring  them  to 
have  been  actuall}'  granted.^ 

Under  special  circumstances,  an  infant's  legacy  of  small  amount  has 
been  ordered  to  be  paid  to  its  father.^  • 

Orders  for  the  paj-ment  or  transfer  of  any  fund  out  of  Court 
*1803  are  *  drawn  up  b^'  the  Registrar,  and  passed  and  entered  in  the 
same  manner  as  other  orders.-^  In  addition  to  the  documents 
usually  required  to  be  left  with  the  Registrar  on  bespeaking  the  order, '^ 
there  must  also  be  left  with  him  the  Accountant-General's  certificate  of 
the  fund  in  Court,  and,  if  the  funds  are  restrained  by  any  order,  the 
restraining  order,  or  an  office  copy  thereof;^  and  if  the  paj'ment  is  or- 
dered to  legal  personal  representatives,  the  probate  or  letters  of  admin- 
istration, stamped  for  a  sufficient  amount ;  *  and  if  the  order  deals  with 
any  purchase-mone}^  a  consent  brief  for  the  purchaser,  or  an  affidavit 
of  notice  to  him  of  the  intended  application,  and  that  the  conveyance 
has  been  executed  and  delivered  to  him  ;  ^  and  if  the  order  deals  with 
any  monej'  paid  into  Court  by  the  promoters  of  any  public  undertaking 
to  the  credit  of  such  undertaking,  not  standing  to  any  separate  account, 
the  Accountant-General's  certificate  of  the  payment  into  Court  of  the 
sum  sought  to  be  dealt  with,  and  also  his  certificate  of  the  fund  in 
Court  to  the  credit  of  the  undertaking ;  and  if,  in  the  last-mentioned 
case,  the  order  directs  the  carrying  over  of  the  money  to  a  separate  ac- 
count, or  payment  of  the  same  out  of  Court,  an  affidavit  of  the  peti- 
tioner verif;ying  the  petition,  and  negativing  any  adverse  right  or  claim.* 

An  order  for  the  payment  or  transfer  of  a  fund  out  of  Court  should 
always  be  entitled  in  the  cause  or  matter  to  the  credit  of  which  the  fund 
stands  ;  and  the  title  of  the  cause  or  matter,  and  the  account,  as  stated 
or  referred  to  in  the  order,  must  agree  with  the  Accountant-General's 
certificate.'' 

A  fund  may  be  ordered  to  be  transferred  from  one  cause  to  another, 
upon  a  petition  or  summons  entitled  only  in  the  former  cause.*  An 
order  to  pay  over  a  fund  to  certain  persons  who  are  named  therein,  is 
incidentally  a  determination  that  other  persons  who  are  not  named  are 
not  entitled.' 

t  Williams  ».  Allen,  32  Beav.  650;  ante,  »  Reg.  Regul.,  15  March,  1860,  r.  16,  ante, 

p.  198.  p.  1009.' 

8  Callendar  v.  Teasdale,  3  W.  R.  289,  V.  *  lb.  r.  17. 

C.  K. ;  King  v.  Isaacson,  9  W.  R.  369,  V.  C.  6  jb.  r.  30,  ante,  pp.  1011,  1372. 

S. ;  Re  CabeL  3  W.  R.  280,  L.  JJ. ;  Hinings  «  Jb.  r.  34;  Ord.  XXXIV.  3;  Re  Bray,  9 

V.  Hinings,  2  H.  &  M.  32;  Re  Jones,  1  W.  Hare  Ap.  7.     The  affidavit  is  not  necessary, 

N.  65,  M.  R.,  where  payment  of  a  sum   not  if  the  order  only  deals  with    the   income, 

exceeding  50i.  was  so  dfrected.  Ibid.    For  form  of  affidavit,  see  Vol.  III. 

s*  Walsh  V.  Walsh,  1  Drew.  64.  7  Seton,  73;  and  see  ante,  pp.  1783,  1784, 

1  See  ante,  p.  1008  et  seq.  n.  (1). 

2  See  ante,  p.  1009.  «  Weeding  v.  Weeding,  1 .1.  &  H.  424. 

9  Sheppard  v.  Sheppard,  33  Beav.  129. 
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Where  stock  is  to  be  transferred  to  the  credit  of  a  cause  in  the  Court 
of  Chancery  of  Ireland,  it  will  be  directed  to  be  transferred  into  the 
names  of  the  brokers  of  the  Accountant-General  in  England,  and  of  the 
Accountant-General  in  Ireland :  to  be  transferred  by  them  to  the  credit 
of  the  cause  in  Ireland.^" 

Where,  upon  the  death  of  any  person  to  whom  an}-  interest  or  divi- 
dends of  any  stocks,  funds,  shares,  or  securities  standing  in  the  name 
of  the  Accountant-General,  were  payable  for  life,  an  order 
*  is  made  for  the  sale,  transfer,  or  delivery  of  such  stocks,  *1804 
funds,  shares,  or  securities,  or  for  payment  of  the  interest  or 
dividends  to  accrue  due  thereon  subsequently  to  the  death  of  such  per- 
son, the  same  order  is  also  to  provide  for  the  payment  to  the  legal 
personal  representatives  of  such  person,  of  such  proportion  of  the  inter- 
est or  dividends  on  such  stocks,  funds,  shares,  or  secui-ities,  as  may 
have  accrued  between  the  last  period  of  pa)-ment,  and  the  day  of  his 
death,  unless  the  Court  or  Judge  is  of  opinion  that  such  legal  personal 
representatives  are  not  entitled  thereto,  or  for  any  other  reason  other- 
wise directs.^ 

Whenever  any  suit  is  pending  in  any  Court  for  the  administration  of 
any  property'  chargeable  with  dut}^  under  the  Succession  ^  or  Legacy  ^ 
Duty  Acts,  the  Court  is  to  provide,  out  of  any  property  which  may  be 
in  its  possession  or  control,  for  the  payment  of  dut}'  to  the  Commis- 
sioners.* In  order  to  carry  out  these  provisions,  it  is  ordered  that  if 
any  dut}'  is  payable  under  the  Legacy  or  Succession  Dut}'  Acts,  in  re- 
spect of  any  fund  or  part  of  a  fund  directed  to  be  paid  or  transferred, 
the  decree  or  order,  unless  it  expressly  provides  for  the  payment  of  the 
duty,  should  direct  the  Accountant-General  to  have  regard  to  the  cir- 
cumstance that  such  duty  is  payaljle  ;  and  where  an}'  fund  in  respect  of 
which  any  such  duty  may  be  payable  is  directed  to  be  carried  over  to  a 
separate  account,  the  words  "subject  to  legacy  duty,"  or  "subject  to 
succession  duty,"  as  the  case  may  be,  are  to  be  added  to  the  title  of  the 
account ;  *  and  if  the  Accountant-General  receives  notice  from  the 
proper  ofBcer  that  any  duty  is  payable  out  of  any  fund  in  Court,  he  is 
to  cause  a  memorandum  to  be  made  in  his  books  in  conformity  with 
such  notice ;  and  before  executing  any  such  decree  or  order  directing 
the  payment  or  transfer  of  any  fund,  or  part  of  a  fund,  in  respect  of 
whi(!h  any  such  duty  may  be  pa3ablc,  he  is  to  require  the  production 
of  the  ofllcial  receipt  for  the  duty,  or  a  certificate  from  the  proper  ollicer 
of  the  paym(?nt  of  the  duty.® 

">  Rt  Lord  Masscreeno,   12  W.  R.   1095,  30  Geo.  III.  c.  73;  42  Goo.  HI  r.  09;  45  Geo. 

M.  U.  III.  c.  28;  55  Gi;o.  III.  <■.  184;  8  &  9  Vic.  c. 

>  Ord.    XXIII.    8.     As   to    the    mode   in  70;  and  sco  28  &  29  Vii.  c.  104. 
which  a  fiin<l  ti>  ho  paid  or  transforrod  in  or  ••   lf<  &  17  Vic.  c.  51,  §  5.'l. 

out  of  Oiiirt,  aM<l  tho  por-tniis  to  niako  or  ro-  ^  The  words  ordinarily  used  are  "suhjcct 

ceivo    tho    pavniontn   or   trunHfurs,    niii.Hl    he  to  duty." 

dcscriho.l  in  tho  order,  see  Ord.  XXIII.  3-0,  «  (3rd.  XXIII.  9;  nnte,  p.   1007;  Trevor's 

ante,  pp.   1005,  1000.  Taxes    on    SuccoMion,    24.').      For   fonns    of 

2  10  iV  17  Vie.  <;.  51;  24  &  25  Vic.  c.  92;  orders   providing  for  j)ayn)ent  of    lej;niy  or 

and  "00  28  &  2ft  Vic.  c.  104.  guccessiun  duty,  bcc  Suton,  82. 

•  30  Geo.  III.  c.  62;  37  Geo.  UI.  c.  135: 
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"Whore  the  decree  or  order  provides  for  the  payment  of  the  diit}',  the 
amoimt  is  tiiroi'ted  to  be  paid  to  the  Receiver-General  of  the  Inland 
Revenne  ;  whore,  however,  the  anionnt  is  small,  it  is  sometimes  ordered 
to  be  paid  to  the  solicitor  of  the  party  having  the  conduct  of  the  pro- 
ceedings, on  his  undertaking  duly  to  apply  it.''  Where  the  duty 
*1805  is  payable  at  a  future  time,  the  better  course  *  is  to  commute 
it  by  a  present  payment,  and  not  to  retain  a  fund  in  Court  to 
provide  for  the  payment  when  it  becomes  due.^ 

Tlie  amount  of  the  duty  may  be  directed  to  be  verified  by  affidavit, 
or  specified  in  the  decree  or  order.  In  the  latter  case,  a  certificate  of 
the  correct  amount  must  be  obtained  from  the  Inland  Revenue  office, 
and  produced  to  the  Registrar,'^  or,  where  the  application  is  made  at 
Chambers,  to  the  Chief  Clerk.  The  stamped  receipt  of  the  Inland 
Revenue  office  is  the  proper  evidence  of  payment  of  the  duty ;  ^  but  a 
copy  of  the  entry  from  the  official  books  will  be  sufficient,  if  duly 
proved,*  or  a  certificate  signed  by  the  Controller.^  Where  the  duty  has 
been  paid,  the  evidence  of  paj-ment  should  be  produced  and  entered  as 
read  in  the  decree  or  order.® 

If  a  fund  is  improperl}^  paid  out  of  Court  without  providing  for  the 
payment  of  dut}^  the  person  chargeable  with  the  duty  may,  on  the  peti- 
tion of  the  Attorne3'-General,  be  ordered  to  pay  the  amount.'' 

The  Registrar,  wbere  it  appears  to  him  more  convenient  so  to  do, 
maj'  state  the  amount  of  any  stocks,  funds,  shares,  securities,  or  money, 
directed  to  be  divided,  transfeiTcd,  delivered,  or  paid  out  of  Court  to 
or  among  several  persons,  or  to  be  carried  over  to  separate  accounts, 
in  a  schedule  at  the  foot  of  the  decree  or  order ;  and  it  is  sufficient  to 
refer  to  the  schedule  in  the  mandatory  part  of  the  decree  or  order.:  but 
in  every  such  case,  the  total  amount  of  the  stocks,  funds,  shares,  securi- 
ties, or  money,  to  be  dealt  with  in  the  schedule,  is  to  be  stated  in  words 
at  length  in  the  mandatory  part  of  the  decree  or  order.* 

When  the  order  directing  a  payment  out  of  Court  has  been  duly 
passed  and  entered,  the  solicitor  having  the  conduct  of  the  proceedings 
should  leave  it  at  the  Accountant-General's  office,  with  the  first  or  the 
second  clerk  of  the  division  to  which  the  account  to  be  operated  upon 
belongs,  and  bespeak  checks  for  the  persons  to  whom  the  payments  are 
to  be  made.  If  the  pajTuents  are  to  be  made  to  persons  named  in  a 
Taxing  Master's  or  Chief  Clerk's  certificate,  or  an  affidavit,  an  office 
copy  of  it  must  also  be  left.^     For  each  sum  of  money  directed  to  be 

7  Seton,  84;  and  ib.  82,  No.  2;  ante,  p.  ment  of  the  dutv  is,  it  seems,  insufficient.  Re 
1007.  Marsham,  12  W.  R.  45,  V.  C.  W. 

1  Bailev  v.  Tindall,  18  .Jur.  668,  V.  C  K.  6  Seton,  85. 

2  Ke£r."Kegiil.,  15  March,  18G0,  r.  18.  '  Bryan  v.  Mansion,  3  Jur.  N.  S.  473,  L. 

8  .36  Geo.  III.  c.  52,  §  27,  as  to  legacy      C. 

dutv;  and  see  10  &  17  Vic.  c.  51,  §§  51,  52.  8  Qrd.  XXIII.  7.     For  form  of  order  in 

■^  Harrison  v.  Borweli,  10  Sim.  380;  4  Jur.  such  case,  see  Seton,  72,  No.  7. 

240:  .36  Geo.  III.  c.  52,  §  27;  and  see  14  &  »  See  ante,  p.  1783,  n.  (12).     The  solicitor 

15  Vic.  c.  99,  §  14;  ante,  p.  864.  cannot  refuse  to  produce  the  order,  certifi- 

6  Trevor's  Taxes  on  Succession,  246.    An  cate,  or  affidavit.     Seejooat,  p.  1806,  n.  (6). 

affidavit  by  the  applicant's  solicitor  of  pay- 
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paid  out,  the  Accountant-General  (without  an}'  direction  for  that  pur- 
pose in  the  decree  or  order),"  draws  on  the  Bank  by  a  check 
under  his  *  hand,  intituled  in  the  particular  account  as  described  *1806 
in  the  order,  and  made  payable  to  the  order  of  the  person  to 
whom  the  payment  is  to  be  made.^  At  the  time  the  check  is  signed  by 
him,  the  Accountant-General  also  puts  his  initials  in  the  margin  of  the 
order,  certificate,  or  affidavit,  opposite  the  amount,  for  the  purpose  of 
showing  what  checks  have  been  drawn. '^ 

At  the  foot  of  the  check  there  is  a  proviso,  that  if  not  paid  within  a 
month  it  is  void.*  Accordingh',  where  a  check  was  alleged  to  have  been 
accidentally  destroyed,  the  Court,  though  not  satisfied  with  the  evidence 
of  its  destruction,  directed  a  new  check  to  issue :  as  the  former  being 
out  of  time  would  not  have  been  paid,  if  presented  ;  *  and  in  general,  a 
new  check  will  be  di'awn  by  the  Accountant-General  to  replace  one  which 
is  alleged  to  have  been  lost,  if  an  affidavit  of  the  loss,  and  of  the  lapse 
of  time,  is  produced. 

The  check  is  generall}-  ready  one  clear  day  after  it  has  been  bespoken  ; 
and  where  any  decree  or  order  is  made  for  pa3"ments  b}'  the  Accountant- 
General  to  creditors,  the  part}'  whose  duty  it  is  to  prosecute  such  decree 
or  order  is  to  send  to  each  such  creditor,  or  his  solicitor  (if  any)  a  notice 
that  the  checks  may  be  received  from  the  Accountant-General ;  and  such 
part}'  is,  when  required,  to  produce  such  decree  or  order,  and  anj'  other 
papers  necessary  to  enable  such  creditors  to  receive  their  checks  and  get 
them  passed.*  The  check  must  be  indorsed  by  the  person  in  whose 
favor  it  is  drawn  ;  and  before  it  will  be  given  to  him,  he  must  sign  an 
entry  of  the  deliver}'  to  him  in  the  office  receipt  book  ;  if  he  is  not 
known  in  the  office,  he  must  Ije  identifiecl  by  some  solicitor  of  the  Court 
known  there  :  who,  in  that  case,  must  attest  his  signature.  After  the 
check  is  delivered,  it  must,  together  with  the  order,  and  the  Taxing 
Master's  or  Chief  Clerk's  certificate  ;  or  the  affidavit  (if  any) ,  be  taken 
to  the  signing  room,  where  it  is  countersigned  by  the  Registrar,  or  the 
Mast<^'r  of  Reports,  in  attendance  :  *  who,  at  the  same  time,  puts  his 
initials  opposite  the  amount  in  the  order,  certificate,  or  affidavit.  It  is 
then  taken  t<^)  the  Chancery  office  at  the  Bank,  where,  if  it  is  found  that 
there  is  ca.sh  enough  to  meet  it  on  the  particular  account  upon 
which  it  is  drawn,  it  is  *  initialed  by  one  of  the  clerks  ;  it  is  next  *1807 
taken  to  the  General  Cash  Rook  office  in  the  Rank,  and  excha.iged 
for  a  ticket :  wiiich  ticket  is  carried  to  the  I'ubhc  Drawing  office  ;  and  on 

'"  Ord.  I.  ITi.  mnv  ho  ncnt  bv  tho  post,  propaid.     Ih.  r.  13. 

»  12  (Jvo.   I.   c.   .12;  OH.  2fi  May,  and  4  For  form   of  notice,  sec  i6.  Sdied.  2,  No.  T; 

Nov.,  J725;  Urn.  t'linn.   Fiindt  Com.  xxiii.  and  for  the  coiit.^,  Bee  lA.   Sched  1;  and  »eo 

For  fomi    of   rhfrk,   cec    ih.   Ap.   41  (F.  4).  Vol.  MI. 

TTip  rhfck  in  cxiinpt  from  stamp  duty.     23  *  Ante,  p.  I(i3n.     The  oolirilor  rondiiclinj; 

&  24  Vie.  r.  1.5,  .*<'herl.  the  prorrcdinp;!!  will  (if  uiTesfary)  ho  ordrml 

*  I/<rhmfr<-  r.  Urnzicr,  1  Ruiid.  72,  70;  to  nttfnil  and  [iroiliirc  the  order.  Henyoii  «•. 
Rep.  <"'han.  Fiinrln  Com.  xxiii.  Aniplili-lt,  8  ,liir.    N.  S.  7.Mt,   M.U. :  mid 'co 

*  .*»«■(■  fonn  ih.  Ap.  41  ( F.  4).  I^M-hmcrc  t'.    Mrnzicr,  I    Kiish.  72,  70:  Mnw- 

*  Tavlor  r   .Serivend,  1  Iknv.  671.  hood  v.  Milhankr,  \U  Heav.  30-  and  (»rd.  27 
»  Ord.  27  May,  18C0,  r.   12.     The  notice      May,  18(56,  r.  12,  uhi  lup. 
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the  bearer  writing  his  address  on  the  back  of  the  ticket,  the  amount  of 
the  check  will  be  paid  to  him,  in  notes  or  cash  at  his  option.^ 

As  the  whole  of  each  description  of  stock  in  Court  stands  in  the  books 
of  the  various  funds  at  the  bank,  and  in  the  books  of  the  various  public 
companies,  in  the  sole  name  of  the  Accountant-General,  the  dividends 
upon  each  kind  of  stock  are  placed  to  the  credit  of  his  account  at  the 
Bank  in  one  sum.  Previously  to  each  dividend  becoming  due,  a  list  is 
made  out  in  his  office,  containing  the  titles  of  the  several  accounts  to  the 
credit  of  which  any  amount  of  the  particular  kind  of  stock  upon  which 
the  di\idcnd  is  going  to  be  received  maybe  standing,  the  amount  of 
stock  remaining  upon  each  such  account,  and  the  dividend  (less  income 
tax)  that  will  become  due  thereon.  The  accounts  on  which  the  stock 
is  standing  for  the  first  time,  or  on  which  the  amount  of  stock  has  been 
altered  since  the  last  dividend,  are  marked  in  the  margin,  and  the  list 
is  sent  in  duplicate  to  the  Chancery  office  at  the  Bank,  to  be  checked. 
When  this  has  been  done,  one  copy  of  the  list  is  kept  at  the  Bank,  as 
the  authority  for  posting  the  dividends  in  the  ledgers  of  the  Bank  Chan- 
cery office  ;  the  other  is  sent  to  the  Accountant-General,  in  the  form  of 
a  certificate  of  the  amount  of  dividend  received,  and  placed  to  the  vari- 
ous accounts.  It  is  examined  in  the  different  divisions  at  the  office  of 
the  Accountant-General,  and  then  filed  in  the  Report  office.^ 

The  mode  of  paying  the  first  dividend  on  stock  is  similar  to  that 
adopted  in  pajdng  principal  money.® 

Checks  for  dividends  and  other  periodical  payments,  as  annuities  and 
maintenance,  after  the  first  payment,  are  drawn  without  being  bespoken. 
They  become  "Regular  interest  drafts;"  and  the  production  of  the 
order  directing  the  payment  is  not  required,  either  by  the  Accountant- 
General  or  the  countersigning  Registrar  or  Master  of  Reports.  When 
the  check  for  the  first  payment  has  been  examined,  a  "model"  of  it 
is  made,  containing  full  particulars,  and  showing  the  dates  when  the 
subsequent  payments  wiU  become  due.  If  there  is  a  power  of  attorney 
to  receive  the  continuing  payments,  the  number  of  the  power  and  the 
name  of  the  attorney  are  written  upon  the  model.  The  regular  interest 
checks  are  drawn  from  these  models.  The  delivery  of  the  checks  to 
the  suitors  does  not  commence  until  the  day  after  the  Bank  begins 
paying  the  dividend.  Many  of  them  contain  conditions  to  be 
*1808  *  fulfilled  before  payment  can  be  made  :  thus,  the  payment  may 
depend  upon  the  existence  of  some  life  or  Uves  other  than  that 
of  the  payee,  the  minority  of  an  infant,  continuance  of  wido  (vhood,  the 
tenure  of  an  office,  and  a  variety  of  other  circumstances.  In  e\ery  case, 
evidence  is  required,  generally  by  affidavit,  to  show  that  the  condition, 
whatever  it  may  be,  has  been  fulfilled ;  and  if  the  check  is  to  be  re- 
ceived under  a  power  of  attorney,  the  existence  of  the  payee's  life  has 
to  be  proved  also.     This  is  done  by  a  request  signed  by  the  party,  ac- 

1  Ron.  Chan.  Funds  Com.  xxiii.  8  /J.  xxiv. ;  and  ante,  p.  1805. 

2  Jbid. 
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compauied  b}'  a  certificate  from  the  minister  and  one  of  the  church- 
wardens of  the  parish,  or  by  an  affidavit.^ 

Where  any  money  is  directed  to  be  paid  out  of  Court  to  any  persons 
named  or  to  be  named  in  a  Chief  Clerk's  certificate,  and  such  money  is 
certified  to  be  due  to  them  as  partners,  the  same  may  be  paid  to  any 
one  or  more  of  such  partners  ;  -  and  where  any  moue}'  is  directed  to  be 
paid  out  of  Court  to  persons  to  be  named  in  a  Chief  Clerk's  certificate,  and 
a  sum  is  certified  to  be  due  to  anj-  persons  as  legal  personal  representa- 
tives, the  same  or  any  portion  thereof  for  the  time  being  remaining 
unpaid,  may,  upon  proof  to  the  Accountant-General  of  the  death  of  any 
of  them,  be  paid  to  the  sur\'ivors  or  survivor  of  them  ;  ^  and  where  any 
money  is  directed  to  be  paid  out  of  Court  to  the  legal  personal  repre- 
sentatives of  am'  person,  or  to  any  persons  as  legal  personal  representa- 
tives, the  same  or  any  portion  thereof  for  the  time  being  remaining 
unpaid,  may,  upon  proof  to  the  Accountant-General  of  the  death  of  any 
of  such  legal  personal  representatives,  whether  before,  on,  or  after  the 
day  of  the  date  of  the  decree  or  order,  be  paid  to  the  survivors  or  sur- 
vivor of  them.* 

Where  any  money  is  directed  to  be  paid  out  of  Court  to  any  person 
named  in  the  decree  or  order,  or  named  or  to  be  named  in  any  certifi- 
cate, or  his  legal  personal  representatives  (a  form  of  order  which  is 
usually  now  adopted,  whenever  the  person  is  absolutel}'  entitled  to  the 
money), ^  the  same  or  any  portion  thereof  for  the  time  being  remaining 
unpaid,  may,  on  proof  to  the  Accountant-General  of  the  death  of  such 
person,  whether  before,  on,  or  after  the  day  of  the  date  of  the  decree 
or  order,  be  paid  to  such  legal  personal  representatives  or  the  survivors 
or  survivor  of  them/' 

If,  however,  the  order  is  made  for  payment  to  a  part}'  without  in- 
troducing the  words  "  or  his  personal  representatives,"  or  words 
*  of  a  similar  effect,  the  Accountant-General  will  not  act  upon  *1809 
the  order  after  the  death  of  the  party  ;  but  an  application  to  the 
Court,  or  Judge  at  Chambers,  is  necessary.^ 

The  Accountiint-(Tcncral  requires  the  same  proof  of  death  and  repre- 
sentation as  i^  required  by  the  Court,  or  a  Judge  at  Chanibers  :  that  is, 
the  production  of  the  probate  or  letters  of  administration,  or  an  official 
copy  of  the  grant  thereof,  and  of  an  affidavit,  to  which  the  probate  or 
letters,  or  office  copy,  together  with  a  properly  signed  certificate  of  the 
party's  death  or  burial,  are  made  exhibits,  and  which  identifies  him  as 
the  person  named  therein,  and  in  the  decree,  order.  Taxing  Master's  or 
Chief  Clerk's  certificate,  affidavit,  or  other  document  under  which  the 
pajTnent  is  to  be  ma'lo.'' 

1  Kep.    f'han.    P'unds    Com.    xxiv.      For  '  Ord.  I.  6.     For  formnr  prarticp,  in  rnno 

forms  of  rpqiK^Ht  and  certiticate,  Rce  16.  Ap.       of  death  of  one  of  the  piTHonal   n'tin-srnia- 
42((J);  and  Vol.  HI.;  and  for  form  of  affi-       tivpN,  Kve  Moodic  v.  Haiiil)rid(;i-,  0  >Iad.  107. 


davit,  Hce  ihid.  '  Sin  (latfs  v.  (iatfis,  l'2  .lur.  510,  V.  C  K. 

2  Ord.  I.  10.  *    Ihe  praclico  Htalcd   in  Clnyton  v.  Oren- 

»  Ord.  I.  4.  ham,  10  Vps.  2S8,  in  not  now  followed.     V'.r 

♦  Ord.  I.  5.  form  of  afTidavit,  see  Vol.  III. 
'  Sctim,  76. 
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No  principal  sum  of  money  will  be  paid  out  of  Court  to  the  legal  per- 
sonal repri'seutative  of  any  person,  under  any  probate  or  letters  of 
administration  purporting  to  be  granted  at  any  time  subsequent  to  the 
expiration  of  six  years  from  tlie  day  of  the  date  of  the  decree  or  order  ;  '. 
and  no  interest  or  dividend  will  be  paid  out  of  Court  to  the  legal  per-  ■ 
sonal  representatives  of  any  person,  under  any  probate  or  letters  of 
administration  purporting  to  be  granted  at  any  time  subsequent  to  the 
cx|)iration  of  six  years  after  the  day  of  the  date  of  the  decree  or  order 
directing  the  payment,  or  after  the  last  receipt  of  the  interest  or  divi- 
dends under  the  decree  or  order,  which  shall  last  happen.*  ' 

Pa3"ment  will  not  be  ordered  to  a  personal  representative  constituted 
under  a  foreign  probate ;  ^  nor  to  a  person  appointed  to  represent  the 
estate  under  the  Chancery  Amendment  Act ;  "^  but  the  Court  of  Probate 
has  power  to  grant  letters  of  administration  limited  to  receive  the  par- 
ticular fund.'' 

Where  the  party  entitled  to  receive  principal  monej''  or  interest  or 
dividends  under  an  order  is  unable  to  attend  in  person  to  receive  the 
Accountant-General's  draft,  he  is  required  to  authorize  some  one  to  act 
for  him  by  a  special  power  of  attorne^^ :  which  is  prepared  in  the 
Accountant-General's  office.  The  solicitor  who  bespeaks  the  power 
signs  a  written  request  for  it,  in  a  form  which  may  be  obtained 
*1810  at  that  office.^  The  request  is  headed  with  the  *  short  title  of 
the  cause  or  matter,  and  the  title  of  the  account,  if  anj^ ;  and 
sets  forth  the  names,  addresses,  and  descriptions  of  the  intended  grantor 
and  grantee,  the  date  of  the  order  under  which  the  draft  is  drawn,  and 
the  amount  to  be  received.  The  solicitor  who  signs  the  request  certifies 
that  the  intended  grantor  is  the  person  named  in  the  order,  and  that  the 
grantee  is  well  known  to  him.  The  request  and  the  order  are  left  at  the 
Accountant-General's  office,  and  on  the  second  da}'  following,  the  re- 
quired power  with  the  form  of  an  affidavit  of  verification  or  due  execu- 
tion of  the  power  annexed,  maybe  obtained.  The  power  authorizes  the 
attorney  to  receive  the  draft  (which  it  describes  either  by  its  amount,  or 
as  being  the  dividend  on  a  certain  amount  of  stock,  as  the  case  may  be) 
to  indorse  the  grantor's  name  on  the  draft,  and  to  Receive  the  money 
from  the  Bank.^  The  power  must  be  attested  by  two  witnesses  :  who 
must  subscribe  their  names,  residences,  and  business  or  occupation  in 

«  Ord.  I.  8.  Re  Spencer,  1  De  G.,  M.  &  G.  311;  16  Jur. 

*  Ord.  I.  9.  233 ;  Druce  v.  Denison,  12  Jur.  254,  L.  C. 

6  Lasseur  v.  Tyrconnel,  10  Beav.  28.  ^  Xhc  request  must  be  signed  by  the  solici- 

8  15  &  16  Vic.  c.  86.  §   44;  Byam  v.  Sut-  tor  himself,  who  bespeaks  the  power,  or,  if 

ton.   19  Beav.  646;  Rawlins  v.   M'Mahon,  1  bespoken  by  a  firm,  by  one  of  the  firm  with 

Drew.  225;  9  Hare  An.  82;  Jones  «.  Foulkes,  his  own   name  on  behalf  of  the  firm.     Kep. 

10  W.  R.  55,  V.  C.  K.  Chan.  Funds  Com.  Ap.  42  (IT.  1). 

"!  Re  Dodpson,  5  .Jur.  N.  S.  2.52,  Prob.  i  A  fee  of  3a.  is   payable  in   a  fee-fund 

For  the  practice  as  to  pa^'ment  prior  to  the  stamp  at  the  Accountant-General's  office  for 

abolition   of    the   Ecclesiastical    Courts,    see  preparing  each  power,   exclusive   of    stamp 

Docker  v.  Horner,  3  Bro.  C.  C.  240;  New-  duty.      Regul.   to    Ord.    Sched.   4.      dd.  is 

man  v.  Hodgson,  7  Ves.  409;  Thomas  v.  Da-  charged  by  the  stationer  for  each  form  of  an 

vies,  12  Ves.  417;  Jones  v.  Howells,  2  Hare,  inland  power,  including  the  affidavit  of  exe- 

342;    Cope    v.    Cope,    14    Beav.    649;     Re  cution;  and  2'/.  for  eacli  form  of  power  to  be 

Knowles,  1  De  G.,  M.  &  G.  60;  15  Jur.  1163 ;  executed  abroad.    The  stamp  duty  is :  (1)  Oa 
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life ;  one  of  them  must  be  a  house-keeper,  and  be  so  described ;  and 
one  of  them  must  make  an  affidavit  of  the  due  execution  of  the  power 
before  a  commissioner  authorized  to  administer  oaths  in  Chancery ;  * 
but  if  the  power  is  executed  in  those  parts  of  Scotland  or  Ireland  where 
no  such  officers  are  appointed,  the  affidavit  ma}'  be  sworn  before  the 
chief  magistrate  of  the  place,  or  other  person  lawful!}'  authorized  to 
administer  oaths. ^  If  the  power  is  executed  abroad,  the  execution  must 
be  certified  bv  some  notary  or  other  official  authorized  to  authenticate 
such  instruments,  and  his  seal  and  signature  must  be  properly  verified. 
If  executed  in  the  Queen's  dominions  abroad,  and  in  the  presence  of 
some  person  lawfully  authorized  to  administer  oaths  in  such  place,  the 
seal  and  signature  of  the  official  need  not  be  verified.* 

Where  an  order  directs  the  sale  or  transfer  of  stock  in  Court,  the 
order  is  taken  by  the  solicitor  to  the  Order  of  Course  Clerk  in  the  Reg- 
istrar's office,  and  a  direction  bespoken  for  the  sale  or  transfer.  If  the 
order  deals  with  stock  which  is  to  be  transferred  into  Court  or 
carried  over  subsequently  to  the  date  of  the  decree  or  *  order,  *1811 
the  office  copy  of  the  Accountant-General's  certificate  of  the 
transfer  in  or  carrying  over  must  be  produced  to  the  Registrar's  clerk, 
on  bespeaking  the  direction.^  The  direction  is  examined  and  marked 
by  tliQ  Registrar's  clerk  at  the  order  of  course  seat  before  it  is  signed 
by  the  Registrar ;  ^  and  the  Registrar,  when  he  signs  it,  marks  with  his 
initials,  in  the  margin  of  the  decree  or  order,  a  memorandum  of  the 
issuing.* 

The  decree  or  order  and  the  Registrar's  direction  are  then  left  at 
the  proper  di\'ision  of  the  Accountant-General's  office,  and  the  sale  or 
transfer  will  be  completed.''  If  the  stock  is  to  be  transferred  out  of 
Court,  the  solicitor  haWngthe  conduct  of  the  proceedings  should  sign, 
at  the  foot  of  the  Registrar's  direction,  a  memorandum  stating  the 
name  and  address  of  the  person  into  whose  name  the  fund  is  to  be 
transferred. 

In  the  case  of  asale,  the  Accountant-Goneral's  clerk  checks  the  cal- 
culations, and  makes  up,  in  the  margin  of  the  direction,  a  statement  of 
the  amount  of  st<^>ck  to  be  sold,  or  of  the  money  to  be  raised.  The 
title  of  the  account,  the  description  of  stock,  and  the  amount  of  stock 
t«  be  sold,  or  of  money  to  be  raised,  as  the  case  may  be,  are  then 
(•nt<'red  on  the  commission   i):ip('r  for  the   broker.     On   the   following 

a  pfiwer  to  receive  prinripnl  money,  30*.,  if  the  power,  and  afiidavit,  see  Ken.  ("linn.   Funds 

niniMint  exrecdd  20/  ,  and  T)*.  if  it  docjt  not;  Oim.  Ap.  42  (II.  1,  2);  and  V'ol.  III. 

(2|  On  a  power  tri  rfceivt-  a  sini,'l<"  payment  *  Ante^  j)p.  743,  744,  8'.(1. 

of   inttT«'(it,    U. ;  (.'J)  On   a  ftowiT  to   r('<-<-ivi!  «  Kcp.  Chan.  Funds  Cum.  Ap.  42(11.  2). 

more  than  one  Hu<h  payment,  or  for  p4Tiodi-  <  Seton,  ]!(,  20;  nntt^  p.  744.     In.Mtruclions 

ral  pavmentu,  h».,  where  the  yearly  ilividend  as  to  the  mrtdc  of  execution  are  isiued  with 

exreedH   .'!/.;  hut  no   duty    i<*   nnyatile   where  the  [)ower. 

the  yearly  dividend  in  under  'M.    .Si'e  27  &  28  '  .Seton.  78. 

Vir.  c.  18',  5  I  ;  and  S.hed.(C);  xh.  c.  r,rj,  §  3;  «  Ketf.  Kejrul..  If.  March,  1800,  r.  39. 

I'A.  c.  ftO.     Where  the  power  id  to  l>e  executed  ■  Seton,  78;  Kep.  Chan.  Funds  Com.  xxl. 

ahroad,  the  duty  in  not  impremied  till  the  re-  For  formx  of  certilicates,  »ec  ibid.    Setou,  7t>- 

tiirn   of    the  p<jwer.     For  forms  of   re<|uest,  82;  and  Vol.  III. 

♦  SecOrd.  I.  16. 
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morning,  the  broker  takes  the  "Registrar's  direction  to  the  Bank  Chan- 
cery othee,  where  the  amount  of  stock  is  written  in  the  margin  of  the 
direction,  and  initiak^d  by  one  of  the  ck'rks.  The  direction  is  then 
returned  to  the  broker,  who  proceeds  to  make  the  sale.  After  the  sale 
is  made,  the  contract  note,  which,  as  in  the  case  of  a  purchase,  is  for  a 
future  day,  is  sent,  with  the  Registrar's  direction,  to  the  Accountant- 
Gcneral'^  office.  The  principal  clerk  in  the  division  to  which  the  ac- 
count belongs  writes  in  the  margin  of  the  order,  opposite  the  direction 
to  sell,  a  memorandum  of  the  amount  of  stock  sold,  and  of  the  money 
produced  by  the  sale.  The  contract  note  and  Registrar's  direction  are 
then  taken  to  the  Chief  Clerk,  and  a  certiflcate  is  made  out  in  the  form 
of  a  notification  to  the  Bank  Chancery  ofiice,  and  the  contract  note  is 
sent  to  the  division  of  the  ofl!ice  to  which  it  belongs,  and  entered  in 
the  direction  book  there.  On  the  day  of  sale,  the  notification  and  the 
money  raised  by  the  sale  are  taken  by  the  broker  into  the  General  Cash 
Book  oflice  of  the  Bank,  and  a  receipt,  which  is  an  echo  of  the  notifica- 
tion, is  given  to  hun  for  the  money.  The  receipt  and  the  Registrar's 
direction  are  taken  to  the  Transfer  oflBce,  and  placed  in  the  book  in 

which  the  transfer  of  the  stock  for  the  Accountant-General  to 
*1812  sign  is  entered.     The  Accountant-General  *  on  attending  at  the 

Bank,^  signs  the  entry,  and  the  usual  receipt  for  the  money,  and 
at  the  same  time  he  signs  the  notification :  which  is  then  taken  back  to 
the  Cash  Book  oflSce.  From  that  office  it  is  sent  to  the  Bank  Chancery 
office,  and  becomes  the  authority  there  for  debiting  the  particular  ac- 
count with  the  amount  of  stock  sold,  and  crediting  it  with  the  money 
arising  by  the  sale.  A  certificate  is  afterwards  made  out  at  the 
Accountant-General's  office,  containing  all  the  particulars  of  the  sale, 
and  annexed  to  the  receipt  sent  from  the  Bank.  The  certificate 
is  afterwards  compared  with  the  contract  note  by  the  Chief  Clerk, 
and  then  signed  by  the  Accountant-General,  and  filed  at  the  Report 
office.^ 

The  process  gone  thi'ough  in  the  case  of  a  transfer  out  of  Court  is 
ver}'  similar.  After  the  Registrar's  direction  has  been  examined  and 
initialed  at  the  Bank  Chancery  office,  it  is  returned  to  the  Accountant- 
General.  A  transfer  ticket  is  then  drawn,  containing  the  title  of  the 
account,  the  amount  and  description  of  the  stock,  and  the  names  and 
addresses  of  the  persons  to  whom  the  transfer  is  to  be  made.  A  cer- 
tificate is  made  out,  from  the  Registrar's  direction,  dated  the  day  on 
which  the  transfer  will  be  made,  containing  the  date  of  the  order,  the 
name  of  the  Registrar  who  signed  the  direction,  and  other  particulars 
in  full.  The  Registrar's  direction  and  the  transfer  ticket  are  then  sent 
to  the  Chief  Clerk  of  the  Accountant-General,  and  particulars  of  all  the 
transfers  for  the  day  of  the  transfer  belonging  to  the  same  division  are 

1  See  ante,  p.  1787,  note  (5).  Ap.  41  (E.  1,  2).    As  to  obtaining  an  office 

2  Rep.   Chan.    Funds    Com.   xxii.      For      copy  of  the  certificate,  see  anie  p.  1785. 
fonns  of  notification  and  certificate,  see  ib. 
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entered  in  a  list,  in  the  form  of  a  notification  addressed  to  the  Chief 
Accountant  at  the  Bank.  On  the  morning  of  the  transfer  day,  the 
transfer  tickets  and  Registrar's  directions  are  taken  by  the  broker 
to  the  Bank,  and  the  proper  entries  are  made  in  the  transfer  books 
for  the  Accountant-General  to  sign.  When  he  has  signed,  he  adds 
his  signature  to  the  list  of  transfers :  which  is  then  taken  to  the 
Bank  Chancery  office,  and  is  the  authority  there  for  debiting  the 
various  accounts  with  the  sums  transferred.  The  certificate  of  trans- 
fer taken  from  the  Registrar's  direction  is  signed,  and  then  filed  in  the 
Report  office.* 

Exchequer  bills  and  bonds,  and  boxes  containing  suitors'  effects,  are 
delivered  out  of  Court,  under  directions  similar  to  those  issued  in  the 
case  of  sales  and  transfers  of  stock.  The  person  to  whom  the  delivery 
is  to  be  made  attends  at  the  Accountant-General's  office,  and  is  identi- 
fied there.  He  signs  a  receipt  for  the  direction,  and  takes  it  to 
the  Bank :  where  he  is  required  to  indorse  it,  *  before  the  article  *1813 
mentioned  in  it  is  deUvered  to  him.  If  he  cannot  attend  person- 
ally, he  must  give  a  power  of  attorney  to  some  one  else  to  receive  the 
lirection  from  the  Accountant-General,  to  give  a  receipt  for  it,  and  to 
.•eceive  the  article  mentioned  in  it  from  the  Bank.  A  certificate  of  the 
deliver}'  signed  and  filed  in  the  Report  office.^ 

If  the  stocks,  funds,  shares,  or  securities  are  directed  to  be  transferred 
or  delivered  out  of  Court  to  the  legal  personal  representatives  of  any 
person,  or  to  any  persons  as  legal  personal  representatives  of  any  per- 
son, the  Registrar  may,  upon  proof  of  the  death  of  any  such  represen- 
tatives, whether  before,  on,  or  after  the  day  of  the  date  of  the  decree 
or  order,  issue  a  certificate  authorizing  the  transfer  or  delivery  of  such 
stocks,  funds,  shares,  or  securities  to  the  survivors  or  survivor  of  them  ; 
and  if  any  stocks,  funds,  shares,  or  securities  are  directed  to  be  trans- 
ferred or  delivered  out  of  Court  to  any  person,  or  his  legal  personal 
representatives,  the  Registrar  may,  upon  proof  of  the  death  of  such 
person,  whether  before,  on,  or  after  the  day  of  the  date  of  the  decree  or 
order,  issue  a  certificate  authorizing  the  transfer  or  delivery  of  such 
stocks,  funds,  shares,  or  securities,  to  such  legal  personal  represen- 
tatives, or  the  survivors  or  survivor  of  them  ;  "^  but  no  stocks,  funds, 
shares,  or  securities  are  to  be  transferred  or  delivered  out  of  Court 
to  the  legal  personal  representatives  of  any  person,  under  any  probate 
or  letters  of  administration  purporting  to  be  granted  at  any  time 
subsequent  to  the  expiration  of  six  years  from  the  day  of  the  date  of 
the  decree  or  order.' 

Previously  to  issuing,  in  such  a  c:ise,  certificates  for  the  transfer  or 
delivery  of  stocks,  funds,  shares,  or  securities,  the  Registrar  reciuircs 

•  Rep.    f'hnn.     FunrlH    fVun.    xxW.      For  '  Ii<p.  Than.   Funds   Coin.   xxii.     An  to 

foraid  ot  transfpr  ticket,  notification,  and  cer-  obtaining  an  otlico  copy,  see  ante,  p.  1786. 
tifirate  of  tran«f<r,   Hce  ib.  Ap.  41  (F.  1-3).  *  (Ird.  I.  7. 

An  to  oblainin^c  an  "'lice  copy  of  tlie  certifi-  ••  Ord.  I.  8. 

cate,  see  ante,  p.  1780. 
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the  following  evidence  to  be  produced:  (1.)  Tf  the  order  directs  such 
transfer  or  delivery  to  the  legal  personal  representatives  of  a  deceased 
person  named  in  the  order,  but  without  naniing  such  representatives  in 
the  order,  and  any  of  such  representatives  are  dead,  leaving  survivors, 
or  a  survivor :  the  probate  or  letters  of  administration  of  the  deceased  per- 
son named  in  the  order,  a  certificate  of  the  burial  of  the  deceased  repre- 
sentative, or  an  ollicial  extract  from  the  register  of  deaths,*  of  his  death, 
and  an  atlidavit  of  his  identity.  (2.)  If  the  order  direct  such  transfer  or 
delivery  to  an}-  persons  named  in  the  order,  as  the  legal  personal  repre- 
sentatives of  a  deceased  person,  and  any  of  such  representatives  are  dead, 
leaving  survivors,  or  a  survivor :  a  certificate  of  the  burial  of  such  de- 
ceased representative,  or  an  official  extract  from  the  register 
*1814  *  of  deaths  ^  of  his  death,  and  an  affidavit  of  his  identity.  (3.) 
If  the  order  directs  such  transfer  or  delivery  to  any  person  named 
in  the  order,  or  his  legal  personal  representatives,  and  such  person  is 
dead  :  the  probate  or  letters  of  administration,  a  certificate  of  the  burial 
of  such  deceased  person,  or  an  official  extract  from  the  register  of  deaths  ^ 
of  his  death,  and  an  affidavit  of  his  identity ;  and  if  any  of  the  legal 
personal  representatives  are  also  dead,  leaving  survivors,  or  a  survivor, 
the  further  evidence  required  in  the  first-mentioned  case.^ 

Under  the  Acts  relating  to  pauper  lunatics,  the  treasurer  of  a  county, 
guardians  of  the  poor,  or  overseers  of  a  parish  are  enabled,  if  the  pau- 
per is  interested  in  a  fund  in  Court,  to  apply  for  payment  thereout  of 
the  expenses  they  may  have  incurred  or  may  incur  in  future,  in  pro- 
viding for  his  maintenance  ;  the  application  is  made  by  petition,  or, 
where  there  is  othei-wise  jurisdiction  at  Chambers  to  deal  with  the  fund, 
by  summons.* 

When  an  order  for  payment  of  money  out  of  Court  has  been  made, 
an  appeal  will  not  stop  the  execution  of  the  order  ;  ^  but  the  Account- 
ant-General  is  justified  in  not  complying  with  an  order  for  payment 
until  tlaere  has  been  sufficient  time  for  the  appellant  to  make  special 
application  to  the  Court  below  for  a  stay  of  proceedings,*  and,  in  prac- 
tice, whenever  an  order  has  been  made  for  the  pa3^ment  or  transfer  of  a 
fund  out  of  Court,  the  Accountant-General  allows  a  short  time  to 
elapse  before  acting  on  the  order,  so  as  to  afford  any  one  interested  an 
opportunity  of  appljdng  for  a  stop  order,  or  making  such  an  application 
as  he  may  be  advised ; ''  and  if  the  Accountant-General  is  served  vith 

4  Under  the  seal  of  the  General  Register  406,  V.  C.  W.;  Re  Drewcry,  ib.  436,  \.  C. 

Office.     See  ante,  p.  865.  K. ;  Re  Buckley,  Johns.  700;  Re  Coleman,  1 

1  Ante,  p.  865.  W.  N.  20!),    V.   C.  S.     The  order  may  be 

2  Jbid.  made  by  a  V.  C.     For  form  of  order,  see  Se- 
8  Reg.  Regul.,  15  March,  I860,  r.  40.    The  ton,  1109;  and  as  to  the  evidence  in  support, 

affidavits  must  not  be  made  by  or  before  one  see  ib.  1110.     As  to  the  general  course  of 

of  the  executors  or  administrators.     Jb.   n.  proceeding  by  petition,  see  ante,  p.  1603  et 

For  forms  of  affidavits,  see  ibid. ;  and  Vol.  seg.     For  forms  of  petition  and  summons, 

III.  see  Vol.  III. 

4  7  &  8  Vic.  c.  101,  §  27 ;  and  see  8  &  9  5  Ante,  pp.  1467-14T1. 

Vic.  c.  100.  §  95;  12  &  13  Vic.  c.  103,  §16;  «  Ferguson  v.  Tadman,  1  R.  &  M.  331. 

16  &   17  Vic.  c.  97,  §§  94-104;  and  see   Re  7  Collett  v.  Maule,  13  Jur.  672,  V.  C  E. 

UpfuU,  3  M.  &  G.  281;  Re  Ward,  2  W.  K. 
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notice  of  an  appeal  from  an  order  for  the  paj'ment  or  transfer  of  a 
fund  out  of  Court,  or  of  any  application  for  a  stop  order,  he  will  then 
delay  making  the  payment  or  transfer.® 

Where  a  fund  had  been  paid  out  in  consequence  of  a  fraudulent  rep' 
resentation  that  one  of  the  parties  interested  was  dead,  the  Court,  on 
the  discovery  of  the  fraud,  permitted  the  person  to  whom  the  fund  had 
been  paid,  and  who  was  clearly  no  party  to  the  fraud,  to  retain 
the  money,  upon  his  giving  security  to  refund  *  it,  in  case  it  *1815 
should  be  required,  or  that  he  would  deal  with  it  as  the  Court 
might,  at  any  time  afterwards,  direct.^ 

The  Act  for  the  further  relief  of  suitors  ^  empowered  the  Lord  Chan- 
cellor to  cause  an  investigation  to  be  made  into  the  several  accounts 
standing  in  the  name  of  the  Accountant-General  to  the  credit  of  any 
cause  or  matter,  the  dividends  of  which  should  not  have  been  dealt 
with  for  fifteen  years  or  upwards ;  and  if  and  when  he  should  be  of 
opinion  that  it  was  not  probable  that  any  claim  would  be  made  for  the 
same,  to  make  orders  for  the  appropriation  of  the  future  dividends  to 
accrue  due  on  such  stock,  or  such  part  of  such  dividends  as  he  should 
be  of  opinion  might  safely  and  properly  be  so  appropriated,  for  the 
benefit  of  the  suitors  of  the  Court,  and  for  carrying  the  same  over  to 
"The  Suitors  Unclaimed  Dividend  Account;"  and  for  the  carrying, 
from  time  to  time,  such  part  of  the  cash  standing  to  the  last-mentioned 
account  as  he  might  think  fit,  over  to  the  credit  of  "  The  Suitors  Fee- 
fund  Account ;  "  and  that  such  dividends,  when  so  carried  over,  should 
thereupon  become  part  of  the  fund  standing  to  such  account.*  The 
Act  also  provided,  that  the  rights  of  the  suitors  to  the  dividends  so 
carried  over,  or  to  the  stock  itself,  should  not  be  afi'ected,  but  that  the 
claims  should  be  satisfied  out  of  the  "  Suitors  Unclaimed  Dividend 
Account,"  or  the  "  Suitors  Foe-fund  Account,"  or  eitlu-r  of  them  ;  •*  and 
that  a  similar  investigation  should  l)e  made  at  the  expiration  of  every 
five  years  from  the  first  investigation,  and  a  similar  course  pursued 
thereupon.*  Under  this  Act,  the  first  investigation  was  made  as  to 
stock  standing  on  the  1st  May,  lHo4,  ujjon  accounts  not  dealt  with  for 
fifteen  years.  In  the  fcjllowing  year,  a  list  containing  the  title  of  such 
accounts,  but  not  stating  the  amounts  standing  thereon,  was  priiitfd 
and  exhibited  in  the  Chancery  ollices :  in  consequence  of  whicli,  m:uiy 
persons  preferred  their  claims,  and  aboutone-half  of  the  stock  supposed 
to  be  unclaimed  was  transferred  out  of  Court  to  successful  clainianls. 
In  the  year  IHGO,  a  second  investigation  was  made,  and  a  list  pul)lislied  : 
which  included  the  titles  of  sucli  of  lh(^  accounf.s  comprised  in  the  lirst 
list  as  had  not  been  the  subject  of  successful  claims." 

Accounts  upon  which  stock  is  standing,  the  dividends  of  which  arc 

»  Anle,r,.  1471.  »  Ifl  &  17  Vic.  c.  08,  §  1. 

1  Fostpr  r.   M-GrPRor,  9  L.  T.  N.  S.  47.1,  *   lb.  J  2. 
V.  C.  K.;  aiiij    nffi  F.x.parir.  Broach,  12  W.  »   Ih.  §  3. 

R.  70;t.  M.  U. :   10  .Fur.  N.  S.  082.  ®  Rc».  (hnti.  Funds  Com.  xxxui. 

2  16  &  17  Vic.  c.  98. 
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regularly  iiivosted  aud  accuimilated  by  the  Accomitant-Gciicral,  are  not 
cousidorod  to  be  withiu  the  provisions  of  the  above-mentioned  Act ; 
*181G  and  no  orders  have  as  yet  been  made  for  the  appropriation  *  of 
any  portion  of  the  dividends  of  the  stocks  standing  upon  the  ac- 
counts which  have  been  the  subject  of  the  above-mentioned  investigation, 
and  which  have  remained  unclaimed.^ 

1  Rep.  Chan.  Funds  Com.  xxxiii.    As  to  the  provisions  for  their  custody  and  manage- 

the  funds  of  tlie  Court  of  Chancery,  includ-  ment;  see  ib.  xxxi.ei  seq. ;  and  see  The  Courts 

ing  uioui'vs  and  securities  of  individual  suit-  of  Justice  Building  Act,  18G5  (28  &  2!)  Vic. 

ors,  the  suiturs  fuud,  the  suitors  fee  fund,  c.  48). 
aud  surplus  fee  fuud,  the  charges  tliereon,  and 
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PRODUCTION   OF   DOCTIMENTS. 

It  is  the  Practice  of  tlie  Court  of  Chancer}-  to  allow  a  party  to  apph' 
before  the  hearing  of  a  suit,  for  the  production  of  documents,  relevant 
to  the  matters  in  question,  which  are  in  the  possession  or  power  of  the 
opposite  part}-.^  This  power  to  order  the  production  of  documents 
arises  out  of  that  general  jurisdiction  for  the  purpose  of  discovery 
which,  in  all  proceedings  in  Equity,  constitutes  an  important  feature  ; 
and,  in  some  instances,  forms,  as  it  were,  the  ver}-  foundation  for  the 
interference  of  the  Court.  So  far  as  this  jurisdiction  relates  to  what  is 
required  to  be  stated  fully  upon  an  answer,  and  to  the  disclosure  of 
facts  within  the  defendant's  knowledge,  the  subject  has  been  already 
discussed  ;  '^  but  it  still  remains  to  inquu-e,  briefly,  into  such  principles 
relative  to  discovery  as  ma}'  serve  to  explain  the  right  to  inspect  deeds 
and  writings,  and  the  rules  of  practice  regulating  applications  for  their 
produ(ti<m. 

As  the  plaintiff's  privilege  to  apply  for  the  production  of  documents 
is  a  part  of  his  general  right  to  discover}',  it  may  be  convenient  to  state 
the  proposition  in  which  this  right  is  accurately  expressed.  According 
to  Sir  James  Wigram,  in  his  Treatise  upon  the  subject:  "It  is  the 
right,  as  a  general  rule,  of  a  plaintiff  in  K(iuity  to  exact  from  the  de- 
fendant a  discovery,  upon  oath,  as  to  all  nuitters  of  fact  which,  being 
well  pleaded  in  the  bill,  are  material  to  the  plaintiff's  case  about  to 
come  on  for  trial,  and  which  the  defendant  does  not  by  his  form  of 
ph-ading  admit."'  It  is  obvious,  from  the  terms  in  which  this  proposi- 
tion is  worded,  that  tlie  right  to  discovery  is  not  unliiuited.  In  onh-r 
U)  explain  fully  the  ext^'iit  U)  which  it  applies,  it  is  necessary  t<j  investi- 
gate^; :  what,  upon  any  given  state  of  the  pleadings,  are  material  facts 
to  the  plaintiff's  case  about  to  come  on  for  trial ;  when  a  fact  may  be 
said  to  be  well  pleaded  ;  and  wlnit  the  defendant,  in  everv  case, 
admits  by  his  •  form  of  [(leading?  Many  r»f  these  sulijectH  have  *\HIH 
been  discusserl  in  former  |)art,s  of  this  Treatise  ; '  and  will  be 
found   fully  expluinetl   in  Sir  .lames  Wigram's  work   upon  the  subject. 

'  See   Wnrri'k   r.  Qu<'<'n'ii   CoUeRo,  Ox-  »  Wi^fram  on  Disc.  p.  i(\  ft  trq.  ;  hoc  aUo 

ford,  L.  K.  3  V^\.  083.  Atlnnirv-<>nii<>rnl  r.  TlK.iiipHon,  8  Hare,  100. 

»  Ante,  pp.  602  ft  trq.;  670  tt  *tq. ;  715.  I  Sui  o»<r,  pp.  bi'i.  0'22,  720. 
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It  is  sufficient  here  to  state,  that  the  general  prineipk^s  rehitive  to  dis- 
covery supply?  as  well  to  applications  for  the  production  of  documents, 
as  to  the  ilirect  disclosure  of  facts  by  an  answer. 

The  right  of  the  plaintilf  to  obtain  a  knowledge  of  the  contents  of 
documents  in  the  defendant's  possession  was  formerly  exercised  by  the 
bill  being  so  framed  as  to  call  upon  the  defendant  to  set  forth  the  short 
contents  of  the  deeds  in  question,  or  to  produce  them.  If,  then,  upon 
the  coming  in  of  the  answer,  the  defendant  admitted  the  possession  of 
certain  deeds,  and  described  them  so  that  they  could  be  identified,  the 
Court,  unless  sufficient  disclosure  had  been  made  of  their  contents  by 
the  answer,  would  have  ordered  them  to  be  produced.^  The  expense 
of  setting  out  the  contents  of  a  deed  in  the  answer  in  some  respects 
modified  this  practice ;  and  it  became  the  custom  for  the  plaintiff  to 
charge  generally  in  his  bill,  that  the  defendant  had  deeds  and  documents 
relating  to  the  matters  in  question  in  his  possession.  Upon  this  charge, 
interrogatories  more  or  less  searching,  according  to  the  nature  of  the 
case,  were  usually  founded :  so  as  to  extort  from  the  defendant  a  clear 
admission  of  the  possession  of  the  required  documents  ;  and  if  such  au 
admission  were  obtained,  it  became  competent  for  the  plaintiff  to  apply 
for  an  order  that  the  defendant  might  produce  the  required  documents.^ 

Under  the  present  practice,  however,  the  Court  may,  upon  the  appli- 
cation of  the  plaintiff,  in  any  suit :  whether  the  defendant  may  or  may 
not  have  been  required  to  answer  the  bill,  or  may  or  may  not  have 
been  interrogated  as  to  the  possession  of  documents :  make  an  order 
for  the  production  by  any  defendant,  upon  oath,  of  such  of  the  docu- 
ments in  his  possession  or  power  relating  to  matters  in  question  in  the 
suit,  as  the  Court  shall  think  right ;  and  the  Court  may  deal  with  such 
documents,  when  produced,  in  such  manner  as  shall  appear  just.^  It  is, 
therefore,  no  longer  necessary  that  the  defendant  should  admit 
*1819  the  possession  of  documents  in  *  his  answer,  before  production 
can  be  obtained  ;  and,  althougli  production  can  still  be  obtained 
on  an  admission  in  the  answer,  exceptions  thereto,  on  the  ground  that 
the  defendant  has  not  fully  answered  the  interrogatory  as  to  documents, 
will  be  discouraged.^ 

2  Atk\Tis  V.  Wriffht,  14  Ves.  211,  213;  or  annex  it  to  it.  The  plaintiff  must,  in  such 
Lord  Eirton,  in  Princess  of  Wales  v.  Earl  of  case,  obtain  an  order  from  the  Court  for  the 
Liverpool,  1  Swanst.  12:{;  and  see  Somer-  production  of  the  deed;  wiiich  order,  if  dis- 
ville  V.  Mackay,  16  Ves.  382,  387  ;  Unsworth  obeyed,  will  put  the  defendant  in  contempt, 
p.  Woodcock,  3  Mad.  432.  and  by  consequence  prevent  him  from  mak- 

3  Bettison  v.  l-'arringdon,  3  P.  Wms.  363 ;  ing   any   motion    in    the   cause.      Smith   v. 
Ty\eT  V.  iJravton,  2   S.  &  S.  30!);  Evans  v.  Thomas,  2  Dev.  &,  Bat.  Eq.  126. 
Richard,  1  Swanst.  7.    In  a  bill  for  discovery  *  15  &  16  Vic.  c.  86.  §  18. 

and  production  of  deeds,  it  is  absolutely  ne-  i  Rochdale  (Janal  Clonijiany  v.  Kmg,  15 
cessary  to  charge  that  the  deeds  have  come  to,  Beav.  11;  9  Hare  Ap.  4!),  n. ;  Law  v.  Lon- 
er are  in  the  hands  of,  the  defendant.  Hough  don  Indisputable  Company,  10  Mare  Ap.  20 ; 
V.  Martin,  2  Dev.  &  Bat.  Imj.  226.  When  Barnard  v.  Hunter,  1  Jur.  N.  S.  1065,  V.  C. 
the  plaintiff  alleges  that  he  has  never  seen  S. ;  Kidger  v.  Worswick,  5  .Jur.  N.  S.  37, 
the  original  deed  against  which  he  seeks  re-  V.  C.  W.;  Piffard  v.  Beeby,  1  W.  N.  18;  14 
lief,  and  prays  that  the  same  niav  be  pro-  W.  R.  303,  V.  C.  K.;  L.  R.  1  Eq.  623;  12 
diiced  for  his  inspection,  the  defend'ant  is  not  Jur.  N.  S.  117;  but  see  ILidson  v.  Grenfell, 
bound  to  make  the  deed  part  of  his  answer,  3  Giff.  388;  8  Jur.  N.  S.  878. 
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TVTiere  discovery  from  the  plaintiff,  either  concerning  matters  of  fiict, 
or  the  contents  of  documents,  was  necessar}-  to  a  defendant  for  the 
pnqjose  of  enabling  him  to  complete  his  defence  to  the  case  sought  to  be 
established  against  him,  he  could,  in  general,  only  obtain  such  discovery 
by  means  of  a  cross-bill.-  Upon  such  a  bill  being  filed,  the  plaintiff  in 
the  original  suit,  in  his  character  of  defendant  to  the  cross-bill,  became 
liable  to  the  application  of  the  same  rules,  concerning  the  production  of 
documents,  as  a  defendant  in  any  other  case.  An  answer  to  a  cross- 
bill cannot,  however,  in  general  be  obtained  until  the  original  bill  has  been 
fully  answered  ;  and,  not  only  must  a  full  answer  in  the  ordinary  sense 
of  the  term  be  placed  upon  the  record,  before  an  answer  to  the  cross- 
bill can  be  enforced,  but  the  plaintiff  in  the  original  suit  will  be  allowed 
time  to  answer  the  cross-bill  until  after  the  defendant  has  complied  with 
an  order  for  production  of  deeds  made  in  the  original  suit.^ 

Under  the  present  practice,  the  Court  may,  upon  the  application  of 
any  defendant  in  any  suit :  but,  where  the  defendant  is  required  to 
answer  the  plaintiff's  bill,  not  until  he  has  put  in  a  full  and  sufficient 
answer  to  the  bill,  unless  the  Court  shall  order  to  the  contrary :  make 
an  order  for  the  production  by  the  plaintiff  in  such  suit,  on  oath, 
of  such  of  the  documents  in  his  possession  or  *  power  relating  to  *1820 
the  matters  in  question  in  the  suit,  as  the  Court  shall  think  right ; 
and  the  Court  may  deal  with  such  documents,  when  produced,  in  such 
manner  as  shall  appear  just.^ 

If  the  defendant  is  not  required  to  answer  the  liill,  he  may  obtain 
production  of  documents,  as  well  before  as  after  he  puts  in  a  voluntary 
answer ;  ^  but  where  he  is  required  to  answer,  it  is  not  the  practice  of 
the  Court  t^j  order  production  before  answer :  for.  if  the  Court  were  to 
compel  the  plaintiff  to  produce  the  evidence  on  which  he  founds  his 
charge,  before  the  defendant  puts  in  his  answer,  the  defendant  would 
be  enabled  to  shape  his  defence  according  to  the  evidence  which  he 
knows  to  l)e  in  the  plaintiff's  possession.' 

«  See  ToUer  r.  Potter,  3  Atk.  710;  Pick-  nionfs.  ho  cannot  nfterwards  object  that  the 

erinK   v.   Ki^:^)V,    18    Vcs.    484 ;    Prin<<"is   of  answer  is  insiillicimt  in  not  stating  th.-ir  con- 

WalcH  V.  IxraLivcrnooI,  1  Swanst.  114,  12:i;  tents.     Keilv    r.  K.kfonI,    5   Pai^e,  548;  see 

(Utv  of  r/.n<lon   r.   Thomson.  .3  .Swanst.  20.'),  Jenninn  v.  binith,  3  .John.  Cli   409. 
n.lh):  Mi«ki<lhwnit   r.   Mof.re.   3  M.r.  '2!t2,  Hut   in   cases  of    partnership,   where   tiio 

2fm;  Sh.phinl  r.  .Morris,  1  H.nv.  IT-'i:  3.1iir.  t.artiiership   hooks    and    j)apers    are    in    the 

104;  Tavlor  r.  Ileriiinu'.  4  IVav.   2i:.:  .I  .Iiir.  liaiitls   of  one   of    the   c.ipartners,   or  of    his 

TW;   Hate   r.  Hal.-,  7   IVav.  .Vi«,  .V17  ;  8  .lur.  a-ssi^nees  or  represeniatives,  upon  the  anpli- 

2^12:  nnir,  p.  l.'>48  e(  ifj.  cation  of  the  <.iher  party,  in  any  stii},'e  of  the 

Where  the  Inw.ks  or  dcK-umenfn  of  the  plain-  suit,  the  party  so  luivin^'  them  in  his  posses- 
tiff  are  material  for  the  defendant's  defence  Bion,  or  under  his  control,  will  he  conipeli<d 
of  the  unit,  the  .1.  f.ridaiit  must  tile  a  cross-  to  deposit  them  in  the  hands  of  an  oflicer  of 
hill  oKnin.t  the  pl.iintlff  for  a  discovery  of  the  Court,  for  the  insjxciion  of  the  partv 
them      Kellv  r.  f:<  kford,  .'i  F'aiu'e.  .')48.  makinj;    such    ai.plication.     and    that    mich 

In  ordiiiaVv  '■.i-«'s   the  pl.iiTilifT  rannot   he  party  nwiv  take  copies  thereof,  if  necessary, 

compelled,  ui'miu  motion,  to  suhmit  his  hooks  Kelly  v.  IaVUitA.  r,  Pai^i-,  ^fiH. 
or  other  documentary  evidence  in  his  posses-  »  Holmes  e.  Uadd'ley,  7  Heav.   Wi  nnlf, 

(don   to  the   insiMctfon  of  the  defendant,   to  p.  I.VV):  and  -ee  Taylor  e.  ll.minK,  ubt  np. 
enable   the    latter   to   answer    the   bill,    and  '    l.'i  &  10  Vic.  c.  8(i,  §  20. 

make   his   defence   in    the  suit.     Hut   if   the  3  Hailcy   r   Dunkcrley,  6  W.   K.  8.35,  V. 

plaintiff,   on    n'(|ue.t,   refuses   to   p<-rmit   the  ('..  K.  ,      o  t      /^      m     jt    /> 

defendant   to   inspwt   such    Ixwks    or  dwu-  «  Halliday  r.  Temple,  8  De  G.,  M     &  U. 
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Tho  application  for  production  is  made  b}'  snuinions  :  *  which  must  be 
served  on  the  opposite  party,  in  the  usual  manner/  If  the  ap[)lication 
is  founded  on  an  answer,  the  common  order  directs,  either  that  tlie  ad- 
mitted documents  "  be  left  with  the  Record  and  Writ  Clerk,  and  that  the 
plaintilf,  his  solicitors  and  agents,  be  at  liberty  to  insi)ect  them,  and  to 
take  copies,  at  his  expense  ;  ^  or  else  that,  without  being  so  left,  they  be 
at  liberty  to  inspect  and  take  copies  of  the  documents  at  the  office  of  the 
defendant's  solicitor,  or  other  convenient  place.*  If,  however,  the  ap- 
plication is  made  without  reference  to  the  answer,  then  the  common 
order  directs  the  party  within  a  limited  time  to  file  an  affidavit,  stating 
what  documents  he  has  or  has  had  in  his  possession  or  power  relating 
to  the  matters  in  question ;  ®  and  either  to  leave  with  the  Record  and 
Writ  Clerk  such  of  the  documents  admitted  by  him  as  he  may  not  by 
the  affidavit  object  to  produce  :  in  which  case,  leave  to  inspect  and  take 
copies  is  given  to  the  opposite  party ;  ^°  or  else,  that  the  opposite  part}' 
be  at  libert}'  to  make  such  inspection  and  take  such  copies  at  the  office 
of  the  deponent's  solicitor,  or  other  specified  place."  The  summons  is, 
therefore,  framed  according  to  the  form  of  order  which  the  applicant 

seeks  to  obtain. ^^ 
*1821  *'\Miere  production  is  sought  from  a  corporation  aggregate, 
the  affidavit  is  directed  to  be  made  by  their  clerk  or  secretary, 
or  some  other  officer  acquainted  with  their  documents.^  Where  the 
clerk  of  a  company,  who  was  made  a  defendant,  as  such,  for  purposes  of 
discovery,  swore  that  the  documents  were  in  the  custody  of  the  govern- 
ing body  of  the  corporation,  and  were  not  accessible  without  their  leave, 
but  did  not  state  that  leave  had  been  refused  him,  the  affidavit  was  held 
to  be  insufficient.'^ 

If  the  plaintiff  has  interrogated  the  defendant  as  to  documents,  but 
such  interrogatory  has  not  been  answered,  he  may  obtain,  on  summons, 
the  common  order  for  an  affidavit  and  production  or  inspection,  on 
condition  that  he  accepts  the  affidavit  as  an  answer  to  the  interrogatory, 
in  so  far  as  it  may  be  an  answer  thereto ;  and  the  order  will  be 
worded  accordingly. 

96,  99;  Turner  V.  Burkinsliaw,  4  Giff.  399;  9  summons   applications    against    several   de- 

Jur.  N.  S.  866  ;  and  see  Bate  w.  Bate,  7  Beav.  fendants  :    though  represented  by   separate 

528.  5-38 ;  8  Jur.  2^2.  solicitors ;   and   though  production  of  docu- 

^  15  &  16  Vic.  c.  80,  §  36,  ante,  p.  132.3.  ments  admitted  by  answer  is   sought  from 

5  Ante,  p.  1335.  some  of  them,  and  an  affidavit  from  others. 

6  The  word  "documents"  is,  in  practice.  See  Seton,  1041,  No.  5;  1042,  No.  6.  For 
considered  to  comprise  all  written  evidence.  various  forms  of  summons,  see  Vol.  III. 

'  See  form  of  order,  Seton,  1040.  No.  1.  ^  Seton,   1048 ;  and  see   Law   v.    London 

8  lb.  No.  2  ;  and  see  post,  p.  1837.  Indisputable   Company,    10    Hare    Ap.    20  ; 

9  Where  the  application  is  made  by  or  Ranger  v.  Great  Western  Railway  Company, 
against  a  claimant  coming  in  under  a  decree,  4  De  G.  &  J.  74;  5  Jur.  N.  S.  1191;  Clinch 
the  discovery  required  by  the  affidavit  ii  'isu-  v.  Financial  Corporation,  L.  R.  2  Eq.  271 ;  12 
allv  confined  to  documents  relating  to  his  Jur.  N.  S.  484,  V.  C.  W. ;  Acomb  v.  Landed 
claim;  see  ante,  pp.  1085,  1115  ;  and  see  Estate  Co.,  1  W.  N.  87;  14  W.  R.  387,  V.  C. 
Newland  v.  Steer,  11  Jur.  N.  S.  596;  13  W.  W.  For  form  of  order,  see  Seton,  1042,  No. 
R.  1014,  V.  C.  K.;  and  Seton,  1043,  No.  9.  7;  and  for  form  of  summons,  see  Vol.  III. 

1"  Seton,  1040,  No.  3.  2  Attorney-General  v.  Mercers'  Company, 

11  /h.  1041,  No.  4.  9  W.  R.  83,  V.  C.  W. 

1^  There  is  no  objection  to  include  in  one 
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A  defendant  may,  if  the  Court  think*!  fit,  be  required  to  make  an  affida- 
vit as  to  documents,  although  he  has  already  set  them  out  in  his  answer.' 

The  plaintiff  will  not  waive  the  application  by  obtaining,  in  the  inter- 
val between  the  service  of  the  summons  and  the  da}-  of  hearing  it,  an 
order  to  amend  his  bill ;  *  and  where  an  application  for  the  production 
of  documents  is  made  upon  the  answer,  it  does  not  operate  as  an  admis- 
sion of  the  sufflcienc}'  of  the  answer :  so  that  the  plaintiff  may,  after 
such  an  application,  still  file  exceptions.* 

An  answer  is  considered  full  and  sufiScicnt  until  it  is  successfulh*  ex- 
cepted to :  *  therefore,  the  defendant,  where  he  is  required  to  answer, 
may  appl}'  for  an  affidavit  to  be  made  by  the  plaintiff,  as  soon  as  he 
has  filed  his  answer,  and  need  not  wait  until  the  expiration  of  the  time 
allowed  for  filing  exceptions  ; ''  but,  in  such  a  case,  the  hearing  of  the 
application  will,  if  necessar}',  be  adjourned  for  a  limited  period,  in  order 
to  afford  the  plaintiff  time  to  consider  whether  the  answer  is  suflflcient.^ 
Where  the  answer  had  been  found  insufficient,  but  the  plaintiflT  gave 
notice  of  motion  for  a  decree,  he  was  held  to  have  waived  his  right  to  a 
further  answer  ;  and  was  ordered  to  produce  the  documents  in  his  pos- 
session to  the  defendant.® 

*  Where  the  application  is  founded  on  an  answer,  it  must  be  *1822 
shown  by  an  office  copy  of  the  answer,  and  schedules  thereto,  if 

any,  that  the  plaintiff  is  entitled  to  the  production  or  inspection  he 
claims,^  unless  the  application  is  consented  to ;  but  no  evidence  is  or- 
dinarily required  in  support  of  an  application  for  an  affidavit  of  docu- 
ments and  consequential  production. 

The  applicant  will  not  be  prejudiced  by  delay  in  making  the  applica- 
tion ;  ^  and  his  own  statement  of  his  case  will  be  assumed  to  be  true  for 
the  purposes  of  it.' 

The  Judges  have  settled  the  form  of  the  affidavit  to  be  made  in  an 
swer  to  the  common  order ;  *  and  it  should  be  adhered  to,  and  only 
varied  in  so  far  as  may  be  necessary  to  meet  the  circumstances  of  the 
case.*     All   the  plaintiffs   required   l)y  the  urdcr  to  make   the  alfid:i\  it 
must,  as  a  general  rule,  ynn  in  it." 

Any  ol)jecti<ms  or  reasons  against  tlie  production  should  be  cU-arly 
and  distinctly  stated  in  the  answer  or  affidavit ; ''  wliich  must  also  de- 

«  Hnnxlip  r.  Kitton,  1  Dc  G.,  J.  &  S.  440;  r.  Chnmhers.  1  K.  &  J.  72;  IhiI  sco  Diil«c  of 

9  Jiir.  N.  S.  482.  H.-iiiiforl  i>.  Tnylnr,  2  lliire,  24.5. 

*  riii.lwirk  V.  IVhtilo,  r,  Henv.  204:  .S.  «  (in-Hli-v  r.  Moiislcy,  2  K.  &  .1.  288;  2 
C.   num.  Chii.lwi.k    p.    I'lililiie,  7   Jiir.    2;t4 ;  Jiir.  N.S.  l5<i. 

and  wc  nnir,  pp.  424,  42.1.  *  IJopil.  8  Aiil'.,  18.'i7,  r.  24,  nii(t   Sclu.l. 

«  Ijiiic-  r.  I'tti.l,  .1  llrav.  no.  No.  .1;  and  m-c  Vol.  II!. 

*  Ijifi>n<>  r.  Kniklftiid  Inliindu  Company,  "  Hottidali-  Ciiiinl  Coinnnnv  r.  Kint:,  M 
2K.  «f.I.  270;  S.btmld  v.  I/.wrif,  ciud  ih.  m/i.  ;  Man-ell  f.  F.t-nev  (No.  2),  2  .1.  &  II. 
277,  note.  .120,  .Ti'l;  Woodlmtcli  i'.  !'r«;fland,  11  W.  U. 

■J  A*  to  pxroption.t,  m-o  anif,  p.  7.58  ft  nrq.  .'Ji(K,  V.  < '.  K.;   Hloxiiin,  40. 

«  Wnlk.r  r.  K.-nnr-dy,   3  .lur.  N.  .S.  481;  <  Wnlk.r  r.  K<-mi.d  v,  ft  W.  It.  TOO.V.  C.  K. 

B  W.  K.  .T.IO,  V.  C.  K.  '  Itochdnlc  Caiiiil   (onipiinv   r.  Kin»f.  uhi 

«  IV.v.p  r.  Cokill,  18  Jiir.  770,  V.  C.  W.  mp. ;  and  m-i-   Ilanlinan  r.  KlIanuH.  2  M    it 

1  And  P.PP /«.«/,  p    1828.  K.  7.(2,  745;   Hloxain,  40;  and  form  of  atli- 

2  KfKhdalc  Canal  Company  r.  Kinp.  1.5  davit,  IWiil.  8  Aug.,  1857,  Sclied.  No.  3; 
Beav.  11;  M  Ilaru  Ap.  4<J,   note;  Parkin!>on  and  Vol.  III. 
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si'iihe  the  documents  with  sufficient  distinctness  to  enable  the  Court  to 
nixlor  production,  if  the  objections  should  be  overruled  ;  ^  and  the  affida- 
vit must  be  made,  although  the  deleudant  has  good  reasons  against  the 
production." 

If  required,  an  extension  of  the  time  for  making  the  affidavit  may  be 
obtained  upon  summons  at  Chambers :  which  must  be  served  on  the 
part}'  seeking  production.^" 

The  party  ordered  to  make  the  affidavit  must  seek  the  necessary  in- 
I'orniation  from  his  present  or  former  agents."  A  statem(!nt  as  to  the 
l)iirport  and  etfect  of  the  documents,  made  on  the  faith  of  information 
received  from  other  persons,  will  not  protect  them  from  production. ^'^ 

Where  the  part}'  filing  the  answer  or  affidavit  claims  thereby  to  pro- 
tect documents  from  production,  and  the  opposite  party  considers  he  is 
entitled  to  have  them  produced,  the  proper  mode  of  raising  the  question 
is  by  taking  out  a  summons  for  their  production,  and  not,  in  the 
*1823  case  of  an  affidavit,  by  a  summons  to  consider  *  the  sufficiency 
of  the  affidavit.^  On  the  hearing  of  the  application,  the  Judge 
will,  if  necessar}',  inspect  the  documents,  himself,  and  determine  whether 
any  of  them  should  be  produced.^ 

If  the  affidavit  is  considered  to  be  informal,  or  insufficient,  from  any 
cause :  such  as,  not  containing  a  clear  admission  or  denial  of  the  pos- 
session of  documents  ;  or  such  a  description  of  them  that  the  Court  can. 
enforce  its  order :  a  further  summons  to  consider  the  sufficiency  of  the 
affidavit  should  be  taken  out ;  ^  and  if  the  affidavit  is  held  to  be  informal 
or  insufficient,  the  part}'  seeking  production  may  obtain  at  Chambers  an 
order,  expressing  that  the  Judge  is  of  opinion  that  the  affidavit  is 
insufficient ;  *  and  upon  production  of  such  order  to  the  Record  and 
Writ  Clerk,  together  with  the  order  directing  the  affidavit  to  be  made, 
and  an  affidavit  of  due  service  thereof,  before  the  affidavit  as  to  docu- 
ments was  filed, ^  he  will  seal  an  attachiuent  or  other  process  for  dis- 
obedience to  the  order,  as  if  no  affidavit  had  been  filed.®  It  is  usual, 
however,  for  the  Judge,  on  holding  an  affidavit  to  be  insufficient,  to  give 
the  deponent  a  few  days'  further  time  to  file  a  full  and  sufficient  affida- 

8  Lazarus  v.  Mozley,  5  Jur.  N.  S.  1119,  ■*  The  order  need    not  be   served.      For 

V.  C.  S. ;  and  see  Atkyns  v.  Wright,  14  Ves.  form  of  order,  see  Seton,  1043,  No.  10;  and 

213.  Vol.  III. 

^  Rumbold  v.   Forteath,   3  K.  &  J.   44;  ^  As  to  service,  see  ante,  p.  1042  et  seq.  ; 

I.azarus  v.  Mozlev,  t/bi  sup. ;  Quinn  v.  Rat-  and  as  to  enforcing  production  of  documents, 

cliff,  6  Jur.  N.  S.  1327;  9  W.  R.  65,  V.  C.  S. ;  see  pnat,  p.  1839. 

trleton.  1047.  ^  Where  the  order  directing  the  affidavit 

1"  For  form  of  summons,  see  Vol.  III.  to  be  made  has  not  been  duly  served,  the 

11  Earl  of  Glengall  v.  Frazer,  2  Hare,  99;  further  order  holding  the  affidavit  to  be  in- 
6  .Jur.  1081 ;  M'Intosh  v.  Great  Western  sufficient  should  also  repeat  the  directions  of 
Railway,  4  De  G.  &  S.  544;  and  see  Gabbett  the  former  order  as  to  filing  a  full  and  suffi- 
r.  Cavendish,  3  Swanst.  207,  note.  cient  affidavit,  and  depositing  the  documents 

12  Manby  v.  Bewicke  (No.  3),  8  De  G.,  M.  in  ("ourt,  within  a  limited  time,  or  directing 
&  G.  470;  2  Jur.  N.  S.  671.  their   production  out  of   Court  ;   and  must, 

1  Nicholl  V.  .Jones,  13  W.  R.  451,  V.  C.  in  such  case,  be  indorsed,  .served,  and  dis- 
W.;  2  H.  &  M.  588.  For  form  of  summons,  obeyed,  and  an  affidavit  of  such  service  and 
see  Vol.  III.  disobedience  be  produced  to  the  Record  and 

2  For  form  of  order  in  such  case,  see  Writ  Clerk,  before  process  of  contempt  can 
Seton.  1042,  No.  8.  be  issued. 

3  For  form  of  summons,  see  Vol.  III. 
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vit :  in  which  case,  a  clause  to  that  eflFect  is  inserted  in  the  order  ; "  and 
such  time  may  be  further  extended,  on  his  special  application  l\v  sum- 
mons.* Where  time  is  thus  given,  process  of  contempt  cannot  be 
issued  till  such  time  has  expired ;  nor,  if  the  deponent  files  a  further 
affidavit,  till  the  insufficiency  thereof  has  been  determined  b}'  the  Judge. 
Where  a  further  affidavit  is  filed,  the  same  course  may  be  repeated 
till  a  sutficient  affidavit  is  made  ;  but  where  the  Judge  is  of  opinion 
that  the  deponent  is  wilfully  evading  the  order,  he  may  refuse  him 
further  time,  and  thereby  leave  him  in  peril  of  process  of  contempt  for 
his  disobedience. 

The  party  from  whom  production  is  sought  cannot  be  cross-exam- 
ined on  his  affidavit  or  answer ;  ®  and  no  other  evidence  as  to  his  pos- 
session of  the  documents  can  be  received ;  ^^  although  it  is 
♦suggested  that  a  document  had  been  fi-audulently  omitted  from  *1824 
the  schedule  ;  ^  but  he  may  be  required  to  make  a  further  affida- 
vit, stating  specificall}'  whether  he  has  or  has  had  a  particular  document 
in  his  possession,  and  what  he  has  done  with  it.^ 

Where  the  application  is  founded  on  an  answer,  which,  taken  bj' 
itself,  would  have  sliown  a  sufficient  admission  of  possession,  the  party 
has  been  permitted  to  show  bj'  affidavit  that  the  documents  in  question 
are  so  circumstanced  as  not  to  be  in  his  possession,  custod}',  or  power,' 
or  that  the  required  documents  come  within  some  of  the  special  grounds 
of  exemption.* 

The  party  ordered  to  produce  tjie  documents  may  conceal,  by  sealing 
up,  such  portions  of  the  documents  as  he  ma}'  by  his  affidavit  swear  to 
be  privileged  from  production ;  ^  and  the  order  for  production  will,  on 
his  application,  be  qualified  in  this  manner,  as  well  where  it  is  founded 
on  an  answer,'  as  wliere  it  is  not.  Where  the  right  to  seal  up  is  omitted 
to  be  claimed  in  this  manner,  a  special  a|)|)]ication  for  leave  to  seal  up 
may  be  made  by  summons.'     In  a  case  of  this  kind,  even  thougli  there 

T  See  .Seton,  1043,  No.  10;  and  Vol.  III.  davit  is  insiifTicient,  he  sliould  file  a  concise 

8  For  f<irni  of  fiiinnions,  see  Vol.  III.  stutemenJ',    with  interrogatories.      Newali  v. 

»  Manhv  v.  Hewicke  (No.  2),  8  De  (i.,  M.  Til<f,'raph  Construction  Co.,  L.  K.  2  Eq.  756, 

&  G.  4"();"2  .Iiir.  N.  S.  072,  overnilinp  Kaj-  V.  C.  \V. 

c.   Smith,  .3   W.    K.   fi22,   L.   .J.I.;    20  Heav.  »  M()rrice  v.  Rwaby,  2  Rcav.  500;  Smith 

.V50;  Underwood    v.    Secretary  of    Stale   for  v.  Massie,  4  Heav.   417;  (iarilnor  v.  Danjier- 

India,  1  W.  N.  !).'>,  V.  C.  \V.;  12  .lur.  N.  S.  field,  5   Hrav.  .■(8!(;  BurhidKe  v.  Kohinsi.n,  2 

321 ;  14  W.  K.  5.^.1.  V.  C.  \V.  &  L.  .).».  MX.  &  <;.  244. 

i«  Addis   r. Cami)!..-!!,    1    H-av.  2.")8,   201;  *   TyUr  v.  Dravlon,  2  S.  &   S.  30!1,  311; 

Kdwards  r.  .Jones,  1    I'hil.  .SOI ;   Laml)  r.  Or-  Hughes   v.    lliddiilnh,  4   Uuss.    1!I0;  I'arscnis 

ton,   1   Drew.   414;  Kichards    r.   Walk  ins,   0  r.    llidurlsoii,    2    Keen,    005;    Llewelivn    r. 

Jur.  N.   8.   108,  V.  C.  W.;  and  see   MaiiMJI  Had.j.v,  1  llarr,  527,  530;  0  .Inr.  705;'  Cunl 

r.   Fecney  (No.  2),  2  J.  &  H.   320;  Under-  v.   Curd,   1    Hare.   274;    0   .lur.   307,    L.   C. ; 

■wood    p.   Secretary  of    State    for   India,  ubi  lilenkinsoyi  r.  ISIenkinsoi),  10  Heav.  143. 
tuprtt.  *  (icrard    r.    I'enswick,    1     .Swaiist.    633; 

'   kevtifll  r.  Sjirve,  1  De  G.,  M.  &  G.  650;  Curd   r.  Curd,    u/ji  nip.;  Mandril   i'.    Feenev 

15.lMr.  lOlO.  ■  (No.   2).  2  .1.   iV   11.320;  'r.iih.il    r.    Marsli- 

2  Ki.  hards   r.  Watkins.  0  .Tur.  N.  S.  108;  field,  I  Ijiw  U.p.  Va\.  0;   II   .lur.  N.   S.  !»01, 

V.  C.  W.;  Wiilftt   r.  Thiselton,  1    N.  H.  42,  V.  C.  K. 

M.  K. ;  N<iel  r.  Noid,  1  De  (;...!.&  S.  408;  !)  «  Ihiil.     For   form    of    order,    see    Seton, 

.lur.    N.    S.    58!t;     Westminster   &    Hrymho  1040,  No.  2. 

(■ollierr  Company  r.  Clavton,  12  \V.  li.  123,  '  Talhot  r.  Marshfifdd,  tihi  nip.     For  form 

V.   C.  "W.     J-or  form  of"  summons   in   such  of  ordiT,  see  Seton,  1043,  No.  H.     As  to  the 

Ciute,    Bcc  Vrd.    III.     When    the   ni)pIi('alion  costs  of   the  aj)plication,  see  ibid.;  and  for 

hu  been  made  by  a  defendant,  and  the  atli-  form  of  Bunununs,  see  Vol.  III. 
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arc  strong  grounds  for  suspecting  that  the  party  has  sealed  up  matter 
that  ought  to  have  been  disclosed,  the  Court  is  concluded  b}'  the  oath 
of  the  part}-  from  giving  furtlier  discovery.**  If,  however,  liis  affidavit 
contains  statements  at  variance  with  each  other,  or  if  the  document 
itself  shows  a  discrepancy  in  his  statements,  it  seems  that  it  would  be 
quite  consistent  with  the  rules  of  the  Court  to  get  at  the  truth,  by  com- 
pelling him  to  give  discovery ;  ^  and  in  such  a  case,  the  Court  will,  if 
necessar}',  unseal  the  documents  and  examine  them,  in  order  to  see 
whether  the  applicant  is  entitled  to  inspect  the  portions  sealed  up.^'' 

A  defendant  cannot  compel  the  production  of  documents  by  the 
*1825  *next  friend  of  the  plaintitf;^  nor  can  he,  before  decree,  obtain 
the  production  of  documents  in  the  possession  of  a  co-defend- 
ant :  ^  although,  after  decree,  he  may  do  so.^ 

AVhere  the  defendant  to  an  information  requires  the  production  of 
documents  in  the  possession  of  the  relators,  he  must  apply  to  the 
Attorney-General.'* 

The  course  of  procedure  for  obtaining  the  production  of  documents 
after  the  hearing,  is  the  same  as  that  already  described  for  obtaining 
their  production  before  the  hearing ;  ^  and  a  party  who  has  made  a  full 
discovery  of  documents  before  the  hearing,  may  be  ordered  to  make  a 
further  discovery  after  the  hearing.® 

A  claimant  coming  in  under  a  decree  can,  in  the  same  manner,  obtain 
production  from  the  parties  to  the  cause  of  the  documents  material  to 
his  case  which  are  in  their  possession ; ''  and  may,  conversely,  be 
ordered  to  produce  all  the  documents  in  his  custody,  possession,  or 
power  relating  to  his  claim. ^ 

It  is  not  necessary  that  the  documents  should  be  in  the  actual  corpo- 
real possession  of  the  party  ordered  to  produce  them  :  it  is  sufficient  if 
he  has  the  right  to  deal  with  them  ;^  and,  therefore,  where  they  are  in 
possession  of  his  agent,  production  will  be  ordered ;  the  principle  of 
the  Court  being,  that  the  possession  of  the  agent  is  the  possession  of 

8  Sheffield  Canal  Company  v.  Sheffield  &  *  Attorney-General  v.  Clapham,  10  Hare 
Rotherham  Railway  Company,  1  Phil.  484.  Ap.   68,    70;    and  see  Attorney-General    v. 

9  Bowes  V.  Fernie.  3  M.  &  C.  632;  Green-  Pavne,  M.  R.,  in  Chambers,  25  March,  1859, 
wood  V.  Greenwood,  6  W.  R.  119,  V.  C.  K. ;  Reg.  Lib.  18.58,  A.  125-5,  where  the  affidavit 
and  see  Westminster  &  Brvmbo  Colliery  was  directed  to  be  made  by  the  relators  or 
Company  v.  Clayton,  ubi  sup.'  one  of  them,  or  the  informantis  solicitor,  he 

i»  Caton  V.  Lewis.  22  L. .).  Ch.  946,  M.  R. ;  consenting. 
Lafone  i'.  Falkland   Islands  Company,  27  L.  «  Ord.  XLH.  4;  ante,  p.  1084. 

J    Ch   25  V.  C.  W.  "  6  Hanslip  v.  Kitton,  1  De  G.,  J.  &  S.  440  ; 

"  1  ilardwick  v.  Wright,  11  Jur.  N.  S.  297;  9  Jur.  N.  S.  482. 
13  W.  R.  560,  V.  C.  S.     [But  it  has  recently  "  Ante,  pp.  1209,  note  (2),  1820,  note  (9); 

been  lield  that  a  defendant  is  entitled  to  affi-  Re  M'Veagh,   M'Vcagh  v.  Croall,  1  De  G., 

davit  of  documents  from  the  next  friend  of  J.  &  S.   399;    9  Jur.    N.    S.  240;    and  see 

a  lunatic   plaintiff.     Higginson  v.   Hall,  10  Newland  v.  Steer,  11  .Jur.  N.  S.  596;  13  W.  R. 

Ch.  Div.  235.]  1014,  V.  C.  K. ;  Dent  v.  Dent,  1  Law  Rep. 

2  Attornev-General  v.  Clapham,  10  Hare  Eq.  186,  M.  R. 

Ap  68-  Hardwick  v.  Wright,  uhi  sup. ;  and  8  jn/e,  p.  1209,  note  (2),  Re  Pine,  Pme  v. 

see  Wynne  v.  Humberston,  27  Beav.  421;  5  Ellis,  M.  R.,  in  Chambers,   18  Nov.,  1863, 

Jur.  N.  S.  5.  Keg.  L.  ih.  B.  2267. 

3  Hart  r.  Montefiore,  30  Beav.  280 ;  8  Jur.  «  Reid  v.  Langlois,  1  M'N.  &  G.  627, 
N    S.  350;  Bowen  v.  Pearson,  9  Jur.  N.  S.  636;  14  Jur.  467,  469. 

789;  11  W.  R.  819,  V.  C.  S. 
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the  party  himself.^"  It  seems,  however,  neeessar}-,  that  the  person  in 
whose  custody  the  documents  are,  should  hold  them  exclusively  for  the 
party  against  whom  the  application  is  made :  for,  according  to  Lord 
Cottenham,  when  documents  are  in  the  possession  of  A.,  B,,  and  C, 
you  cannot  order  that  A.  shall  produce  them ;  and  that  for  the  best 
possible  reason,  namely,  that  he  could  not  produce  them  ;  "  and, 
upon  the  same  *  principle,  where  the  person  who  holds  them  is  *1826 
the  agent  of  other  persons  as  well  as  the  part\-  against  whom  the 
motion  is  made,  it  seems  that  no  order  can  be  made  for  the  production 
of  such  documents.^  This  principle,  however,  does  not  extend,  so  as 
to  exonerate  a  party  from  making  a  discovery,  by  answer,  of  any  knowl- 
edge he  may  be  ai)le  to  obtain  by  inspecting  documents  in  the  joint 
possession  of  himself  and  others  :  for  a  party  is  bound  to  inspect,  and 
answer  as  to  the  contents  of,  all  documents  that  are  in  his  possession 
or  power ;  and  all  which  he  has  a  right  to  inspect,  pro\ided  he  can  en- 
force that  right,  are  in  his  power. ^ 

The  difference  between  ordering  a  party  to  produce  a  document  in 
which  he  has  only  a  joint  possession  with  others,  and  ordering  him 
to  disclose  the  result  of  his  inspection  of  documents,  which,  though  not 
in  his  exclusive  possession,  he  is  still  entitled  to  peruse,  has  been  very 
clearly  pointed  out  by  Lord  Cottenham,  in  the  case  of  Taylor  v.  Rundell.^ 
In  that  case  he  says  :  "  It  is  true  that  the  rule  of  the  Court,  adopted 
from  necessity-,  with  reference  to  the  production  of  documents,  is,  that 
if  a  defendant  has  a  joint  possession  of  a  document  with  somebody  else 
who  is  not  before  the  Com-t,  the  Court  will  not  order  him  to  produce  it ; ' 
and  that  for  two  reasons  :  one  is,  that  a  party  will  not  be  ordered  to  do 
that  which  he  cannot  or  may  not  be  able  to  do ;  *  the  other  is,  that  an- 
other party,  not  {iresont,  has  an  interest  in  the  document  which  the  Court 
cannot  deal  with.  But  that  rule  docs  not  apply  to  discovery  ;  in  which 
the  only  question  is,  whether,  as  between  the  plaintitf  and  the  defendant, 
the  plaintiff  is  entitled  to  an  answer  to  the  question  he  asks  :  for,  if  he 
is,  the  defendant  is  l)ound  to  answer  it  satisfiictorily,  or,  at  least,  show 
the  Court  that  he  has  done  so  as  far  his  means  of  information  will  per- 
mit." *    Where,  however,  the  party  has  the  l)enefit  of  a  covenant  for  the 

1"  Murray  r.  Walter,  C.  &  P.   114,  125;   3  Airey  v.  Hall,  2   De  G.   &  S.   48!t;  12  .lur. 

Jur.  719;    Morrice   v.  Swal)v,   2   Hi-av.  5fX);  1043;  Edinoiids  v.  Lord  Foli'y,  30  IVav.  282; 

Wright  r.   Maver,  0  Vc,..  2»^i).  281;  Feiiwi.k  8. lur.  N.  S.  552;  see,  however,  Walburii  r. 

r.  Hif.d.  1  Mer.  114,  123;  M'Canii  r.  I{,..re.  1  IiiK'ilby,  1  M.  &   K.  61,  78,  79;  and  the  ol)- 

Hotjan,    129;  arifl  nee   I'almcr  r.  \Vri>:ht,  10  cervalions    of  Lord    Cottenham    thereon,   in 

Ifeav.  234;  Colv.r  v.  Colver,   !»  W.   U.  452,  Murray  v.  Waller,  ('.  &  1'.  125. 
V.  ('.  K.;   Mi.«hoi,  of  WincheMer  v.   Howker.  2  'ravlor  i-.  Itundell,  1  I'hil.  222,  22fi;  and 

%)  H«'av.  479;   Ijirl  of   Kjjiinton  v.  Ijitnh,  12  nee  S.  C,  11  Sim.  391  ;   1  Y.  &  ('.  V,.  ('.  128; 

.lur.   N.   S.   45:    14   W.    K.    170,   V.   C.   K. ;  V.  k   P.    104;  (ilyn  e.  ("aulfeild,   3  M'N.  & 

Yakit  r.  Wi.wnll,    2    I'aJKe,    369;    Glyn    r.  O.   403;    15  .lur."  807;    INiinv   r.   (Joode,   1 

Caulfeild,  3  .MX.  &  (;.  4f!3.  '  Drew.  474;  Clinch  r.  l-inaneiiil  Corporation, 

"  Murray  r.  Walter,  C.  &  P.   114,  124;  3  L.  U.  1  Kri.  623;  12  Jur.  N.  8.  484,  V.  C.  W. 

.lur.  719;  H.e  Cridland   p.   lyird  dc  Maul.-v.  [See  Bovill  v.  Cowan.  L.   K.  6  Ch.  Ap.  495.] 
13  .Fur.  442,  V.  C.  K.  \\.\  Puid  r.  LariKloi^,' 1  «  C.  &   \\   104;    hut  »ee  Waihurn   v.   In- 

M'N.   &   (;.   627;    14   Jur.    467;    .Morrell   v.  gill.v,  1  M.  \-  K.  til,  79. 
Wootfen.  13   FJ-av.    105;   15  Jur.  319;  Hirh-  ■•  I'rineeH!.  of  Wales,  v.  Karl  of  Livertwol, 

ards  r.  Watkins,  6  Jur.  N.  S.  168,  V.  C.  W.  1  Swanst.  123;   I  Wils.  113. 

1  Lopez  V.    Deacon,   6    Beav.   264,  258  ;  6  C.  &  P.  HI. 
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production  of  documents,  for  the  purpose  of  manifesting  his  own  title, 
he  caunot  be  compelled  to  obtain  an  inspection,  and  disclose  their  con- 
tents, or  obtain  their  production,  in  order  to  establish  a  claim  set  up 
against  himself,  in  a  suit  to  which  the  covenantor  is  not  a  party. ** 

If  the  exclusive  right  to  tlie  possession  is  only  prevented  by  the  doc- 
ument being  retained  by  any  agent  or  solicitor,  the  Court  will 
*1827  *  order  production  by  the  party  :  taking  care  to  give  him  sutlicient 
time  to  compel  the  deliver}'  from  the  person  wrongfully  retaining 
it.^  The  consequence  of  this  rule  is,  that  it  is  not  usually  necessary'  to 
make  a  solicitor  a  part}'  to  a  suit  because  he  has  the  title  deeds  )f  the 
part}'  in  his  possession  :  altliougli  cases  may  arise  to  render  such  a  pro- 
ceeding advisable :  as  if  the  solicitor  withholds  the  (\eeds  in  his  posses- 
sion, and  wiU  not  deliver  them  to  his  client  on  his  applying  for  them.* 
Where  the  solicitor  merely  claims  the  ordinary  lien  on  the  documents, 
they  must  be  produced ;  *  and  the  Court  wiU  not,  in  order  to  facilitate 
their  production,  direct  the  party  to  pay  the  costs  of  the  solicitor  claim- 
ing the  lien.^ 

Documents  not  belonging  to  the  party,  but  alleged  to  have  been  lent 
to  him  by  a  person  not  a  party  to  the  suit,  have  been  ordered  to  be 
produced.  Thus,  in  a  suit  for  tithes  in  the  Exchequer,  the  plaintiff 
was  ordered  to  produce  documents  in  his  possession,  the  property  of 
the  vicar,  though  he  was  not  a  party  :  they  being  required  for  the  pur- 
poses of  the  examination  of  the  vicar,  from  whom  the  plaintiff  had 
obtained  them ;  ®  and  a  party  has  been  ordered  to  produce  documents 
■which  he  has  obtained  from  a  third  party,  and  holds  subject  to  an 
undertaking  not  to  part  with  their  possession  ;  ®  but  a  defendant  cannot 
require  the  plaintiff  to  produce  a  document  which  has  been  furnished 
to  him  by  another  defendant,  in  the  absence  of  the  latter  defendant : 
although  it  seems  that,  where  a  covenant  has  been  obtained  for  a 
specific  limited  purpose,  production  cannot  be  withheld  on  the  ground 
of  an  implied  confidence  that  it  will  not  be  used  for  any  other  pur- 
pose.'' 

In  a  suit  for  an  account  of  a  partnership  between  two  solicitors,  it 
was  held  to  be  no  objection  to  an  application  for  the  production  of  doc- 
uments that  the  clients  of  the  firm  had  an  interest  in  them  ;  *  but  when 

6  Bethell  v.  Casson,  12  W.  R.  200,  V.  C.  C.  K.  B. ;  see  also  Rodick  v.  Gandell,  10 
\y  Beav.  270;  Burbidge  v.  Robinson,  2  M'N.  & 

1  Tavlor  v.  Rundell,  C.  &  P.  104,  113;  1       G.  244. 

Phil.  222,  225.  ^  Foreman  v.  Cooper,  11  Pri.  515. 

2  Fenwick  v.  Reed,  1  Mer.  114,  12-3;  see  «  Penkethman  v.  Wliite,  2  W.  R.  380  M. 
ante,  p.  299.     [But  it  is  not  consistent  with       R. 

the  practice  of  the  Court  to  make  an  order  '  Reynolds  v.  Godlee,  4  K.  &  J.  88.  [A 
for  production  of  documents  on  the  solicitor  party  to  a  suit  cannot  be  compelled  to  pro- 
of a  part}'  against  whom  discovery  is  sought.  duce  documents  relating  to  the  compromise 
Cashin  v'.  Craddock,  2  Ch.  Div.  140.]  of  a  dispute  between  himself  and  a  person 

8  Ex   parte   Shaw.    .Jac.   272  ;    Hope    v.  not  a  party  to  the  suit.     Warrick  v.  Queen's 

Liddell.  20  Beav.  438;  7  De   G.,   M.  &  G.  College,  L.  R.  4  Eq.  254.] 
331;  1  Jur.  N.  S.  665;  Lockett  v.  Cary,  10  8  Brown  v.  Perkins,  2  Hare,  540;  8  Jur. 

Jur.  N.  S.    144,   M.  R. ;  and   see  Fencott  i;.  186;  see  also  Richardson  «.  Hastings,  7  Beav. 

Clarke,  6  Sim.  8.  354. 

*  Wroughton  v.  Barclay,  11  Jur.  274,  V. 
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the  documents  were  in  possession  of  trustees,  production  of  them  was 
refused  in  the  absence  of  the  cestui  que  trusts.^ 

A  part}-  will  not  be  ordered  to  produce  documents,  with  the  posses- 
sion of  which  he  has  parted  since  the  filing  of  the  bill,  but  before  the 
time  of  making  the  application.^" 

The  mere  circumstance  of  the  documents  being  abroad,  is  no  an- 
swer to  an  application  for  their  production  ;  but,  in  such  a  case, 
*  reasonable  time  will  be  given  the  part}-  to  bring  them  to  this  *1828 
countr}- ;  and  if  he  does  not  comply  with  the  order,  the  Court 
will  consider  it  the  same  as  if  he  had  had  them  here  in  the  first  instance, 
and  had  refused  to  produce  them.^ 

Where  the  possession  of  the  documents  is  admitted,  but  the  party 
claims  to  be  exempted  from  producing  them  on  the  ground  that,  under 
the  particular  circumstances  of  the  case,  he  is  unable  to  do  so,  he  must 
satisfy  the  Court,  by  evidence,  that  he  cannot  obtain  access  to  them  ;  and 
a  mere  statement  to  that  eflJect  in  his  answer  or  affidavit  is  insufficient.^ 

Where  the  application  is  founded  on  an  answer,  the  plaintifi'  nuist, 
as  a  general  rule,  be  able  to  read  from  the  answer  an  admission  that 
the  documents  are  in  the  defendant's  possession,^  at  the  time  the 
application  is  made  ;  *  and  that  they  relate  to  the  contents  of  the  bill 
as  it  then  stands.^  Although  the  admission  must  be  contained  in  the 
answer,  a  plaintiff  has  been  allowed  to  verif)'  by  aflidavit  documents, 
ntuther  admitted  nor  denied  by  the  answer,  which  tended  to  establish 
the  phiintifi"s  right  to  production." 

The  applicant  having  shown  that  the  answer  contains  a  suflicient 
admission  of  the  possession  of  documents,  must  also  show  that  the}-  are 
sufficiently  described  to  enable  the  Court  to  sijecify  which  are  to  be 
produced.^ 

Besides  th(!  reasons  against  the  production  of  documents  which  have 
been  considered,  there  are  also  objections  to  their  production,  arising 
out  of  the  general  principles  which  regulate  the  right  to  discovery  in 
Equity.* 

The  gi'Mcral  iiilc  is,  tli:it  wlicn  once  it  is  admitted  that  tlic  documents 
relate  to  the  matters  in  (jut'stion  in  the  suit,  they  must  be  |)r()duced  : 
unless  they  nianifcslly  can  have  no  bearing  upon  the  issue.  Upon  the 
question  (jf  relevancy,  the  C<nirt  accepts  the  statement  on  oath  of  the 

»  Font  r.  I)i,l|.hin.  1  Dr.;w.  222.  ••  Hccmnn  r.  Midlnnd,  4  Mud.  .'1!»I.  Wlioro 

'"  Hurliid(,'(!    f.    lioliiiiMon,    2    M'N.    &    (i.  tin-  dcfcndiiiit    had    dird   .siinc    (ilinp  IiIh  nii- 

244:  nnd  *v^:  I'vunuy  v.  Goodc,  1  liruw.  474;  hwit,  it  whh  held  thai  a  nrw  adiiiis>i<)n  iiiiint 

17  .Jur.  82.  be  proi-iirfd  fnuii  liin  rciircMcntalivfs,  hcfuro 

'   Fnr(|iiharsnn  v.  Hnlfour,  T.   &   R.   190;  productiori  cuild   hi-  dhtaincd  a(,'aiii.Mt  them. 

Fn<iiinii  I'.  Fairlie,  3  Mur.  44  ;  and  (tee  anre,  Smtt    r.    WlicchT,    12    Hcav.   .tflt!  ;    and  kuo 

p.  72.-..  RolxTtsoii  f.  Shcwrll,   I.''.  It.av.  277. 

•^  >r.rtc-nH  r.  Uamh,  11  W.  K.  7!l2,  L.  .1.1.  '  Hav.rlRl.l   v.   I'.viiiaii,  2   I'hd.  202;  nnd 

*  Darwin  v.  Clarke,  8  Vin.   l.'iK;  l",r!<kine  sec  AtlorMcv-CM-iKral  r.   I  iHimpxoii,  8  Haru, 

r.    Hi/.<'.    2    Cox,    22fi  ;     (iihh.nn    v.    Oplni,  118;   IJ.ynrll  r.  ,S],rvc.  1 1  H.nv.  018. 

Hal'«t.  I>i>{.  174.     A  pfir<!nc<'  to  do<uiiiint«  6  Aflllit*  r.  Cam|ilMll,  I  Hcuv.  2.'iH,  2(!1. 

i.H  not   nnllirifnt  without  an   ndinlHsion   that  ''  See   Alkyns   v.   Wrifrlil,    14   Vivs.    21.'); 

thvv  are  in  the  ru.«lodv  fir  power  i>t  llie  de-  fiihIienN  r.  Ojjdeii,  llalst.    I>ij(.   174;  Wat.ion 

fendatit.     Gihlwni  r.  ()pflen,  tiipra ;  Watson  v.  Henwick,  4  .lohn.  Ch.  .'IS.'J. 

V.  lifiiwick,  4  John.  Ch.  38.3.  »  .See  <tnh,  p.  5G2  tl  «c(/. 

1717 


•1829  PRODUCTION  OF  DOCUMENTS. 

party  against  whom  production  is  sought;  but  it  doos  not  accept  his 
assertion  upon  the  point  Avhothcr  (hey  Avill  or  will  not  establish  the 
applicant's  case :  that  question  being  one  upon  which  the  ap[)li- 
*1829  cant  has  a  right  to  the  pp[)ortunity  *  of  judging  for  himself.^ 
The  party  admitting  the  relevancy  is,  therefore,  bound  to  pro- 
duce the  documents,  although  he  denies  that  the}'  tend  to  prove  the 
applicant's  title,'-  or  he  sets  up  a  defence  which  denies  the  applicant's 
whole  title. '^  This  rule  has  been  considered  to  be  impugned,  by  the 
decision  of  Lord  Cottenham  in  Adams  v.  Fisher;*  but  that  case  seems 
to  have  been  decided  on  the  ground  that  the  documents  did  not  appear 
to  be  material  for  the  purpose  of  the  decree.^ 

If  it  clearly  appears  that  the  ilocuments,  although  relevant,  are  not 
material  to  the  applicant's  case,**  or  that  they  are  not  necessary  or 
material  to  the  question  to  be  decided  at  the  hearing,''  production  will 
not  be  ordered ;  and  it  ma}'  be  mentioned  here,  that  if  the  plaintiff 
amends  his  bill,  and  thereby  alters  the  issue,  production  will  not  be 
ordered  upon  an  admission  of  relevanc}'  made  prcAdously  to  the  amend- 
ment. * 

Interlocutor}'  orders  for  production  are  only  made  upon  two  princi- 
ples :  security  pending  litigation  ;  and  discovery  for  the  purposes  of  the 
suit ; '  and  will,  therefore,  be  refused,  where  the  order  would  be  equiv- 
alent to  a  decree  in  favor  of  the  plaintiff.  Thus,  where  the  whole 
object  of  the  suit  was,  that  the  plaintilT  might  be  declared  entitled  to  a 
copy  of  a  certain  book  for  the  purposes  of  his  trade,  a  motion  for  the 
pi'oduction  of  the  book  was  refused,  on  the  ground  that  the  application 
sought  an  anticipated  decree.^**  Where,  however,  the  suit  was  insti- 
tuted for  the  delivery  up  of  certain  documents,  it  was  held  that  it  was 
necessary  that  they  should  be  produced,  for  the  purpose  of  ascertaining 


1  Mansell  v.  Feeney   (No.  2),  2  J.  &  H.  R.,  in  Bishop  of  Winchester  v.  Bowker,  29 
320;  and  see  Tyler  v.   Dravton,  2  S.  &  S.  Beav.  479. 

309,  310:  Smith  v.  Duke  of  fJeaufort,  1  Hare,  6  Smith  v.  Dowling,  10  Jur.  63,  V.  C.  E.; 

507;  Affirmed,  IPhil.  ^09  ;  7  Jur.  1095;  At-  M'Hardy   v.   Hitchcock,    11   Beav.    73,    77; 

torney-General  v.   Tlioiiipson.  8  Hare,   106;  Harford  ».  Rees,  15  Jur.  663,  V.  C.  Ld.  C. ; 

Jenkins  v.  Bushln-,  1  \V.  N.  92,  V.  C.  K.  Mansell  v.  Feenev,  ubi  sup.  ;  Forbes  v.  Tan- 

2  Mansell  v.  Feeney,  ubi  sup.  ner,  9  Jur.  N.  S.-455  ;  11  VV.  R.  414,  V.  C.  K. 
8  Wigram  on   Disc.  89   tt  seq. ;  Shaw  v.  [Where  the  plaintiffs  claimed  to  be  owners  in 

Chin};,  11  Ves.  303 ;  Sonerville  v.  Muckay,  fee  of  land,  and  the  defendant  alleged  that 

16  Ves.  382;  Unsworth  ?.  Woodcock,  3  Mad.  they  were  freehold   tenants  of  a   manor   of 

432;   Hue   v.   Richards,    2    Beav.    305,    307;  which  he  was  lord,  and  had  only  customary' 

Edwards  v.  Jones,  1  Phi..  501,  506;  Marquis  rights,  and  the  plaintiffs  applied  for  inspec- 

of  Bute  r.  Glamorganshire  Canal  Company,  tion  of  the  Court  PioUs  of  the  manor,  it  was 

ib.  681,  685;  9  Jur.  1063  ;  Ord  v.  Fawcett,  14  held  that  they  were  not  entitled  to  inspection. 

Jur.   456,  v.    C.   W. ;    Attorney-General   ti.  Owen  v.  Wynn,  9  Ch.  Div.  29.] 
Corporation  of  London,  2  M'N.  &  G.  247,  ''  Turnev  v.  Bavlev,  vbi  sup. 

256;  14  Jur.  205;  Goodall  v.  Little,  1  Sim.  8  Havertield  v."  Pyman,  2  Phil.  202;  At- 

N.  S.   155,    161;    15    Jur.    309;    Bugden  v.  torney-General  v.  Thompson,  8  Hare,  118  ; 

South,  3  Jur.  N.  S.   783,   M.   R. ;    and   see  Reyn'elU-.  Sprve,  11  Beav.  618. 
Rigby  V.  Rigby,  15  Sim.  90;  10  Jur.  126.  9  See  Watti  v.  Lawrence,  3  Paige,   159; 

*  3  M.  &  C.  526,  546;   and  see  Turney  «.  Chichester"  i'.   Marquis  of  Donegal,  L.  R.  4 

Bayley,  12  W.  R.  633,  L.  JJ.  Ch.  Ap.  416,  419. 

"6  See  observations  of  Lord  Lyndhurst,  in  i"  Lingen  v.  Simpson,  6  Mad.  290 ;  Chi- 

Marquis  of  Bute  v.   Glamorganshire  Canal  Chester  t'.  Marquis  of  Donegal,  L.  R.  4  Ch. 

Company,  1  Pbil.  681;  and  in   Lancaster  u.  Ap.  416,  419. 
Evors,  ih.  3b2!,   a\>i  of  Sir  John  Romillj',  M. 
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whether  they  were  of  such  a  character  that  the  plauitiff  was  entitled  to 
have  them  delivered  up  at  the  hearing  of  the  cause." 

*  In  suits  to  set  aside  deeds  or  legal  instruments,  upon  the  *1830 
ground  of  fraud  or  other  equitable  circumstances,  the  plaintiff 
is  not,  from  reasons  founded  on  the  object  of  the  suit  alone,  entitled  to 
the  production  of  the  instrument  impeached  by  the  bill :  ^  for  if  he  was, 
a  plaintiff,  by  merely  fihng  a  bill  purporting  to  impeach  a  deed,  might, 
without  more,  exact  production  of  it.-  Cases  of  this  class  must,  it  is 
conceived,  be  governed  by  the  general  rules  of  the  Court ;  and  not  by 
any  rules  peculiar  to  the  cases  themselves.  "Where  the  deed  sought  to 
be  set  aside  is  alleged  by  the  plaintiff  to  contain,  on  the  face  of  it, 
evidence  of  the  fraud  or  other  fact  upon  which  it  is  sought  to  be  set 
aside,  then,  unless  the  defendant,  by  his  answer  or  affidavit,  expressly 
denies  that  tlie  deed  does  exhibit  such  evidence,  it  seems  that  an  order 
will  be  made  for  its  production.' 

Another  case,  in  which  the  plaintiff  is  not  entitled  to  production  of 
the  documents,  exists  when  the  required  documents  are  not  wanted  for 
the  purpose  of  proving  the  plaintiff's  right  to  a  decree,  but  for  the  pur- 
pose of  carrying  into  effect  the  decree  sought  to  be  obtained.  Cases  of 
this  kind  must  be  distinguished  from  those  where  the  documents  are 
required  for  a  su])ordinate  point  in  the  decree,  but  still  for  a  point  in 
the  decree.  In  the  cases  now  considered,  the  discovery  is  supposed  to 
be,  not  for  the  purpose  of  determining  in  any  respect  what  the  decree  is 
to  be,  but  for  the  purpose  of  enabling  the  plaintiff  to  carry  it  into  exe- 
cution. Under  these  circumstances,  there  is  clearly  no  reason  why  the 
plaintiff  should  inspect  the  documents  before  the  hearing  of  the  cause.* 
The  case  of  The  Attorney-  General  v.  Ellison,^  seems  to  be  somewhat  at 
variance  with  the  foregoing  principles.  There,  the  general  object  of 
the  suit  was  to  set  aside  two  leases ;  and  a  motion  was  made  for  the 
production  of  four  deeds,  relating  to  the  leases,  admitted  to  be  in  the 
possession  of  tlie  defendants,  and  by  the  description  of  them  appearing 
to  be  assignments  of  the  leases  sought  to  be  set  aside.  Sir  Lancelot 
Shadwell  V.  C.  ordered  production  :  saying,  "  If  the  Attorney-Cieneral 
succeeds,  every  portion  of  the  legal  estate  in  the  terms  for  999  years 
must  be  assigned  or  surrendered,  so  that  the  leases  may  be  no  longer 
set  up ;  he,  tlu;refore,  has  a  direct  interest  in  the  deeds  in  the 
defendant's    possession,      'riny    do   not  *  relate    solely   to    any  *1831 

11  I.ft.ly  Ikrcsford  v.  Driver,  14  Rcav.  .187;  «  Src  Crisp  v.  Platcl,  8  B.-av.  02. 

•nd  M'l-  ItiMiop  of  WinchcHtcr  v.  Howker,  2'J  »  Kpimcdv  r.  (Jrocn,  fi  Sini.  (i ;  nnrt  oro 

Ue^v.  47'.>.  Ncnto  r.  LntniKT.  2  Y.  &  C.  Ex.  257;  S.  C. 

1   IWM'ird    V.    Wil<lmnn,    10   Ves.    4.18;  n<»m.  I,iiliiii.r  p.  N.iite,   11   1511^11  N.  S-  112; 

Balch  c.  Svm.-s.  T.  &  li.  87;  Tvl.r  v.  Drav-  4  CI.  &  V.  tilO;  and  «<■<.  nbscrvnlioim  of  Lord 

ton    2.S.  &  .S.  .'lO'.i;   lln-Hfor.l  r.' Uliik«i.i.v,"  0  Coticnhain  Uiureon,  Glover  ».   Hall,  2   I'lnl. 

iJt-av.  Ml;  Dtridv  i-.  CroHfl.  11  H<av.  !M.'    It  4«4,  4!tO. 

if(  the  i.racti.fi  of  the  Court  to  ordi-r  dci]*  *  \Vi>,'rnni  on  Dmr.  211;  and  »cc  Turncy 

and  pajxrn  rf.ntcttcd  ah  false  and  frauduhnt  v.  Hnvliv,  12  W.  H.  03.3,  L.  JJ. 
to  he  hroiiu'ht  into  Court  for  inspection.     Ap-  '  4  Sim.  2'JS. 

thorie  >•.  Cntnslock,  1  llopk.  Cfi.  144;  S.  C., 
8  Cowcn,  .380. 
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sopMratt'  ami  iiulopeiuU-nt  titlo  of  the  dereiKlant,  and  therefore  they 
must  be  produced."  ^  Tliis  case  is  criticised  by  Sir  James  Wigram, 
upon  the  ground  that  the  plaintiff  could  not  be  entitled  to  know  the 
contents  of  the  ilerivative  leases,  until,  by  proving  his  riglit  to  rescind 
the  original  leases  (a  puri)ose  for  which  it  was  not  suggested  that  the 
derivative  leases  could  assist  him) ,  he  had  established  an  interest  in 
the  leases  also.'^ 

In  many  cases,  the  extent  of  discovery  to  which  a  plaintiff,  at  any 
particular  period  of  the  cause,  is  entitled,  depends  upon  the  state  of  the 
pleadings.'  Thus,  if  a  demurrer  to  the  whole  bill  is  put  in  :  as  s  ich  a 
state  of  the  record  in  itself  is  an  admission  of  every  fact  properly 
pleaded  in  the  bill,  the  plaintiff  has  no  right  to  any  discovery  ;  conse- 
quently, no  application  for  the  production  of  documents  can  be  ob- 
tained.* So,  also,  if  the  defendant  pleads  a  pure  affirmative  plea,  that 
is,  if  the  defendant  admits  the  whole  case  made  by  the  bill,  but  states 
some  fact,  not  in  an}'  manner  denied  by  the  bill,  as  a  defence  of  the 
whole  case,  then  the  plaintiff  has  no  right  to  discovery.*  The  effect  of 
the  state  of  the  pleadings  upon  the  right  to  discovery  has  already  been 
discussed  ;  ®  and  it  need  now  only  be  stated  that,  when  discovery  as  to 
documents  can  be  compelled,  an  application  for  their  production  can  be 
made."  Where  the  defendant  pleads  to  part  of  the  bill  and  answers  the 
remainder,  the  application  for  production  is  often  ordered  to  stand  over 
until  the  plea  is  argued.* 

Another  objection  to  the  production  of  documents  is,  that  they  relate 
exclusivelj'  to  the  case  of  the  part}'  objecting  to  the  production  :  if  they 
relate  to  the  case  of  both  parties,  the}'  must  be  produced  ;  ®  but  liberty 
will  be  given  to  seal  up  those  parts  which  do  not  relate  to  the  common 
ground. -"^ 

If  the  party  against  whom  production  is  sought  makes  no  case  of  his 
own,  but  simply  denies  the  applicant's  title,  he  cannot  escape  produc- 
tion on  the  ground  that  the  documents  only  evidence  his  own 
*1832  case  ;  "  and  the  mere  use  of  the  word  title  —  the  mere  *  allega- 
tion that  the  documents  relate  exclusivel}'  to  the  title  of  the  party 
resisting  production  —  is  of  no  avail,  if  that  conclusion  is  opposed  by 

1  4  Sim.  241.  V.  C.  W. ;    Hunt  v.  Eltnes,  27  Beav.  62;  5 

2  Wigram  on  Disc.  214.  Jur.  N.  S.  645.     As  to  tiie  form  of  affidavit, 

3  As  to  the  effect  of  amendment,  see  ante,  see  Manby  v.  Bewiclte  (No.  3),  8  De  G.,  M. 
p.  423  et  seq.;  ante,  p.  1829.  &  G.  476;  2  Jur.  N.  S.  671.     As  to  the  rii^lit 

^  Sea  ante,  p.  546  et  seq.;  and  cases  col-      of  a  disinherited  heir-at-law  to  production, 

lected,  Seton,  1052.  see  Lady  Shaftesbury  v.  Arrowsmith,  4  Vcs. 

5  See  ante,  p.  621  et  seq.;  and  cases  col-  66;  Bennett  v.  Glossop,  3  Hare,  578;  Wright 
lected,  Seton,  1054.  v.  Vernon,  ubi  sup. ;  Rumbold  r.  Forteitii,  3 

6  See  ante,  p.  621  et  seq.  K.  &  J.  44,  748;  3  Jur.  N.  S.  657;    Quin  v. 
''  Parkinson  v.  Chambers,  1  K.  &  J.  72.  Ratcliff,  6  Jur.  N.  S.  1327;  9  W.  R.  65,  V. 

8  Buchanan  v.  Hodgson,  11  Beav.  .368.  C.  S. 

9  Ante,  p.  579  et  seq.  ;  Smith  v.  Duite  of  l"  Earn  v.  Lloyd,  3  K.  &  J.  549;  Lind  v. 
Beaufort,  1  Hare,  507,  520 ;  Affd.,  1  I'liil.  Iple  of  Wight  Ferry  Company,  8  W.  R.  540, 
209;  7  Jur.  1095;  and  see  Bolton  v.  Corpora-  V.  C.  W. 

tion  of  Liverpool,  1  M.  &  K.  88,  91 ;  Burrell  n  Attorney-General  i'.  Corporation  of  Lon- 

p.   Nicholson,  ib.  680;  Wright  v.  Vernon.   1       don,  2  M'N.  &  G.  247,  259;  14  Jur.  205. 
Drew.  344;   Lloyd  v.  I'urves,  6  W.  R.  421, 
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the  character  of  the  documents,  or  if  it  is  not  supported  by  specific 
averments  exchiding  all  probabilit}-  that  the  documents  would  furnish 
evidence  in  support  of  the  applicant's  case :  in  such  a  case,  the  Court 
exercises  its  own  judgment  as  to  the  effect  which  the  evidence  may 
have.^  In  order  to  resist  the  production  of  documents  which  have  been 
obtained  for  the  purposes  of  the  defence  to  the  suit,  it  must  be  stated, 
and  must  appear,  looking  at  the  schedule  and  the  nature  of  the  docu- 
ments, that  they  do  not  relate  to  or  tend  to  show,  not  only  the  title  of 
the  plaintiff  to  the  property  to  be  recovered,  but  the  title  to  the  relief 
prayed  b}-  the  bill.'^ 

The  result  of  the  cases  on  this  subject  has  been  thus  stated :  "  If  it 
be,  with  distinctness  and  positiveness,  stated  in  an  answer  that  a  docu- 
ment forms  or  supports  the  defendant's  title,  and  is  intended  to  be,  or 
may  be,  used  by  him  in  evidence  accordingly,  and  does  not  contain  any 
thing  impeaching  his  defence,  or  forming  or  supporting  the  plaintiff's 
title,  or  the  plaintiff's  case,  that  document  is,  I  conceive,  protected 
from  production,  unless  the  Court  sees,  upon  the  answer  itself,  that  the 
defendant  erroneously  represents  or  misconceives  its  nature.  But 
where  it  is  consistent  with  the  answer  that  the  document  may  form  the 
plaintiff's  title  or  part  of  it,  may  contain  matter  supporting  the  plain- 
tiff's title  or  the  plaintiff's  case,  or  may  contain  matter  impeaching  the 
defence,  then,  I  apprehend,  the  document  is  not  protected;  nor,  I  ap- 
preliend,  is  it  j^rotected  if  the  character  ascribed  to  it  liy  the  defendant 
is  not  averred  by  him  with  a  reasonable  and  suilicient  degree  of  posi- 
tiveness and  distinctness."' 

A  mere  statement  in  the  answer,  of  a  document  wliich  the  party  is 
not  bound  to  produce,*  or  a  mere  reference  to  a  document  relating  ex- 
clusively to  the  di-fendant's  title,*  will  not  entitle  the  ai)plicant  to  its 
production  ;  but  where  a  party  states  the  effect  of  a  document 
relating  to  his  own  title,  which  he  has  in  his  possession,  *  and  *1833 
craves  leave  tf)  r(;fer  to  it  for  greater  certainty,  it  has  been  held 
that  he  is  bound  to  produce  it.^     This  decision  is  criticised  by  Sir  James 

1  Harris  v.  Ilurrin,  4  Hare,  170,  184;  0  N.  S.  024,  V.  C.  W. ;  Palcli  r.  Ward,  14  W. 
Jur.  80;  and  xce  Marrjiiis  of  ISiiK-  r.  (ilu-  U.  W,,  V.  C.  S. ;  L.  U.  1  F.().  4.l(!:  12  .lur. 
morKarisliire  Canal  Comnanv,  1  I'liil.  081 ;  0  N.  S.  2;  IVrrier  i'.  Atwood.  12.hir.  N.  S.;j(i5; 
.lur.  UKi'l;  Prince  of  Wales  t'.  UiiiIh,-,  II  14  W.  K.  .WT,  L.  .1.).:  ih.  582,  V.  (".  W.  As 
Ik-av.  213;  (ir<!eiiwood  c.  Greenwood,  0  W.  to  tli(!  nrcessitv  of  distinttness,  sot-  Wasnty 
U.  110    V.  C.  K.  V.  IVnipesit,  0  lit-av.  407;  IVile  r.  Sfnddart.  I 

2  Fi'-lkin  r.  I/ord  Il.-rbert.  9  W.  K.  750,  V.  M'N.  &  (;.  102,  105;  I.i  .Itir.  .T.!;  Hunt  v. 
C.  K. ;  and  ««•••  (iaiid.c  r.  .Stanslicld,  4  De  F.lnirx,  27  lUav.  02,  (i4;  5  .lur.  N.  S.  f.45; 
G.  &.I.  1;  5. Jur.  N.  S.  778.  (Min.l  v.  Morpin,   I,.   K.  8  Cli.    Aiip.  .ml; 

■  Per  Sir  .1.   L.    Kmijlil   Uruce  V.  C.   in  Curfxiralion  of  IhuHtinKs  »'•  Ivall,  L  li.  8(1. 

Combe  r.  Corporation  of  Ixmdon,  1  Y.  v"fe  C.  A  pp.    1017;  Sinitli  v.   Daniell,   L.  K    12  1'>1 

C.  C.  031,  051  ;    0  .lur.   .'i71  ;  nee  al»io  S.  <'.,  040.] 

before  I..  C..  10  .lur.  .57;  and  4  Y.  i*;-  C.  Ex.  *  (Jlover  v.  Mall,  2  Phil.  484. 

130;  Hannatvne  r.  I^-ad.r,  10  Sim.  2.iO,  2.I5;  '•  Atkyn^  r.  Wrii:lil,  14  Xv.  211. 

Prince  of  VValco  r.  Uinb,  II    Hiav.  213;  At-  '   Hanlnian  r.  Kllanii"',   2   M.  i<:    K.  745; 

tornev-Gcncral  r.  Cor[Kiralioti   of  Ix.ndon,  2  »«■(>  al>o   IJ.iiiHon  r.  Iarrinf;dnn,   3   P.  Wnis. 

M'M.'  &  G.   247;    14  .lur.   205;    .Slainton  v.  304;    Atkvii"  r.  Writ,'lit,    14   Vrs.   211,   214; 

Cbadwick,   3  M'N.  &  G.  57.5,   .584;    15  .lur.  KvanH    ».' Richard,    1    .Swanwl.    7,    8;    l.oni 

1130;    Cannock   v.   .launcev,    1    Drew.    407;  KIdon   in  the  Princesn  of  Wales  r.  The  Ijirl 

Smith  V.  IJarne.x,  1  Law  Il<.p.  Ivj.  05;  II  .lur.  of  Liverj'ool,  1  .Swan.nt.  114,  121  ;  Welford  v. 
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AVigiam,  on  the  ground  of  the  eonchisive  effect  given  to  the  reference 
in  the  answer :  to  the  exclusion  of  those  considerations  which,  in  other 
cases,  are  of  the  essence  of  the  question  between  the  parties :  namely, 
the  nature  of  the  document,  and  the  case  appearing  upon  the  whole 
record ;  "^  and,  with  reference  to  it,  Lord  Cottenham  has  remarked : 
"  It  was  certainly  no  new  decision,  and  I  was  very  much  surprised  to 
hear  any  one  treat  it  as  such ;  and  when  I  came  to  look  into  the  doc- 
trines laid  down  in  the  books,  I  felt  no  doubt  upon  the  subject.  Where 
a  part}'  has  thought  proper  to  put  his  defence  upon  a  particular  docu- 
ment, he  himself  having  introduced  it  and  put  it  forward,  he  cannot  be 
pei'mittcd  to  make  an}-  representation  of  it,  however  unfounded,  which 
he  pleases  ;  but  the  plaintiff  is  entitled  to  see  whether  the  defendant 
has  rightl}-  stated  it.  It  is  because  the  defendant  chooses  to  make  it 
part  of  his  answer  that  the  plaintiff  is  entitled  to  see  it :  not  because 
the  plaintiff  has  an  interest  in  it.  The  principle  is,  that  a  defendant 
shall  not  avail  himself  of  that  mode  of  concealing  his  defence."  ^ 

A  further  objection  to  the  production  of  documents  arises  out  of  the 
l^rivilege  extended  to  professional  communications.  This  subject  has 
been  already  considered  with  reference  to  the  right  of  a  defendant  to 
demur  to  discovery  sought  from  him,*  or  to  decline  gi^'ing  it  by  an- 
swer.® There  does  not  seem  to  be  any  difference  whether  the  question 
arises  upon  applications  for  the  production  of  documents,  or  upon  ex- 
ceptions to  an  answer,  or  a  demurrer  to  discovery  ;  and  it  appears  that 
all  letters  written,  and  cases  stated  for  the  opinion  of  counsel,  by  a 
party  or  his  solicitor,  are  privileged  from  production  in  any  suit  respect- 
ing the  same  subject-matter,  and  involving  the  question  to  which  such 
letters  and  cases  relate  :  although,  at  the  time  they  were  sent  or  stated, 
no  litigation  had  arisen,  or  the}-  were  sent  or  stated  with  refer- 
*1834  ence  to  a  previous  litigation  *  between  other  persons  relating  to 
the  same  subject-matter.^     Where  the  client  and  solicitor  were 

Stainthorpe,  2  Beav.  587 ;  Bclsham  v.  Perce-  *  Ante,  p.  570  et  seq. 

val,  10  Jur.  722,  V.  C  W. ;  M'Intosh  v.  Great  6  Ante,  p.  716. 

Western  Railway,   1  M'N.  &  G.  73;  13  Jur.  i  Bolton  v.  Corporation  of  Liverpool,  1  M. 

179;  Glover  v.  Hall,  2  Phil.  484;    Latimer  v.  &  K.  88,91;    Greenough  t).  Gaskell,  ib.  98, 

Neate,  11  Bligh  N.  S.  112;   4  CI.  &  F.  570,  101;    Flight  r.  Robinson,  8  Beav.  22,  33;   8 

and  observations  of  Lord  Cottenham  thereon,  Jur.  888;  Reece  v.  Trye.  9  Beav.  316;  Calley 

2  Phil.  490.  V.  Richards,  19  Beav.''401;  Combe  v.  Corpor- 

2  Wigram  on  Disc.  302;    and  see  Howard  ationof  London,  1  Y.  &  C.  C.  C.  631 ;  6  Jur. 

V.  Robinson,  4  Drew.  522;  5  Jur.  N.  S.  136.  571  ;  Clagett  v.  Phillips,  2  Y.  &C.  C.  C.  82;  7 

8  Adams  v.  Fisher,   3  M.  &  C.  526,  548;  Jur.  31;    Lord  Walsingham  v.  Goodricke,  3 

see  also  M'Intoslj  r.  Great  Western  Railway,  Hare,   122,   124;    Russell  ».  Jackson,  9  Hare 

1  M'N.  &  G.   73;    13  Jur.   179.      The  mere  387;  Horringw.  Clohery,  1  Phil.  91;  Holmes 

statement  of  a  document  in  the  answer  which  v.  Baddeley,  ib.  476,  480  ;  9  Jur.  289  ;  Pearse 

the  defendant  is  not  bound  to  produce,  will  v.  Pearse,  1  Dc  G.  &  S.  12,  18 ;  Glyn  v.  Caul- 

not  entitle  the  plaintiff  to  production.    Glover  feild,   3  M'N.  &  G.  463,  471;    15  Jur.  807; 

r.  Hall,  2  Ph.  484;  Story  Eq.  PI.  §§  8.59,  860,  Hawkins  v.  Gathercole,  1  Sim.  N.  S.  150;  15 

860  «,  and  notes.     It  is  "a  matter  of  course  to  Jur.  186;    Enthoven  v.  Cobb,  2  De  G.,  M.  & 

allow  the  plaintiff  to  inspect  the  books  and  G.  632;    17  Jur.  81;    Thompson  v.  Falk,   1 

papers  of  the  defendant  referred  to  in  his  Drew.  21 ;    Manser  v.  Dix,  1  K.  &  J.  451;    1 

answer,  and  thus  made  a  part  thereof.     And  Jur.  N.  S.  460;    Lafone  v.  Falkland  Islands 

the  defendant  maybe  compelled  to  produce  Co.   (No.  1),   4  K.  &  J.  34;   Bluck  v.  Gals- 

them  within  a  reas'onable  time,  although  they  worthy,  2  Giff.  453,  456;    7  Jur.  N.  S.  91; 

are  in  the  hands  of  his  agent  in  a  foreign  Ford  v.  De  Pontes,   5  Jur.  N.  S.  993;    7  W. 

country.     Eager  v.  Wis  wall,  2  Paige,  369.  R.  299,  M.  R.;    Charlton  v.  Coombes,  4  GifE. 
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both  defendants,  and  the  solicitor  claimed  the  privilege  but  the  client 
did  not  object  to  the  production,  the  documents  were  ordered  to  be 
produced. - 

Cases  and  letters  in  which  the  plaintiff  and  defendant  are  joiuth'  in- 
terested must  be  produced ; '  and  so,  in  a  suit  by  a  cestui  que  trvst, 
must  cases  and  opinions  taken  by  the  trustee  for  his  guidance  in  the 
administration  of  the  trust,  and  not  for  the  purpose  of  his  own  defence  ;  * 
but  a  mere  claimant  is  not  entitled  to  the  production  of  cases  or  opin- 
ions taken  b}'  the  trustee  for  the  purpose  of  enaliling  him  to  choose  hc- 
tween  different  classes  of  claimants,  under  the  trust  instrument/  The 
pri\nlege  also  extends  to  communications  between  the  solicitor  of  the 
party  and  a  third  person,  which  refer  to  the  subject-matter  in  dispute, 
and  are  written  in  anticipation  of  or  pending  the  suit ; '  and  also  to 
communications  between  the  party  or  his  solicitor  and  an  unprofes- 
sional agent,  if  the  circumstances  of  the  case  have  rendered  the  emplo}'- 
ment  of  the  agent  necessary,''  and  to  all  notes  and  observations  of 
counsel  on  their  briefs  ;  but  the  briefs  themselves,  so  far  as  they  con- 
sist of  matter  which  is  publici  juris,  and  counsel's  indorsement  or  note 
of  any  order  made  b}-  the  Court,  are  not  privileged.^ 

In  order  to  avail  himself  of  this  objection,  tlie  party  objecting  must 
distinctl}'   swear   tliat   he   believes   the   communications   to  be 
♦privileged;    and  it  is  not  sufficient  for  him  to  say  that  he  is  *1835 
advised,  and  insists  that  they  are  so.^ 

Where  a  solicitor  is  charged  with  fraud,  the  privilege  does  not  attach 
to  documents  in  his  possession  relating  to  <ho  subject-matter  of  the  suit ;  '^ 
and  where  a  soUcitor  was  charged  with  having  l)een  a  party  to  a  fraud 
committed  1»y  a  deceased  client,  of  whom  there  was  no  personal  repre- 
sentative, he  was  ordered  to  produce  all  documents  relating  to  the  trans- 
action, whether  his  own  or  those  of  his  deceased  client.^ 

372;  9  Jur.  N.  S.  534;    Mominf,'ton  f.  Morn-  shott,  12  Bcav.  252;    Dnvavnes  i'.  Rnbinson, 

in(fton,  2  .F.  &  II.  OUT;    Feaver  v.  WilliamH,  20  IWv.  42;    Talbot  v.  Mai^hliold,   13  W.  K. 

11    ,Iur.    N.   S.    !K)2,    V.   C.   S. ;    Jenkins  v.  H85.  V.  C.  K.;    and  also  TukwuU  r.  lloopcr, 

Bushbv,  L.  k.  2  \u[.  547;    12  Jur.  N.  S.  558,  10  Hcav.  348. 

V.  (!.  k.;    [Wilson  r.  Nortli;in)f)toii.   &-c.    K.  i  Wviine  r.  Hiimbrrston,  i/W  .w/7. 

Va>.,  L.  K.  14  l>|.  477;  MrFnrlan  r.  Kolt,  L.  «  Simn.son  r.  Brown,  33  Beav.  482. 

K.  14  V.'\.  5H0;J    anil   caxcs  rollcrlMl,   .S«-lon,  7  \u.\\  ,,.  LnnKloi.'*,  1  M'N.&  C.  (i27,  638; 

lO.W;    but  8ei-  Cooilajj  v.  Littl..-,  1  Sim.  N.  S.  14  Jur.  407;    Stt'de  r.  Stewart,    1   Phil.  471; 

155;  15  Jur.  3fHl.    The  [irivili'^e  cxist.s  in  the  rarnniael  c   Powis,  ih.   087;    Lafonc  w.  Kalk- 

ca«c  of  a  forr-if^m   IcKnl  advisfr.     Bunburv  r.  land    Islands    Co.    (No.    1),    4    K.    &  J.  .34; 

Biinbtirr.   2   B<"av.    173;    Jjiwronco  i;.  Camp-  Hooper  r.  Cumin,   2  J.  &  H.  fi02;    Walshiim 

hell,  4  |)rew.  4S5 ;    6  .lur.  N.  S.    1071  ;    itiile,  r.  Slainlon,  2  H.  it  M.  1  ;    unit,  n.  .^77;    and 

p.  577;    and  al»o  where  the  professifuial  ad-  see    Churton  r.  Frewen,   2   Dr.  &   Sm.   3!)0. 

vJHor  had.  at  the  time  of  the  comninnieation,  [A  letter  from  an  n;,'ent  (o  the  partv  in  an- 

wilhoiit    the   rlierit's    knowled^'c    eensed    to  swor  to  a  telejjram,  after  litipilion  liad   be- 

procfise:  (alley  r.  Itiihards,  1!)  Beav.  401.  come  jirobable,  to  seiirl  full  iiarliculars,  is  not 

»  CoJikell  c.  Chanibers  (No.  2),  20   Benv.  privilei'ed.  and  must  be  pniduccd.    AndurHon 

303;    and   fee    Blenkinsop  r.    Blenkinsop,    2  r.  Bank,  2  Ch.  Div.  044.  | 

Phil.  007;   UevR..  II  B-av.  134;  II  Jur.  721.  "  Walsham  v.  Stainlon.  ubi  sun. ;    Nicholl 

«  Attornev-Oneralr.  B.rke|iv,  2.I.&\V.  t».  Jones,    13   W.  K.  451,    V.  C.  W. ;    2  H.  & 

2!tl,  2!I4;  Hevnell  r.  Sprve    10  Beav.  61,  55;  M.  638. 

Warde  v.  Warde,  3  M'K.  &  G.  305;  16  Jiir.  i   ltal(,niv  v.  Broadhurst,  1  Sim.  N.  H.  Ill ; 

769.  and  see  nuie,  pp.  710,  717. 

*  Wynne  r.  Hiimbemfon,  27   FU-av.   421 ;  2  Seo  anie,  p.  577. 

6  Jnr.  'N.  S.   6;    and   nee   Woo<|a  r.  W.M.ds,  «  Feaver  ».  Williams,    11  Jur.   N.  S.   902, 

4  Hare,  83,*;;   9  Jur.  616;    Brownr.  Oak-  V.  C.  S. 
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A  party  may  also  object  to  the  production  of  documents  on  the  ground 
tliat  thoif  production  would  tend  to  involve  him  in  a  criminal  charge  ;  * 
or  to  subject  him  to  a  penalty  or  forl'citure.'^  Objections  of  this  kind  are 
governed  by  the  same  rules,  whether  made  to  the  production  of  docu- 
ments upon  a  demurrer  to  discovery,  or  upon  exceptions  to  an  answer ; 
and  have  akeady  been  considered." 

In  an  ordinarj^  suit  for  redemption,  where  there  is  no  dispute  con- 
cerning the  fact  of  the  mortgage,  the  Court  will  not,  before  decree, 
allow  the  plaintiff  to  inspect  the  mortgage  deed.  Where,  however,  the 
defendant  docs  not  submit  to  be  redeemed,  but  denies  that  he  is  a  mort- 
gagee, he  cannot  assert  the  right  of  a  mortgagee,  and  claim,  upon  that 
ground,  to  withhold  production  of  the  deeds  until  paj'ment  has  been 
made.''  Where  the  only  question  in  dispute  was  the  amount  the 
plaintiff  had  to  pay,  production  of  the  indorsement  upon  the  mort- 
gage deed,  which  was  stated  to  afford  evidence  on  that  point,  was 
directed.* 

A  mortgagee  cannot  refuse  production  of  the  mortgage  deeds  of  the 
persons  interested  in  the  mortgage  money  on  the  ground  that  the  mort- 
gagor may  possibly  be  injured  b}'  the  production.^  Where  a  person  was 
mortgagee  and  also  executor  and  trustee  of  the  testator  in  the  cause  : 
although  he  was  allowed  to  withhold  production  of  his  mortgage 
deed,  and  other  deeds  relating  to  the  mortgaged  estate,  he 
*1836  was  compelled  to  produce  certain  accounts  and  writings  *  relat- 
ing thereto,  which  it  was  stated  might  affect  the  testator's 
general  estate.^ 

Where  any  documents  are  ordered  to  be  left  or  deposited,  whether  for 
safe  custod}',  or  for  the  purpose  of  an  inquiry  in  Chambers,  the  same 
are  to  be  left  or  deposited  in  the  Record  and  Writ  Clerks'  office  ;  and 
are  subject  to  such  directions  as  may  be  given  for  the  production  there- 
of ;  ^  and  it  would  appear  that  it  is  not  the  course  of  the  Court  to  order 
production  at  any  other  place,  except  upon  the  consent  of  the  party  in 
whose  possession  they  are.^  Upon  the  application,  however,  of  such 
party,  the  Court  will  frequently  order  production  at  some  other  place, 

■*  Rice  V.  Gordon,    13  Sim.    580;    7  Jur.  S.;    Howard  v.  Robinson,  4  Drew.  522;    5 

1076;  Waters  v.  Earl  of  Shaftesbury,  12  Jur.  Jur.  N.  S.  136;    Bridgewater  v.  De  Winton, 

N.  S.  3;  14  W.  R.  259,  V.  C.  S.  9  .Jur.  N.  S.  1270;    12  W.  R.  40,  V.  C.  K.; 

5  A  party  cannot  decline  to  make  the  Freeman  i>.  Butler,  33  Beav.  289;  Smith  «. 
uHual  affidavit  as  to  documents  on  the  ground  Barnes,  1  Law  Rep.  Eq.  65;  11  Jur.  N.  S. 
that  he  is  liable  to  penalties  under  the  13  924,  M.  R. ;  Patch  ».  Ward,  12  Jur.  N.  S.  2; 
KHz.  c.  5  (Act  as  to  fraudulent  conveyances).  14  W.  R.  166,  V.  C.  S.;  L.  R.  1  Eq.  436;  12 
Bunn  I'.  Buim,  12  W.  K.  561,  L.  JJ.  "  Jur.  N.  S.  2.     For  cases  of  impeached  docu- 

6  Ante,  pp.  562-568,  680,  715,  716.  ments,  see  ante,  p.  1830. 

7  See    Wigram   on    Disc.    287  ;    and   see  8  Phillips  v.  Evans,  2  Y.  &  C.  C.  C.  647. 
Neate  v.  Latimer,  2  Y.  &  C.  Ex.  257;  S.  C,  9  Gough  v.  Offley,  5  De  G.  &  S.  653. 
I^atimer  «.  Neate,  11  Bligh  N.  S.  149;    4  CI.  i  Freeman  v.  Butler,   ubi  sup.;    and  see 

6  F.  570;  and  see  2  Phil.  490;  Gill  v.  Eyton,       Gibson  v.  Hewett,  9  Beav.  293. 

7  Beav.  155;  Greenwoods.  Rothwell,  ib.  291 ;  2  Qrd.  XLII.  3.  For  forms  of  order,  see 
Crisp  V.  Platel,  8  Beav.  62;  Browne  ».  Lock-  Seton,  1040  et  seq.  As  to  deposit  and  pro- 
hart,  10  Sim.  421;  4  Jur.  167;  Johnsons.  duction  of  documents  in  proceedings  by  Spe- 
Tucker,  11  Jur.  382,  V.  C.  E. ;  Cannock  v.  cial  Case,  see  13  &  14  Vic.  c.  35,  §  18. 
Jauncey,  1  Drew.  497;  Jones  v.  Jones,  Kay  8  Maund  v.  Allies,  4  M.  &  C  503,  507;  3 
Ap.  6;"  Lewis  v  Davies,   17  Jur.  253,  V.  C  Jur.  309. 
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for  the  sake  of  convenience.''  And  where  the  party  states  that  the  books 
and  papers  are  in  constant  use  in  his  business,  and  necessary  for  that 
purpose,  and  that  the  deposit  of  them  in  Court  will  be  productive  of 
injury  to  him,  the  Court  will,  in  the  first  instance,  give  credit  to  that 
statement,  and  order  that  they  be  produced  at  the  place  of  business  at 
which  they  are  in  use  ;  and  if  the  applicant  does  not  obtain  a  satisfac- 
tory inspection  of  them  there,  it  is  open  to  him  to  apply  for  a  further 
order.'  Acting  upon  this  principle,  the  Court  now  usually  orders  the 
production  at  the  place  of  business  of  the  party's  solicitors ;  ^  but  as 
such  an  order  is  made  for  the  party's  convenience,  the  Court  will  not 
allow  his  solicitors  to  make  any  charge  against  the  applicant  for  the 
inspection  ;  ^  and  where,  at  the  request  of  the  applicant,  they  make  any 
copies  he  may  require  and  is  entitled  to  take,  they  are  only  entitled  to 
the  usual  law-stationer's  charges.^ 

"Where  an  order  for  production  at  a  solicitor's  office  has  once  been 
made,  production  at  the  same  place  will,  in  the  absence  of  special  cir- 
cumstances, be  directed  by  all  subsequent  orders.^ 

The  order  directs  production  to  the  party,  his  solicitor,  and  agents  ;  ^° 
but  it  seems  that  these  words  mean,  his  solicitors  in  the  cause,  and  some 
person  professionally  connected  with  them,  or  his  general  agents  ; 
and,  accordingly,  do  not  authorize  production  to  *  an  accountant  *1837 
or  agent  specially  employed  for  the  particular  ])urpose  of  inspect- 
ing the  documents  ;  ^  but  if  required  by  the  circumstances  of  the  case, 
an  order  directing  the  production  to  such  a  special  agent  will  be 
made.'^ 

Where  an  undertaking  to  produce  the  documents  to  a  party  has  been 
given,  the  production  must  be  made  to  his  solicitors  and  agents,  unless 
that  is  guarded  against,  and  so  expressed.* 

The  documents  are  usually  directed  by  the  order  to  be  produced  at 
any  examination  of  witnesses,  and  at  the  hearing  of  the  cause. ^ 

The  effect  of  the  order  for  the  production  of  documents  is  only  to  give 


*  The  nile  adopted  hy  tho  Master  of  the  »  Groves  v.  Groves,  2  W.  R.  86,  V.  C.  W. ; 
Rfjlls   is  always  to  onler  production  out  of  and  see  Mertens  r.  IlaiKli,  "'"' •«"/^- 

Ck)urt,  unless  some  special  f,'roun(lsare  shown  l"  See  forms  of  orders,  Si-ton.  1040  ct  sei/. 

by  the  partv  seekinf;  production  for  ordering;  •   Hartley  r.  Itnrllcy.  1  Drew. '2.i;t :   IC.Iur. 

the  documents  to  lie  de[)osite(l  in  Court.  lOfi'i:    Suniinerliild  r.  I'richard,    17  lUav.  !>; 

'•  (Jranc  r.  Cooper,  4  M.&C.  2(i:t:  Gardner  lo   Hare   Ap.   OK;     17   .hir.  .'t(jl;    Coliinan  r. 

r.    DanKerticlil,    5    Heav.    ;!8I) ;     I'rcntiie    r.  West    Hartiejiool  Itailway  Co.,  5  L   T.  N.  S. 

Phillips,  2  Hare,  1,')2;    Mavor  of   Ikrwiek  v.  'iOO,  V.  C.  \V.;   Draperr.  Manchester  &  Shef- 

Murray,    1    M'N.  &   G.   5;}0;    Vi  Jur.    lOO.'J;  field   Itailwav   Co.,   3DcG.,   F.  &  J.   23;    7 

Carcw' r.    Davis,    21    Iliav.    21.'t;    Tallxit  i>.  Jur.  N.  S.  Sfi. 

Mar-hfield,  1  Uw  I(<p.  Fv|.0;    11  Jur.  N.  S.  "^  Itcniuirdet  t).  Taylor,    1   .T.  &  H.  38.1;    7 

!»01,    V.   C.   K.;    Mertcns   r.    Hai>,'li,    Johns.  Jur.  N.  S.  328:    Swansea   Viilc   l!aihvay  Co. 

73.');    Hooi)«r  r.  Gunwn,  2  J.  &  H.  (i02.     For  «    Miidd,  L.  K.  2  Kip  274 ;    12  Jur.  N.  S.  6(11, 

form  of  suninions,  »ee  Vol.  III.  V.  C.  W. 

«  For  forms  of  orders,  see   Seton,   1040-  «  Williams  r.  Prince  of  Wales  Life  Co.,  23 

1042.  Heav.  .'138;  3  Jur.  N.  S.  .■).'). 

7  Woodroffep.  Daniel,  10 Sim.  120;  Flock-  *  See  Wheat  r.  Graham,  7  Sim.   fil;    and 

ton  P.  I'eake,  12  W.  R.  1023,  V.  C.  W.  forms  of  orders,   Seton,  WW  rt  nrq.     fl'end- 

*  Kennedy  »'.  Georjje,  U  W.  K.  218,  V.  ('.  in^^  an  appeal  from  order,  production  not  re- 
S. ;    and   see"   Prentice  v.   Phillips,    2   Hare,  quired.     Ki  llv  r.  llutton,  16  W.  R.  910.] 
152. 
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the  applicant  the  power  of  inspt'ctiiiu-  and  taking  copies  of  them.  It 
does  not  make  the  doeunu-nts  evidence  in  the  cause,  unU'ss  the  mere 
circumstance  of  their  coming  out  of  the  custody  of  the  party  wouUl,  in 
itself,  render  them  admissible  evidence.  Where  the  documents  have 
been  deposited  with  the  Record  and  Writ  Clerk,  the  order  for  produc- 
tion, in  itself,  establishes  that  the  documents  came  out  of  the  party's 
custody :  so  that  it  is  not  necessary  to  enter  into  any  evidence  for  the 
purpose  of  proving  that  fact.^ 

A  party,  who  has  obtained  inspection  and  production  of  documents, 
under  an  order  of  the  Court,  has  no  right  to  make  pubUc  the  informa- 
tion so  obtained ;  and  will,  if  necessary,  be  restrained  by  injunction 
from  so  doing ;  ®  nor  will  he  be  permitted  to  make  use  of  the  informa- 
tion for  purposes  collateral  to  the  suit.'' 

If  the  documents  are  ordered  to  be  deposited  at  the  Record  and  Writ 
Clerks'  office,  the  original  order  should,  if  possible,  be  produced ;  and, 
in  every  case,  a  copy  of  the  order  and  a  schedule  of  the  documents  must 

be  left  at  the  time  the  deposit  is  made.** 
*1838  *  Inspection  of  documents  so  deposited  will  be  refused,  as 
well  to  the  party  depositing  them,  as  to  a  plaintiff  or  de- 
fendant, unless  he  is  either  suing  or  defending  in  person,  or  is 
introduced  by  his  solicitor.^  Where  liberty  to  inspect  is  given  in 
the  ordinary  form,  the  party  entitled  to  inspect  may  do  so  in  the 
absence  of  the  party  depositing  the  documents :  where,  therefore,  it 
is  desired  that  this  practice  should  be  modified,  the  order  should  be 
qualified  accordingly.'^  A  defendant  is  not  allowed  to  inspect  docu- 
ments deposited  by  a  co-defendant,  unless  expressly  authorized  so  to 
do  by  order,  or  the  inspection  is  sanctioned  by  such  co-defendant,  or 
by  the  plaintiff.^ 

Copies  of,  or  extracts  from,  documents  inspected  may  be  taken  by  the 
person  making  the  inspection,  without  payment  of  any  fee  ;  and  any 

6  Tavlor  v.  Salmon,  3  M.  &  C.  422.  and  ten  in  dc-ptli,  or  fifteen  in  length,  twelve 

6  Williams  v.  Trince  of  Wales  Life  Co.  in  width,   and  six  in  depth,  a  box  will  in 

uli  gup.  f^eneral  be  required.      Tlie  box  must  have  a 

"  Richardson  v.  Hastings,  7  Beav.  354;  lock  and  key;  and  the  key  should  have  a 
and  see  Tagg  v.  South  Devon  Kailwav  Co.,  parchment  label,  with  the  short  title  of  the 
12  Beav.  151 ;  Reynolds  v.  Godlee,  4  K!.  &  J.  cause,  and  the  name  of  the  solicitor  or  party, 
88.  A  defendant  cannot  refuse  to  jiroduce  written  thereon.  Ibid. 
private  and  confidential  letters  from  a  i  l'.raithwaite's  Pr.  .509.  No  fee  is  pay- 
stranger  on  the  ground  that  the  writer  for-  able  by  a  party  inspecting  his  own  docu- 
bid.^  their  production.  But  the  plaintiff  will  ments;  but  the  following  fees  are  payable  on 
be  put  upon  an  undertaking  not  to  use  them  inspection  by  other  parties:  If  occupied  not 
for  any  collateral  object,  flopkinson  v.  Lord  more  than  one  hour,  5». ;  and  if  more  than 
Burgh'lev,  L.  R.  2  (jh.  Ap.  447.  one   hour,  pei-   dum,   10s. ;    Regul.   to   Ord. 

8  Braithwaitc's  Pr.  500.     The  documents  Sched.  4;  Hraithwaite's  Pr.  508.     The  fee  is 

must  be  made  up  in  a  parcel,  or  enclosed  in  a  not  charged,  where  the  inspection  is  merely 

wooden  or  tin  box;  and  the  short  title  of  the  made  to  select  a  document  on  bespeaking  a 

cause,    and   the   name    and   address   of    the  copy  of  it.     See  ibid.     The  fee  is  payable  in 

solicitor  or  party  making  the  deposit,  must  Chancery  fee-fund  stamps,  impressed  on,  or 

be   written   on   the   parcel   or  box.     Strong  affixed  'to,    a    memorandum   of   inspection, 

brown  or  cartridge  paper  should  be  used  for  For  form  of  memorandum,  see  Vol.  lU. 

the  parcel.     Where  the  parcel  would  exceed  2  IJraithwaite's  Pr.  909. 

about  twelve   inches  in   length  and  width,  «  See  ibid. 
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such  copies  or  extracts  ma}-  be  obtained  by  him  from  the  Record  and 
Writ  Clerks'  office.* 

K  documents  deposited  in  Court  are  afterwards  required  to  be  pro- 
duced at  any  examination  of  witnesses  in  the  cause,  or  in  Court,  or  at 
any  of  the  offices  of  the  Court,  the  Record  and  Writ  Clerk  will  attend 
with  them  on  request,  on  a  memorandum  bespeaking  the  attendance 
being  left  with  him,  and  on  pa^-ment  of  the  proper  fee  ;  ^  but  if  the  pro- 
duction is  required  at  any  place  out  of  the  Court  of  Chancer}-,  or  its 
offices,  an  order  must  be  procured  for  the  Record  and  Writ  Clerk  to 
attend  with  the  required  documents  :  as  the  usual  order  onh'  authorizes 
the  production  at  any  examination  of  witnesses  in  the  cause  or  at 
the  rehearing.®  This  order  ma}'  be  obtained  on  motion  of  course, 
or  on  petition  of  course  at  tlie  Rolls,  supported  by  an  affidavit  that 
the  production  of  the  documents  is  necessary  for  the  purposes  of  evi- 
dence.^ 

In  the  absence  of  any  special  case  being  made,  documents  deposited 
in  Court  will  not  be  ordered  to  be  taken  out  of  the  jurisdiction,  for  the 
purpose  of  being  produced  at  an  examination  of  witnesses.* 

When  the  purpose  for  which  the  documents  have  been  deposited  in 
Court  is  satisfied,  the  person  who  has  produced  them  is  entitled 
*to  have  them  dehvered  out  to  him.^  An  order  is,  however,  *183'J 
necessary :  which  may  be  obtained  on  motion  or  summons  with 
notice  ;  or,  by  consent,  on  petition  of  course  at  the  RoUs.^  A  copy  of 
the  order,  or  of  so  much  thereof  as  directs  the  delivery  out,  with  a 
receipt  signed  by  the  person  to  wh(jm  the  deliveiT  out  is  directed  to  be 
made,  and  witnessed,  must  be  left,  and  tlie  original  order  must  be  pro- 
duced, at  the  Record  and  Writ  Clerks'  office,  at  the  time  the  application 
for  the  deliver}'  out  is  made.' 

An  order  for  the  production  of  documents  is  enforced  by  attaclmient, 
or  other  process  of  contempt,  in  the  usual  manner.*  The  attachment 
will  be  sealed,  on  proof  by  affidavit  of  due  service  of  the  order,  and  of 
the  default  in  producing  the  documents.*  If,  however,  the  documents 
have  been  ordered  to  be  left  at  the  Record  and  Writ  Clerks'  office,  no 

*  Ihul.     Tlio  rliarfTft  is  id.  ner  folio,  pay-  '  Braithwaitc's  Pr.  507.     For  form  of  or- 

ftble  in  fec-fuinl  stain|>.H,  atlixi'*!  to  tlie  copi'ea  der,  m-c  Setoii,  I0(!2;  and  for  forms  of  iio(ic» 

or  cxtractH.     K<(;ui.  to  <  ird.  Slu-d.  4.  of  mution,  BuminuiiB,  and  petition,  nee  Vol. 

6  Braithwaitc's  I'r.  5iMi,  ."jl^.     For  the  f<-e  III. 

payable,  me  ante,  p.  872  note  (G);    and  for  *  Braithwaitc's  Pr.  507.     Where  the  per- 
form of  memorandum,  nee  Vol.  III.  Hon   enlilli'd    attends   in   person,    he   si^fns  a 
8  See  fonns  of  ordcrB,  Seton,  1040,  Nog.  receipt  pnpand  in  the  ollice,  on  the  doc-ii- 
1    3;  1041,  No.  5.  ments  brinj;  delivered  to  hiui.     For  form  of 

7  Braithwaiti's  Pr.  .Wfl,    514;    and   anif,  receipt,  see  Vol.  III. 

p.  872.     lor  the  fees  pn\  utile,  see  ih.  n.  (<);  *  Ante,  p.  1042  tt  seq.     As  to  the  power 

and  for  fonnt  of  motion   pafs-r,  p4-tition,  and  of  seijuestrators  U>  seize  documents  ordered 

memorandumbcspeakingattendancc,  see  Vol.  to  he  dejMisited,  see  ante,  p.  lorifj;    and  an  to 

III.  enforcing  an   alVidavit  as   to  documents,  seu 

«  Ijifone  r.  Falkland  Inlands  Co.  (No.  2),  ante,    p.  182a  </  nco. 
4  K.  vSt  J.  39.  6  Braiihwaite's  Vr.  .WS.     For  forms  of  at- 

1  Dunn    V.   Dunn,    3    Drew.   17;    18  Jur  tachment.  indorsement,  j>racij>e,  and  alFida^ 

1008;  7  De  (i.,  M.&  G.  2.'i;  1  .lur.  N.S.  122.  vitn.  see  Vol.  III. 
and  see  Jenner  r.  Morris,    L.  H.  1  Ch.  Ap. 
603 
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aflada^'it  of  default  in  making  tlie  deposit  will  be  required,  as  that  will 
sulliciently  appear  from  the  oflice  books.'  Where  the  plaintiff  was  shown 
a  document,  inspection  of  which  was  refused  until  counsel's  opinion  had 
been  taken  whether  it  was  privileged,  and  subsequently  the  defendant 
declared  that  he  had  lost  it,  an  attachment  was  ordered  to  issue.'' 

•  Braithwaite's  Pr.  171.  '  Lord  Mornington  v.  Keane,  4W.  R.  793, 

V.  C.  W. 
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SOLICITORS. 
Section  I.  —  Sutnmary  Jurisdiction. 

FoRMERLT,  the  sworn  clerks  were  the  only  recognized  agents  of  par- 
ties prosecuting  causes  in  Chancer}- ;  but,  as  the  business  of  the  Court 
increased,  their  number  became  insufficient  to  enable  them  to  conduct 
throughout  the  suits  of  all  the  claimants.  Consequentl}',  the  practice 
arose  of  confining  the  duty  of  the  sworn  clerks  to  the  performance  of  a 
certain  portion  of  the  business  in  every  suit ;  and  the  remainder  was 
performed  b}-  solicitors  duly  admitted  as  officers  of  the  Court.  Upon 
the  abolition  of  the  Six  Clerks'  office,^  the  duties  performed  by  the  six 
clerks,  and  the  sworn  clerks,  were  divided  between  the  Clerks  of  Rec- 
ords and  Writs  and  the  solicitors  of  the  Court.*  The  former  body  were 
intrusted  with  the  custody  of  the  records  of  the  Court,  and  generally 
with  that  part  of  tlu;  duties  of  the  six  clerks  and  sworn  clerks  in  which 
they  acted  as  confidential  officers  of  the  Court:*  whilst  the  solicitors, 
in  addition  to  their  former  duties,  have  now  to  perform  such  portions 
of  the  business  of  the  sworn  clerks  as  had  reference  more  exclusively  to 
the  suitor,  and  was  transacted  by  them  as  his  agents.* 

Solifitr^rs  have  always  been  considered  and  treated  as  authorized 
officers  of  the  Court ;  and,  as  a  consc(ju(,'nce  of  their  position,  tlie  Court 
has  always  exercised  a  summary  jurisdiction  over  them.  Thus,  if  a 
8olicit/>r  is  guilty  of  gross  professional  misconduct,  and  the  facts  are 
established  by  evidence,  the  Court  will,  upon  motion  or  petition,  order 
his  name  to  be  struck  off  the  rolls  of  solicitors  entitled  to  prac- 
tise  in   the   Court.'     The   Court   will   also,    under  *  its  general  "IS  II 

J  Bv  5  &  0  Vic.  c.  103.  *  S«-«  Ord.  III.  1. 
•3  An  to  the  arlmi-Mon  of  <<oliritorn  nn<l  »  2  Alk.  173;  Re  Martin,  4  Renv.  337; 
atlnriK'VH.  mid  (f'''>'"'"v  <"  *"  *•'•'''■  dutir«  WIkiiIIiv  r.  Ba-stow,  Jie  Olliiis,  7  DeO.,  M. 
and  linliilitifs,  »■<•.■  (t  &  7  Vir-.  r.  73.  a«  amond.  d  it  (J.  V!(!f,  .V.S;  1  .lur.  N.  S.  1 12ri ;  lie  ('hand- 
by  7  &  H  Vir.  c.  Kd  ;  M  &  l.')  Vic  c.  HK:  23  h-r.  22  B<-av.  253;  2  Jur.  N.  S.  3(l(i ;  Uf 
&.  24  Vic.  c.  127;  Chittv'H  Ar.h.  24-i:i:>:  Hall.  2  .Iiir.  N.  S.  033,  V.  ('.  S. ;  Thorndik.' 
f 'hilt v'x  Konn.«,  1-37:  and  I'uliin«'H  I.nw  ..f  r.  llnnl.  .^.hir.  N.S.  H7it,  SH2,  L.  .1.1.  I<'r 
AUorni-yo,  p'lMiim.  f.Scc,  u*  to  authority  of  forniH  of  ordcrw,  see  Si'ton,  8t>.'),  Hfif);  and  mo 
■olicitor  to  di'ltle  ciainm  upon  a  K^nvsai  rv-  cbh<-s  n-fcrrtd  to  in  note,  ih.  8<>(];  and  sec 
tainor,  and  the  [K.wcr  of  the  (V,iirt  to  net  PullinK,  4»!1  ft  jrcy. ;  and  Chitty's  Art^h.  144 
aoidf  hi"  aition  in  a  [Miidin;;  Kiiit,  Ticket  v.  et  trr/.,  for  the  iirarticn. 
M«T<  haul'.'  Bank.  .32  Ark.  .3»0.]  (See.  a»  to  coiidu.  t  of  a  fwdirilor  which  will 

»  bee  DOW  Ord.  I.  3&-63.  authorize  thu  Ojurt  to  act,  I'eoplo  v.  Gwd- 
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jmisdiction,  ordor  a  solicitor  to  pay  over  money  which  he  has  received 
on  bohulf  of  a  client,  but  retains  in  his  own  hands. ^  This  general 
jurisdiction  will,  however,  onl}-  be  exercised  in  respect  of  acts  done 
lor  the  applicant  in  the  character  of  a  solicitor,  and  not  in  respect  of 
acts  done  in  a  dillerent  character,  or  as  the  solicitor  for  another 
person.^ 

Before  the  G  &  7  Vic.  c.  73,  the  summary  jurisdiction  of  the  Court 
was  usually'  put  in  force,  where  a  person  applied  for  aid  in  gaining  pos- 
session of  deeds  and  documents  retained  by  his  solicitor :  and  as  the 
Court  would  not  order  the  solicitor  to  deliver  up  the  deeds  of  his  client 
without  providing  for  the  payment  of  what  was  due  for  professional 
charges  to  the  solicitor,  the  Court  extended  its  summary  jurisdiction  by 
making  orders  upon  petition  for  the  delivery  and  taxation  of  the  solici- 
tor's bill,  and  b}'  putting  the  client  making  the  application  upon  terms 
which  insured  payment.*  Upon  a  similar  principle,  if  a  solicitor  retained 
money  received  by  him  in  his  character  of  solicitor  for  the  use  of  his 
client,  his  bill  was  taxable  :  *  though  it  contained  no  charges  for  business 
of  such  a  kind  as  would  have  rendered  it  taxable  under  the  provisions 
of  an}-  statute  previous  to  the  6  «&  7  Vic.  c.  73.     Where  the  application 


lick,  79  111.  148;  Matter  of  Niles,  5  Daly, 
465;  Watson  v.  Citizens'  Savings  Bank,  5 
S.  C.  159;  Matter  of  Browne,  2  Col.  T.  553; 
Matter  of  Kelly,  62  N.  Y.  198.  Indulgence 
in  vices,  affecting  the  moral  character  to  some 
extent,  but  not  the  personal  or  professional 
integrity,  is  not  a  sufficient  ground  :  Baker  v. 
Commonwealth,  10  Bush,  592 ;  but  erasing 
the  word  "not"  in  a  letter  from  a  Circuit  to 
a  County  Judge,  advising  the  latter  not  to 
allow  bail  to  one  indicted  for  murder,  is  suffi- 
cient: /(i. ,- so  is  changing  an  affidavit:  People 
t'.  Leary,  84  111.  190;  or  failing  to  pay  over  on 
demand  money  collected :  People  v.  Cole,  84 
111.  327.  As  to  lapse  of  time  and  vagueness 
of  charge,  see  People  v.  Allison,  68  111.  151. 
As  to  mode  of  procedure.  Matter  of  VVool,  36 
Mich.  299;  Matter  of  Brewster,  19  N.  Y. 
Sup.  Crt.  109;  Foster  v.  Townsend,  68  N.  Y. 
2)3.  And  see,  as  to  disbarring  by  a  United 
States  Court,  Ex  parte  Robinson,  19  Wall. 
505.  The  investigation  of  charges  of  fraud- 
ulent conduct  in  transactions  between  client 
and  solicitor  belongs  peculiarly  to  equity. 
Brovles  v.  Arnold,  11  Heisk.  484. 

The  general  rule  recognized  in  this  coun- 
try is,  that  an  attorney  is  liable  for  the  want 
of  such  skill,  prudence  and  diligence  as  law- 
yers of  ordinary  skill  and  capacity  commonly 
possess  and  exercise;  and  whether  given 
facts  amount  to  actionable  negligence  is  a 
question  of  law  for  the  Court.  Gambert  v. 
Hart,  44  Cal.  542.  And  see,  on  this  subject, 
Caverly  v.  McOwen,  123  Mass.  574;  Walker 
r.  Stevens,  79  III.  193;  Chase  v.  Ileaney,  70 
111.268  (citing  23  111.  385;  40  111.210;  10 
How.  469  :  34  Mo.  429);  Hawkins  v.  Smith, 
56Ga.  571;  Ryan  v.  Ashton,  42  Iowa,  365; 
Campbell  v.  Brown,  2  Woods,  349;  Bowling 
Green,  &c.  v.  Todd,  52  N.  Y.489.  The  law 
imputes  to  an  attorney  knowledge  of  defects 
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ill  legal  proceedings  for  the  sale  of  property 
taken  under  his  direction.  Galpin  v.  Page, 
18  Wall.  350.  And  see  Brent  v.  Marvland, 
18  Wall.  430.  But  a  bill  will  not  lie  against 
a  solicitor  for  negligence  in  investigating  a 
title,  the  remedy  being  at  Law.  British  Mu- 
tual Investment  Co.  v.  Cobbold,  L.  R.  19  Eq- 
627;  nor  for  an  accounting  against  a  .solicitor 
for  investing  in  a  worthless  security,  where 
the  transaction  was  isolated  :  Mare  v.  Lewis,  4 
Ir.  Eq.  219;  see  McUaniels  v.  Cutler^  3 
Brewst.  57;  Dixon  v.  Wilkinson,  4  De  G.  & 
J.  508.] 

1  Mawhood  v.  Milbanke,  15  Bcav.  36 ;  Re 
Becke,  18  Beav.  462;  Re  Lawrence,  2  Sm.  & 
G.  307 ;  18  Jur.  742;  iJe.Cullen,  27  Beav.  51; 
Re  Garrold,  1  W.  N.  300,  L.  JJ. 

2  Dixon  V.  Wilkinson,  4  Drew.  614 ;  4  De 
G.  &  J.  508;  5  Jur.  N.  S.  1063;  Re  Harvey, 
27  Beav.  330;  Re  Blanchard,  3  De  G.,  F.  & 
J.  131;  7  Jur.  N.  S.  505;  and  see  Pulling, 
429.  As  to  the  summary  jurisdiction  against 
agents,  see  ib.  448.  This  jurisdiction  is  very 
special,  and  will  not  be  exercised  on  a  sum- 
mons for  taxation.  Re  Forsvth,  2  De  G.,  J. 
&  S.  509;  11  Jur..  N.  S.  6*15;  ib.  213;  34 
Beav.  140.  [The  Court  refuses  to  sanction 
contracts  between  solicitor  and  client,  except 
upon  full  notice  and  good  faith.  See  Wat- 
son V.  Rodwell,  7  Ch.  Div.  625,  for  a  case 
where  settled  accounts  between  solicitor  and 
client  were  opened.  And  McPherson  v.  Watt, 
3  Ap.  Cas.  254,  wiiere  a  purchase  by  a  solic- 
itor from  a  client  was  set  aside  solely  on  the 
want  of  notice.] 

3  h'xpiirte  Earl  of  Uxbridge,  6  Ves.  425; 
Re  Murray,  1  Russ.  519;  Re  Rice,  2  Keen, 
181. 

4  Re  Barker,  6  Sim.  476;  and  see  Wilson 
V.  Gutteridge,  3  B.  &  C.  157;  Dagley  v. 
Kentish,  2  B.  &  Ad.  411. 
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for  taxation  of  a  solicitor's  bill  was  not  made  until  after  payment,  the 
Court  exercised  a  discretionary  power  in  determining  whether  such  tax- 
ation should  be  ordered.  It  was  necessary,  however,  to  make  a  strong 
case  when  a  client  applied  for  taxation  of  his  solicitor's  bill  after  pay- 
ment and  due  opportunity  for  investigating  the  items :  although  the 
CoiM-t  would  give  relief,  after  any  length  of  tune,  if  a  case  of  fraud  or 
improper  conduct  were  proved  against  the  solicitor.  It  seems  also,  that 
when  thei-e  was  an  application  to  open  a  solicitor's  bill  upon  the  ground 
of  improper  charges,  the  respondent  was  as  much  entitled  to  have  the 
l>articular  items  stated  in  the  petition,  as  a  defendant  to  a  bill  filed  for 
the  purpose  of  opening  a  settled  account  is  entitled  to  have  the  particu- 
lar items  on  which  the  plaintitf  intends  to  rely  stated  in  the  bill.^ 

It  is  impossible  to  state  clearly  the  cii'cumstances  under  which 
the  Court  will  make  orders  for  the  delivery  up  by  a  solicitor 
•  of  the  deeds  of  his  client  without  first  investigating  the  nature  *1842 
and  extent  of  the  Uen  which  he  possesses  in  respect  of  his  bills 
fur  professional  charges.  This  lieu  extends  as  well  to  deeds  or  docu- 
ments of  the  cUent  which  may  chance  to  be  in  the  solicitor's  hands  in 
the  course  of  business,  as  to  any  fund  recovered  in  a  suit  conducted  by 
him.  There  is,  however,  a  material  distinction  between  the  lien  upon 
a  fund  realized  in  a  cause,  and  the  lien  which  a  soUcitor  has  upon  papers 
deposited  in  his  hands  by  a  client.  The  Uen  upon  such  a  fund  extends 
only  to  the  costs  of  the  particular  suit  under  which  the  fund  arises ; 
Ijut  to  this  limited  extent  the  solicitor  is  entitled  actively  to  enforce  it : 
whereas  the  right  of  a  solicitor  to  retain  possession  of  the  deeds  and 
papers  of  a  client  extends  to  all  professional  costs, ^  but  cannot  be 
actively  enforced. ^  The  lien  of  a  solicitor  exists  only  between  the 
soliciUjr  on  the  one  side,  and  the  client,  or  persons  claiming  under  him, 
on  the  other :  it  is  not  allowed  to  prejudice  the  rights  or  equities  of  the 
persons  claiming  adversely  and  paramount  to  the  client :  even  where 
the  papers  have  come  into  the  solicitor's  hands  without  notice  of  such 
rights  and  equities.^  Tlie  solicitor  must,  therefore,  produce  documents 
in  his  possession  in  order  that  they  may  be  used  in  evidence  between 
third  parties  ;  *  and  wiiere  an  infant,  on  coming  of  age,  repudiatc's  a 
Buit  brought  in  his  name,  tlic;  solicitor  for  tlu^  next  friend  cannot  claini 
a  lien  on  the  title  deeds  of  the  infant's  estate.*^ 

6  Horlr-rk  r.  Smith,  2  M.  &  C.  405,  522;  id.  108;  Verity  r.  Wyldc,  4  Prow.  427;   lie 

WatcrH  V.  Tavicr,  U,.  52<i,  r>:)r>;  aul,,  u.  ;J71.  MhvIkw,  7   W .  U.  ."irjl,  V.  (".  K.;  Turner  v. 

1  /.z  mir//. Sl.rlinK.  10  V'<;h  25H;  j'x  nmte.  tcti.M,  20  I?ii»v.  185;  1  Jur.  N.  S.  48(;;  7  Do 

i  j.r.D.Tlon,    18  V.-H.  2H2;  Worrall   v.  John-  (1..  M.&   (;.  24.1;   1  .Jur.   N.  S.    I0.'.7.     [S.-o 

Boii,  2.1.  &  W.  214,  218.  H.lnii.-v   v.   Kfriiuh,  L.  I!.  !•   Ch.   A[).  'J18; 

■i  U..z.,n  f.   It-.llftn.l,   4   M.   &  C.   .154;    4  l-arhiill  r.  Tarhull.  I-.  K.  7  l^i.  281;.] 

Jur.  7r..'J:  r/fi  re  Sn.ll.  0  (.'h.  Div.  Kmj.  *  Hope  ».  tichlcll,  7  Vv  (;.,  M.  &  (1.  .1.11; 

8  MolAvorth   r.    l:oM)iiiH.   2  .lo.   &    tat.  1  Jur.  N.  S.  005 ;  20  H.av.  4.18;  /ff  ( "Hincroii 

a.iS;  HawtrtM-  v.  Wat-on,  2   K<;i-n,  71.1,  717;  Conlhrook  Coinpiiny,  25  Ui-av.  1;  Hra.MHii)g- 

IJakcr  V.  Il.-ii.lfr'.on,  4  Sim.  27;  H'ii  r.  Tay-  ton  ,•.  llrasKinL'l..ii,  1  S.  iV  S.  4.'j5. 

lor,  8  Sim.  210;  KLhr  i-.  Jon.-,  2  Y.  &  CC  ''  iMinn  v.  I)unn,  7  D.-  (i.,  M.  &  f..  25 ;  1 

C..12!»;  Catlell  p.  Sinion».,  0  IS.av.  .'104;   IVilv  Jur.  N.   S.  122;  .J  Drew.   17;  18  Jur.   1008; 

r.  VVathen,  1  De  (i.,  .M.  &  (J.  10;   10  .lur.  47;  ante,  pp.  78,  7'J. 
Francid  v.  Iranci.t,  2  De  (j-,  M.  &  tl.  7a;  5 

1761 


♦1843  SOLICITORS. 

Although,  however,  the  lieu  of  a  solicitor  will,  iu  general,  prcvaQ 
agaiust  persons  claiming  under  the  client,  yet,  where  a  client  has  trans- 
ferred, either  wholly  or  partially,  his  interest  in  the  estate  to  which  the 
papers  relate,  the  solicitor  will  only  be  able  to  claim  a  lien,  as  agamst 
the  person  to  whom  the  estate  is  so  transferred,  to  the  extent  of  the  sura 
which  was  due  to  the  solicitor  at  the  time  of  the  transfer.  Thus,  it  Jias 
been  decided,  that  a  solicitor  can  only  claim,  as  against  a  judgment 
creditor  of  his  client,  a  lien  upon  the  deeds  of  his  estate  for  the  amount 

of  costs  incurred  prior  to  the  rendition  of  the  judgment.^ 
*1843  *For  the  purpose  of  creating  a  lien,  all  that  is  necessary  is, 
that  the  papers  should  come  into  the  hands  of  the  solicitor  in  the 
course  of  his  professional  business  :  if  the  intention  is  to  deposit  papers 
for  a  particular  purpose,  and  not  to  be  subject  to  the  general  lien,  a 
special  agreement  must  be  made.^  It  is  necessary  that  the  documents 
should  have  come  into  his  hands  in  his  professional  character :  for,  if 
they  came  to  him  in  any  other  capacity  :  as,  for  instance,  in  that  of 
steward  of  a  manor  :  he  will  have  no  lieu  upon  them.^ 

As  a  general  rule,  where  the  solicitor  has  once  acquired  a  lien  upon 
the  papers  of  his  client,  possession  may  be  kept  of  them  until  they  are 
redeemed  by  the  full  pajTnent  to  the  solicitor  himself  of  the  sum  in  respect 
of  which  the  lien  exists. »  He  may,  however,  it  seems,  be  ordered  to  de- 
liver them  up,  upon  the  amount  of  his  demand  being  paid  into  Court.* 

A  solicitor  cannot,  however,  refuse,  on  the  ground  of  his  lien,  to  pro- 
duce an  order  of  the  Court,  for  the  purpose  of  its  being  enter«d,^  or 
corrected  ;  ®  nor  will  his  lien  be  allowed  to  prevent  the  course  of  justice, 
by  hindering  the  prosecution  of  a  suit ;  ^  and  where  the  withholding  of 
the  document  would  occasion  the  loss  of  the  property  itself,  the  Court 
will  make  a  special  order  to  prevent  the  lieu  having  that  effect.^ 

The  right,  however,  of  the  solicitor  to  refuse  production  of  documents 
deposited  with  him  until  his  bill  is  paid,  will  not  be  allowed  to  prevail 
when  the  relation  of  solicitor  and  client  has  been  terminated  by  any  act 
of  the  solicitor  himself :  though  it  is  otherwise  where  the  solicitor  is  dis- 
charged by  his  client  or  his  representatives.®  In  a  case  where  the  soli- 
citor discharges  himself,  whether  he  does  it  directly,  or  does  some  act 

6  Blunden  c.  Desart,  2  Dr.  &  War.  405;  v.  English,  7  Beav.  10;  Turner  v.  Letts,  7  De 

and  see   Smith  v.  Chichester,  ib.  393;    Re  G.,  M.  &  G.  243;  1  Jur.  N.  S.  1057;  Wat- 

Gregson,  26  Beav.  87;  and  as  to  lien  of  mort-  son  v.  Lyon,   7  De  G.,  M.  &  G.  288;  [Ax 

gagee's  solicitor,  as  against  mortgagor,  see  parte  Yalden,  4  Ch.  l)iv.  129]. 

Wakefield  v.  Newton,  G  Q.  B.  276.     [And  if  *  Re  Bevan  and  Whitting,  33  Beav.  439; 

the   solicitor  of  the   mortgagor  draw  up    a  Mills  v.  Finlay,  1  Beav.  560,  562;  Clutton  v. 

mortgage  deed,  he  cannot  claim  against  the  Pardon,  T.  &  R.  304 ;  Re  Jewitt,  34  Beav. 

mortgagee  a  lien  for  pre-existing  fees :   /n  re  22;  but  see  Richards  v.  Platel,  C.  &  P.  79. 

Snell,  6  Ch.  Div.  105;  In  re  Mason,  10  Ch.  6  Clifford  v.  Turrill,  2  De  G.  &  S.  1 ;  12 

Div.  729;  but  he  can  as  against  the   mortr  Jur.  428;  see  nnte,  p.  1016. 

gagor :  In  re  Messenger,  3  Ch.  Div.  317.]  6  Bird  v.  Fleath,  6  Hare,  236 ;  12  Jur.  861 ; 

1  Ex  parte  Sterling,  16  Yes.  258;  and  see  see  ante,  pp.  1029,  1030. 

Cowell  V.   Simpson,   ib.   375  :    Vaughan   v.  7  Webster  v.  Leigh  Hunt,  9  W.  R.  804,  V. 

Vanderstegen,  2  Drew.  408  ;  Re  Leah,  6  Jur.  C.  K. ;  and  see  Merryweather  v.  Mellish,  13 

N.  S.  .387,  L.  JJ.  Ves.  161. 

2  Champernown    r.    Scott,   6    Mad.    93;  8  Richards  v.  Platel,  C.  &  P.  79. 
Balch  V.  Svmes,  T.  &  R.  87,  94.                                 »  Lord  v.  Wormleighton,  Jac.  580. 

8  Warburton  v.  Edge,  9  Sim.  508;  Young 
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amounting  indirectl}'  to  a  discharge,  a  different  rule  prevails,  materially 
qualifying  the  right  of  retention  :  thus,  where  the  plaintiff's  solicitor,  by 
assigning  over  the  business  to  another,  discharged  himself,  he  was  or- 
dered, though  his  bills  of  costs  were  not  paid,  to  deliver  up  the  papers 
to  the  new  sohcitor  of  the  party:  the  latter  undertaking  to  hold 
them  subject  to  the  former  soUcitor's  Uen  for  what  should  be 
*  found  due  to  him  on  the  taxation  of  the  bills. ^  And  sometimes  *1844 
I  he  new  solicitor  has  been  required  to  give  a  further  undertaking 
dihgently  to  prosecute  the  cause.^ 

Where  a  party  has  employed,  as  Ms  soUcitors  in  a  cause,  a  firm  of  two 
solicitors  iu  partnership,  the  retirement  from  the  business  of  one  of  them 
operates  as  a  discharge  ;  and  the  chent  is  thereupon  entitled  to  require 
that  the  papers  necessary  for  the  prosecution  of  the  cause  should  be  de- 
hvered  up  to  his  new  solicitor,  upon  the  usual  undertaking  for  saving 
the  lien  of  the  discharged  solicitors.^  And  so,  when  the  solicitor  was 
incapacitated  from  carr3ing on  his  client's  business,  by  being  in  custody 
for  debt,  he  was  considered  as  having  discharged  himself  by  his  own 
act,  and  a  similar  order  was  made  :  *  but  it  was  held,  that  the  non-de- 
livery of  papers,  retained  by  counsel  and  law  stationers  for  non-payment 
of  fees  and  charges,  was  not  a  breach  of  the  order. ^ 

Where,  in  a  creditors'  suit,  the  prosecution  of  the  decree  was  taken 
from  the  plaintiff,  and  committed  to  another  creditor,  the  plaintiff's  so- 
licitor was  ordered  to  allow  the  other  creditor's  solicitor  to  inspect  and 
take  copies  of  all  the  papers  in  the  cause  in  his  possession.® 

Where  the  papers  of  a  client  came  into  the  hands  of  a  firm  of  solici- 
tors after  a  new  partner  had  joined  the  firm,  it  was  held,  that  the  old 
firm  had  no  lien  on  such  papers  for  business  done  previously  to  the  new 
partner  being  tiiken  in.^  So,  a  solicitor  has  no  lien  on  documents  sul> 
sequently  coining  into  his  possession,  for  costs  due  to  a  firm  of  which 
he  had  been  a  member.* 

A  soUcitor's  lien  for  costs  is  not  confined  to  deeds  and  inqx'rs  ;  but 
extends  to  other  articles  delivered  to  him  for  the  purpose  of  being  exhib- 
\U'(\  to  witnesses  on  the  trial  of  an  action." 

WIhtc  tli«'  rchition  of  sohcitor  and  (lient  is  determined  liy  the  death 
of  the  solicitor,  it  seems  tfiat  the;  Court  will  not  order  his  personal  rep- 
resentative to  deliver  the  papers  in  the  cause  to  another  solicitor,  with- 
out payment,  or  security  for  payment,  of  the  solicitor's  bill.'" 

1  roIc(crave  v.  Manl^v,  T.  &  K.  4()0;  and  *  He   WilliiiiTiK,  28  Bcav.  4fi5 ;  0  Jur.  N. 

UPC  Hi-Hlop  r.  M.t.alf.',  H  Situ.  r,2'_>,  r,-27; 'I  M.       S.  OOH :    sre  aNo   Scott   i;.   Flciiiinp,  9   Jur. 

6  (,:.  18.1,  187;  JCf  .Smith,  4  Ii.uv.  .')():»;  W.-b-       )()8r.,  V.  C.  K.  B. 

Ht<T  p.  I>iKli   Hunt,  u/ji  mp. ;  t^t-o,  howrvcr.  ^  l{,  Williams,  3  De  G.,  F.  &  J-  104;  7 

Moir  V.  .Mii.li.-,  1    H.  k  S.  i>82;  Conini.nll  v.  Jur.  N.  S.  32:). 

I'ovnton,  1  Swantit.  1;  Maviie  v.  Hawkiy,  .1  «  H.iiriitt   r.  Raxtrr.  10  Sim.  417;  4  Jiir. 

Swanxt.  !»■'!.  '  "  ''"O;   I.'ird   Alviiiilcv   v.  Kiimiiinl,  8  .Iiir.  114, 

3  Can*:  r.  Martin,  2  Hoav.. 581;  4  Jur.  WK);  L.  C;  and   for  form  of  (.rd<T   by   tlu^   Viri- 

Wilonn  V.  KmmctI,  l!l  licav.  2'J.3.     For  form  Ctinnciilur,  hcc  Si-ion,  K.W. 
of  ord<-r.  M-»-  Sptcn.  «.'i7.  No.  1.  i  R>  For-linw.  Id  Sim.  121. 

«  Grinithx   r.  (;rinilli'i,   2  Hare,  587,  594;  *  VauKlmii  r.  VnndcrHtcccn,  2  Drew.  400 

7  Jur.  57.');  i:«wlin«on   r.  Movr.,  7  Jur.  N.  S.  »  Fri-wcll  v.  Kin^',  15  Sim.  KM. 
lO.M:  II   W.  It.  7.'i.'t,  V.  ('.  W. ;   [{<■   Mo^«,  \..           l"  Kcdfearn  r.  Soweri.y,  1  Swan»t.  84. 
K.  2  Eq.  34.');  12  Jur.  N.  S.  5D7,  M.  IJ. 
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*1S45  SOLICITORS. 

♦1845  *  Tho  lion  of  a  solicitor  upon  the  fund  rccoveretl  in  a  suit, 
does  not  extend  beyond  the  costs  of  that  particular  suit.^  And 
even  though  the  fund  in  Court  is  recovered  by  means  of  a  deed,  upon 
which  he  has  a  general  lieu,  yet  his  claim  upon  the  money,  the  fruits  of 
the  deed,  is  not  allowed  to  extend  to  general  professional  charges.'' 
Where  the  fund  recovered  in  the  cause  consists  of  ti-ust  property,  and 
the  solicitor  is  retained  only  by  the  trustees,  it  does  not  appear  that  he 
has  any  lien  upon  the  fund  as  against  the  cestui  que  trusts.^  So,  also,  if 
retained  by  some  of  the  cestui  que  trusts,  he  has  no  lien  against  the  share 
of  any  parties,  other  than  those  by  whom  he  has  been  retained.*  It 
frequently  happens  that  a  decree  directs  mutual  payments  between  the 
parties  to  the  cause :  in  such  a  case,  the  lien  of  the  solicitor  does  not 
extend  to  all  sums  coming  to  the  credit  of  his  client,  but  only  to  the 
ultimate  balance  to  be  paid  to  him  in  the  suit.* 

The  lien,  however,  upon  a  fund,  differs  from  that  upon  papers,  in  that 
it  may  be  actively  enforced.  Thus,  if  a  sum  of  money  is  declared  by 
decree  or  judgment  to  be  due  from  one  party  to  another,  the  solicitor  for 
the  party  to  receive  may  give  notice  of  his  lien  to  the  party  to  pay  the 
money  ; '  and  if  the  notice  is  disregarded,  such  party  is  liable  to  pay  the 
money  a  second  time  to  the  solicitor.  So,  also,  when  the  fund  coming 
to  his  client  is  in  Court,  the  solicitor  may  present  a  petition  for  the  tax- 
ation of  his  bill,  and  for  payment  of  it  out  of  the  fund. 

A  solicitor  cannot  file  a  bill  in  Equity  for  an  account,  in  respect  of 
his  bill  of  costs. ^  It  seems,  however,  that  in  some  cases  a  solicitor  may 
obtain  a  stop  order  upon  a  fund  in  Court,  before  taxation  of  his  bill  or 
conclusion  of  the  suit.^ 

1  Lann  v.  Church,  4  Mad.  391;  Hall  v.  Heisk.  694.  See  also,  where  there  is  a  lien 
Laver,  1  Hare,  571,  577  ;  5  Jur.  241,  Eq.  Ex. ;  by  contract,  Twiggs  v.  Chambers,  56  Ga. 
Lucas  V.  Peacock,  9  Beav.  177;  [Johnson  v.  279;  Coleman  v.  Kyan,  58  Ga.  132.  And  the 
Storv,  1  Lea,  114.  In  the  United  States,  the  lien  is  not  defeated  by  payment  after  judg- 
lien  "of  a  solicitor  or  attorney,  on  a  money  re-  ment  to  the  judgment  creditor,  without  the 
covery  or  papers  in  his  hands,  has  been  ex-  consent  of  the  attorney.  McKenzie  v.  Ward- 
tended  to  his  honorary  fees  as  counsel:  well,  61  Me.  136 ;  Barnes  ».  Taylor,  3  Stew. 
McPherson  v.  Cox.  96  tf.  S.  404;  In  re  Pas-  Eq.  467;  Boyer  v.  Clark,  3  Neb.  161.  There 
chall  10  Wall.  483;  Cowdrey  v.  Galveston,  is  no  lien  on  the  judgment  recoyered  in 
&c.  It.  Co.  93  U.  S.  352;  Stone  v.  Hyde,  9  Maryland.  Marshall  v.  Cooper,  43  Md.  46. 
Shep.  318;  McGregor  v.  Comstock,  28  N.  Y.  As  to  mode  of  estimating  services,  see  Eg- 
237;  Pleasants  v.  Kortrecht,  5  Heisk.  694;  gleston  v.  Boardman.  37  Mich.  14;  Bowling 
Cunningham  v.  McGrady,  2  Baxt.  141;  v.  Scales,  1  Tenn.  Ch.  621;  Thompsons. 
Barnes  V.  Taylor,  3  Stew.  Eq.  467.  In  Illi-  Boyle,  85  Pa.  St.  477;  Van  Every  v.  Adams, 
nois,  the  lien  for  honorary  fees  is  altogether  42  N.  Y.  Sup.  Crt.  126;  Dorsey  v.  Corn  2 
denied.  Humphrey  t).  Browning,  46  111.  476.  III.  Ap.  533;  Reynolds  v.  McMillan,  63  111. 
And  see,  as  to  lien 'on  realty  recovered,  infra,  46 ;  Van  Ohlen  v.  Van  Ohlen  56  111.  5281. 
1846,  note  4.  ^  Bozon  v.  BoUand,  4  M.  &  C  354 ;  4  Jur. 

The  solicitor's  lien  is  on  the  recovery,  and  763,  overruling   Worrall  v.  Johnson,  2  J.  & 

does  not  prevent  the  client  from  compromis-  W.  214. 

ing  the  suit,   or   receiving  payment   before  8  Worrall  v.  Harford,  8  Ves.  4,  8. 

judgment,  nor  aftenvards,   unfess  notice  be  *  UaW  v.  h&ver,  ubi  sup.                »„   .no 

given  to  the  debtor :  Marshall  v.  Meech,  51  ^  Bawtree  v.  Watson,  2  Keen,  713,  718 ; 

N.  Y.   140;  Pulver  v.   Harris,  52  N.  Y.  73;  Verity  v.  Wylde,  4  Drew.  427. 

Young  w.  Dearborn,  27  N.  H.324;  Averill  v.  6  Cowell  v.   Simpson,  16   Ves.  281;    see 

Longfellow,  66  Me.  237;  Clement  v.  Scott,  1  also  Howell  v.  Harding,  8  East,  362;  ISichol- 

Tenn.  Leg.  Rep.  261:  Tillman  v.  Reynolds,  son  v.  Norton   7  Beav.  67;  Sympson  v.Fto- 

48  Ala.  365;  Parker  r.    Blighton,  32   Mich.  thero,  3  Jur.  N.  S.  711;  5  W.  K.  814,  V.  C 

266;  Wright  v.  Wright,  70   N.   Y.  96,   98;  W. 

but  it  is  othei-wise  if  the  fund  be  impounded  T  Allison  v.  Herring,  9  Sim.  bS4,  .)88. 

bj  attachatsnt:    Pleasants   v.   Kortrecht,    5  »  Hobson    v.   Shearwood,    8  Beav.   486; 
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If  any  seciirit}'  has  been  taken  by  a  solicitor  from  his  client,  in  any 
way  inconsistent  with  the  nature  of  the  conti'act  created  b}"  the  lien,  the 
lien,  whether  upon  papers  or  a  fund,  seems  to  be  altogether  destro3'ed. 
Thus,  a  special  agreement  to  give  credit  for  three  3'ears,  on  condition  of 
receiving  interest,  had  the  effect  of  forfeiting  the  lien.^ 

Where,  by  arrangement  with  his  client,  a  solicitor  retired  from  the 
conduct  of  the  suit,  and  another  solicitor  conducted  it  thence- 
forth *  to  its  conclusion,  and  there  was  a  deficienc}'  in  the  fund  *184G 
applicable  to  the  payment  of  costs,  it  was  held,  that  the  lieu  of 
the  latter  solicitor  had  priority  over  that  of  the  former.^ 

The  lien  of  a  solicitor  on  the  fund  recovered  has  prioritj'  over  a  sub- 
sequently obtained  charging  order,^  or  garnishee  order.^ 

A  solicitor  has  no  lien  for  his  costs,  upon  real  estate  recovered  b}' 
him  for  his  client.* 

Where,  after  a  decree  for  sale  in  a  foreclosure  suit,  the  defendant, 
having  notice  of  the  claim  of  the  plaintiff's  solicitor  for  the  costs,  com- 
promised the  suit  on  the  terms  of  pajing  the  plaintiff  a  certain  sum  in 
discharge  of  the  debt  and  costs,  it  was  held,  upon  the  petition  of  the 
plaintilf  's  solicitor,  that  he  had  a  lien  for  his  costs  on  whatever  had 
been  received  or  paid  for  comi)rouiising  the  suit ;  and  the  Court 
ordered  his  costs  to  be  taxed  and  paid  by  the  plaintilf  and  defendant  or 
one  of  them.^ 

A  solicitor  does  not  waive  his  lien  on  a  fund  in  Court  by  attaching  his 
client  for  the  costs  of  the  cause  ;  ®  nor  is  his  lien  affected  by  the  death 


Lucas  V.  Peacock,  ubi  tup. ;  and  see  Lord  v. 
Colvin,  2  Dr.  &  .Sm.  82. 

«  Cowcll  r.  Simpson,  10  Ve.s.  275,  282; 
and  see  Watson  v.  Lyon,  7  De  G.,  M.  &  G. 
288. 

1  Cormack  v.  Rcisly,  3  He  O.  &  J.  157. 

2  Ilaynies  r.  Coojicr,  3:i  Heav.  431;  10 
Jur.  N.S.  303;  ante,  p.  1040. 

*  Svnipson  f.  I'rotliLTD,  3  Jur.  N.  S.  711; 
5  W.  (i.  814,  V.  ('.  \V. 

<  Sliaw  r.  Neulf,  20  Heav.  157;  1  Jur.  N. 
S.  6««;  6  H.  L.  ('a.  ."iSl;  4  Jur.  N.  S.  C!)5; 
nee  now  23  &  H  Vic.  c.  127,  §  28,  iv/ni. 
[The  solicitor,  it  lias  l«'<'n  held,  may  he  suh- 
m^falccl  to  the  lieu  of  the  committee  (jf  a  lu- 
natic (in  tlie  luualii-'st  estate,  real  an<l  personal, 
for  nervice.H  reui|eri-d  undiT  a  retjiiin-r  liy  the; 
committee.  Hanieslev  r.  I'owill,  .\mli.  102; 
and  Hec  .Stewart  r.  itoare,  2  Uro.  (.'.  ('.  G(!2  ; 
Kx  pnrlt  Price.  2  V'es.  407;  Matter  of  South- 
wick,  1  Johns.  Ch.  22;  Vourie  r.  NeNon,  1 
Tenn.  Ch.  <il4.  In  Tennessee,  a  solicitor  is 
entitled  to  an  ef|uiial>le  lien  on  realty  re- 
covered by  the  litigation  (or  his  pnifession.'il 
fees,  of  w'hii-h  li.-n  the  (wiidency  of  the  suit 
i(t  notice  to  all  the  world,  and  the  lien  may 
be  preserved,  and  the  noiire  extendrd  hy  an 
order  of  the  Ourt  to  that  effect,  in  the  judg- 
ment or  decree:  Hunt  r.  McClanahan,  I 
H.Msk.  .'.03;  IVrkins  r.  Perking  ft  Ileisk.  !I5; 
Steel  V.  Chester,  1  T.nn.  U^.  Kep.  211; 
Vaughn  r.  Vaughn,   12  Huisk.  472;  Bro'vn 
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V.  Biplcv,  STonn.rh.filP;  and  on  the  rents  of 
the  realty:  Wright  v.  Duticld,  2  IJnxt.  218; 
but  the  "lien  is  <lenii(l  to  the  solicitor  of 
the  defendant  successfully  estalilishing  in  be- 
half of  his  client  a  title  by  resulting  trust 
in  the  land  in  controversy :  Garner  r. 
Garner,  1  Lea,  29;  and  see  Foxon  v.  Gas- 
coigne,  L.  K.  9  Ch.  Ap.  G54.  In  other 
States,  the  rule  that  the  solicitor  has  no  lien 
on  lanil  in  litigation  is  followed.  Stewart  i-. 
Flowers,  44  Miss.  513,  where  the  authorities 
are  collated;  Smalley  v.  Clark,  22  Vt.  598; 
Hanger  r.  Fowler,  20  Ark.  (i(l7.  If,  in  an 
action  for  proj)erty,  the  fee  of  the  attorney  is 
pavable,  by  s])eeial  contract,  out  of  the  pro- 
ceels  of  suit,  the  attorney  has  an  inchoate 
lien  ujiou  the  property  for  liis  fee  as  soon  as 
the  ac(i<in  is  counuenced,  and  the  client  has 
no  ri^ht  to  defeat  such  lien  by  dismissing  the 
action  before  trial.  Twiggs  v.  ChamberH,  68 
Ga.  279.1 

f'  White  V.  Pearce,  7  Hare,  27(>;  13  Jur. 
999;  see  also  Hanson  v.  Ueeee,  3  Jur.  N.  S. 
1204;  fi  W.  K.  4<!,  V.  C.  W.;  Hrunsdon  r. 
Allard.  5  Jur.  N.  S.  590;  7  W.  K.  581,  Q. 
IJ. ;  and  see  Heames  on  Cost.s,  139,  208;  Mor- 
gan iV  Davev,  397. 

«  Davies'i'.  Hush,  YounRe,  ,358 ;  Hawtreo 
V.  Watson,  2  Keen,  713,  718;  Lloyd  r.  Ma- 
son, 4  Hare,  l.'t2;  9  Jur.  772;  (CBrien  ». 
I.<-wis,  4  Giff.  3!I0;  9  Jur.  N.  S.  620;  ib.  764; 
11  W.  U.  973,  L.  J  J. 
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of  his  client ;  or  by  the  fact  that  the  order  directs  the  fund  to  be  paid  to 
the  client,  without  reserving  tlie  rights  of  tlie  solicitor^ 

In  every  case  in  which  a  solicitor  is  employed  to  prosecute  or  defend 
any  suit,  matter,  or  proceeding  in  any  Court,  the  Court  or  Judge  before 
whom  the  same  has  been  heard,  or  is  depending,  may  declare  the  solici- 
tor entitled  to  a  charge  upon  the  property  recovered  or  preserved ;  and 
upon  such  declaration  being  made,  the  solicitor  has  a  charge  upon  and 
against,  and  a  right  to  payment  out  of,  the  property  preserved  or  i-e- 
covered  through  the  instrumentality  of  such  solicitor,  of  whatever 
nature  it  may  be,  for  the  taxed  costs,  charges,  and  expenses  of  or 
in  reference  to  such  suit,  matter,  or  proceeding ;  and  the  Court  or 
Judge  may  make  such  orders  for  taxation,  and  for  raising  and  payment 
of  such  costs,  charges,  and  expenses  out  of  the  property,  as  to  the 
Court  or  Judge  shall  appear  just  and  proper ;  and  all  conveyances  and 
acts  done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge 
or  right,  unless  made  to  a  bond  fide  purchaser  for  value  without 
notice,  are  absolutely  void  as  against  such  charge  or  right; 
*1847  but  no  *  such  order  is  to  be  made  in  any  case  in  which  the 
right  to  recover  payment  of  such  costs  is  barred  by  any  Statute 
of  Limitations.^ 

This  enactment  does  not,  it  seems,  enable  the  Court  to  charge  the 
costs  upon  the  property  of  an  infant.'^ 

A  solicitor  is  entitled  under  this  enactment  to  a  charge  upon  prop- 
erty recovered,  or  preserved,  irrespective  of  his  client's  interest,  and 
although  it  turns  out  that  his  client  never  had  any  interest  therein ;  ^ 
and  the  order  may  be  made,  notwithstanding  the  death  of  the  client, 
and  that  a  decree  has  been  made  for  administering  his  estate.* 


Section  II.  —  Change  of  Solicitor. 

A  party  suing  or  defending  by  a  solicitor  is  not  at  liberty  to  change 

1  Llovd  V.  Mason,  uU  sup.     [The  lien  is  *  Wilson  v.  Round,  4Giff.  416  ;  10  Jur.  N. 

subordinate  to  the  right  of  set-off  of  costs  in  S.  34;  and  see  Wilson  v.  Hood,  10  Jur.  N. 

the  particular  case.    Pringle  v.  Gloag,  10  Ch.  S.  592,  Ex.,  where  an  order  was  made  charg- 

Div  676.    And  see,  generally,  Re  Davis,  L.  R.  ing  certain  costs  incurred  at  Law,  which  the 

2  Ch    Ap.  808;  Ex  parte  Sinith,  L.  R.  3  Ch.  V.  C.  refused  to  include  in  his  order.     [And 

Ap.  12.5 ;  Peatfield  v.  Barlow,  L.  R.  8  Eq.  61.  the  solicitor  is  entitled  to  the  costs  of  a  suc- 

The  lien' is,  it  seems,  not  barred  bv  the  stat-  cessful      suit     against     an      incumbrancer, 

ute  of  limitations,    ide  Murray,  W.'N.  (1867)  although  the  incumbrance  is  valueless,  pro- 

J9Q  1  vided  it  formed  a  cloud  upon  the  title,  and 

1  23  &  24  Vic.  c.  127,  §  128;  [Jones  v.  although  the  application  be  made  in  a  suit 
Frost  L  R.  7  Ch.  Ap.  773].  As  to  the  no  longer  pending,  and  never  brought  to  a 
power  of  the  Court  to  order  payment  of  inter-  hearing,  and  the  property  had  previously 
est  on  costs,  see  ib.  §  27  ;  mite,  p.  1-381.  For  been  sold :  Jones  v.  Frost,  L.  R.  7  Ch.  Ap. 
forms  of  orders  under  §  28,  see  Seton,  858.  773;  and  see  Smith  v.  ^ylnter   18  W.  K.  447  ; 

2  Bonser  v.  Bradshaw,  7  Jur.  N.  S.  231;  but  see  Foxon  v.  Gascoigne,  L.  R.  9  Ch.  Ap. 
9  W  R  229  V.  C.  S.;  10  W.  R.  481,  L.  JJ.  654.  See  in  favor  of  the  text:  Bulley  v. 
The  order  wks  subsequently  made,  on  the  in-  Bulley,  8  Ch.  Div.  479.  The  lien  is  good 
fant  attaining  twenty-one.  "S.C,  4  Giff.  260;  against  mortgagee  pending  the  suit:  iaith- 
9  Jur  N   S   1048  f""  v.  Ewen,  7  Ch.   Div.  495;   or  vendee: 

8  BaileV  V.  Burchall,  2  H    ^  M.  371 ;  11  Pilcher  v.  Arden,  7  Ch.  Div.  318.] 
Jur.  N.  S."57. 
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his  solicitor  in  an}'  cause  or  matter  without  an  order  of  the  Court  for 
that  purpose  :  which  ma}-  be  obtained  b}-  motion  or  petition  as  of 
course  ;  and  until  such  order  is  obtained  and  served,  and  notice  thereof 
given  to  the  Clerk  of  Records  and  Writs,  the  former  solicitor  will  be 
considered  the  solicitor  of  the  party. ^  Therefore,  where  a  defendant 
had  left  his  home,  and  not  been  heard  of,  and  the  solicitor  on  the  rec- 
ord had  ceased  to  act  for  him,  but  no  order  for  changing  the  sohcitor 
had  been  obtained,  it  was  held,  that  notices  served  on  the  former  soli- 
citor were  dul}'  served.® 

The  order  of  course  to  change  a  solicitor  or  agent  is,  like  any  other 
order  of  course,''  irregular,  and  will  be  discharged,  if  any  material  facts 
are  suppressed :  thus,  where  a  country  solicitor  had  agreed  to  emjDloy  a 
town  agent  for  fifteen  years,  and  before  the  expiration  of  the  term  ob- 
tained an  order  of  course  iji  a  suit  to  change  the  agent,  suppressing  the 
existence  of  the  special  contract,*  and  where  the  fact  that  the  solicitor 
had  been  appointed  ])y  a  deed  was  suppressed,*  the  order  was  dis- 
charged. And  where  the  plaintiff  in  a  creditors'  suit  sold  his 
debt  after  decree,  and  the  purchaser,  *in  his  name,  and  with  *1848 
his  sanction,  obtained  an  order  of  course  to  change  solicitors, 
without  disclosing  these  circumstances,  the  Court  was  of  opinion  that 
it  was  irregular,  and  that  the  proper  course  would  have  been  for  the 
purchaser  of  the  plaintiff's  debt  to  bring  all  the  facts  before  the  Court, 
on  a  motion  to  obtain  the  conduct  of  the  cause. ^ 

Where,  under  an  order  of  the  Court,  the  costs  of  all  parties  had  been 
paid,  and  the  fund  carried  over  to  the  separate  account  of  a  party,  it 
was  held  that  that  party  might  present  a  petition  for  payment  out,  by  a 
solicitor  who  had  not  been  his  solicitor  in  the  cause,  without  having 
obtained  an  order  to  change. ^ 

Where  a  person  has  employed  a  solicitor,  and  afterwards  desires  to 
prosecute  the  suit  in  person,  an  order  must  ])e  obtained,'  usually  on 
motion  of  course,  or  on  petition  of  course  at  the  Rolls.*  Thus,  where 
the  plaintiff  was  a  married  woman,  suing  by  her  next  friend,  an  order 
of  course  was  obtained,  upon  the  petition  of  the  plaintiff  and  her  next 
friend,  giving  the  jjUiintiff  and  her  next  friend  liberty  to  prosecute  the 
suit  in  jx-rson,  instead  of  prosecuting  the  same  by  her  solicitor.*^ 

Notice  of  the  order  to  change  a  solicitor  or  agent  must  be  given  to 
the  Clerks  of  Records  and  Writs,  by  leaving  it  for  ciitiy  in  (luir  liooks  ; 

«  Or.l    III.  n;  ante,  p.  454.     For  forni  of  2  Wiid.lili.vc  v.  Taylor,  12  Jiir.  598,  V.  C 

order  on  motii.n.  nee  Sr-ton,  854.  No   1;  and  W. 

for  form!*  of  motion  pap«;r  and  petition,  see  »  Hrailliwaito's  I'r.  5(i4. 

Vol.  III.  *  l'"r  forniH  of  incption  pa[iir  and  pitition, 

«  Wrik'tit  "•  Kinp.  U  Roav.  161:  and  nee  «cc  Vol.  III. 

Newton  r.  ThoniHon,  10  Jur.  1008,  V.  C.  T.  6  Move    v.    Bal<'man,    17th    Juno,    1857, 

^  S»:.r  iinti',  ji.  15'.)0.  Rolls  Lit).  1!)80.     An  addrcMS  for  scrvico  was 

»   Kirhards  r.  Scarlxiroiifrh  Market  Com-  pet  out  in   the  ordir.  and  the   naniei  of  tlio 

panv.  17  H<av.  8.1;   17  .lur.  '2!H.  parties,   and   the    nddrrsH    for  scrvire,  were 

»'  .Jinkinf  r.  Hryanf,  3  I)rew.  70;  18  .Jur.  indorned  upon  or  sulmrribed  to  ail  nuhsequcnt 

902.                         '  procccdingn.     Hraitliwaite'H  Pr.  664. 

i  Toppi:-8  t.  Scarson,  2  H.  &  M.  205. 
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but  before  doing  so,  the  order  should  be  served  on  the  solicitors  of  all 
the  other  parties  in  the  cause." 

If  the  solicitor  of  a  part}',  or  his  London  agent,  dies,  an  order  to  ap- 
point another  solicitor  need  not  be  obtained ;  but  a  notice  should  be 
given  to  the  Clerk  of  Records  and  Writs  in  whose  division  the  cause  is, 
and  a  similar  notice  served  upon  the  solicitors  of  all  the  other  parties 
to  the  cause.' 

A  solicitor,  entering  into  partnership  subsequently  to  his  original 
appointment  as  solicitor  of  a  party  does  not  render  any  order  neces- 
sary ;  but  the  dissolution  of  partnership  of  a  firm  of  solicitors  operates 
as  a  discharge  of  the  client :  ^  who  is  not  obliged  to  employ  any  one  of 
the  late  firm  to  continue  his  suit  or  defence  ;  and  if  he  does  so, 
*1849  it  seems  that  the  usual  course  is  to  obtain  an  order,  on  *  motion 
of  course,  or  on  petition  of  course  at  the  Rolls,  appointing  such 
member  to  be  the  solicitor  in  the  place  of  the  firm.^ 

The  executor  or  administrator  of  a  deceased  plaintiflT,  or  any  new 
plaintiff",  need  not  employ  the  former  solicitor  in  the  cause  ;  and  a  bill 
of  revivor  or  supplemental  bill,  or  order  to  revive  at  the  instance  of  a 
new  party,  will  be  received  by  the  Record  and  Writ  Clerks,  and  en- 
tered, without  any  order  as  to  the  solicitor ;  but  where  new  parties  thus 
come  into  the  cause,  pursuant  to  an  order  to  revive,  notice  of  the  name 
and  address  of  the  solicitor  acting  for  such  new  parties  should  be  given 
to  the  Clerks  of  Records  and  Writs,  and  to  the  solicitors  of  all  the  other 
parties  to  the  cause. ^  Where  a  party  sues  or  defends  in  person  and 
afterwards  appoints  a  solicitor,  an  order  is  not  necessary ;  but  notice 
should  be  given  to  the  Record  and  Writ  Clerks.^ 

The  effect  of  a  change  of  solicitors  on  the  lien  upon  a  fund  for  costs, 
has  ah-eady  been  considered.* 

6  Braithwaite's  Pr.  503,  564.  v.  Havwood,   8  Jur.  1085,  M.  R. ;  Pulling, 

T  Braithwaite's  Pr.  564,  565;  Whallev  v.  112. 

Whalloy,  17  Jur.  254,  V.  C.  W.    As  to  sub-  '-  Braithwaite's  Pr.  565.     For  form  of  no- 

pcen'i  to"  name  new  solicitor,  if  the  party  neg-  tice,  see  Vol.  III. 

lects,  see  ante,  p.  455.  For  form  of  notice,  8  Braithwaite's  Pr.  565.  For  form  of  no- 
see  Vol.  III.  tice,  see  Vol.  III. 

8  Griffiths  V.  Griffiths,  2  Hare,  587,  594;  7  *  Ante,  p.  1844.    [Letters  from  clients  and 

Jur.  573 ;  Rawlinson  v.  Moss,  7  .Tur.  N.  S.  copies  of  letters  sent  to  clients,  belong  to  the 

1053;  9  W.  R.  73.3,  V.  C.  W. ;  Pulling's  Law  solicitor,  and  he  is  not  obliged  to  give  them 

of  Attorneys,  112;  and  see  arete,  p.  1844.  up  on  a  change  of  solicitors:  In  re  Wheat- 

1  See  Braithwaite's  Pr.  565;  Multlebury  craft,  6  Ch.  Diy.  97.] 
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[Not  applicable  to  American  practice.] 

♦CHAPTER   XLIV.  *1850 

THE   STATUTORY   JURISDICTION   OF   THE   COURT. 
Section  I.  —  Introduction. 

This  Treatise  has  been  hitherto  devoted  to  the  investigation  of  that 
part  of  the  practice  which  relates  to  the  original  jurisdiction  of  the 
Court  of  Chancery.  This  practice  is  founded  partly  upon  immemorial 
customs  in  the  offices  connetted  with  the  Court,  parth'  upon  the  deci- 
sions of  the  Judges,  the  General  Orders  of  the  Court,  and  the  Regula- 
tions of  the  Judges  and  Registrars,  and  partly  upon  direct  provisions 
made  by  Acts  of  Parliament.^  In  many  instances,  where  the  legisla- 
ture has  thus  conferred  upon  the  Court  additional  means  of  enforcing 
its  decrees  and  orders,  the  powers  given  for  this  object  have  been  in- 
terwoven with  the  original  practice  :  such  statutes  have,  consequently, 
been  already  stated.'^  There  are  also  other  Acts  of  Parliament  alfect- 
ing,  in  various  wa3's,  the  rights  of  property',  and,  therefore,  incidentally 
controlling  and  modifying  the  jurisdiction  in  Chancery;  but,  although 
the  construction  of  those  Acts  has  frequently  to  be  determined  in 
»iuity,  they  relat<;  rather  tf)  the  law  than  the  practice  of  the  Court, 
and  do  not  therefore  come  within  tlie  object  of  this  work. 

Subject  to  these  exceptions,  it  is  intended,  in  this  chapter,  to  review 
the  Acts  conferring  additional  powers  upon  the  Court ;  and  to  state 
whatever  peculiarities  there  may  be  in  thi;  manner  in  which  this  statu- 
tory jurisdiction  is  carried  into  effect.  In  the  first  place,  there  is  this 
material  distinction  between  the  manner  in  which  the  powers  and  reme- 

1  Seeanre,  p.  1.  c.  11;  .1  &  4  Vic.  c.  82;  18  &  19  Vic.  c.  16; 

S  S«'e  nntf   m  t/>  the  followinjf  Acts :  —  2.3  &  24  Vic.  c.  38;  27  &  28  Vic.  c.  112),  p. 

Alionii  (7  &  8  Vir.  c.  00),  pp.  48.  49.  \m:\  ft  leq. 

KfiKli^h   and    IrJNh   Pfrn-cs    Kiiforcointint  Mnrrin^fos  (4  Geo.  I V.  c.  7fi;  19  &  20  Vic. 

(41  G<!o.  III.  c.  90).  p.  1007  et  ten.  c.  119),  p.  104. 

Exchofiuer  in  Pxpihv  Trannior  Jurindic-  I'etiliong  of  T\fi,\\i  (23  &  24  Vic.  c.  34),  p. 

lion  (5  Vic.  r.  6),  p.  0.  '  131. 

Knnijrn  I'rfK-PM  (2  &  3  Will.  IV.  c.  33 ;  4  Solicitom  (6  &  T  Vic.  c.  73;  23  &  24  Vic. 

&  5  Will.  IV.  c.  82),  p.  449.  c.  127),  p.  1092  tt  uq. 

Ju(l^,'m.■nt«  ( 1  &  2  Vic.  c.  110;  2  &  3  Vic. 
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dies  incident  to  the  original  jurisdiction  are  called  into  opera- 
*1851  tion,  and  the  means  by  wliich  orders  under  statutes  are  *  made  : 
namely,  that,  in  the  former  case,  it  is  necessary,  in  almost  all 
cases,  that  a  bill  should  be  liled,  or  a  suit  otherwise  regularly  insti- 
tuted, before  any  relief  can  be  obtained  :  whereas,  in  the  latter  case,  it 
is  usual  for  the  Act  of  ParUament  providing  the  additional  remedy  also 
to  enact,  that  it  may  be  obtained  in  a  summary  manner  upon  petition, 
motion,  or  summons.^  In  all  such  cases,  the  application  should  be 
entitled  in  the  matter  of  the  Act  under  which  it  is  made  ;  ^  and  also  in 
the  matter  of  the  particular  trust  or  other  subject  to  which  it  has 
reference.* 

Where  the  apphcation  is  directed  by  the  Act  to  be  made  to  the  Lord 
Chancellor,  it  may  be,  and  usually  is,  in  the  first  place  heard  by  one  of 
the  Vice-Chancellors  ;  *  but  it  seems  it  cannot  be  made  to  the  Master  of 
the  Rolls,  unless  he  is  named  in  the  Act.^ 

The  Act  itself  fi-equently  points  out  the  precise  relief  which  the 
applicant  is  ultimately  entitled  to  receive.  It  was  formerly  usual  for 
the  statute  to  direct  that  the  matter  might  be  heard  upon  affidavit;" 
but,  owing  to  the  changes  in  the  system  of  taking  evidence,  this  is  no 
longer  necessary ;  and  the  evidence  in  support  of  the  application  is  ad- 
duced in  the  usual  manner. 

Orders  made  under  the  statutory  jurisdiction  are  enforced  in  the  same 
manner  as  orders  made  in  a  suit  which  has  been  regularly  instituted.'' 


Section  II.  —  Statutes  relating  to  Charities. 

1.    Generally. 

Before  any  suit,  petition,  or  other  proceeding  (not  being  an  applica- 
tion in  which  any  person  claims  any  property  or  seeks  any  rehef  ad- 
versely to  any  charity,  and  not  being  an  application  in  any  suit  or 
matter  actually  pending  at  the  time  the  application  is  made) ,  for  ob- 
taining any  relief,  order,  or  direction  concerning  or  relating  to  any 
charity,  or  the  estate,  funds,  property  or  income  thereof,  shall  be  com- 
menced, presented  or  taken  by  any  person  whomsoever  (other 
*1852  than  the  Attorney-General) ,  he  must  obtain  *  from  the  Board  of 
Charity  Commissioners  an  order  or  certificate,  signed  by  their 
secretary,  authorizing   or  directing  such  proceeding  to  be  taken ;  and 

1  See  ante,   p  3  *  ^^  Carew,  8  Beav.  128;  Re  Howard,  ib. 

2  Re  Law,'  1  Beav.  509,  510.  424,  426  ;  Re  Taylor,  10  Sim.  291. 

8  1st   Rep.    Eng.   &    Ir.   Com.   Ap.   73.  6  ^e  Scott,  12  Beav.  361,  363 ;  Meynck  t>. 

"Where  the  jurisdiction  is  conferred  by  the      Laws,  23  Beav.  449.  .,    o  . 

statute,  and  the  property  sought  to  be  affected  «  See    Lx  parte  Greenhouse,  1   Swanst. 

forms  'the  subject-matter  of  a  suit  or  other      60.  ,„,„     ,  a    ^^ 

proceeding,  the  application  should  be  entitled  ^  See  ante,   p.   1042  et  seq. ;    and    Ord. 

both  under  the  Act,  and  in  such  suit  or  pro-      XXIX. 
ceeding.     For  the  mode  of  entitling  petitions, 
see  Lord  Lyndhurst's  directions,  Vol.  III.  / 
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no  proceeding  for  obtaining  an}-  such  relief,  order,  or  direction  as  afore- 
said will  be  entertained  or  proceeded  with  by  the  Court  of  Chancer}-, 
or  by  an}-  Court  or  Judge,  except  upon  and  in  conformity  with  an  order 
or  certificate  of  the  said  Board. ^  This  provision  applies  to  appli- 
cations made  to  the  Court,  although  such  applications  are  made  under  the 
authority  of  a  special  Act  of  Parliament.-  It  is  not  necessary  to  show 
that  the  Commissioners  approve  of  the  particular  application :  but  only 
that  it  is  made  with  their  sanction.^ 

The  sanction  of  the  Commissioners  is  not,  it  seems,  required  where  a 
fund  belonging  to  a  charity  has  been  paid  into  Court  under  the  Trustee 
Relief  Act  ;*  or  the  Lands  Clauses  Consolidation  Act ;  ^  nor  was  it  re- 
quired w-here  an  application  was  made  to  deal,  for  the  pmposes  of  a 
college,  with  an  estate,  of  which  part  belonged  to  a  school  and  the  res- 
idue to  the  college. °  "Where  a  final  order  has  been  made,  and  a  scheme 
settled,  the  matter  is  no  longer  pending  within  the  meaning  of  the 
provision  abore  stated ;  and  the  sanction  of  the  Commissioners  must  be 
obtained.^ 

The  Statute  43  Eliz.  c.  4,  commonly  called  the  Statute  of  Char- 
itable Uses,  recites  that  "lands,  tenements,  rents,  annuities,  profits, 
hereditaments,  goods,  chattels,  money,  and  stocks  of  money,  have 
been  heretofore  given,  hmited,  appointed  and  assigned,  as  well  by  the 
Queen's  most  excellent  Majesty  JTnd  her  most  noble  progenitors,  as 
well  by  sundry  other  well-disposed  persons  :  some  for  the  relief  of  aged, 
impotent,  and  poor  people  ;  some  for  maintenance  of  sick  and  maimed 
soldiers  and  mariners,  schools  of  learning,  free  schools,  and  scholars  in 
universities  ;  some  for  the  repairs  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks,  and  highways ;  some  for  education  and  preferment 
of  orphans ;  some  for  or  towards  relief,  stock,  or  maintenance  I'or 
houses  of  correction  ;  some  for  marriages  of  poor  maids  ;  some  for 
supportation,  aid  and  help  of  young  tradesmen,  handicrafts- 
men, and  persons  decayed  ;  and  *otlicrs  for  relief  or  redemption  *18/);} 
of  prisoners  or  captives,  and  for  aid  or  ease  of  any  poor  iiiliab- 
itantH,  concerning  payments  of  fifteens,  setting  out  of  soldiers,  and 
other  taxes :  which  lands,  tenements,  rents,  annuities,  profits,  here- 
ditaments, goods,  chattels,  money,  and  stocks  of  money,  nevertheless 
have  not  been  employed  according  to  the  charitable  intent  of  the  givers 

1  Charitahlf!  Trusts    Act.    ISril   flO  vt  17  «  /^  Wiitfi.rd  Burial  Hoard.  «W  »(//>. 

Vic.  c.  1.17),  §§  17.  IH;  Ue  I.isi.-rs  H.iM.ilul,  *  lir  .St.  (Jilcs  and  St.  (Jcor^p,    MlooitiH- 

0  I)e  (;.,  M.  &  <;.   184;    Markw.ll,  17   iWav.  bury,    ubi  gnp. ;    l)iit  see  liv   Maritwi-ll,  ubi 

H\H;   lie  I^indoM,  lirJKtitox,  aiirl   South  ( 'oant  iiip. 

kailwav  < '<.in|iiiiiv,  IH  H<av.  (iOS:  and  sec  lU  ''  llr  IJster'H    Hospital,  tdii  mp. ;  but  boo 

(;iic».hunt«'oll.^.','.  I  .lur.  N.  S.'i'.t.'..  V  C.  W.;  /;.  Cli.shunt  tV.il.-f;.-.  U<    buidoii.   Hri>,'hU)n, 

Kt  Skwti'M,  ih.  1(1.17,  V.  (;.  K.:    Ur  St.  (iilos  and  .South  Coawt  IJiiihv.iv  ( 'onipimv.  and   lie 

and  St.  (iforKc.    IJIoonisliurv,  2.')   Uoav.  31-'};  Skccli  h,  «A»  j»m».  ;   Id    lave  re  hum  Charilicii, 

4. lur.  N.   S.  ^'.17;    lie    Wilf.-nhall  fhap<-l,  2  10  W.  K.  2<M,  V.  (".  W. 

Dr.  &  Sm.  407,  4(18;  ante,  p.  Ki;  and  for  the  •»  lU  Mevri.k,  1  .lur.  N.  S.  4;i8,  V.  V.  K. 

mips  of  fhf!  ConiinitMioner!!,  a- to  the  a[iiilica-  ^  Itr    Ford'H   Charity,  3    Drew.  .124;    It* 

tion  for  th«ir  <  crtilicat.-  •«■<■  Vol.  MI.  .Iarvi»"  Charitv,  1  Dr.  &  Sin.  'J7;  ."iilur.  N.  S. 

2  /^c  Ilin^tl.-v  S<h.K>l.2  Dr<-w.2H:i:  I8.Iur.  724. 
668;  and  iiee   lit    Watford   Uurial  Board,  2 

Jur.  N.  S.  1045,  V.  C.  W. 
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and  founders  thereof  by  reason  of  frauds,  breaches  of  trust,  and  negli- 
gence in  those  that  should  pa}',  deliver,  and  employ  the  same." 

This  statute  has  become  obsolete ;  ^  but  the  recital  above  set  out  is 
still  important,  inasmuch  as  the  Court  has  reference  to  it,  in  deciding 
what  is  to  be  deemed  a  charitable  purpose  :  for  such  purpose  must  be 
either  one  of  those  purposes  denominated  charitable  in  the  above  stat- 
ute ;  or  one  which  the  Court  construes  to  be  charitable,  by  analogy  to 
those  mentioned  in  that  statute.^ 


2.  Sir  Samuel  Romilly's  Act. 

When  the  statute  of  Elizabeth  fell  into  disuse,  the  only  mode  by 
which  any  remedy  could  be  obtained  in  Chancery  for  the  abuse  of  a 
charity  was  by  way  of  information.^  Under  these  circumstances,  the 
statute  usually  called  Sir  Samuel  Romilly's  Act  was  passed.  By  that 
Act  it  is  provided,  that  in  every  case  of  a  breach  of  any  trust  or  sup- 
posed breach  of  any  trust  created  for  charitable  purposes,  or  whenever 
the  dh-ection  or  order  of  a  Court  of  Equity  shall  be  deemed  necessary 
for  the  administi-ation  of  any  trust  for  charitable  purposes,  it  shall  be 
lawful  for  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners 
for  the  custody  of  the  Great  Seal,  or  Master  of  the  Rolls  for  the  time 
being,  upon  the  petition  of  any  two  or  more  persons  stating  such  com- 
plaint, and  praying  such  relief  as  the  nature  of  the  case  may  require, 
to  make  such  order  therein,  and  with  respect  to  the  costs  of  such  appli- 
cations, as  to  him  or  them  shall  seem  just ;  and  that  such  order  shall  be 
final  and  conclusive,  unless  the  party  or  parties  who  shall  think  himself 
or  themselves  aggrieved  thereby,  shall,  within  two  years  from  the  time 
when  such  order  shall  have  been  passed  and  entered,  appeal  from  such 
decision  to  the  House  of  Lords.*  By  a  subsequent  Act,  the  Attorney- 
General,  acting  ex  officio^  is  empowered  to  make  application  by 
*1854  petition,  to  the  Court  of  Chancery  *  with  respect  to  any  charity, 
under  the  provisions  of  Sir  Samuel  Romilly's  Act,  or  under 
the  provisions  of  any  Act  or  Acts  passed,  or  to  be  passed,  authorizing 
the  application  to  the  Court  by  petition,  according  to  the  provisions  of 
that  Act.i 

It  has  been  held,  that  the  Court,  though  it  has  jurisdiction,  ought  to 
consider,  in  all  cases,  whether  it  is  fit  to  exercise  that  jurisdiction,  or  to 
put  the  party  to  file  an  information  ;^  and  that,  in  cases  of  breach  of 

1  Ex  parte  Kirby  Ravensworth  Hospital,  2  Kendall  v.  Granger,  5  Beav.  300,  302;  6 

15    Ves.    305;    Corporation ,  of    Ludlow  v.  Jur.  91!);  Attorney-General  «.  Corporation  of 

Greenhouse,  1  Bligh  N.  S.  17,  62;  and  for  a  Shrewsbury,  6  Beav.  220,  229;  7  Jur.  757. 

detailed   account  of  the  effect  of  the  statute  *  Ante,  p.  7  et  seq. 

and  the  decisions  under  it,  see  Duke's  Law  of  ■*  52  Geo.  HL  c.  101,  §  1. 

Charitable  Uses;    Shelford  on  Mortmain,  p.  1  Charitable  Trusts   Act,   1853  (16  &  17 

276   et  seq.;    and    see    Tudor's    Charitable  Vic.  c.  137),  §  43. 

Trusts;    and   Finlason's    Charitable  Trusts  2  jr^  pm-te  Rees,  3  V.  &  B.  10 ;  and  see 

Acts.  He  Dean  Clarke's  Charity,  8  Sim.  34,  42. 
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trust,  the  jurisdiction  ought  to  be  confined  to  the  simple  case  of  abuse 
of  a  clear  trust,  not  involving  any  question  beyond  the  question  of 
such  abuse,  and  particularly  not  involving  the  interest  of  persons  to 
whom  abuse  of  trust  could  not  be  imputed.'  The  Court  has  no  power, 
under  the  Act,  to  repair  a  previous  misapplication  of  trust  funds.* 

The  Act  has  been  held  not  to  appl}'  to  cases  of  constructive  trusts  ;  ^ 
or  where  different  persons  claim  the  trust  property  adversely  to  each 
other,®  and  it  is  sought  to  obtain  the  decision  of  the  Court  as  to  which 
of  them  is  entitled  to  the  benefit  of  the  charity- ; ''  or  where,  although 
the  object  of  the  petition  was  a  scheme  for  the  management  of  the 
propert}',  it  appeared  that  there  was  a  dispute  as  to  the  persons  in 
whom  the  legal  estate  was  vested.®  It  has  also  been  decided,  that  the 
Court  had  no  jurisdiction  to  make  an  order  upon  petition,  transferring 
the  funds  of  a  dispensary  to  a  hospital,  and  amalgamating  the  two 
institutions.^ 

"Where  the  object  of  the  petition  is  the  internal  regulation  of  a 
charit}',  an  application  may  be  made  under  the  statute  ;  ^°  but  if  there  is 
a  visitor,  and  the  matter  concerning  which  the  interference  of  the  Court 
is  sought  belongs  exclusivelj^  to  his  cognizance,  then  the  complaint 
must  be  addressed  to  him,  and  no  remedy  can  be  obtained  in  the  Court 
of  Chancery." 

It  has  been  held,  that  the  Court  has  jurisdiction  under  the  Act: 
where  the  point  to  be  decided  is  simplv  a  question  of  law,  depending 
on  the  construction  of  a  particular  instrument ;  ^^  where  the  objects  of 
the  charity  have  no  distinct  interests,  and  the  Attorne3--General, 
therefore,  properly  represents  them  all,  and  where,  *  although  *185r) 
there  ma}-  be  distinct  interests,  no  substantial  question  of  title 
can  arise  between  the  several  objects  of  the  charities  ;  ^  where  there  are 
no  specific  directions  as  to  the  application  of  the  trust  propert}^  or  it 
cannot  be  advantageously  applied  in  tlie  execution  of  existing  trusts;'^ 
where  it  is  sought  to  alter  a  scheuK!  which  has  been  settled  by  a  decree, 
and  which  might  .have  been  altered  on  an  information  ;  ^  and  wliore  the 
question  is  as  to  the  site  of  the  charity.'* 

'  rorp'>ralion  of  Ludlow  v.  Grrenhoiisfi,  1  1"  Re.   Shrowsburv'  School,  1   M'N.  &  G. 

RliRh  N.  S.  17:  I/I.  ]{<•<{.  19;   Ax/yirte  Skin-  .'(24,  .i;!!;   U  .Fur.   2.iil ;  J{e   Manchester  New 

n.T,  2   M<-r.   4.').'t;  and   sec  cases  colL-rtiMl,  14  Coliefr,.,  1(J  Uviiv.  OK);   17  .Iiir.  r>M). 

Ueav.  120.  n.  ;  fl>'   Manchester  New  College,  u  Attornev-Gcncral  r.  Clnre   Hall,  .'t   Atk. 

10  IWav.  (110;   17  .Mir.  .'i40.  fi74;   r.jrpnrh  Ik-rkhanipstcail  I'lcc  School,  2 

*  Jie  IFail's  rharitv,  14  Beav.  115;  and  V.  iS:  H.  I.i4.  144;  Thompson  c.  Univcrsilv  of 
Bee  cases  collected,  ih.  120,  n.  London,  10  Jur.  N.  S.  609;  12  \V.  K.  7;J.'j;  V. 

*  F.T pitrte  Urown,  (J.  (>>op.  29.').  ('.  K. 

«  A>  partr  Kee« ;  and   lie   Dean   Clarke's  ^ijlr  Upton  Warren.  1  M.  &  K.  410,  41.'i. 

rtifitv,  'M  flip.  ;     lie  West  Retford  (Jlnirch  '   Attornev-(ienerul  i).  Mrsliop  nf  Worii«- 

Ijind",' 10  Sim.  101.  109;  .1  .Iiir.  r>01.  ter,  9  Hare,  .'128 ;   10   ,lur.   .1;   «<•   Mancliest.r 

"  lir  Mean  f'larke's  rharitv,  i//»i  »"/>.;  and  ('olle>;e,  mAi  5i//). 

see   Atlomi'V-<ien<'ral    r.    Hisliop  of  vVorces-  '^  He    Shrcwslinrv    School,   w/n'   sup.;    Re 

ter,  9  Hare,;(28;   10  .Iiir.  .1.  Con^'rc^'ational  ('hu'rch,  Smethwick,  1  W.  N. 

»  Re  I'hillijH.lfs  f;harity,  8  Sim.  .181,  .189  ;  190.  V.  C.  K. 

see  also    Re    West    R<'tford   Church    Jjjnds,  »  Attorney-General  v.  Bishop  of  Worces- 

vbi  mm.  ter,  ulii  mp. 

»  Re  Reading  Dispeosary    10  Sim.   118,  *  /fe  Manchester  New  College,  «W  *i//j. 
121;  3  Jur.  697. 
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The  Court  may  also,  under  the  Act,  declare  the  proportions  in  which 
different  charitable  objects  are  entitled  to  the  funds  :  ^  and  may,  where 
it  appears  that  it  will  be  for  the  benefit  of  the  charity,  direct  a  sale  of 
part  of  the  estates  belonging  to  it.** 

Unless  the  application  is  made  b}'  the  Attorney-General  acting  ex 
officio,'  the  petition  must  be  presented  by  two  or  more  persons  :  *  who 
should  have  a  direct  interest  in  the  charity  ;  ®  and  of  whom  two,  at 
least,  must  be  individuals  :  a  corporation  not  being  within  the  meaning 
of  the  Act ;  ^°  and  the  Attorney'  or  Solicitor-General  must  also  signify 
his  allowance  or  approbation  of  the  petition,  by  affixing  his  signature  to 
it."  Tlie  Solicitor-General,  however,  can  only  act  during  the  vacancy 
of  the  office  of  Attornej'-General.^'^ 

Before  such  allowance  can  be  obtained,  the  petition  must  be  signed 
by  the  petitioners  in  the  presence  of  their  solicitor,  and  their  signatures 
be  attested  by  him ;  ^*  and  a  certificate  must  also  be  obtained  oh  the 
petition,  and  signed  by  the  counsel  who  prepared  the  petition,  to  the 
effect  that,  in  his  opinion,  the  petition  is  one  proper  to  be  presented 
under  the  Act.  The  solicitor  for  the  petitioners  must  likewise  certify 
on  the  petition  that  the  petitioners  are  able  to  answer  the  costs  of  the 
application.^*  Upon  the  petition,  so  signed  and  certified,  being  left 
with  the  Attorne^'-General's  clerk,  he  will  obtain  the  Attorney-General's 
signature  thereto,  in  testimony  of  his  approbation. 

The  petition  may  be  addressed  either  to  the  Lord  Chancellor  or  the 
Master  of  the  Rolls ;  ^^  and  it  is  presented,  and  a  copy  left  for  the 
Judge,  in  the  usual  way ; "  but  unless  the  petition  is  presented 
*1856  *  by  the  Attorney-General  acting  ex  officio,  or  in  a  matter  which 
is  pending  at  the  time  of  the  application,  the  order  or  certificate 
of  the  Charit}'  Commissioners  authorizing  the  application  must  also  be 
previously  obtained,^  and  produced,  before  the  petition  will  be  answered. 

As  a  general  rule,  the  petition  ought  to  be  served  upon  all  persons 
whose  interests  will  in  any  manner  be  aflfected  by  the  order  sought  to 
be  obtained,'^ 

The  petition,  if  addressed  to  the  Lord  Chancellor,  is  usually  heard  by 
one  of  the  Vice-Chancellors,  from  whose  decision  an  appeal®  lies  to  the 
Court  of  Appeal  in  Chancery  :  *  if  the  order  is  made  in  the  first  instance 

5  Re  Hall's  Charity,  14  Beav.  115  ;  15  Jur.  i«  Ante,  p.  1853. 
940;  and  see  cases  collected,   14   Beav.  120  i"  Ante,  p.  1605. 

n.  1  Ante,  p.  1728  et  seq. ;  Re  London,  Brigh- 

6  Re  Parkes'  Charity,  12  Rim.  .329,  332 ;  ton,  &  South  Coast  Railway  Company,  18 
Re  Overseers  of  Ecclesall,  16  Beav.  297  ;  Re  Beav.  608;  Re  Ford's  Charity,  3  Drew.  324; 
Ashton  Charity,  22  Beav.  288.  Re  Jarvis'  Charity,  1  Dr.  &  Sm.  97 ;  5  Jur. 

1  Ante,  p.  18.53.  N.  S.  724. 

8  .52  Geo.  III.  c.  101,  §  1;  ante,  p.  1853.  2  Ex  parte  Rees,  3  V.  &  B.   10;  Ex  parte 

9  Re  Bedford  Charities,  2  Swanst.  518.  Seagers,  1  V.  &  B.    496;  see,   however,  Re 

10  Re  I>ondon,  Brighton,  &  South  Coast  "Warwick  Charities,  1  Phil.  559.  As  to  ser- 
Railwav  Company,  18  Beav.  608.  vice  of  petitions,  see  ante,  pp.  1606.  1607. 

11  .52  Geo.  Ill',  c.  101,  §  2.  For  form  of  »  See  Re  Upton  Warren,  I  M.  &  K.  410, 
petition,  see  Vol.  III.  415;  as  to  appeals    from  orders  on  petition, 

12  Ex  parte  Skinner,  2  Mer.  453.  see  ante,  pp.  1472,  1611. 

13  52  Geo.  III.  c.  101,  §  2.  *  As  to  appeals  to  this  Court,  see  ante,  pp 
^*  Re    Warwick   Charities.    1    Phil.   559.       1459,  1470. 

For  forms  of  certificates,  see  Vol.  III. 
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by  the  Master  of  the  Rolls,  no  appeal  lies  to  that  Court ;  ^  and  whether 
the  order  is  made  by  that  Court  or  the  Master  of  the  Rolls,  an  appeal 
may  be  presented  to  the  House  of  Lords  within  two  years  from  the  time 
when  the  order  has  been  passed  and  entered.® 

The  proceedings  under  this  Act  have  the  same  effect,  as  if  they  were 
taken  under  an  information.''  If  a  scheme  is  directed  to  be  settled,  or 
an}'  other  proceedings  to  be  taken  in  the  Judge's  Chambers,  the  peti- 
tioners and  respondents  have  a  right  to  attend  there ;  and  it  seems, 
that  it  is  not  only  the  right,  but  also  the  duty,  of  the  Attorney-General 
to  interfere  in  the  subsequent  proceedings  upon  the  petition,  in  an}' 
manner  he  may  think  for  the  public  benefit.*  Under  the  present  prac- 
tice, the  Attorue^'-General  is  always  directed  to  be  served  with  the 
summons  to  proceed  on  the  order.'* 

Upon  the  return  of  the  summons  to  proceed,^"  directions  will  be  given 
as  to  the  manner  in  which  the  inquiries  directed  by  the  order  are  to  be 
prosecuted,  and  the  parties  to  attend  thereon."  A  concise  statement, 
showing  the  objects  and  propert}'  of  the  charity,  is  sometimes  directed 
to  be  brought  in,  and  substantiated  by  affidavit  or  other  evidence. 

If  trustees  are  directed  to  be  appointed,  evidence  of  the  fitness  of 
such  of  them  as  are  not  appointed  ex  officio  is  required ;    and 
♦their  written  consent  to  act,  verified  by  aflSdavit,  must  be  pro-  *1857 
duced,  as  in  other  cases. ^ 

Where  a  scheme  is  directed,  i-t  is  usually  prepared  by  the  petitioners, 
and  submitted  by  them  to  the  Attorney-General :  who  makes  such  sug- 
gestions or  alterations  as  he  thinks  fit.^  A  fair  copy  of  the  scheme, 
showing  any  alterations  which  ma}'  not  have  been  agreed  upon  between 
the  parties,  is  then  lell  at  the  Chaml)ers  of  the  Judge ;  and  the  scheme 
is  then  settled  by  him,  eitlier  in  Chaml)ers,  or  on  an  adjournment  into 
Court.  When  finally  scittled,  a  fair  copy  is  signed  by  the  Judge,  and 
filed  in  the  Report  office  :  whence  office  copies  may  be  obtained.  The 
final  order  usually  refers  to  the  scheme  as  filed  ;  and,  in  this  manner, 
the  expense  of  setting  out  the  whole  scheme  in  the  order  is  avoided.^ 

Wh<'ii  the  inquiries  are  answered,  if  the  furtlier  consideration  of  the 
petition  lias  not  bt-en  adjourneil,  an  order  will  be  made  in  Chambers, 
ai)pointing  tlie  trustees  and  approving  the  scheme,  or  as  may  be  recpiired 
by  the  circumstances  of  the  case  ;  and  giving  such  consequential  direc- 

6  Re  Mnnrhoster  New  College,  IG  Beav.  tics,  see  SeUin,  .342  et  scq. ;  ami  for  f(irm  of 
610;   17  .tur.  .140.  Huiniiion.H  to  proeeuil,  sec  Vol.  III. 

«  52  fleo.  III.  c.  101,  §  1;  ante.n.  1853.  »'  Ord.  XXXV.  10. 

7  Attomey-(i<;nfTal  v.  Bi.sliop  of  Worces-  '  Ante,  p.  1100.  As  to  appointinfcand  rc- 
tcr,  0  llnre,  ■'128;   10  .lur.  3.  mnviiiK  truxfee.s  of  cliarilies,  sec  Setoii,  .'Kil  it 

8  Corporation  of  LiKJlovv  r.  GrponhouHP,  1  fn/.  Iwir  forins  of  consent  and  atlidavits,  hoo 
BliKh  N.  S.   170.1;  Attorii.'v-<;eii..ral  v.   F.arl  Vol.  III. 

if  .Stamford,  1  I'liil.  7.17,  7'4;i ;  7  .lur.  Jl.l!*.  •  lie   Hanftnn,   ulii    »up.  ;    Re   Wyerndalo 

»  lie  llniiHon,  !)  Ilnrf  Ap.  .'■.4.  S.liooj,  10  llan-   Af..  74;  .Suton,  .100.     An   to 

1"   For   the   pra'tiee   as   to  carryinK  in   tlio  nchrines,  »ee   ih.   .'100-302;    and   for   form    of 

order,  and    issuing  a    summons    to  prorced,  neheme,  Hce  Vol.  III. 

gee  Ord.  XXXV.  1."),  10.     For  forms  of  orders,  »  lie  Convers    Sriiool,    10   Hare    Ap.    5; 

directing  accounts  and   iui|uiric3  a8  to  chari-  S«!ton,   .347;    and  for  form  of  order,   sec  U). 

Nos.  1,  2. 
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tions,  as  to  costs  or  otherwise,  as  may  be  necessar3\*  If,  however,  the 
further  consideration  is  adjourned,  the  Chief  Clerk  makes  his  certificate 
of  the  result  of  the  proceeding :  which  is  completed,  and  may  be  dis- 
charged or  varied,  as  in  other  cases ;  ^  and  the  petition  may  then  be 
brought  on  again  in  Court  for  consequential  directions,  in  the  manner 
before  explained. ** 

Section  III.  —  Arbitration. 

By  the  9  &  10  Will.  III.  c.  15,  powers  are  given  enabling  persons, 
desu-ous  of  settling  their  controversies  by  arbitration,  to  agree  that  their 
submission  of  the  suit  to  the  award  of  any  person  should  be  made  a  rule 
of  an}^  Court  of  Record  ; ''  and  by  "  The  Common  Law  Procedure  Act, 
1854,"  it  is  provided  that  "  every  agreement  or  submission  to  arbitra- 
tion by  consent,  whether  by  deed  or  instrument  in  writing  not  under 
seal,  may  be  made  a  rule  of  any  one  of  the  Superior  Courts  of  Law  or 

Equity  at  Westminster,  on  the  application  of  any  party  thereto, 
*1858  unless  such  *  agreement  or  submission  contain  words  purporting 

that  the  parties  intend  that  it  should  not  be  made  a  rule  of  Court ; 
and  if  in  an}'  such  agi'cement  or  submission  it  is  provided  that  the  same 
shall  or  may  be  made  a  rule  of  one  in  particular  of  such  Superior  Courts, 
it  may  be  made  a  rule  of  that  Court  only  ;  and  if,  when  there  is  no  such 
provision,  a  case  be  stated  in  the  award  for  the  opinion  of  one  of  the 
Superior  Courts,  and  such  Court  be  specified  in  the  award,  and  the 
document  authorizing  the  reference  have  not,  before  the  publication  of 
the  award  to  the  parties,  been  made  a  rule  of  Court,  such  document 
may  be  made  a  rule  only  of  the  Court  specified  in  the  award  ;  and  where 
in  any  case  the  document  authorizing  the  reference  is  or  has  been  made 
a  rule  or  order  of  any  one  of  such  Superior  Courts,  no  other  of  such 
Coui-ts  shall  have  any  jurisdiction  to  entertain  any  motion  respecting 
the  arbitration  or  award. ^ 

The  application  to  make  the  submission  a  rule  of  Court  is  made  by 
motion :  which  must  be  on  notice,  unless  the  submission  provides  that 
either  part}'  may  make  it  an  order  of  the  Court  without  notice  to  the 
other  party ;  ^  and  the  execution  of  the  submission  must  be  proved : 
unless  the  application  is  consented  to.^  The  order  will  not  be  passed 
until  the  submission  has  been  filed  in  the  Report  office,  and  a  note 
thereof  made  on  the  order  by  the  Clerk  of  Reports.* 

*  For  forms  of  order,  see  Seton,  347  et  seq. ;  2  Yot  forms  of  notice  of  motion  and  motion 

and  as  to  costs  in  charity  cases,  see  ib.  350,  paper,  see  Vol.  III. 

351,  363;  Morgan  &  Davey,  138  et  seq.  8  Seton,  1123.     For  forms  of  orders,  see  ib. 

6  See  ante,  p.  1238  et  seq.  1123,  1124;  Braitliwaite's  Pr.  553. 

6  Ante,  p.  1609.  For  forms  of  orders,  see  *  Ord.  XXIII.  23.  In  re  Cambridge  Uni- 
Seton,  347  et  seq.  versity,  and  lie  Haigh,   Seton,  1123,  No.  3; 

7  The  Court  of  Chancery  is  a  Court  of  the  submissions  were  directed  to  be  filed  with 
Record,  within  the  meaning  of  this  Act.  the  Clerks  of  Records  and  Writs ;  and  each 
Heming  V.  Swinnerton,  2  Phil.  79,  82;  1  C.  was  impressed  with  a  1/.  15s.  Inland  Revenue 
P.  Coop.  t.  Cott.  386,  416;  10  Jur.  907.  stamp;  see  IJraithwaite's  Pr.  554.     The  sub- 

1  17  &  18  Vic.  c.  125,  §  17;  and  see  ante,  mission,  when  directed  to  be  so  filed,  should 
pp.  554,  671.  be  enclosed   in  a  sheet  of  strong  brown  or 
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If  the  award  has  been  procured  by  corruption  or  undue  means,  it  is  to 
be  considered  void  and  of  non-effect.*  An}*  application  to  set  it  aside 
must  be  made  to  the  Court  of  which  the  submission  has  been  made  a 
rule,  before  the  last  day  of  the  next  term  after  the  making  and  publish- 
ing of  the  award.® 

The  application  to  set  aside  the  award  is  made  by  motion,  of  which 
notice  must  be  served  on  the  other  parties  and  the  arbitrators.'' 

*  Any  party  neglecting  or  refusing  to  execute  the  award,  or  *1859 
any  part  thereof,  is  guilty  of  a  contempt  of  the  Court  of  which 
the  submission  was  made  a  rule.^ 

"  If,  in  any  case  of  arbitration,  the  document  authorizing  the  refer- 
ence provides  that  the  reference  shall  be  to  a  single  arbitrator,  and  all 
the  parties  do  not,  after  difficulties  have  arisen,  concur  in  the  appoint- 
ment of  an  arbitrator,  or  if  any  appointed  arbitrator  refuse  to  act,  or 
become  incapable  of  acting,  or  die,  and  the  terms  of  such  document  do 
not  show  that  it  was  intended  that  such  vacancy  should  not  be  supplied, 
and  the  parties  do  not  concur  in  appointing  a  new  one  ;  or  if,  where  the 
parties  or  two  arbitrators  are  at  liberty  to  appoint  an  umpire  or  third 
arbitrator,  such  parties  or  arbitrators  do  not  appoint  an  umpire  or 
third  arbitrator,  —  or  if  any  appointed  umpire  or  third  arbitrator  refuse 
to  act.  or  become  incapable  of  acting,  or  die,  and  the  terms  of  the  docu- 
ment authorizing  the  reference  do  not  show  that  it  was  intended  that 
such  a  vacancy  should  not  be  sivi^plied,  and  the  parties  or  arbitrators 
respectively  do  not  appoint  a  new  one,  —  then,  in  every  such  instance, 
any  party  may  serve  the  remaining  parties  or  the  arbitrators,  as  the 
case  may  be,  with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or 
third  arl)itrator  respectively  ;  and  if  within  seven  clear  days  after  such 
notice  shall  have  been  served,  no  arbitrator,  umi)ire,  or  third  arbitrator 
be  appointi'd,  it  shall  be  lawful  for  any  Judge  of  any  of  the  Sujierior 
Courts  of  Law  or  Equity  at  Westminster,  upon  summons  to  be  taken 
out  by  the  party  having  served  such  notice  as  aforesaid,  to  appoint  an 
arbitrator,  umpire,  or  third  ar])itrator,  as  the  case  may  be  ;  and  such 
arbitrator,  umpire,  or  tliird  ar))itrator  respectively,  shall  have  the  like 
power  to  act  in*  the  reference  and  make  an  award  as  if  he  had  been 
appointed  by  consent  of  all  parties."  *  . 

carfrid(?e  pap<>r,  and  indorsed  with  tho  name  Jcrpmy  on  Eq.  403  ttseq. ;  RiisRell  on  Arl)i- 

of  the  miitt<r.  and  tli.:  nam.-  and  nddrfss  of  trat  ion,  ()8!»  «■<  5C7.  ,•  Seton,  1122  «(  »e<7. ;  Story 

thcHoiiritiirlilinK  it.     A  r..(.v  of  tli.;  ord.T  di-  Vj\.  Aur.  ^  HM)  et  nen. 

rcrtinK«u(h   lilinn  nhould  hIso  ho  <-n<los.>d,  8  it  &  HI  Will.  III.  c.   15,  §  2;  H.-nunp  v. 

and    thf  original  order  prodiircd  at   the.  time  .SwinniTlon,  2  Phil.  "It ;  1  ('.  1'.  Coop.  t.  Cott. 

the  unhtniHsion  is  l.-ft      Ihiil.    A  certifKat"- of  .'(HO;   Id  .lur. '.)()7  ;  and  hpc  Nirhcd.s   v.   Itoe,  .» 

the  filinK   will    he  pvpn,  if  n-niiin-d;  and  a  M.  &  K.  4.'U  ;  and  nnU,  p.  I(i21. 

copy  or  an  othce  copy  of  the  HultmiyHion  may  '  For  the  form   of   notice  of   motion,   hcc 

be  taken  liv  anv  party,  a.H   in  other  riiieH  of  Vol.  III. 

drK-iiment/  left   with"  the  IJe.ord   and    Writ  1  !l  &  10  Will.  III.  r.  15,  §  1- 

(,'lerkH  for  safe  rnslodv,   il'i'l.  ;  and   nnlr,  p.  ^   17  &   IK  Vie.  r.  125,  §   12.     The  »ecfiotl 

18.18.     Kor  the  pra.  tiee  nf   Law  hh  Ui  arbitra-  applies  when-  tlw  arbitration  was  ((.imnenred 

tor^.  nee  Chittv's  Ar.h.  101!)  ft  nfo.  previous  to  the  panMnK  of  the  .\(t.     Il<-  I-ord, 

6  9  &  10  Will.  IV.  c.  15  §  2.     Vorthejiir-  1  K.  &  .1.  !(0.     As  to  what  is  an  arbitration 

isdietion  of  the  (V.nrt  over   awards,  see  nnle,  within  the  meaning:  of  sec.  12,  nee  Collins  e. 

pp.  2!t7,  6.5.1,  070,071  ;  and  see  Adamson  K.).  Collins,  20  Heav.  300;  5  .lur.  N.  S-  30.     For 

191  et  uq. ;  1  C.  I'.  Coop.  t.  Cott.  388  el$eq. ;  form  of  siimmong,  see  Vol.  III. 
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Where  a  party  has,  under  the  provisions  of  the  statute,'  appointed  an 
arbitrator  to  act  as  sole  arbitrator,  the  Court  or  a  Judge  may  revoke 
the  appointment,  on  such  terms  fts  shall  seem  just.* 

Where  the  arbitrator  has  stated  his  award,  as  to  the  whole  or  any 
part  thereof,  in  the  form  of  a  special  case  for  the  oi)inion  of  the  Court, ^ 
it  will,  on  application  by  motion  on  notice,  be  set  down  for  hearing.® 

If  the  submission  has  been  or  may  be  made  an  order  of  the 
*18G0  *  Court  of  Chancery,  the  time  for  making  the  award  may  from 
time  to  time  be  enlarged  by  an  order  of  the  Court  or  of  a  Judge 
at  Chambers  ;  the  order  should  state  the  cause  for  the  enlargement,  and 
if  no  period  is  stated,  it  will  be  deemed  to  be  for  one  month. ^  The 
application  is  made  on  notice  ;  ^  and  the  order  may,  it  seems,  be  made 
after  the  expiration  of  the  time  for  making  the  award.' 

"  Where  any  award  made  on  any  such  submission,  document,  or  order 
of  reference  as  aforesaid,  directs  that  possession  of  any  lands  or  tenements 
capable  of  being  the  subject  of  an  action  of  ejectment  shall  be  delivered 
to  any  party,  either  forthwith  or  at  any  future  time,  or  that  any  such 
party  is  entitled  to  the  possession  of  any  such  lands  or  tenements,  it 
shall  be  lawful  for  the  Court  of  which  the  document  authorizing  the 
reference  is,  or  is  made  a  rule  or  order,  to  order  any  party  to  the  refer- 
ence who  shall  be  in  possession  of  any  such  lands  or  tenements,  or  any 
person  in  possession  of  the  same  claiming  under  or  put  in  possession 
by  him  since  the  making  of  the  document  authorizing  the  reference, 
to  deliver  possession  of  the  same  to  the  party  entitled  thereto,  pursuant 
to  the  award ;  and  such  rule  or  order  to  deliver  possession  shall  have 
the  effect  of  a  judgment  in  ejectment  against  every  such  party  or  person 
named  in  it,  and  execution  may  issue,  and  possession  shall  be  delivered 
by  the  sheriff  as  in  a  judgment  in  ejectment."  * 

The  Court  or  Judge  may,  from  time  to  time,  and  on  such  terms  as 
may  seem  fit,  remit  the  matters  referred,  or  any  of  them,  to  the  re- 
consideration and  re-determination  of  the  arbitrators.^  The  object  of 
this  proA-ision  is,  to  enable  the  Court,  where  any  error,  formal  or  other- 
wise, has  occurred  which  would  vitiate  the  award,  to  send  it  back  to  the 
arbitrators  to  correct  such  errors,  instead  of  setting  the  award  wholly 
aside.®  Where  the  award  was  in  part  conclusive,  but  in  another  part 
imperfect,  it  was  remitted  to  be  reconsidered  and  amended.^ 

3  17  &  18  Vic.  c.  125,  §  13.  5  /6.  §  8;  see  Re  Titswell,  33  Beav.  213; 

*  Ih.  §  13.     For  form  of  summons,  see      10  Jur.  N.  S.  143. 

Vol   III  6  Mills  V.  Bowvers'  Co.,  3  K.  &  J.  60. 

6  Under  17  &  18  Vic.  c.  125,  §  5.  '^  Rt  Aitken,  .3  ,Jur.  N.  S.  1296;  C  W.  R. 

8  For  form  of  order  to  set  down  special  145,  V.  C.  W.     [The  evidence  of  an  arbi- 

case   for   hearing,    see   Seton,   112G,   No.  1.  trator   is   admissible   in   explanation   of   his 

For  form  of  notice,  see  Vol.  HI.  award;  and  when  it  appears  from  such  evi- 

1  17  &  18  Vic.  c.  125,  §  15.  dence  that  there  has  been  a  mistake  on  his 

2  For  form  of  order,  see  Seton,  1126,  No.  part,  either  as  to  the  subject-matter  referred 
2;  and  for  forms  of  notice  of  motion  and  to  him.  or  in  point  of  le^al  principle  affecting 
summons,  see  Vol.  HI.  the  basis  on  which  the  award  is  made,  the 

8  Watson  V.  Bennett,  6  Jur.  N.  S.  637;  award  will  be  set  aside,  or  referred  back 
8  W.  R.  612,  Ex.  again  to  the  arbitrator.     Re  Dare  Valley  R. 

*  17  &  18  Vic.  c.  125,  §  16.  Co.,  L.  R.  6  Eq.  429 ;  Duke  of  Buccleugh  v. 
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The  Court,  by  consent  of  the  parties,  will  order  the  matters  in  ques- 
tion in  a  suit  to  be  referred  to  arbitration.*  In  this  case,  the  order 
should  resei-ve  hberty  to  apply,  but  not  further  consideration,  unless 
only  some  of  the  matters  in  dispute  are  referred.®  The  Court  will  not 
give  directions  as  to  the  mode  of  carrying  out  the  reference,^**  and,  if  it 
fails,  the  suit  will  proceed  as  if  it  had  not  been  directed."  The 
award  is  made  an  order  of  Court  on  *  motion  with  notice,  in  the  *1861 
same  way  as  a  submission,^  and  must  be  filed  in  the  Report  office 
before  the  order  is  passed  ;  ^  and  proceedings  may  then  be  taken  upon 
it.^  In  a  suit  affecting  a  charity,  the  reference  will  not  be  made,  or  the 
award  acted  upon,  unless  the  Attorney-General  or  the  Court  considers 
that  it  will  be  beneficial  to  the  charity.^  We  have  already  seen  that, 
in  certain  cases,  the  awards  of  the  Charity  Commissioners  may  be  made 
rules  of  the  Court.^ 

"  Whenever  the  parties  to  any  deed  or  instrument  in  writing  to  be 
hereafter  made  or  executed,  or  any  of  them,  shall  agree  that  any  then 
existing  or  future  differences  between  them  or  any  of  them  shall  be 
referred  to  arbitration,  and  any  one  or  more  of  the  parties  so  agreeing, 
or  any  person  or  persons  claiming  through  or  under  him  or  them,  shall 
nevertheless  conmience  any  action  at  Law  or  suit  in  Equity  against  the 
other  party  or  parties,  or  any  of  them,  or  against  any  person  or  persons 
claiming  through  or  under  him  or  them  in  respect  of  the  matters  so 
agreed  to  be  referred,  or  any  of  them,  it  shall  be  lawful  for  the  Court  in 
which  action  or  suit  is  brought,  or  a  Judge  thereof,  on  application  by 
the  defendant  or  defendants,  or  any  of  them,  after  appearance  and 
before  plea  or  answer,  upon  being  satisfied  that  no  sufficient  reason 
exists  why  such  matters  cannot  be  or  ought  not  to  be  referred  to  arbi- 
tration according  to  such  agreement  as  aforesaid,  and  that  the  defend- 
ant was  at  tlie  time  of  the  bringing  of  such  action  or  suit  and  still  is 
ready  and  willing  to  join  and  concur  in  all  acts  necessary  and  proper 
for  causing  such  matters  so  to  be  decided  by  arbitration,  to  make  a  rule 
or  order  staying  all  [)roceedings  in  such  action  or  suit,  on  such  terms  as 
to  costs  and  otherwise  as  to  such  Court  or  Judge  may  seem  fit:  Pro- 
vided always,  that  any  such  ruh;  or  order  may  at  any  time  alXerwards 
be  discharged  or  varied  as  justice  may  require."  ° 

The  oims  of  showing  that  no  adequate  relief  can  be  obtained  by  pro- 
ceeding un<ler  the  agreement  to  refer  to  arbitration  lies  upon  the  plain- 
tiff.'' The  proceedings  will  be  stayed  whi-rever  the  applieation  is  made 
bond  fide  by  a  i>arty  who  has  always  been  ready  to  refer,  and  there  are 

Metropolitan  Hoanl  of  Works,   I,.  H.  5  Ex.  2  Onl.  XXIII.  23. 

221.]  '  Craw.Hhav  r.  Collin?,  3  Swnnst.  90,  02. 

»  For  form  of  order,  sec  Soton,  1122.  *  Aitoriic  y-G<n.riil  r.  11. will,  it  Vcs.  232; 

»  S«-ton    1120.  Atlorriov-ficnoriii  v.  Kcu,  4  Mud.  274. 

10  Houghton  V.  Ilnnkart,  3  De  G.,  F.  &  J.  '  Sc.^  10  &   17  Vic.  c.  Vil,  §  04;   18  &  ID 

16:  17  .lur.  N.  .S.  .',7.  Vir.  r.  124,  §  40.  .^    ,   .^ 

"  Crawshny  v.  <'ollin%  3  Swan<it.  90.  *>  17  &  18  Vic  c  125,  §  11.     [See  Tscheider 

i   Ante,    pp.     1857,     IH'iS  ;    Lipscomb    r.  t>.  Biddle,  4  Dili.  03.J 
Palmer,  0  Jur.  N.  S.  1282;  9  \V.  K.  232,  V.  ">  Cook  r.  <  iil.lipolp.  10  Jur.  N.  S.  1068; 

C.  S.  13  W.  K.  42,  4.J,  V.  C.  W. 
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matters  in  dispute  within  the  meaning  of  the  agreement.®  The 
*1862  proceedings  will  not  be  stayed  where  an  arbitrator  *  would  not 
have  power  to  deal  completely  with  the  case,^  or  the  case  is  one 
of  fraud ;  ^  or  where,  in  consequence  of  some  of  the  contemplated  par- 
ties not  having  entered  into  the  agreement,  it  would  be  contrary  to  tire 
intention  of  the  parties  to  refer  the  matters  in  dispute  to  arbitration.* 

The  application  for  the  order  is  made  by  motion  on  notice,  and  should 
be  made  after  appearance,  but  before  plea  or  answer,* 

The  Court  has  no  jurisdiction  to  stay  the  proceedings,  unless  the 
instrument  on  which  the  action  is  brought  contains  an  agreement  to 
refer  differences  to  arbitration  :  even  though  the  parties  have  in  writing 
agreed  to  do  so  after  the  differences  have  arisen.^ 


Section  IV.  —  Infant  Custody  Acts. 

By  the  2  &  3  Vic.  c.  54,  the  Court  is  enabled,  upon  the  petition  of 
the  mother  of  an  infant  which  is  in  the  sole  custody  or  control  of  the 
father  thereof,  or  of  any  person  by  his  authority,  or  of  any  guardian 
after  his  death,  to  make  such  order  for  the  access  of  the  petitioner  to 
such  infant,  at  such  times  and  subject  to  such  regulations  as  the  Court 
shall  deem  convenient  and  just ;  and  if  such  infant  shall  be  within  the 
age  of  seven  years,  the  Com-t  may  order  such  infant  to  be  delivered 
into  the  hands  of  the  petitioner  until  such  age,  subject  to  such  regula- 
tions as  the  Court  shall  deem  convenient  and  just.®  AppUcations  under 
this  Act  may  be  made  either  to  the  Master  of  the  Rolls,  or  to  any  of 
the  Vice-Chancellors.'' 

Upon  the  hearing  of  the  petition,  affidavits  on  either  side  are  admis- 
sible ;  *  and  orders  made  under  the  Act  may  be  enforced  by  the  usual 
process  of  contempt.^  No  mother  against  whom  adultery  has  been 
estabUshed  by  the  sentence  of  the  Divorce  Court  is  entitled  to  the 
benefit  of  the  Act." 

The   petition  may  be   presented   without    a    next  friend ;  ^^    and, 

8  Russell  V.  Pellefp-ini,  6  El.  &  Bl.  1020;  son  on  Infants,  164;    Seton,  713;    and   see 

3  Jur.  N.  S.  183,  185;  and  see  Hirsch  v.  Im  Swift  v.  Swift,  11  Jiir.  N.  S.  148;  13  W.  R. 

Thurn,  4  C.  B.  N.  S.  509 ;  4  Jur.  N.  S.  587;  378,  M.  R. ;  11  Jur.  N.  S.  458;  13  W.  R.  731, 

Wickham  v.  Hardv,  5  Jur.  N.  S.  871,  Ex.;  L.  JJ. ;  34  Beav.  266;  Austin  v.  Austin,  11 

but  see  Lury  v.  Pearson,  1  C.  B.  N.  S.  639;  Jur.  N.  S.  101;  13  W.  R.  332,  M.  R.;  11  Jur. 

Wheatlev  v.  Westminster  Brvmbo  Colliery  N.  S.  536;  13  W.  R.  761,  L.  C.  ;  34  Beav. 

Co.,  2  Dr.  &  Sm.  347;  11  Jur.N.  S.  232.  257;  Re  Newbery,  1  Law  Rep.  431;  12  Jur. 

1  Cook  V.  Catchpole,  ubi  sup.  N.  S.  12,  V.  C.  S. ;  1  Law  Rep.  Ch.  Ap.  203; 

2  Wallis  «.  Hirsch,  1  C.  B.  N.  S.  316;  and  12  Jur.  N.  S.  154,  L.J  J.  For  forms  of  orders, 
■see  Lury  v.  Pearson,  ib.  639;  [Malmesbury  see  Seton,  713,714;  and  for  form  of  petition, 
Rv.  Co.  V.  Budd.2  Ch.  Div.  1131.  see  Vol.  III. 

"  3  Mason  «.  Haddon,  6  C  B.  N.  S.  526.  ^  Re  Taylor,  10  Sim.  291. 

4  17  &  18  Vic.  c.  125,  §  11;  ante,  p.  8  2  &  3  Vic.  c.  54,  §  2.  For  the  practice 
1800       For  form  of  notice  of  motion,  see      on  petitions,  see  ante,  p.  1603  et  seq. 

Vol   III  ^  -'*•  §  3- 

5  Blvth  V.  Lafone,  1  El.  &  El.  435;  5  Jur.  w  76.  §  4;  and  see  20  &  21  Vic.  c.  85, 
N.  S.  364.  §  35. 

6  2  &  3  Vic.  c.  54,  §  1.     As  to  this  Act,  n  Re  Groom,  7  Hare,  38. 
see  Chambers  on  Infants,  93,  100 ;  Macpher- 
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by  *  leave  of  the  Court,  in  forma  pauperis.^    If  rendered  neces-  *1863 
sary  by  the  circumstances  of  the  case,  it  seems  that  an  order 
under  the  Act  may  be  made  ex  parted     The  mother  is  not  entitled  to 
an  order  as  a  matter  of  course,  but  the  Coui't  will  exercise  its  discre- 
tion upon  aU  the  circumstances  of  the  case.* 

The  object  of  the  Act  is  to  protect  mothers  from  the  tyranny  of  hus- 
bands who  ill  use  them  ;  and  it  gives  the  Court  the  power  of  interfering, 
when  the  Court  sees  that  the  maternal  feelings  are  tortured  for  the  pur- 
pose of  obtaining  any  thing  like  an  unjust  advantage  over  the  mother.* 
The  Act  does  not,  as  a  condition  for  the  interference  of  the  Court,  re 
quire  that  the  wife  should  have  obtained  or  be  entitled  to  obtain  a  decree 
for  a  judicial  separation  ;  ^  and  it  gives  the  Court  an  absolute  discretion 
as  against  the  father  or  testamentary  guardian  ;  ^  but  the  Court  will  not 
interfere  where  the  mother  has  deserted  her  husband  without  reasonable 
cause ; ''  or  where  her  conduct,  although  she  has  not  been  guilty  of  any 
moral  delinquency,  has  not  been  such  as  to  entitle  her  to  its  favorable 
consideration. «  And  if  the  conduct  of  the  father  has  been  free  from 
impropriety  or  bad  motive,  the  Court  has  no  right  to  have  any  opinion 
as  to  whether  the  fatlier  is  judicious  or  not  in  the  particular  training  he 
may  direct  the  child  to  undergo.® 

It  has  been  held,  that  the  Act  does  not  enable  the  mother  to  resist  an 
application  of  her  husl)and  for  the  custody  of  his  children,  to  which,  by 
law,  he  is  entitled :  even  though  upon  her  appUcation  the  Court  may  be 
bound  to  order  them  to  be  delivered  back  to  her ;  ^^  or  apply  wliere  the 
children  are  not  in  the  custody  of  the  father."  Where,  however,  the 
children  were  living  with  the  mother,  the  Court,  on  a  petition  intituled 
in  the  Act,  made  an  order  continuing  the  custody  of  them  to  her ;  but 
it  would  seem  that  the  order  was  made  under  the  general  jurisdiction  of 
the  Court." 

By  the  3  &  4  Vic.  c.  90,  the  Court  is  empowered,  upon  the  applica- 
tion of  any  person  willing  to  take  charge  of  any  infant  who  has  been 
convicted  of  felony,  and  to  provide  for  his  maintenance  and  education, 
to  assign  the  custody  of  such  infant  to  such  person,  and  to  rescind 
or  vary  the  terms  of  any  such  assignment ;  *  and,  if  it  shall  think  *1864 
fit,  to  award  costs  against  any  applicant :  such  costs  to  be  paya- 
ble to  any  parent  or  other  natural  or  testamentary  guardian  who  shall 
oijpose   such   api)lication.^     The    infant  is  not  to  be  sent  out  of  the 

1  Kx  parte  ITukcwiU,  3  I)e  G.,  M.  &  G.  ^  Kx  parte  Bartlctt,  2  Coll.  GCl,  002. 
llfi;    17  .Jur.   .'J34.      As   to  suing  in  formd           o  Shillito  v.  Collctt,  8  W.  K.  G83,  V.  C. 
pavperh,  Bf-f  ante,  p.  37  et  teq.  K. ;  nllirinnd,  ih.  r.'.tfi,  L.  J.I. 

2  He   Tavlcr,  11  Sim.  178,  1^0.  '   AV  Tiiylor,  uhi  sup. 

3  Fie  Tiivlor,  11  Sim.  17«,  200;  Re  Iliilli-  »  Shillito  v.  Colh^tt,  vhi  sup. 
dav   17  Jur.  51;,  V.  (',.  T. ;  Jie   Win.Mcom,   11            »  Ii<:  Winscom,  uhi  .«»/». 

Jur   N    S   2117;  13  VV.  K.  452,  V.  C.  W.;  2  1"  Corscllis  v.  Cor.scllis,  1  Dr.  &  Wnr.  23.'». 

H.  &  M.  640;    [In  re  Taylor,  4  Ch.  Div.  n  He  Fynn,  2  De  G.  &  S.  457,  475;  12 

157].  Jur.  713. 

*  \'<T  Lord  Cottcnham,  in  Wanlc  v.  Wanln,  ^'^  He  Tomlinson,  3  Do  G.  &  S.  371. 

2  Phil.  787,  788;  and  see  Jie  Wiubcom,  ubi  i  3  &  4  Vic.  c.  !)0,  §  1.     No  fdi  i«  to  l.o 

fup,  taken  by  any  ofliccr  of  Ihe  Court ;  and  counsel 
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jurisdiction  of  the  Court ;  "^  and  the  execution  of  the  sentence  passed 
upon  the  infant  is  not  to  be  interfered  with.* 


Section  V.  —  The  Declaration  of  Title  Act,  1862. 

By  this  Act,*  which  relates  to  England  only,  and  came  into  operation 
on  the  1st  January,  1863,^  "every  person  clauning  to  be  entitled  to 
land  in  possession  for  an  estate  in  fee-simple,  either  absolutely  or  sub- 
ject to  any  incumbrances,  estates,  rights,  or  interests,  vested  or  con- 
tingent, or  claiming  to  have  a  power  of  disposing  of  land  for  his  own 
benefit  for  an  estate  in  fee-simple  in  possession,  either  absolutely  or 
subject  to  any  incumbrances,  estates,  rights,  or  interests  vested  or  con- 
tingent, and  every  person  entitled  to  apply  for  the  registration  of  an 
indefeasible  title  to  the  Registrar  appointed  under  any  Act  which  may 
be  passed  in  the  present  session  for  the  Registration  of  Real  Estates 
and  the  Title  thereto,^  may  apply  to  the  Court  of  Chancery  by  petition 
in  a  summary  way  for  a  declaration  of  title  under  this  Act." '' 

"  Every  petition  for  a  declaration  of  title  shall  contain  an  exact 
description  in  their  actual  state  of  the  lands  as  to  which  the  declara- 
tion is  sought:  stating  particularly  the  boundaries  thereof,  and  the 
lands  on  which  the  same  and  every  part  thereof  abut,  and,  so  far  as 
conveniently  may  be,  the  names  and  descriptions  of  the  owners  and 
occupiers  of  such  last-mentioned  lands."  * 

"  Every  such  petition  shall  state  what  incumbrances,  estates,  rights, 
and  interests,  if  any,  the  petitioner  admits  to  affect  his  title,  and  sub- 
ject to  which  he  seeks  to  have  his  title  declared,  and  shall  be  in  such 
form  as  the  Court  shall  by  general  order  direct."  ^ 

"Any  two  or  more  persons  claiming  to  have  together  such  estate 
*1865  or  interest  in  land  as  would  have  enabled  any  one  person  *  to 
petition  as  aforesaid  may  join  in  such  a  petition,  and  such  pro- 
ceedings shall  be  had  thereupon  as  in  the  case  of  a  single  petitioner."  ^ 

"  No  such  petition  shall  be  admitted  as  to  lands  of  copyhold  or  cus- 
tomary tenure."  ^ 

"  It  shall  be  lawful  for  the  Court,  by  general  order  or  otherwise,  if  it 
shall  think  fit,  to  require  that  the  Registrar  who  may  be  appointed  under 
any  Act  passed  during  the  present  session  for  the  Registration  of  Real 

and  solicitor  may  be  assigned:  i6.  §  3.     As  made,  the   rules  of. the  schedule  are  to  be 

to  this  Act,  see  Chambers,  178,  199;  Mac-  adopted:  §  41. 
uherson    133.  ^  '^-  §  ■^''• 

2  3  &  4  Vic.  c.  90,  §  2.  8  The  Act  referred  to  is  the  25  &  26  Vic. 

8  76.  5  4.'  c.  53. 

<  25  &  26  Vic.  c.  67.     The  short  title  is,  7  25  &  26  Vic.  c.  57,  §  1.     For  the  prac- 

"The  Declaration  of  Title  Act,   1862:"  ib.  tice  on  petitions,  see  ante,   p.   1603   et  seq. 

§  49      The   Ijord   Chancellor   has   power   to  For  form  of  petition,  see  Vol.  III. 
appoint  additional  clerks:   §  42;    and  with  »  25  &  26  Vic.  c.  67 ;  Sched.  r.  1. 

the  advice   and  assistance   of  three   of   the  »  lb.  §  2.     No  general  orders  have  as  yet 

Judges  of   the  Court,  to  make  general  rules  been  made, 
and  orders;  which  must  be  laid  before  Par-  i  25  &  26  Vic.  c.  67,  §  3. 

liament:  §§  40,  43.     Until  such  orders  are  2  yj.  §  4, 
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Estates  and  the  Title  thereto  ^  shall  be  served  with  notice  of  such  petition, 
and  the  Registrar  shall  thereupon  be  made  a  part}-  to  and  attend  the 
proceedings  on  such  petition,  and  the  costs  thereby  properly  incurred 
shall  be  paid  by  the  petitioner."  ^ 

"  The  Court  on  the  hearing  of  anj-  such  petition,  on  being  satisfied 
that  the  petitioner  has  proved  such  a  possession,  and  has  stated  such 
a  title  as,  if  established,  would  entitle  him  to  a  declaration  under  this 
Act,  shall  make  an  order  for  the  investigation  of  the  title,  in  the  same 
way  as  if  the  petitioner  had  obtained  as  vendor  a  decree  for  a  specilic 
performance  of  an  agreement  for  sale  of  the  land  in  question  for 
the  estate  claimed  in  his  petition."^ 

"  On  the  investigation  of  the  title  to  the  lands  as  to  which  the  decla- 
ration is  sought,  the  identity  of  the  lands  described  in  the  petition  with 
the  parcels  as  described  in  the  title  deeds  shall  be  established  b3-  aUidavit 
or  otherwise,  as  the  Court  may  deem  just.®  The  Court  may,  if  it  shall 
deem  it  necessar}'  or  proper,  require  the  petitioner  to  lodge  in  Court  a 
map  or  plan  of  the  lands  in  question."  ^ 

"  If  the  Court,  on  such  investigation,  shall  not  be  satisfied  that  the 
petitioner  has  shown  such  a  title  as  it  would  have  compelled  an  unwill- 
ing purchaser  to  accept,  then  it  shall  dismiss  the  petition,  but  subject 
to  the  right  of  appeal  hereinafter  mentioned."  * 

"  In  case  the  Court  is  satisfied  after  such  an  investigation  that  the 
petitioner  has  shown  such  a  title  as  it  would  have  compelled  an  unwill- 
ing purchaser  to  accept,  it  shall,  on  the  conditions  hereinafter  mentioned 
being  complied  with,  make  an  order  that  on  some  day,  not  less  than 
three  months  from  the  date  of  the  order,  a  declaration  shall  be  made 
establishing  the  petitioner's  title,  unless  in  the  mean  time  cause  is  shown 
to  the  contrar}- ;  and  the  Court  may  enlarge  the  time  for  so  showing 
causes  as  often  as  it  may  deem  proper."* 

*  "  No  such  order  shall  be  made  until  the  petitioner  shall  have  *1866 
given  security  to  the  satisfaction  of  the  Court  for  payment  of  all 
costs,  if  any,  which  may  be  awarded  to  any  person  who  may  oppose  the 
petitioner's  right  to  the  declaration  |)rayed  for."  ^ 

"  No  such  order  Khali  be  made  until  the  petiti<jnor  and  his  solicitor, 
and  any  other  person  whotn  the  Court  may  require,  shall  have  made  and 
filed  an  aflldavit  that  to  the  best  of  their  respective  knowledge,  infor- 
mation, and  belief,  all  settlements,  deeds,  documents,  instruments, 
maps,  plans,  and  p:ipers  relating  to  the  title  to  the  land  in  (juostion 

*  The  Act  referred  to  is  the  25  &  20  Vic.  an  booh  ns  any  appeal  is  withdrawn,  or  tlio 
c.  63.  (li'cluratiiin     ailinned,    \»'    registered    under 

<  2.5  &  2B  Vic.  c.  67,  §  .5.  the  2r,  &  20  Vie.  e.  M;  25  ^:  20  Vie.  c.  5.), 

*  Jb.  5  0.  For  the  proreedinpH  under  §  .'Jl ;  '25  &  20  Vic.  e.  57,  §  21.  For  form  of 
iiuch  a  decree,  gee  nnU,  pp.  987,  988,  1129-  application,  nee  Land  Ke>;istrv  Orders,  1 
11,34.  f)ct.     1802;  No.   22,    .Selied.   I.  (8  Jur.  N.  S. 

6  25  &  20  Vic.  c.  07,  Schcd.  r.  2.  I't.  II.,  401,  405) ;  and  Vol.  TIL 

7  Jb.  r.  3.  1  25  &  20  Vic.  c.  07,  §  9.     For  the  prac- 

*  lb.  6  7;  and  sec  ih.  §§  17-19.  tiee  in  giving  security  for  cost*,  see  ante,  pp. 

*  ///.  §  8.     The  declaration  of  title  may,  33-37. 
when  the  time  for  appealing  has  expired,  or 
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have  been  produced  to  the  Court,  or  the  cause  of  their  non-production 
has  been  fully  and  fairly  explained,  and  that  all  facts  material  to  the 
title  have  been  fully  and  fairly  disclosed  to  the  Court :  provided  always, 
that  the  Court  may  dispense  with  such  affidavit  either  from  the  petitioner 
or  his  solicitor  when  it  shall  think  it  reasonable  so  to  do,  or  may  permit 
the  same  to  be  modified  as  circumstances  may  seem  to  require."  ^ 

' '  The  petitioner,  after  obtaining  such  order,  shall  give  notice  of  the 
same  bj'  advertisement  in  such  newspapers  and  at  such  times  as  the  Court 
may  direct,  and  in  any  other  manner  which  the  Court  may  deem  expedi- 
ent, for  the  purpose  of  informing  all  persons  interested  thereof,  and  as 
ma}'  be  directed  by  an}^  general  or  special  order  in  that  behalf."  * 

"  The  petitioner,  after  obtaining  the  order  for  a  declaration  of  title, 
shall  cause  a  copy  thereof,  together  with  the  description  of  the  lands  in 
question,  with  any  engraved  or  lithographed  plan  thereof  (if  any  exists) 
to  be  served  on  every  adjoining  occupier  and  owner,  or  on  such  of  them, 
and  on  such  other  persons  (if  an}^) ,  as  the  Court  may  direct  to  be  so 
served.*  He  shall  also  cause  a  copy  or  copies  thereof  to  be  deposited 
in  some  office  or  place,  offices  or  places,  to  be  appointed  by  the  Court, 
on  or  near  to  the  lands  in  question,  to  be  accessible  at  all  reasonable 
times  to  all  persons  desirous  of  examining  the  same,  and  notice  of  every 
such  deposit  shall  be  affixed  in  some  public  place  or  places  on  or  near 
to  the  lands  in  question."  ^ 

' '  Every  such  copy  served  on  any  adjoining  occupier  or  owner,  or 

deposited  as  aforesaid,  shall  state  that  any  person  wishing  to 

*1867  *  show  cause  against  the  making  of  the  proposed  declaration 

may  do  so  by  presenting  a  petition  in  a  summary  way  to  the 

Court  of  Chancery  at  any  time  before  the  day  appointed  for  making  the 

proposed  declaration."  ^ 

"  The  petitioner,  after  such  deposit  shall  have  been  made,  shall  cause 
advertisements  to  be  inserted  three  times  at  least  in  such  newspapers 
on  such  days  as  the  Court  shall  direct,  stating  the  said  order,  and  stat- 
ing also  where  any  copy  has  been  so  deposited  for  inspection.^  Unless 
the  last  of  such  advertisements  is  made  within  four  weeks  next  after 
the  date  of  the  order,  the  time  thereby  fixed  for  showing  cause  against 
the  same  shall  be  enlarged  for  one  calendar  month,  or  such  further  time 
as  the  Court  shall  direct."  * 

"  Any  person  may,  at  any  time  before  the  proposed  declaration  of 
title  has  been  made,  petition  the  Court  in  a  summary  way  to  be  heard 
against  the  making  thereof ;  and  the  Court  shall  thereupon  fix  a  time 
for  the  hearing  of  such  petition,  and  shall,  if  necessary,  enlarge  the 
time  for  making  the  declaration  until  such  petition  shall  have  been  dis- 
posed of."  * 

2  lb.  §  10.    For  form  of  affidavit,  see  Vol.  i  25  &  26  Vic.  c.  67,  Sched.  r.  6. 

III.  2  76.  r.  7. 

8  lb.  §  11.  8  lb.  T.  8. 

*  lb.  Sched.  r.  4.  •*  lb.  §  12. 

6  Jb.  I.  5. 
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' '  On  the  hearing  of  such  petition,  the  Court  may  introduce  such 
restrictions  or  qualifications  in  the  title  sought  to  be  declared  as  the 
justice  of  the  case  requires,  or  maj-  reserve  the  rights  of  an^'  person  or 
class  of  persons,  or  ma}'  refuse  to  make  any  declaration  of  title. ^  If  it 
shall  appear  to  the  Court  that  all  or  any  of  the  title  deeds  relating  to 
the  land  in  question  have  been  lost  or  destroyed,  the  Court  may,  if  it 
shall  tliink  fit,  reserve  the  rights  of  aU  persons  under  any  such  lost  or 
destroyed  deeds."  ® 

"If  no  petition  has  been  presented  against  the  proposed  declaration 
of  title,  within  the  time  in  that  behalf  limited,  or  if,  having  been  pre- 
sented, the  Court  shall  be  of  opinion  that  no  suflficient  ground  has  been 
shown  for  refusing  to  make  a  declaration  of  title,  then  the  Court  shall, 
after  the  expiiation  of  the  time  limited  for  showing  cause,  upon  being 
satisfied  that  the  required  notices  have  been  dul}'  given,  and  that  aU. 
other  requisitions  have  been  duly  complied  with,  make  a  declaration 
that  the  original  petitioner  has  such  title  to  the  land  in  question  as  he 
sought  to  establish  b}"  his  petition,  or  such  title,  subject  to  an}'  restric- 
tions, reservations,  or  qualifications  which  it  may  deem  necessary  or 
proper  to  introduce."  '' 

"  An}'  person  may,  at  any  time  within  six  months  from  the 
*  making  of  any  such  declaration,  appeal  therefrom  to  the  Court  *1868 
of  Appeal  in  Chancery  ;  and  such  Court  shall,  on  the  hearing 
of  the  appeal,  make  an  order,  .confirming,  varying,  or  annulling,  the 
declaration  as  it  may  see  fit ;  but  if  there  is  no  such  appeal,  then  the 
said  declaration  shall,  at  the  expiration  of  the  said  six  months,  become 
final  for  the  purposes  of  this  Act."  ^ 

"Any  person  may  appeal  from  any  such  order  of  the  Court  of 
Appeal  to  the  House  of  Lords,  at  any  time  within  six  months  from  tho 
making  thereof,  and  the  said  house  may  make  an  order  confirming, 
varying,  or  annulling  the  said  declaration,  as  to  them  shall  seem  just ; 
but  if  there  is  no  such  appeal,  then  the  declaration,  as  approved  by  the 
said  Court  of  Appeal  in  Chancery,  shall,  at  the  expiration  of  the  said 
six  montiiH,  l)ccome  final  for  the  purposi's  of  this  Act.^  In  case  of  any 
such  appeal  as  aforesaid  to  the  House  of  Lords,  the  declaration  of  title 
as  finally  approved  by  them  shall  become  final  for  the  purposes  of  this 
Act."  • 

"  In  case  the  Court  shall  have  dismissed  the  original  petition  on  the 
ground  that  the  i)ctiti<in<T  had  not  shown  such  a  title  as  it  would  iiave 
com|)cllcd  an  unwilliiig  purchaser  to  acccjit,  or  if,  on  the  hearing  of  any 
petition  against  the  making  of  the  deelaration  of  title  jtrayed  lor,  tho 
Court  shall  have  refused  to  make  any  declaration  of  title,  the  original 

6  Ih.  6  1.1.  2  2:,  &  20  Vic.  o.  07,  §  7.     For  the   prac- 

•  lb.  §  14.  (i<c  on  apfionlH   to  the  House  of  Loiil.s,  H«e 

T  2.1  &  20  Vir.  c.  B7,  5  13.  (inl,,  p.  H'.n  ,i  >,</. 

1  2.-I  vt  20  Vic.  c.  07,  5  10.     For  the  prnc-  »  25  &  20  Vic.  c.  07,  §  18. 

ticc  on  arifH'Bl*  in  the  Court  of  Chancerj-,  neo 
ante,  p.  1471  et  icq. 

VOL.   II.  66  ITB.** 


♦I860  THE  STATUTORY  JURISDICTION  OF  THE  COURT. 

petitioner  shall  have  the  siiine  rights  of  iippeiil  to  the  Court  of  Appeal 
ill  Chancery  and  to  the  House  of  Lords  as  is  hereinbefore  given  to  any 
person  appealing  against  a  declaration  of  title  actually  made."* 

''The  declaration  of  title,  when  it  has  in  manner  aforesaid  become 
final  for  the  purposes  of  this  Act,  shall  not  be  set  aside  or  called  in 
question  by  reason  of  any  irregularity'  or  informality^  in  the  proceedings 
previous  to  the  making  thereof.'"^ 

"  Every  declaration  of  title  made  under  this  Act  may,  at  the  option 
of  the  person  obtaining  the  same,  be  registered  as  an  indetfeasible  title 
under  any  Act  which  may  be  passed  in  the  present  session  of  Parlia- 
ment for  the  Registration  of  Real  Estates  and  the  title  thereto."  " 

"  All}-  person  who  has  obtained  in  manner  aforesaid  a  final  declara- 
tion of  title  shall  be  entitled  to  receive  from  the  Court,  on  payment  of 
the  proper  fees,  and  on  production  of  his  title  deeds  for  the  purpose 
next  hereinafter  mentioned,  a  certificate  .under  the  seal  of  the 
*1869  Coui't  setting  forth  the  title  so  declared,  and  *  further  stating 
that  the  time  for  appealing  has  expired ;  and  such  certificate 
shall  be  conclusive  evidence  of  the  facts  therein  stated."  ^ 

"  Before  any  such  certificate  shall  be  sealed,  the  petitioner  shall  pro- 
duce to  the  Court  such  of  his  deeds  and  muniments  of  title  as  the  Court 
shall  require,  and  the  same  shall  be  stamped  or  marked  by  the  officer 
issuing  the  certificate,  in  such  manner  as  the  Court  shall  by  general 
orders  direct,  for  the  purpose  of  showing  that  a  declaration  of  title  has 
been  made  as  to  the  land  therein  comprised,  or  as  to  such  part  thereof 
as  is  comprised  in  the  declaration."  ^ 

"  Such  declaration  of  title,  as  soon  as  it  shall  have  become  final  for 
the  purposes* of  this  Act,  shall,  in  favor  of  any  person  thereafter  deriv- 
ing title  as  a  purchaser  for  valuable  consideration  of  the  land  therem 
referred  to,  or  of  any  part  thereof,  or  of  any  estate,  right,  or  interest 
therein,  by,  from,  through,  or  under  the  person  whose  title  has  been  so 
declared,  be  deemed  and  taken  to  have  correctly  declared  the  same ; 
but  save  as  aforesaid  such  declaration  shall  have  no  force  or  efl'ect 
whatever  as  to  the  title  of  the  land  comprised  therein."  ^ 

"  Instead  of  a  single  declaration  of  title,  or  a  single  certificate,  the 
Court  may,  on  the  application  of  the  petitioner,  make  separate  declara- 
tions, or  give  separate  certificates  as  to  the  title  of  separate  parts  of 
the  land  referred  to  in  the  petition."  * 

"  If,  for  the  purpose  of  a  sale  or  other  disposition  of  the  land  com- 
prised in  any  certificate  of  title,  or  of  any  part  thereof,  the  holder  of  any 
such  certificate  shall  be  desirous  of  having  separate  certificates  of  title 
relating  to  separate  portions  of  the  land,  it  shall  be  lawful  for  the  Court 
on  petition  by  such  holder  to  order  his  certificate  to  be  cancelled,  and 

*  lb.  §  19;  see§§  16-18  supra.  2  /j.  §  23.    No  general  orders  have  as  yet . 

6  lb.  §  20.  been  made. 

8  /i.  §  21;  see  ante,  p.  1865,  n.  (9);  25  &  8  25  &  26  Vic.  c.  67,  §  24. 

26  Vic.  c.  53,  §  31.  ■»  Jb.  §  25. 

1  25  &  26  Vic.  c.  67,  §  22. 
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in  lieu  thereof  give  to  him  separate  certificates  for  separate  parts  of  the 
land  comprised  in  the  certificate  so  cancelled  ;  and  every  such  separate 
certificate  shall  refer  to  and  state  the  date  of  the  cancelled  certificate, 
and  shall  have  the  same  eflect  as  to  the  land  therein  comprised  as  if  it 
had  been  given  at  the  time  of  such  date  ;  but  no  such  substitution  of 
certificate  shall  in  any  way  prejudice  or  affect  the  title  of  any  person 
who  shall  previously  thereto  have  become  entitled  to  an}'  part  of  the 
land  comprised  in  the  original  certificate,  or  any  interest  in  the  same."  ® 

"  WTienever  any  such  substitution  of  certificates  shall  take  place,  the 
land  mentioned  in  every  such  separate  certificate  may  be  entered 
upon  the  Register  of  Estates  with  an  indefeasible  title,  under  *  any  *1870 
such  Act  for  the  Registration  of  Real  Estates,  and  the  title  thereto 
as  aforesaid ;  and  in  that  case,  any  transactions  relating  thereto  shall, 
subject  to  an}-  regulations  to  the  conti-ary  that  may  be  made  by  general 
order,  thenceforth  form  a  separate  record  in  the  register,  distinguished 
by  a  separate  number,  or  in  such  other  manner  as  the  Registrar  may 
determine."  ^ 

"  If  any  certificate  of  title  shall  be  lost  or  destroyed,  the  Court  may 
issue  a  fresh  certificate  in  lieu  of  that  so  lost  or  destroyed,  expressing 
on  the  face  thereof  that  it  is  a  duplicate ;  but  no  such  fresh  certificate 
shall  be  of  any  avail  against  any  person  who  may  have  already  derived 
title  under  the  original  certificate."  - 

"  The  declaration  of  title  shalLnot  aflect  any  of  the  claims,  rights,  or 
matters  hereinafter  mentioned ;  that  is  to  say :  land  tax,  succession 
duty,  tithe  rent-charge,  rights  of  common,  rents  payable  to  the  Crown, 
public  rights  of  way,  lial)ility  to  repair  highways  by  reason  of  tenure, 
rights  of  way,  watercourses,  rights  of  water  and  other  easements,  or 
servitudes,  manorial  riglits  and  franchises,  leases  or  agreements  for 
leases  for  any  term  not  exceeding  twenty-one  years  where  there  is  occu- 
pation under  the  same."  ' 

"From  and  after  the  registration  of  any  land,  as  to  wliidi  any.  sucli 
declaration  of  title  as  aforesaid  shall  have  l)een  made,  in  the  hereinbe- 
fore mentioned  Register  of  Estates  witli  an  indefeasible  title,  sucli  land 
shall  be  sulyect  t<^j  the  provisions  of  any  such  Act  for  the  Registration 
of  Real  Estates  and  the  Title  thereto  as  aforesaid,  in  tlu;  same  manner 
as  if  the  registration  thereof  had  been  made  by  virtue  of  i)roceedings 
duly  taken  under  such  last-mentioned  Act."* 

"  If,  at  any  time  after  any  such  declaration  of  litl«>  as  aforesaid  lias 
been  made,  any  person  shall  consider  liiinself  to  be  aggrieved  tlnicby, 
it  shall  be  lawful  for  him  to  present  a  petition  praying  that  the  same 
may  be  recalled  or  varied  in  such  manner  as  may  be  just;  and  the 
Court   shall    thereupon    proceed    in  the  hearing  of  sueli  petition  in  the 

»   fh.  §  2«.  2  2:,  &  20  Vie.  c.  07,  §  28. 

1  2.')  \  2»;  Vir.  c.  67,  §  27;  and  8CC  §  21,  «  /h.  5  2!t. 

antf,  p.  IHdH;  niul  also  nnir,  p.  18fi5,  n.  (U);  *  lb.  §  ao  ;  and  sec  25  &  2i;  Vir.  c.  53. 

and  2.7  &  26  Vic.  c.  53,  §  31.     No  gfiicral 
orders  have  as  yet  been  made. 
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Banic  iiKuimT  as  if  the  same  had  been  presented  before  the  declaration 
of  title  had  been  made  ;  and  tlic  Court  may,  on  tlie  hearing  of  the  said 
petition,  annul  tlic  declaration  and  order  the  certifKate  or  certificates 
to  be  given  up  to  be  cancelled,  or  may  make  such  variations  therein  as 
it  may  deem  just,  and  may,  if  it  shall  think  lit,  also  direct  the  registry 
thereof,  if  made,  to  be  cancelled :  but  no  proceeding  on  any  such  peti- 
tion shall  prejudice  or  affect  the  title  of  any  person  who  before 
•1871  any  *  such  annulling  or  variation  shall  have  acquired  a  title 
under  the  said  declaration  as  a  purchaser  for  valuable  considera- 
tion of  the  said  land  or  of  any  estate  or  interest  therein."  ^ 

"  The  Court  may,  on  the  hearing  of  any  such  last-mentioned  petition, 
make  any  order  which  it  may  deem  just,  restraining  the  person  who  has 
obtained  the  declaration,  and  all  persons  claiming  by,  through,  from,  or 
under  him  otherwise  than  as  a  purchaser  for  valuable  consideration, 
from  in  any  manner  dealing  with  the  said  land  until  such  petition  shall 
have  been  disposed  of."  ^ 

' '  All  proceedings  on  any  such  petition  shall  be  liable  to  the  same 
rio-ht  of  appeal  as  in  the  case  of  petitions  presented  before  such  declara- 
tion of  title  was  made."  ^ 

"  The  Court  shall  have  power  to  order  costs,  either  as  between  party 
and  party  or  as  between  solicitor  and  client,  to  be  paid  by  .and  to  any 
person,  party  to  any  proceeding  under  this  Act,  and  give  directions  as 
to  the  fund  out  of  which  such  costs  shall  be  paid."  * 

''  And  whereas  it  may  happen  that  at  the  time  of  making  the  declara- 
tion of  title  as  aforesaid  there  maybe  estates,  rights,  or  interests,  in  the 
land  which  may  not  be  saved  by  the  declaration,  and  the  persons  entitled 
to  such  estates,  rights,  or  interests  may  be  damnified  by  the  subse- 
quent alienation  of  the  land  for  valuable  consideration :  be  it  therefore 
enacted,  that  all  money  received  by  the  person  so  alienating  shall  be 
deemed  to  have  been  received  by  him  in  trust  to  invest  the  same  in  the 
purchase  of  lands  to  be  settled  to  the  uses  and  on  the  trusts  to  and  on 
which  the  lands  so  alienated  stood  limited  at  the  time  of  such  aliena- 
tion :  provided  always,  that  this  clause  shall  not  be  deemed  to  impose 
any  liability  on  any  person  who  may  have  received  any  money  on  such 
alienation  as  a  trustee,  so  far  as  relates  to  money  which  he  may  have 
duly  applied  in  execution  of  the  trusts  reposed  in  him."  ^ 

''AVhere  any  married  woman  is  desirous  of  making  an  application, 
giving  any  consent,  or  doing  any  act,  or  becoming  party  to  any  proceed- 
ing under  this  Act,  her  husband's  concurrence  shall  be  required,  and  she 
shall  be  examined  apart  from  her  husband  touching  her  knowledge  of 
the  nature  and  effect  of  the  application  or  other  act,  and  it  shall  be 
ascertained  that  she  is  acting  freely  and  voluntarily  ;  and  such  examina- 
tion may  be  taken  by  the  Court  or  such  persons  as  are  authorized  to 

1  25  &  20  Vic.  c.  67,  §  31.  *  25  &  26  Vic.  c.  67,  §  34. 

2  Jh.  §  ;j2.  ^  ^6.  §  35. 

3  /6.  §  33;  see  §§  16-19,  ante,  p.  1868. 
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take  acknowledgments  of  deeds  b}^  married  women  under  the  Act  of  the 
session  holden  in  the  third  and  fourth  years  of  King  AVilliam  the 
Fourth,  chapter  *  sevent3--four,  '  for  the  AboUtion  of  Fines  and  *1872 
Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of 
Assurance  ; '  and  the  form  and  manner  in  which  such  examination  is  to 
be  certified  to  the  Court  shall  be  determined  b}-  the  General  Rules  and 
Orders  to  be  made  under  this  Act :  provided  always,  that  a  married 
woman  entitled  to  her  separate  use,  and  not  restrained  from  anticipation, 
shall  for  the  purposes  of  this  act  be  deemed  a  feme  sole."  ^ 

"  Where  any  person  who  (if  not  under  disabilit}')  might  have  made 
any  application,  given  any  consent,  done  any  act,  or  been  part^^  to  any 
proceeding  under  this  Act,  is  a  minor,  idiot,  or  lunatic,  the  guardian  or 
committee  of  the  estate  respectively  of  such  person  may  make  such 
applications,  give  such  consents,  do  such  acts,  and  be  party  to  such 
proceedings,  as  such  persons  respectively,  if  free  from  disability,  might 
have  made,  given,  done,  or  been  part}'  to,  and  shall  otherwise  repre- 
sent such  person  for  the  purposes  of  this  Act :  provided  always,  that 
where  there  is  no  guardian  or  committee  of  the  estate  of  an}'  such  per- 
son as  aforesaid,  being  infant,  idiot,  or  lunatic,  or  where  any  person 
the  committee  of  whose  estates  if  he  were  idiot  or  lunatic  would  be 
authorized  to  act  for  and  represent  such  person  under  this  Act  is 
of  unsound  mind  and  incapable  of  managing  his  affairs,  but  has  not 
been  found  idiot  or  lunatic  under  an  inquisition,  it  shall  be  lawful  for 
the  Court  to  appoint  a  guardian  of  such  person  for  the  purpose  of  any 
proceedings  under  this  Act,  and  from  time  to  time  to  change  such 
guardian.'* 

"  Proceedings  under  this  Act  shall  not  abate  or  be  suspended  by  any 
death  or  transmission  or  change  of  interest,  but  in  any  such  case  of 
doatli  or  transmission  or  change  of  interest  it  shall  be  lawful  for  the 
Court,  where  it  sees  fit,  to  require  notices  to  be  given  to  persons  becom- 
ing interested,  or  to  make  any  order  for  discontinuing,  suspending,  or 
carrying  on  the  proceedings,  or  otherwise  in  relation  thereto,  which  to 
the  Court  ma}'  appear  just."" 

"  A  register  sliall  be  kept  in  sudi  place  as  the  Lord  Chancellor  shall 
appoint,  wherein  any  person  liaving  or  claiming  to  have  any  estate, 
right,  title,  or  interest  in  or  to  any  land,  or  having  or  claiiuing  to  have 
any  incumbrance  thereon,  shall  be  at  liberty  to  enter  his  name  and  ad- 
dress, with  the  name  of  the  coimty,  parish,  and  township  in  which  such 
land  is  sitnat-<'d,  in  sueh  form  as  tlie  Chancellor  shall  order  ;  and  when  any 
[jcrson  shall  have  made  such  entry  the  Court  shall  not  make  an 
order  under  this  Act  tmless  it  *  is  satisfied,  after  sucii  evidence  "ISTS 
a«  it  shall  think  sufficient,  that  notice  of  the  application  for  such 

1  2.5  &  20  Vic.  c.  07,  §  30.  No  general  inp  punrdians,  ico  ante,  pp.  100-170,  1214- 
ordiTH  linvc  as  vet  \wv.n  iiiaile.  1221. 

2  lb.  §  37.    "For  the  prac  tire  on  appoint-  «  25  &  20  Vic.  c.  07,  §  38. 
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order  has  been  given  to  such  person  as  shall  have  made  such  entr^'  in  a 
reasonable  time  before  such  ordt'r  is  actually  made."  ^ 

Any  order  or  declaration  of  title  obtained  by  means  of  fraud  or  false- 
hood is  to  be  null  and  void  for  or  against  all  persons  other  than  a  pur- 
chaser for  valuable  consideration  without  notice  ;  "^  and  nothing  con- 
tained in  the  Act  is  to  entitle  any  person  to  refuse  to  make  a  complete 
discovery.^ 

"  In  the  construction  of  this  Act  (except  where  the  context  or  other 
provisions  of  the  Act  require  a  different  construction) ,  the  word  '  per- 
son '  shall  include  a  body  politic  or  corporate  ;  the  word  '  possession ' 
shall  include  receipt  of  the  rents  and  profits  ;  and  the  word  '  land '  shall 
not  include  any  incorporeal  hereditaments,  but  shall  include  all  corpo- 
real tenements  and  hereditaments  not  expressly  excepted."  * 


Section  VI.  —  Conjirmation  of  Sales  Act. 

' '  Every  trustee  and  other  person  now  or  hereafter  to  become  author- 
ized to  dispose  of  land  by  way  of  salie,  exchange,  partition,  or  enfran- 
chisement ma}',  unless  forbidden  by  the  instrument  creating  the  trust  or 
power,  so  dispose  of  such  land  with  an  exception  or  reservation  of  any 
minerals  and  with  or  without  rights  and  powers  of  or  incidental  to  the 
working,  getting,  or  carrying  away  of  such  minerals,  or  may  (unless  for- 
1)idden  as  aforesaid)  dispose  of  by  way  of  sale,  exchange,  or  partition, 
the  minerals  with  or  without  such  rights  or  powers,  separately  from 
the  residue  of  the  land ;  and,  in  either  case,  without  prejudice  to  any 
future  exercise  of  the  authority  with  respect  to  the  excepted  minerals, 
or  (as  the  case  may  be)  the  undisposed  of  land ;  but  this  enactment 
shall  not  enable  any  such  disposition  as  aforesaid  without  the  previous 
sanction  of  the  Court  of  Chancery  to  be  obtained  on  petition,^  in  a  sum- 
mary wa}',  of  the  trustee  or  other  person  authorized  as  aforesaid  :  which 

sanction,  once  obtained,  shall  extend  to  the  enabling  from  time 
*1874  to  time  of  any  disposition  within  *  this  enactment  of  any  part  or 

parts  of  the  land  comprised  in  the  order  to  be  made  on  such 
petition,  without  the  necessity  of  any  further  or  other  application  to  the 
Court."  1 

1  25  &  26  Vic.  c.  67,  §  :59.  i  25  &  26  Vic.  c.  108,  §  2.    The  statute 

2  lb.  §  44.  Penalties  are  imposed  on  per-  came  into  operation  on  7  Aug.,  1862.  By 
sons  making  false  statements,  suppressing  §  1,  sales,  exchanges,  partitions,  or  enfran- 
deeds  or  evidence:  ibid.;  or  making  fraudu-  chisements  under  powers  of  lands  and  minerals 
lent  alterations  in  the  certificate  of  title:  separately,  which  had  been  effected  previously 
§  45;  but  no  conviction  under  this  Act  is  to  to  the  Act,  and  not  declared  invalid,  or  con- 
affect  the  civil  remedv  :  §  46.  cerning  the  validity  of  which  no  proceedings 

8  25  &  26  Vic.  c.  67,  §  47.  were  pending,  are   coiilirnu'd.      For  former 

<  lb.  §  48.  law  on  the  subject,  see  IJiickley  v.  Howell,  29 

5  For  the  practice  on  petitions,  see  ante,  Beav.  546;  7  Jur.  N.  S.  536;   Sugd.  V.  &  P. 

p.  1603  et  sea. ;  and  for  form  of  petition,  see  71. 
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The  Court  will,  under  this  Act,  make  an  order  authorizing  the  sale 
of  land,  reserving  the  minerals,  or  of  the  minerals  apart  from  the  land, 
without  reference  to  any  particular  sale.'^  If  all  the  beneficiai'ies  do  not 
join  in  the  petition,  they  should  be  served  with  it.^ 

2  Re  Wilhvay,  32  L.  J.  Ch.  226;  1  N.  R.  19,  V.  C.  S.;  and  for  orders  under  the  Act, 
469,  V.  C.  W.  see  S.  C. 

8  Re  Brown,  9  Jur.  N.  S.  349 ;  11  W.  R. 
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